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FEDERAL 
ANTI-TRUST  DECISIONS. 


VOL.  6. 

1914-1917 

UNITED  STATES  v.  UNITED  STATES  STEEL 
CORPORATION  ET  AL.« 

(District  Court,  D.  New  Jersey.    June  3, 1915.) 

[223  Fed.  Rep.,  55.] 

MoNOPOtJKs  24— Awti-Tbust  Act — Surr  to  Restrain  Violation — ^Re- 
lief.— ^The  purpose  of  a  suit  in  equity  by  the  United  States  to  pre- 
vent and  restrain  violations  of  Sherman  Anti-Trust  Act  July  2, 
1890,  c.  647,  26  Stat  209  (Comp.  St.  1913,  fi  8823  et  seq.),  brought 
under  section  4  of  the  act,  is  to  restrain  present  and  prevent  future 
violations  through  the  power  of  injunction;  but  where  the  evil 
effects  of  past  undue  restraint  or  monopoly  of  trade  continue  to  be 
effective  and  harmful,  and  if  to  prevent  continuance  of  such  wrongs 
a  dissolution  of  the  unlawful  combination  is  necessary  to  make  the 
relief  effective,  the  court  has  power  to  decree  such  dissolution ;  but, 
unless  so  necessary,  such  power  will  not  be  exercised.^ 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  fi  17 ;  Dec. 
Dig.  24.) 

Monopolies  24 — ^Anti-Teust  Act — ^Violation. — ^The  United  States 
Steel  Corporation  was  organized  by  the  consolidation  of  a  number 
of  large  steel-making  concerns  in  1901.  During  the  ensuing  ten 
years  previous  to  suit  it  at  all  times  had  active  and  increasing  com- 
petition.   It  manufactured  about  half  of  the  steel  produced  in  the 

•The  case  is  pending  in  the  Supreme  Court  on  the  appeal  of  the 
United  States. 
*  Syllabus  cc^yrighted,  1916,  by  West  Publishing  Company. 
95825*— 17— VOL  ( 
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United  States,  and  its  proportionate  part  during  that  time  de- 
creased in  nearly  all  lines.  The  testimony,  largely  of  competitors 
and  customers,  showed  that  it  has  been  fair  to  competitors,  has 
steadily  increased  its  production,  and  that,  while  competition  has 
been  close,  it  has  abstained  from  radical  cutting  of  prices,  and  has 
usually  publicly  announced  its  prices  in  advance  and  maintained 
the  same;  that  with  the  exception  of  a  short  intermediate  period 
none  of  its  prices  have  been  the  result  of  agreement  with  other 
manufacturers,  but  all  have  been  independently  adopted,  have  been 
reasonable  and  conservative,  and  have  helped  to  keep  the  marlcet 
steady.  Several  competitors  testified  that  they  did  not  believe  it 
possible  for  it  to  force  them  out  of  business  or  obtain  a  monopoly 
of  the  steel-making  industry.  Held,  that  such  evidence  was  insuffi- 
cient to  establish  any  purpose,  either  In  the  organization  of  the  cor- 
poration or  in  the  conduct  of  its  business,  to  create  a  monopoly  or 
to  unduly  restrain  trade  to  the  detriment  of  the  public,  in  violation 
of  Sherman  Anti-Trust  Act  July  2,  1890. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  8  17 ;  Dec. 
Dig.  24.] 

Monopolies  12 — Shebman  Anti-Trust  Act — Violation. — An  Impor- 
tant purpose  of  the  organization  of  the  Steel  Corporation  was  the 
building  up  of  an  export  trade.  Such  trade  in  iron  and  steel  at 
that  time  was  sporadic,  consisting  of  dumping  products  in  foreign 
countries  when  the  domestic  market  was  overcrowded,  and  on  the 
whole  was  not  profitable.  The  Steel  Corporation,  by  reason  of  its 
large  capital  and  organization,  for  the  first  time  created  and  main- 
tains a  regular  and  permanent  market,  by  organizing  a  subsidiary 
corporation  to  sell  the  large  line  of  diversified  products,  manufac- 
tured by  its  associate  subsidiary  companies,  such  as  must  be  kept 
In  stock,  sending  the  same  for  distribution  to  the  300  warehouses 
which  it  established  and  maintains  In  60  different  countries,  send- 
ing to  each  the  things  most  in  demand.  In  this  manner  it  Increased 
the  value  of  Its  foreign  trade  from  $31,000,000  In  1904  to  $91,000,000 
In  1913,  controls  from  80  to  90  per  cent  of  such  trade  in  iron  and 
steel,  and  has  been  able  to  command  better  prices,  although  domestic 
prices  have  been  generally  reduced.  Held,  that  such  action  was  not 
in  restraint  of  foreign  commerce  in  violation  of  Anti-Trust  Act  o| 
July  2,  1890,  but  was  in  aid  of  it  by  legitimate  [56]  methods; 
such  trade  having  in  fact  been  thereby  largely  created,  and  not 
taken  from  others. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  $  10 ;  Dec. 
Dig.  12.] 

Monopolies  24 — ^Anti-Trust  Act — Combinations  in  Rbstbaint  of 
Trade. — ^The  history  of  the  organization  of  the  United  States  Steel 
Corporation  in  1901  reviewed,  and  Tield  not  to  evidence  any  Inten- 
tion or  purpose  on  the  part  of  the  org;anizers  to  mon(^>olize  or  re- 
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strain  trade,  especially  in  view  of  tlie  fact  that  no  sucli  thing  was 
attempted,  but  to  show  that  the  consolidation  was  the  natural 
outgrowth  of  the  changing  conditions  in  the  trade  in  its  transition 
from  iron  to  steel,  and  the  tendency  to  integrate  the  plants  back 
to  ore  supply  and  forward  to  the  finished  products,  and  to  secure 
greater  economy  of  management  and  large  capital  necessary  to 
meet  the  demands  of  structural  contracts  and  the  development 
of  export  trade. 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent.  Dig.  8  17; 
Dec  Dig.  24.) 
.MoNOPouss  17,  26 — Shebman  Anti-Tbust  Act — Suit  fob  Violation — 
AgsEEumsT  in  Restbaint  of  Competition. — ^At  a  time  of  panic  and 
threatened  serious  financial  disturbance  r^;>resentatives  of  a  num- 
ber of  the  largest  steel  manufacturers,  who  were  competitors,  met 
and  after  discussion  came  to  an  informal  agreement  or  under- 
standing to  maintain  prices  for  their  own  protection  and  the  pro- 
tection of  customers  who  had  stocks  on  hand.  At  later  meetings 
committees  were  appointed,  who  considered  and  assented  to  specific 
prices  to  be  maintained  by  each  company  until  it  should  find 
reason  to  change  them,  in  which  case  it  was  understood  tliat  it 
should  noUfy  tJbe  others,  that  another  meeting  might  be  held. 
These  tacit  agreements  were  more  or  less  observed  by  the  parties 
until  normal  conditions  were  restored,  although  there  were  many 
other  manufacturers  who  did  not  take  part  In  nor  regard  them. 
Held  that,  while  no  formal  words  of  contract  were  used,  the  under- 
standing amounted  to  an  agreement  in  restraint  of  competition, 
in  violation  of  Anti-Trust  Act  July  2,  1890,  {  1  (Comp.  St  1913. 
I  8820),  but  that  such  agreement  would  not  Justify  the  court  in 
dissolving  participating  corporations  on  a  bill  filed  by  the  Gov- 
ernment after  It  had  ceased  to  be  observed. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  §S  13, 
17;  Dec  Dig,  17,  26.] 

Per  Woolley,  Circuit  Judge,  concurring. 

MoROF<».iES  12  —  Anti-Tbust  Act  —  Violation  —  "Restbaint  of 
Tbade." — Whether  a  manufacturing  combination  is  one  in  "re- 
straint of  trade,"  or  has  monopolized  or  attempted  to  monopolize 
commerce.  In  violation  of  Sherman  Anti-Trust  Act  July  2,  1890, 
fit  1,  2  (Comp.  St  1913,  if  8820,  8821),  depends  upon  the  inherent 
nature  or  effect  of  the  combination,  the  evident  purpose  of  its 
acts,  or  the  Intent  to  be  Inferred  from  the  extent  of  control  se- 
cured over  the  industry,  the  method  by  which  such  control  has 
been  brought  about,  and  the  manner  In  which  It  has  been  exerted, 
resulting  In  prejudice  to  the  public  Interests  by  unduly  restricting 
competition  or  unduly  obstructing  the  course  of  trade. 
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[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I   10; 
Dec.  Dig.  12. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Restraint  of  Trade.] 
CoRPOBATioNs  306 — ^Leoality  of  Oeganization — ^LiABUJTT  OF  Di- 
rector.— ^The  fact  alone  that  a  corporation  after  its  organization 
paid  for  property  purchased  with  stock  and  then  elected  the  seller 
a  member  of  Its  [57]  board  of  directors  does  not  render  him. 
responsible  for  any  alleged  illegality  In  Its  organisation. 

[Ed.  Note. — For  other  cases,  see  Corporations,  Cent.  Dig.  §§  1457, 
1458;  Dec.  Dig.  306.] 
Monopolies  20  —  Anti- Trust  Act  —  Violation. — ^A  corporation, 
although  a  combination  of  other  large  manufacturing  corporations 
and  having  a  very  large  capital,  cannot  be  said  to  be  Inherently  a 
monopoly,  where  during  ten  years  its  Increase  In  percentage  of 
business  Is  much  less  than  that  of  its  principal  competitors. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  20.] 
Monopolies  20— Anti-Trust  Act — ^Violation. — ^That  the  United  States 
Steel  CJorporation  was  formed  by  combining  as  constituent  mem- 
bers corporations  which  were  themselves  large  combinations,  re- 
cently formed,  and  which  had  demonstrated  thefr  power  to  unlaw- 
fully monopolize  trade  in  their  several  lines  of  business,  warrants  a 
finding  that  the  organLsers  of  the  Steel  CJorporatlon  Intended  to 
unite  and  perpetuate  such  monopolies  and  combined  for  that  pur- 
pose. The  corporation  itself,  however,  neither  attempted  nor  pos- 
sessed the  power  alone  to  do  the  unlawful  things  Intended  by  its 
formation,  but  it  unlawfully  combined  with  competitors,  by  means 
of  pools  and  informal  understandings,  to  restrain  trade  by  con- 
trolling prices. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  20.] 
Monopolies  24 — Anti-Trust  Act — Suit  for  Violation — Relief. — ^A 
corporation  which  Is  not  in  and  of  itself  a  monopoly  nor  a  com- 
bination in  restraint  of  trade,  within  the  meaning  of  Anti-Trust 
Act  July  2,  1890,  II  1,  2  (Comp.  St  1918,  II  8820,  8821),  should  not 
be  dissolved  because  It  may  in  the  past  have  combined  with  others 
to  restrain  trade  by  controlling  prices,  where  such  unlawful  acts 
have  been  discontinued. 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent.  Dig.  I  17; 
Dec.  Dig.  24.] 

In  equity.    Suit  by  the  United  States  against  the  United 
States  Steel  Corporation  and  others.    Decree  for  defendants. 

/.  M.  Dickinson^  of  Chicago,  HI.,  and  Henry  E.  Colton^ 
of  Washington,  D,  C,  for  the  United  States. 
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Linddbwry,  Depue  c&  Faulks^  of  Newark,  N,  J.  (  Joseph 
H.  ChoatCy  of  New  York  City,  John  G.  Jo?vnson^  of  Philadel- 
phia, Pa.,  Francis  Lynde  Stetson^  of  New  York  City,  David 
A.  Reedy  of  Pittsburgh,  Pa.,  Raynal  C.  BoUingj  of  New  York 
City,  Cordenio  A.  Severance^  of  St.  Paul,  Minn.,  and  Richard 
F.  Lindaburyj  of  Newark,  N.  J.,  of  counsel),  defendants. 
United  States  Steel  Corporation  and  others. 

Murray y  Prentice  cfe  Howland^  of  New  York  City  {Oeorge 
W el/wood  Murray y  of  New  York  City,  of  counsel),  for  de- 
fendants Eockefeller. 

Kellogg  cfe  Emery ^  of  New  York  City  {Frederic  R.  Kel- 
logg and  Chester  TF.  Cuthellj  both  of  New  York  City,  and 
J.  D.  Armstrong^  of  St.  Paul,  Minn.,  of  counsel),  for  defend- 
ants, Louis  W.  Hill  and  others. 

Before  Buffington,  Hunt,  McPheeson  and  Woolley, 
Circuit  Judges. 

Bufunqton,  Circuit  Judge : 

We  may  say  in  advance  that  all  the  members  of  this  court 
are  in  agreement  as  to  the  decree  that  will  be  entered  in 
this  case,  although  we  are  not  in  complete  accord  concerning 
every  step  by  which  that  result  is  reached. 

[68]  The  subject-matter  of  the  litigation  is  of  such  mag- 
nitude and  complexity,  and  the  record  is  of  such  size,  that 
the  eflFort  to  set  bounds  to  this  discussion  has  not  been  easy. 
So  many  questions,  large  or  small,  were  laid  before  us  in  the 
oral  argument,  and  so  many  are  considered  in  the  extended 
briefs  of  counsel,  that  we  can  not  hope  to  give  them  all  a 
place  in  such  discussion.  But  we  trust  that  one  or  other  of 
the  two  following  opinions  will  pay  adequate  attention  to 
the  most  important,  with  the  result  of  avoiding  repetition  as 
far  as  possible,  while  presenting  somewhat  different  aspects 
of  the  controlling  principles  by  which  the  case  must  be  de- 
cided. Without  a  needless  expansion  of  the  discussion,  it 
would  scarcely  be  practicable  to  take  up  each  detail  for  the 
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purpose  of  pointing  out  just  where  we  are  in  complete  agree- 
ment, and  where  certain  divergencies  of  view  exist.  We  have 
thought  it  best,  therefore,  to  adopt  the  course  referred  to,  be- 
lieving that  the  two  opinions  will  cover  the  whole  case  and 
will  also  sufficiently  indicate  the  reasons  that  have  led  us  to 
a  common  conclusion. 

This  case — a  proceeding  under  the  Sherman  Anti-Trust 
Law — is  largely  one  of  business  facta  The  construction  of 
that  statute  has  been  settled  by  the  Supreme  Court.  Stand- 
ard Oa  Co.  V.  United  States,  221  U.  S.  1,  31  Sup.  Ct.  502,  55 
L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834,  Ann.  Cas.  1912D,  784; 
United  States  v.  American  Tobacco  Co.,  221  U.  S.  106,  31 
Sup.  Ct.  632,  55  L.  Ed.  663.  That  construction  has  been  ap- 
plied in  this  circuit  in  the  Keystone  Watch  case  (D.  C.)  218 
Fed.  502,  and  the  Powder  Trust  case  (C.  C.)  188  Fed.  127. 
It  follows,  therefore,  that  our  duty  is  largely  one  of  finding 
the  facts  and  to  those  facts  applying  settled  law.  The  act 
in  question  provides: 

"Section  1.  Every  contract,  combination  in  the  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among  the 
several  States,  or  with  foreign  nations,  is  hereby  declared  to  be  lUegal. 
Every  person  who  shall  mal^e  any  such  contract,  or  engage  in  any 
such  combination  or  conspiracy,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine  not  ex- 
ceeding five  thousand  dollars,  or  by  Imprisonment  not  exceeding  one 
year,  or  by  both  said  punishments,  in  the  discretion  of  the  court.*' 
Oomp.  St  1913,  §  8820. 

"  Sec.  2.  Every  person  who  shall  monopolize,  or  attempt  to  mo- 
nopolize, or  combine  or  conspire  with  any  person  or  persons  to  mo- 
nopolize, any  part  of  the  trade  or  commerce  among  the  several  States 
or  with  foreign  nations,  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
five  thousand  dollars,  or  by  imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments.  In  the  discretion  of  the  court"  Sec- 
tion 8821. 

"  Skc.  4.  The  several  Circuit  Courts  of  the  United  States  are  here- 
by Invested  with  jurisdiction  to  prevent  and  restrain  violations  of 
this  act;  and  It  shall  be  the  duty  of  the  several  district  attorneys  of 
the  United  States,  in  their  respective  districts,  under  the  direction  of 
the  Attorney  General,  to  institute  proceedings  in  equity  to  prevent  and 
restrain  such  violations.  Such  proceedings  may  be  by  way  of  petition 
setting  forth  the  case  and  praying  that  such  violation  shall  be  en- 
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ioiaed  and  oth^wise  prohibited.  When  the  parties  complained  of 
shall  have  been  dnly  notified  of  such  petition,  tiie  court  shall  proceed, 
as  soon  as  may  be,  to  the  hearing  and  determination  of  the  case ;  and 
pending  such  petition  and  before  final  decree  the  court  may  at  any 
time  make  such  temporary  restraining  order  or  prohibition  as  shall 
be  deemed  jast  in  the  premises.**    Section  8823. 

•*  S»c.  7.  Any  person  who  shall  be  injured  in  his  business  or  prop- 
erty by  any  other  person  or  corporation  by  reason  of  anything  for- 
bidden or  declared  to  be  unlawful  by  this  act,  may  sue  therefor  In  any 
Circuit  Court  of  the  United  [59]  States  in  the  district  in  which  the 
defendant  resides  or  is  found,  without  respect  to  the  amount  in  con- 
troversy, and  shall  recover  threefold  the  damages  by  him  sustained, 
and  the  costs  of  suit.  Including  a  reasonable  attorney's  fee.**  Sec- 
tion 8829. 

When  the  Constitution  of  the  United  States  conferred 
on  Congress  the  right  "  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,"  its  purpose  was  not 
to  fetter  but  to  further  and  foster  trade.  This  constitu- 
tional purpose  to  promote  lawful  trade  by  protecting  it 
from  unlawful  restraint  is  avowed  in  the  title  of  the  act, 
viz,  "  An  act  to  protect  trade  and  commerce  against  unlaw- 
ful restraints  and  monopolies,"  and,  as  held  by  the  Supreme 
Court  {Standard  Oil  case^  supra) ^  "one  of  the  funda- 
mental purposes  of  the  statute  is  to  protect,  not  to  destroy, 
rights  of  property." 

[l]Now,  unlawful  restraints  of  trade  are  of  three  kinds, 
past,  present,  and  future.  As  to  present  and  future  re- 
straints, Congress  by  section  4  empowered  "the  Attorney 
General  to  institute  proceedings  in  equity  to  prevent  and 
restrain  such  violations,"  and  to  that  end  invested  the  courts 
"  with  jurisdiction  to  prevent  and  restrain  violations  of  this 
act"  The  jurisdiction  here  conferred  is  the  chancery  power 
of  injunction,  a  power  which  is  used  to  restrain  present 
wrongs  or  prevent  threatened  ones.  This  is  shown  by  the 
act  providing  even  for  temporary  preliminary  restraining 
orders  while  the  case  is  being  heard.  "  The  function  of  an 
injunction  is  to  afford  preventive  relief,  not  to  redress 
alleged  wrongs  which  have  been  committed  already."  La- 
oassagne  v.  Chajmis,  144  U.  S.  119,  12  Sup.  Ct.  659,  86 
L.  Ed.  368,  cited  in  Black  v«  Jackson^  177  U.  S.  S60,  20 
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Sup.  Ct.  648,  44  L.  Ed.  801.    Applying  that  general  prin- 
ciple, the  Supreme  Court  of  the  United   States,  in  the 
Standard  Oil  case,  supra^  citing  Swift  v.  United  States^  196 
U.  S.  375,  on  page  377,  25  Sup.  Ct.  276,  49  L.  Ed.  518,  said: 

*'  It  may  be  conceded  that  ordinarily,  where  it  was  found  that 
acts  had  been  done  in  violation  of  the  statute,  adequate  measure  of 
relief  would  result  from  restraining  the  doing  of  such  acts  in  the 
future," 

In  view  of  what  was  held  by  this  court  in  the  Powder 
case,  supra^  it  scarcely  need  be  again  said  by  us  that  where 
the  evil  effects  of  past  undue  restraint  or  monopoly  continue 
to  be  effective  and  harmful  wh^n  the  proceeding  is  be- 
gun— that  is,  where  "the  inherent  nature  of  the  contem- 
plated acts  "  is  such  as  to  bring  about  their  continuance  and 
repetition,  or  where,  to  use  the  expressive  language  of  the 
Supreme  Court  in  the  Standard  Oil  case^  221  U.  S.  75,  31 
Sup.  Ct.  502,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834,  Ann. 
Cas.  1912D,  734,  a  "  perennial  violation  "  of  the  act  exists — 
the  jurisdiction  to  restrain  present  and  prevent  future  vio- 
lations vests  under  this  section,  and  if,  to  prevent  continu- 
ance of  such  continuing  wrongs  a  dissolution  of  the  unlaw- 
ful combination  is  necessary  to  make  the  relief  effective, 
the  original  combination  will  be  dissolved.  That  power 
was  exercised  by  this  court  in  the  Powder  case,  aupra^  and 
by  the  Supreme  Court  in  the  Standard  Oil  case,  supra^  and 
the  Tobacco  case,  supra.  In  the  Keystone  ^JVatch  case,  supra, 
this  power  to  dissolve  was  not  exercised,  the  court  there  say- 
ing, at  page  519  of  218  Fed.: 

"  But  we  see  no  sufficient  evidence  that  the  public  interest  requires 
us  to  break  up  the  existing  corporate  entity.  United  States  v.  Oreat 
Lakes  Towing  [60]  Co,  (D.  C),  208  Fed.  746.  The  record  satisfies 
us  that  the  watch  case  business  is  not  suffering  from  the  absence  of 
live  and  healthy  competition,  and,  except  in  the  directions  already 
mentioned — ^namely,  the  retail  sales  of  the  Howard  watch  and  the 
policy  of  boycotting — we  think  the  court  is  not  caUed  upon  to  in- 
terfere." 

The  reason  why  the  power  to  dissolve  was  exercised  in  the 
Standard  Oil  case,  namely,  that  it  was  a  violation  continuing 
up  to  the  filing  of  the  petition^  is  pointed  out  by  the  Supreme 
Court  in  these  words: 
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"But  iB  a  case  like  this,  Where  the  conditloti  which  has  been 
brought  about  in  violation  of  the  statute  in,  and  of  itself,  is  not  only  a 
continued  attempt  to  monopolize,  but  also  a  monopolization,  the  duty 
to  enforce  the  statute  requires  the  application  of  broader  and  more 
controlling  remedies,"  and  is  Justified  because  "  the  acts  and  dealings 
established  by  the  proof  operated  to  destroy  the  *  potentiality  of  com- 
petition* ♦  •  ♦  but  also  to  be  im  attempt  to  monopolize  and  a 
DMMK>pollzation  bringing  about  a  perennial  violation  of  the  second  sec- 
tion." 

To  this  we  may  add  that,  while  the  power  to  dissolve  was 
for  the  same  reason  exercised  by  us  in  the  Powder  case,  yet 
it  will  be  observed  there  was  in  that  case  a  refusal  to  enjoin 
as  to  certain  defendants,  the  court  saying: 

*'As  the  only  relief  we  can  grant  in  this  proceeding  is  injunctive, 
the  petition  must  be  dismissed  as  to  any  defendant  who  was  not  vio- 
lating the  law,  or  tlureatening  to  violate  it,  when  the  suit  was  com- 
menced.'* 

Indeed,  in  each  of  the  cases,  the  injunction  was  granted,  not 
to  enjoin  past  violaticms  or  because  there  had  been  violations 
in  the  past,  but  because  such  violations  were  continuing 
when  the  bill  was  filed.  It  will  therefore  appear  that  by  this 
act  a  comprehensive  plan  of  relief  was  mapped  out  "  to  pro- 
tect trade  and  commerce  against  unlawful  restraints  and 
monopolies":  First,  a  criminal  prosecution  by  the  Govern- 
ment nnder  sections  1  and  2  for  all  violations,  past  and  pres- 
ent ;  second,  an  injunction  in  equity,  on  complaint  of  the  At- 
torney Greneral,  under  section  4,  against  all  present  or  threat- 
ened violations  of  the  act;  and,  third,  a  civil  suit  under  sec- 
tion 7  by  any  one  injured  against  any  violator  of  this  act. 

In  pursuance  of  the  power  vested  in  him  by  section  4  above 
quoted,  George  W.  Wickersham,  then  Attorney  General  of 
the  United  States,  on  October  26,  1911,  filed  this  petition. 
Without  entering  into  detail,  we  may  say  it  prays  that  the 
Federal  Steel  Company,  organized  in  1898;  the  Carnegie 
Steel  Company,  organized  in  1900;  the  Carnegie  Company 
of  New  Jersey,  organized  in  1900,  which  held  the  stock  of 
the  Carnegie  Steel  Company  of  Pennsylvania ;  the  American 
Steel  &  Wire  Company,  organized  in  1899;  the  National 
Tube  Company,  organized  in  1899;  the  National  Steel  Com- 
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pany,  organized  in  1899;  the  American  Tin  Plate  Company, 
organized  in  1898;  the  American  Steel  Hoop  Company,  or- 
ganized in  1899;  the  American  Sheet  Steel  Company,  organ- 
ized in  1900;  and  the  United  States  Steel  Corporation,  which 
acquired  the  stocks  of  said  companies,  be  held  unlawful 
monopolies,  and  that  the  United  States  Steel  Corporation, 
and  each  and  all  the  said  onits  composing  it,  be  decreed  to 
be  illegal  and  be  dissolved,  and  that  their  oflScers  and  stock- 
holders be  perpetually  enjoined. 

Seeing,  then,  that  the  remedy  here  sought  is  that  of  hoih 
dissolution  [61]  and  injimction,  we  turn  to  the  statute  to 
ascertain  on  what  state  of  facts  dissolution  should  be  decreed 
or  injunction  awarded. 

The  words  of  the  statute  are  few  and  clear.  Manifestly 
the  trade  which  it  seeks  to  protect  is  the  natural  and  normal 
buying  and  selling  of  property,  and  the  protection  it  gives  is 
by  preserving  to  all  en^ged  in  such  trade  this  trade  right 
of  natural  and  normal  buying  and  selling,  free  from  unlaw- 
ful restraints  and  monopolies.  For,  it  will  be  observed,  the 
statute  is  not  directed  against  all  restraints  and  monopolies, 
but  "against  unlawful  restraints  and  monopolie&^'  This 
naturally  raises  the  practical  question :  What  are  the  lawfnl 
restraints  and  monopolies  which  the  statute  impliedly  does 
not  forbid,  and  what  are  the  unlawful  restraints  and  monopo- 
lies which  it  not  only  expressly  forbids,  but  enjoins  and  in- 
deed makes  criminal?  In  the  late  case  of  Nash  v.  United 
States  (229  U.  S.  373,  33  Sup.  a.  781,  57  L.  Ed.  1232),  the 
Supreme  Court,  referring  to  its  former  decisioxis,  clearly  de- 
fines what  the  statute  forbids  and  does  not  forbid  as  follows : 

**  Those  cases  may  be  taken  to  have  estabUshed  that  only  such  con- 
tracts and  combinations  are  within  the  act  as,  by  reason  of  intent  or 
the  Inherent  nature  of  the  contemplated  acts,  prejudice  the  public 
interests  by  unduly  restricting  competition  or  unduly  obstructing  the 
course  of  trade." 

The  present  case  involves  the  legality,  not  of  a  contract, 
but  of  a  combination;  that  is,  the  legality  of  the  United 
States  Steel  Corporation,  which  the  petition  asks  to  have 
dissolved.  Therefore,  applying  the  foregoing  definition  of 
the  Supreme  Court  to  the  case  in  hand,  the  basic  question 
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for  US  to  decide  is  one  of  fact,  namely,  whether  the  union 
of  the  several  defendant  companies  in  the  United  States 
Steel  Corporation  "  prejudices  the  public  interests  by  unduly 
restricting  competition  or  unduly  obstructing  the  course  of 
trade.'^  The  public  interests  thus  prejudiced  consist  of — 
First,  competitors  in  trade;  second,  the  purchasing  public; 
and,  third,  the  general  public.  For  example,  if  this  Steel 
Company  was  in  any  way  guilty  of  unfair  business  competi- 
tion, if  it  was  guilty  of  such  conduct  as  to  unfairly  force  a 
competitor  out  of  the  steel  bofiiness,  or  if  it  unfairly  pre- 
vented those  who  wanted  to  go  into  the  steel  business  from 
doing  so,  then  the  Steel  Company  was,  in  the  judgment  of 
the  Supreme  Court,  prejudicing  the  public  interests  by  un- 
fairly driving  individuals  out  of  business  or  preventing  them 
from  entering  it,  and  it  was  also  injuring  the  public  by  un- 
duly restraining  trade.  So,  also,  if  this  Steel  Company  was 
restrictiBg  output  in  order  to  exact  unfair  prices;  if  it  was 
buying  up  competing  plants  and  dismantling  them  to  need- 
lessly restrict  output;  if  it  was  by  reason  of  its  controlling 
power  furnishing  the  public  with  inferior  goods;  if  it  was 
using  its  power  to  needlessly  and  unfairly  reduce  wages;  if 
it  was  seeking  to  dec^ve  purchasers  by  a  false  appearance 
of  competition,  when  in  fact  it  owned  or  controlled  such 
seeming  competition — ^then  it  was  prejudicing,  not  only  that 
portion  of  the  public  which  desired  to  buy  steel,  but  the 
public  interests  generally  by  unduly  obstructing  the  course 
of  trade  and  thereby  preventing  the  steel  business  from  mov- 
ing in  its  natural  and  normal  channel. 

A  study  of  the  various  anti-trust  cases  shows  that  such 
unfair,  prejudicial  acts  as  we  have  thus  instanced  have  been 
found  where  the  Sher[62]man  Law  has  been  held  to  have 
been  violated.  Thus,  in  the  Standard  OU  case^  supra^  221 
U.  S.  at  page  76,  81  Sup.  Ct.  at  page  521  (55  L.  Ed.  619,  34 
L.  K.  A.  [N.  S.]  834,  Ann.  Cas.  1912D,  734),  the  Supreme 
Court,  referring  to  the  conduct  of  that  company  toward  its 
OHnpetitors,  says: 

•*  We  think  no  disinterested  mind  can  survey  the  period  In  question 
without  being  irresistibly  driven  to  the  conclusion  that  the  very  jrenius 
for  conmwrcial  development  and  organization  which  tt  would  seem 
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was  manifested  from  the  beginning  soon  begot  an  intent  and  purpoie 
io  exclude  others,  which  was  frequently  manifested  by  acts  and  deal- 
ings wholly  inconsistent  with  the  theory  that  they  were  made  with  the 
single  conception  of  advancing  the  development  of  business  power  by 
usual  methods,  but  which,  on  the  contrary,  necessarily  involved  the 
intent  to  drive  others  from  the  field  and  to  exclude  them  from  iheir 
right  to  trade,  and  thus  accomplish  the  mastery  which  was  the  end 
in  view.  *  *  *  The  exercise  of  the  power  which  resulted  from 
that  organization  fortifies  the  foregoing  conclusions,  since  the  develop- 
ment which  came,  the  acquisition  here  and  there  which  ensued  of 
every  efficient  means  by  which  competition  could  have  been  asserted, 
the  slow,  but  resistless,  methods  which  followed,  by  which  means  of 
transportation  were  absorbed  and  brought  under  control,  the  system  of 
marketing  which  was  adopted  by  which  the  country  was  divided  into 
districts  and  the  trade  in  each  district  in  oil  was  turned  over  to  a 
designated  corporation  within  the  combination,  and  all  others  were 
excluded,  all  lead  the  mind  to  a  conviction  of  a  purpose  and  intent 
which  we  think  is  so  certain  as  practically  to  cause  the  subject  not  to 
be  within  the  domain  of  reasonable  contention." 

Like  unfair  conduct  toward  competitors  marked  the  To- 
bacco case,  221  U.  S.  106,  31  Sup.  Ct.  632,  65  L.  Ed.  663. 
It  was  there  said : 

"The  history  of  the  combination  is  so  replete  with  the  doing  of 
acts  which  it  was  the  obvious  pun>ose  of  the  statute  to  forbid,  so 
demonstrative  of  the  existence  from  the  beginning  of  a  purpose  to 
acquire  dominion  and  control  of  the  tobacco  trade,  not  by  the  mere 
exertion  of  the  ordinary  right  to  contract  and  to  trade,  but  by  methods 
devised  In  order  to  monopolize  the  trade  by  driving  competitors  out  of 
business,  which  were  ruthlessly  carried  out  upon  the  assumption  that 
to  work  upon  the  fears  or  play  upon  the  cupidity  of  competitors  would 
make  success  possible.  We  say  these  conclusions  are  inevitable,  not 
because  of  the  vast  amount  of  property  aggregated  by  the  combina- 
tion, not  because  alone  of  the  many  corporations  which  the  proofs 
show  were  united  by  resort  to  one  device  or  another.  Again,  not  alone 
because  of  the  dominion  and  control  over  the  tobacco  trade  which 
actually  exists,  but  because  we  think  the  conclusion  of  a  wrongful 
purpose  and  Illegal  combination  Is  overwhelmingly  established  by  the 
following  considerations:  (a)  By  the  fact  that  the  very  first  organiza- 
tion or  combination  was  impelled  by  a  previously  existing  fierce  trade 
war,  evidently  inspired  by  one  or  more  of  the  minds  which  brought 
about  and  became  parties  to  that  combination,  (b)  Because,  imme- 
diately after  that  combination  and  the  Increase  of  capital  which  fol- 
lowed, the  acts  which  ^isued  Justify  the  inference  that  the  intention 
existed  to  use  the  power  of  tlie  combination  as  a  vantage  ground  to 
further  monopolize  the  trade  in  tobacco  by  means  of  trade  conflicts 
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de$iffned  to  infure  otTiers,  either  by  drMng  competitors  out  of  the 
buMnesM  or  compelling  them  to  become  parties  to  a  combi/tiatUm,'' 

It  will  also  be  seen  the  evidence  of  intended  monopoly  and 
throttling  of  competition  was  found  in  the  buying  up  of 
plants  not  commercially  needed  and  then  dismantling  them. 
Thus,  in  the  Tobacco  case^  supra^  221  U.  S.  at  pages  182, 183, 
31  Sup.  Ct.  at  page  649  (55  L.  Ed.  663),  it  was  said: 

"  We  think  the  condusion  of  wrongful  purpose  and  illegal  combina- 
tion is  overwhelmingly  established  by  the  following  considerations: 
*  *  *  By  [6S]  persistent  expenditure  of  milUons  upon  mmions  of 
dollars  in  buying  out  plants,  not  for  the  purpose  of  utilizing  them, 
but  in  order  to  close  them  up  and  render  them  useless  for  the  pur- 
poses of  trade." 

Taking  steps  to  keep  others  from  entering  the  business  is 
also  recited  as  a  violation  of  the  act : 

*'The  conclusion  of  wrongful  purpose  and  lUegal  combination  is 
overwhelmingly  established  by  the  following  considerations:  ♦  *  ♦ 
By  the  gradual  absorption  of  control  over  all  the  elements  essential 
to  tbe  successful  manufacture  of  tobacco  products,  and  placing  such 
control  in  the  hands  of  seemingly  independent  corporations  serving 
as  perpetual  barriers  to  the  entry  of  others  into  the  tobacco  trade.*' 

So,  also,  in  the  Keystone  Watch  case^  supra^  pages  510  to 
612  of  218  Fed.,  unfair  conduct  toward  competitors  consti- 
tuted the  violation  of  the  statute.  Speaking  for  this  court, 
Judge  McPherson  there  said: 

•*  Beginning  in  1904,  or  thereabouts,  It  made  several  attempts — per- 
haps not  very  numerous,  but  numerous  enough — that  showed  a  defi- 
nite purpose  to  restrain  trade  by  attempting  to  fix  and  maintain 
prices,  and  by  using  a  species  of  boycott  or  blacklisting  in  order  to 
lessen  the  trade  of  its  rivals.  We  shall  not  stop  to  detail  the  attempts 
of  this  character  that  were  made  during  the  period  from  1904  to  1910, 
because  the  policy  and  system  to  which  we  refer  were  manifested 
with  unmistakable  distinctness  in  the  latter  year,  and  were  carried 
on  with  vigor  and  persistence.  ♦  *  »  Now,  what  the  defendant 
company  did  was  either  to  dose  these  already  existing  and  already 
utilized  outlets,  or  to  narrow  them  materially,  so  far  as  tl\e  [watch] 
cases  of  its  competitors  were  concerned ;  and  we  think  the  proposition 
need  not  be  discussed  that  this  was  pro  tanto  a  direct  and  i^nlawful 
restraint  of  trade." 

So,  also,  amongst  other  factors  which  tended  to  show  a 
violation  of  the  statute,  reference  was  made  in  the  Tobacco 
case^  221  U.  S.  at  page  174,  81  Sup.  Ct.  at  page  646  (55  L. 
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Ed.  663),  to  the  maintenance  of  a  false  appearance  of  com- 
petition : 

**  Tbe  record  indisputably  discloses  that  after  this  merger  the  same 
methods  which  were  used  from  the  beginning  continued  to  be  em- 
ployed. Thus,  it  is  t)eyond  dispute  *  *  ♦  that  the  new  company 
has  besides  acquired  control  of  eight  additional  concerns,  the  business 
of  such  concerns  being  now  carried  on  by  four  separate  corporations, 
all  absolutely  controlled  by  the  American  Tobacco  Company,  although 
the  connection  as  to  two  of  these  companies  with  that  corpc»*atlon 
was  long  and  persistently  denied." 

In  the  Powder  case,  oppression  of  competitors  existed  and 
was  thus  referred  to  at  page  140  of  188  Fed.;  Judge  Lan- 
ning,  speaking  for  this  court : 

"The  association  of  manufacturers  of  powder  and  other  explo- 
sives had  probably  never  been  stronger  than  it  was  in  February, 
1902,  when  the  change  in  the  management  of  the  Dupont  worlis  took 
place.  It  had  for  years  arbitrarily  fixed  prices  in  the  different  parts 
of  the  United  States,  waging  a  disastrous  warfare  against  com- 
petitors until  they  were  coerced  into  terms  satisfactory  to  the  asso- 
ciation or  brought  into  the  association.  *  *  ♦  Measures  were 
often  devised  to  limit  the  output  of  the  members  of  the  association 
and  to  crush  competition  by  manufacturers  not  members  of  the 
association.'* 

[2]  The  tests  of  the  violation  of  this  statute  having  then, 
as  we  have  seen,  been  adjudged  by  the  Supreme  Court 
(Nash  V.  United  States,  supra),  namely,  whether  the  acts 
in  question  "prejudice  the  public  interests  by  unduly  re- 
stricting competition  or  unduly  obstructing  the  course  of 
trade,"  it  would  appear  the  questions  of  fact  for  us  to  de- 
termine from  the  evidence  are  these : 

[64]  First.  Was  the  Steel  Corporation,  when  this  bill  was 
filed  in  1911,  prejudicing  the  public  interests  by  unduly  re- 
stricting competition,  or  unduly  obstructing  the  course  of 
the  steel  and  iron  trade,  between  the  States,  or  with  foreign 
nations?  If  this  question  be  answered  "Yes,"  the  law  was 
then  being  violated,  and  an  injunction  should  issue  to  re- 
strain present  and  future  violations. 

Second.  Did  the  Steel  Corporation,  when  it  was  formed 
in  1901,  either  by  the  intent  of  those  forming  it,  or  by  the 
inherent  nature  of  that  company's  contemplated  acts,  preju- 
dice the  public  interests  by  imduly  restricting  competition 
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ot  imduly  obstructing  the  course  of  the  steel  and  iron  trade, 
interstate  or  foreign?  If  this  question  be  answered  ''  Yes," 
then  the  law  was  violated,  and  the  Steel  Corporation  must 
be  adjudged  originally  illegal  If  illegal,  it  must  be  dis- 
solved, because  only  thus  can  its  inherent  nature  be  pre- 
vented from  continuing  to  work  further  violaticms  of  the 
statute.  On  the  other  hand,  if  these  questions  are  negatived, 
then  the  Steel  Corporation  should  not  be  dissolved,  but  per- 
mitted to  pursue  that  usual  course  of  trade  which  it  was 
the  purpose,  as  we  have  seen,  of  this  statute  to  protect.  It 
will  thus  be  seen  that,  as  stated  at  the  outset,  this  case  is 
practically  one  of  business  facts. 

Turning,  th^  to  the  first  question,  let  us  address  our- 
selves, first,  to  the  iron  and  steel  trade  here  in  the  United 
States,  and  inquire  whether  the  evidence  satisfies  us  that  the 
Steel  Corporation,  when  this  bill  was  filed  in  1911,  was  then 
prejudicing  the  public  interests  by  unduly  restricting  or 
unduly  obstructing  the  steel  and  iron  business  of  the  United 
States.  In  considering  that  question,  a  number  of  fields  of 
inquiry  naturally  suggest  themselves.  Had  this  com- 
pany in  1911  a  monopoly  of  the  steel  and  iron  trade  of  the 
country?  What  had  been  and  was  then  its  business  conduct 
towards  its  competitors?  Was  it  fair  or  unfair?  Had  it 
forced  or  was  it  forciug  others  out  of  the  steel  trade  by  un- 
fair conduct?  Had  it  prevented  others  from  entering  it? 
Was  it  then  exacting  or  had  it  exacted  from  the  public  undue 
prices  for  its  products?  Had  it  lowered  the  character  of 
its  product?  Had  it  cut  down  or  was  it  cutting  down,  its 
output  so  as  to  restrict  proper  supply?  Had  it  taken  ad- 
vantage of  its  power  to  unduly  reduce  wages?  All  these,  as 
we  have  seen  from  the  Standard  Oil,  the  Tobacco,  the  Pow- 
der, and  Keystone  Watch  cases,  were  inquiries  by  which  the 
question  could  be  determined  whether  the  Steel  Corporation 
was  acting,  as  the  Supreme  Court  said  in  the  Standard  OH 
case,  221  U.  S.  at  page  68, 31  Sup.  Ct  at  page  515  (55  L.  Ed. 
619,  34  L.  R.  A.  [N.  S.]  834,  Ann.  Cas.  1912D,  734)  with 
^the  legitimate  purpose  of  reasonably  forwarding  personal 
interest  and  developing  trade,"  or,  on  the  other  hand,  "  with 
the  intent  to  do  wrong  to  the  general  public  and  to  limit  the 
right  of  individuals." 
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Now  as  trade  is  a  contest  for  it  between  different  persons, 
and  the  gain  of  that  trade  by  one  means  the  loss  of  it  to  an- 
other, it  follows  that  the  person  who  best  knows  whether 
the  man  who  gained  it,  gained  it  fairly,  is  the  man  who  lost 
it.  If  there  is  monopoly,  if  unfair  business  methods  exist, 
if  the  course  of  trade  and  fair  trading  is  throttled,  we  can 
find  proof  of  it  from  business  competitors.  Trade  competi- 
tors are  the  first  to  feel  the  pinch  of  unequal,  unfair,  and 
undue  restraint  of  the  [65]  natural  and  normal  course  of 
trade.  Being  the  first  to  suffer,  they  are  the  keenest  to  con- 
demn. Turning,  then,  to  this  Steel  Corporation's  competi- 
tors, let  us  decide  from  the  proofs  whether  the  Steel  Cor- 
poration had,  when  this  bill  was  filed,  a  monopoly  of  the 
iron  and  steel  business  of  the  United  States. 

We  turn,  first,  to  finished  rolled  products,  because  they  are 
the  basic  supply  to  the  vast  number  of  varied  industries 
throughout  the  country  dependent  thereon.  If  all  these 
minor  industries  are  dependent  on  a  monopolized  source  of 
an  indispensable  base,  we  can  say,  without  going  further, 
that  not  only  such  industries  but  the  general  public  are 
prejudiced,  for,  as  said  and  held  by  the  Supreme  Court  m 
the  Tobacco  case,  wrongful  purpose  and  illegal  combination 
are  established  "by  the  gradual  absorption  of  control  over 
all  the  elements  essential  to  the  successful  manufacture  of 
tobacco  (steel)  products."  Indeed,  the  importance  of  such 
basic  supply  in  the  dependent  steel  trade  is  shown  by  the 
fact  that  in  the  congressional  investigation  of  the  Steel  Cor- 
poration, made  by  Congress  by  resolution  of  January  28, 
1905,  hereafter  referred  to,  the  second  inquiry  there  ordered 
was: 

"  To  what  extent  said  corporation  and  Its  associates  control  the  out- 
put and  prices  of  the  finished  products  made  by  independent  com- 
panies, dependent  upon  it  for  their  raw  materials?  " 

What,  then,  are  the  facts  in  reference  to  finished  rolled 
products?  In  that  regard  the  evidence  (see  summary  in 
Statement  of  Case,  page  412)  is  that  in  1911  the  finished 
rolled  product — which  excludes  pig  iron,  steel  castings,  and 
ingots— of  the  United  States  (using  in  this  opinion,  when 
quoting  figures,  round  numbers,  and  by  the  term  ^  Steel 
Company,"  or  "Steel  Corporation,"  meaning  the  United 
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States  Steel  Corporation)  was  19,000,000  tons.  Of  this  ton- 
nage the  competitors  of  the  Steel  Corporation  produced 
54  per  cent,  or  10,300,000  tons,  while  the  Steel  Corporation 
made  8,700,000  tons;  but  not  only  did  its  competitors  pro- 
duce in  1911  the  major  part  of  the  country's  finished  rolled 
product,  as  above,  but  judging  from  the  past,  the  present 
proportionate  lead  of  the  competitors  bids  fair  to  increase. 
In  1901,  when  the  Steel  Company  was  formed,  the  total  fin- 
ished roll  product  of  the  United  States  was  13,000,000  tons. 
This  was  substantially  divided  between  49.9  per  cent,  made 
by  ii6  competitors,  and  50.1  per  cent  by  the  Steel  Company. 
While  both  together  have  since  increased  the  Nation's  prod- 
uct from  18,000,000  to  19,000,000  tons,  yet  of  this  6,000,000 
increase  its  competitors  produced  3,400,000  tons  to  the  Steel 
Company's  2,600,000  tons. 

Taking  steel  ingots,  another  basic  supply  on  which  great 
numbers  of  finishing  industries  are  ultimately  dependent,  we 
find  (Statement  of  Case,  page  406)  that  while  in  1901  of 
the  13,000,000  tons  of  the  total  American  ingot  production, 
the  competitors  of  the  Steel  Company  only  made  4,500,000 
tons,  as  against  the  Steel  Company's  8,500,000,  yet  by  1911, 
in  the  country's  vast  increase  from  13,000,000  to  24,000,000 
tons,  the  competitors  had  increased  their  production  by 
6,500,000  tons,  while  the  Steel  Company  had  only  increased 
4,500,000.  In  other  words,  while  the  Steel  Company  pro- 
duced in  1901,  66  per  cent  of  the  country's  ingot  production, 
it  was  producing  but  54  per  cent  in  1911. 

In  pig  iron,  the  basic  supply  of  foundries,  fiTiifthing  mills, 
and  oth^  [66]  dependent  industries,  the  relations  were 
slightly  the  other  way.  In  1911,  out  of  a  total  cast  of  22,- 
000,000  tons  of  pig  uron  (S.  C.  page  405),  only  12,000,000, 
or  54.8  per  cent  were  made  by  competitors  of  the  Steel  Com- 
pany, as  against  9,000,000,  or  56.8  per  cent,  made  by  such 
competitors  in  1901,  out  of  a  total  of  16,000,000 — a  decrease 
of  2  per  cent. 

These  facts  and  figures  bearing  on  basic  supplies  of  the 
country's  dependent  iron  and  steel  industries  satisfy  us  that 
there  is  no  monopolistic  control  anywhere  of  such  basic  fac- 
tors as  ingots,  pig  iron,  and  finished  rolled  products,  and  the 
95825*— 17— VOL  6 2 
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testimony  hereafter  referred  to  satisfies  us  that  any  substan- 
tial producer  of  such  basic  articles  can,  by  selling  such  prod- 
ucts at  such  lower  price  as  he  sees  fit,  compel  all  producers  of 
such  supplies,  including  the  Steel  Corporation,  to  also  lower 
their  prices.  So,  also,  monopolistic  control  of  finished  steel 
articles  in  wide  use  would  be  a  matter  of  grave  public  pre- 
judice. Taking,  for  example,  wire  production,  in  which, 
through  fencing,  nails,  and  the  gi*eat  range  of  articles  made 
from  wire  products,  so  many  people  are  interested.  When 
the  Steel  Corporation  was  formed  in  1901,  of  the  9,000,000 
kegs  of  wire  nails  then  made  in  the  United  States,  the  com- 
petitors of  the  Steel  Corporation  made  3,000,000  kegs,  and 
the  Steel  Corporation  6,00,000.  By  1911,  the  country's  pro- 
duction had  grown  to  13,000,000,  but  of  the  3,500,000  of 
increase  the  Steel  Corporation  made  1,000,000  as  against  its 
competitors  making  2,500,000.  The  net  result  was  that,  when 
this  bill  was  filed,  the  Steel  Corporation's  competitors  had 
6,500,000  and  the  Steel  Corporation  7,000,000  of  the  coun- 
try's total  production  of  13,500,000  kegs.  So  of  wire  netting, 
fencing,  and  other  wire  products  in  general  use.  The  gen- 
eral average  of  the  Nation's  total  production  made  by  com- 
petitors when  this  bill  was  filed  was  78  per  cent.  It  will  be 
seen  that  in  this  particular  respect,  due,  no  doubt,  as  we 
shall  see,  to  the  growth  of  its  foreign  trade  in  wire  products, 
the  Steel  Corporation  had  slightly  increased  its  proportion 
from  20  per  cent  of  the  total  product  in  1901  to  22  per  cent  in 
1911.  But  at  the  same  time  it  will  be  noted  that,  as  the  very 
large  part  of  the  Steel  Corporation's  increase  in  wire  prod- 
ucts was  made  in  foreign  trade — the  proofs  (volume  10,  p. 
3902)  show  that  only  42  per  cent  of  the  Steel  Corporation's 
wire  product  of  1911  was  sold  in  the  United  States — ^it  was  in 
1911  making  relatively  much  less  of  the  wire  products  con- 
sumed in  the  United  States  than  it  was  in  1901. 

In  the  important  item  of  structural  steel,  used  in  bridges, 
steel-framed  buildings,  steel  car  frames,  etc.,  the  Steel  Cor- 
poration's competitors  produced  about  67  per  cent  and  the 
Steel  Corporation  33  per  cent.  And  for  the  same  reason  as 
shown  above,  in  the  growth  of  the  foreign  trade,  it  will  be 
aeen  by  an  analysis  of  defendant's  exhibit  (volume  3,  pa£9 
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317,  and  volume  2,  page  204)  that  in  structural  shapes,  as 
in  wire  products,  the  Steel  Company  was  in  1911  maldng 
relatively  less  structural  articles  of  this  country's  consump- 
tion than  it  was  in  1901. 

So,  also,  in  steel  rails.  In  1901  the  competitors  of  the 
Steel  Company  made  1,100,000  tons  of  steel  rails,  and  the 
Steel  Company  1,700,000.  In  1911  its  competitors  made 
1,200,000  tons,  an  increase  of  100,000  tons,  while  the  Steel 
Company  made  1,600,000  tons,  a  decrease  of  100,000  tons. 

[67]  Summarizing  our  study  of  the  proofs  of  this  gen- 
eral subject,  of  the  relative  part  of  the  Steel  Company  and 
its  competitors  in  the  total  iron  and  steel  production  of  the 
country,  and  their  relative  part  in  the  home  market,  we 
find  that,  taking  the  ten  years  from  1901,  when  the  Steel 
Company  was  formed,  until  1911,  when  the  Attorney  Gen- 
eral filed  this  bill  to  dissolve  it,  its  competitors,  starting  in 
1901,  with  making  49.9  per  cent  of  the  Nation's  production 
of  finished  rolled  product,  including  structural  materials, 
rails,  sheets,  rods,  and  bars,  had  by  1911  so  increased  their 
relative  proportion  that  they  were  then  producing  54.3  per 
cent  of  the  Nation's  iron  and  steel  output.  And  confining 
ourselves  for  the  present  to  the  production  of  1911,  used  in 
the  trade  of  the  United  States,  which  alone  we  are  now  con- 
sidering, we  find  that  of  the  total  amoimt  of  such  iron  and 
steel  products  in  the  whole  market  in  that  year  nearly  60 
per  cent  was  produced  by  the  competitors  of  the  Steel  Com- 
pany. These  conclusions,  based  as  they  are  on  proven,  prac- 
tical business  facts  and  figures,  show  a  strong  trend  away 
from  any  monopolistic  absorption  or  trade-restraining  con- 
trol of  iron  and  steel  manufacture  or  markets  of  the  United 
States  by  the  Steel  Corporation.  On  the  contrary,  these 
figures  show  a  strong  trend  in  that  manufacture  and  market 
toward  an  even  greater  absorption  thereof  by  the  virile  and 
growing  competitors  of  the  Steel  Company.  And  this  leads 
us,  in  an  adequate  discussion  of  the  case,  to  at  this  point 
take  np  the  character  of  the  competition  in  the  steel  and 
iron  business  in  this  country;  for  we  may  rest  assured  of 
the  practical  fact  that  where  in  any  business  there  exists  a 
liealthy,  normal,  mirestrained,  and  virile  competition,  which 
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all  are  free  to  enter,  the  individual  has  full  freedom  of  busi- 
ness opportunity  and  the  public  is  in  no  danger  of  prejudice 
from  monopoly  or  trade  restraint. 

When  the  steel  business  of  the  United  States  is  referred 
to,  one  thinks  of  it  as  practically  being  in  the  hands  of  the 
United  States  Steel  Corporation.  Circumstances  have  made 
this  natural.  The  manufacture  of  iron  and  steel  in  their 
basic  form  is  confined  to  local  districts.  Outside  of  these 
localities  and  outside  of  those  engaged  in  the  steel  business, 
there  was,  prior  to  1901,  but  little  general  knowledge  or 
appreciation  of  its  magnitude  and  its  basic  relation  to  the 
general  business  of  the  coimtry.  When,  therefore,  this  great 
steel  company  was  quickly  formed  in  that  year  and  became 
at  once  the  largest  corporate  capitalization  known,  it  nat- 
urally and  at  once  became  associated  in  the  general  mind 
with  absolute  monopolistic  control.  But  the  fact  that  the 
Steel  Corporation,  after  due  selection  by  it  of  such  lines  of 
finishing  mills  as  were  deemed  necessary  to  carry  out  its 
plans,  left  outside  of  it  a  most  strenuous  body  of  strong  com- 
petitors was  not  then  generally  recognized.  The  names, 
location,  and  resources  of  those  competitors  were  not  then, 
and,  indeed,  are  not  now,  known  to  those  outside  the  steel 
and  iron  business.  Nor  was  the  significance  of  the  anti- 
monopoly  competitive  powers  and  policies  of  such  com- 
petitors appreciated.  Indeed,  the  business  fact  above  found, 
namely,  that  in  1911,  when  this  bill  was  filed,  the  com- 
petitors of  the  Steel  Company  were  making  and  marketing 
nearly  60  per  cent  of  the  steel  and  iron  produced  in  the 
United  States,  would  surprise  many.  Since,  therefore, 
[68]  the  gist  of  monopoly  is  the  suppression  of  competition, 
we  deem  it  pertinent  to  ascertain  from  the  proofs  the  char- 
acter and  steady  increase  of  competition  in  the  iron  and 
steel  business  since  the  Steel  Corporation  was  formed.  In 
doing  this,  we  here  note  of  its  great  competitors  such  only  as 
have,  in  the  ten  years  of  competition  between  them  and  the 
Steel  Corporation,  made  a  higher  proportionate  gain  of 
business  than  the  Steel  Corporation  itself. 

Taking  the  Steel  Corporation  as  the  basis  of  comparison, 
we  may  say  that  while  the  proofs  show  a  very  material  in- 
crease of  40-odd  per  cent  in  the  Steel  Corporation's  business 
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from  1901  to  1911,  yet  tills  very  substantial  increased  per- 
centage of  the  Steel  Corporation's  own  business  was  less 
than  that  made  by  each  of  eight  of  its  great  competitors,  as 
follows: 


Company. 

Locatloo. 

Increase  of 
from— 

Percent- 
age of 
Inorease. 

Bcthl^iem  Steel  Co 

fl^^  l^thmif^m.  Fa 

1901  to  1913 
1901  to  1913 
1901  to  1913 
1901  to  1913 
1901  to  1913 
1901  to  1913 
1901  to  1913 
1901  to  1911 

3,779.7 

MHfi5]  A%nl  r^A 

TiMllana  Harbor.  Tnd 

1,496.9 

La  Belie 

W^Mwifng,  W.  Va . . . 

403.4 

iMkM  *  T^nehi*" 

Pitt^nuik,  Pa......! 

306.7 

rfqnhHft  stf^a ,   . 

Johnstovn,'  Pa. 

155.6 

Pueblo,  Colo.. 

163.8 

Bepablic  Iron  A  Steel  Co 

Yoancstown,  Ohio 

90.8 

BniltK>,  N.  Y. 

63.3 

Taking  up  these  companies  one  by  one,  it  will  be  seen  that 
in  location,  facilities,  capital,  and  basic  supplies  they  show 
such  strong  past,  present,  and  prospective  competition  as 
affords  just  ground  for  concluding  that  the  steel  and  iron 
business  of  this  country  is  not  being,  and  indeed  cannot  be, 
monopolized  by  the  Steel  Corporation.  For  the  real  test  of 
monopoly  is  not  the  size  of  that  which  is  acquired,  but  the 
trade  power  of  that  which  is  not  acquired. 

Turning,  first,  to  the  Atlantic  seaboard,  we  find  there  is 
a  competitive  group  composed  of  the  Bethlehem  Steel  Com- 
pany, the  Pennsylvania  Steel  Company  and  its  subsidiary, 
the  Maryland  Steel  Company.  The  two  latter  companies  are 
additional  to  the  above  list,  and  are  here  referred  to  only  to 
note  their  tidewater  location  as  an  advantage  which  the 
Steel  Corporation  with  its  inwardly  located  works  does  not 
possess.  The  works  of  the  Pennsylvania  Steel  Company  are 
near  Harri^urg,  Pa.,  and  those  of  the  Maryland  Steel  Com- 
pany at  Sparrows  Point  near  Baltimore.  These  two  com- 
panies have  a  combined  capital  and  surplus  of  some  $66,- 
000,000  and  with  large  extensions  (volume  20,  p.  7978)  in 
view.  Their  ore  supplies  are  drawn  from  the  great  Cornwall 
ore  beds  of  eastern  Pennsylvania,  and  from  Cuba,  where 
they  have  inexhaustible  supplies  of  Bessemer  ore,  which  can 
be  worked  by  steam  shovels  and  are  close  to  tidewater.  Three 
matters  have  impressed  us  in  reference  to  this  seaboard  com- 
petition: First,  that  the  eastern  seaboard  iron  and  steel  com- 
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petition  of  the  Steel  Corporation  has  an  ore  supply  wholly 
independent  of  Lake  Superior;  second,  that  their  location 
near  the  seaboard  gives  in  many  cases  substantial  freight 
advantage  over  the  Steel  Corporation;  and,  thirdly,  that 
the  greatest  advance  in  ore  and  steel  production  in  the  past 
ten  years  has  been  made  by  a  seaboard  competitor  of  the 
Steel  Corporation,  the  Bethlehem  [69]  Steel  Company. 
And  as  bearing  on  the  question  of  the  alleged  object  of  those 
who  originally  formed  the  Steel  Corporation  to  monopolize 
and  unduly  restrain  competition  and  obstruct  trade,  it  is  to 
be  noted  that  the  striking  growth  and  development  of  the 
Bethlehem  Company  was  undertaken  by  one  who  helped 
form  the  Steel  Corporation,  who  served  as  its  first  president, 
and  who,  if  the  object  for  which  the  Steel  Corporation  was 
formed  was  to  monopolize  the  iron  and  steel  business  or  to 
restrain  trade,  was  warned  of  that  intent.  That  such  a  man 
should  attempt  to  build  up  a  competitive  business  and  suc- 
ceed in  expanding  it  as  has  been  done  shows  that  he  at  least 
was  convinced  that  the  field  of  fair,  free,  and  full  competi- 
tion was  open  to  him  and  others  who  desired  to  enter  the 
steel  business,  and  that  the  Steel  Corporation  had  neither 
the  business  purpose  nor  the  business  power  to  monopolize 
the  steel  business  or  to  throttle  the  growth  of  competition. 

As  we  shall  see  later,  the  market  reach  of  basic  iron  and 
steel  plants  is  measurably  restricted  to  its  own  district  by 
freight  limitations.  Stevenson,  volume  3,  p.  1084;  Gary, 
volume  12,  p.  4834;  King,  volume  6,  p.  2076;  Thompson,  vol- 
ume 22,  p.  9141.  The  supplies  from  which  steel  is  made  and 
the  basic  articles  into  which  it  is  turned  are  of  such  bulk 
and  weight  as  to  thus  localize  or  restrict  their  markets. 
Freight  forbids  such  heavy  product  being  hauled  to  far- 
removed  markets.  The  existence  and  maintenance  of  strong 
competitive  steel  production  on  the  seaboard  is  therefore  a 
matter  of  grave  import  to  the  great  section  of  the  United 
States  immediately  tributary  to  the  Atlantic  coast.  Into 
this  seaboard  region  the  Steel  Corporation  enters  under 
freight  burden,  its  bulk  mills  being  substantially  in  the  Chi- 
cago and  Pittsburgh  districts.  The  proofs  show  that  its  sea* 
board  competitors  named  have,  as  noted,  abundant  ore  sup- 
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plie$y  cheap  water  freights,  and  a  great  accessible  surround- 
ing market.  Without  entering  into  detail,  we  refer  to  some 
suggestive  facts  in  the  proofs.  For  example,  the  proofs  (vol- 
ume 10,  p.  4028)  show  that  the  Maryland  Steel  Company, 
through  its  coast-line  water  freight  of  $2.50  per  ton,  so  covers 
the  territory  supplied  by  Mobile,  Galveston,  and  other  Gulf 
of  Mexico  distributing  points  as  to  exclude  from  that  terri- 
tory even  the  product  of  the  Tennessee  Coal  &  Iron  Com- 
pany, now  owned  by  the  Steel  Corporation,  which  pays  a 
railroad  freight  of  $3.40  per  ton.  The  proofs  (volume  18, 
p.  7248)  further  show  that,  with  the  enlargement  of  the  Erie 
Canal  system,  Lake  Superior  ore  will  be  canal  freighted  from 
Buffalo  to  New  York  Harbor  at  28  cents  a  ton  less  than  the 
same,  ore  is  rail  freighted  from  Lake  Erie  ports  to  the  Pitts- 
burgh district  With  the  enlargement  of  that  canal,  the 
proofs  are  (volume  18,  p.  7283)  that  blast  furnaces  are  now 
planned  for  location  on  seaboard  waters  in  New  York  Har- 
hot  limits.  And  it  should  be  here  noted  that  the  proof  is 
(volume  11,  p.  4182)  that  the  whole  steel  industry  of  the 
United  States  could  be  duplicated  on  the  Atlantic  seaboard 
and  inland  (volimie  11,  p.  4178)  as  far  as  Pittsburgh,  and 
could  be  run  on  ores  brought  from  Chili  and  Brazil  alone. 
Lake  Superior  ores  of  the  same  metallic  unit  grade  as  the 
Brazilian  would,  in  the  view  of  the  Michigan  Tax  Conunis- 
sion  (Government  Exhibits,  volume  10,  p.  2435),  cost  $7  a 
ton  delivered  at  the  Atlantic  seaboard,  as  against  ore  of  $3 
from  Brazil,  which  the  report  [70]  states  has  "  a  tremendous 
field  of  high-grade  Bessemer  iron  ores  running  65  to  68  per 
cent  metallic  iron.''  As  to  the  Cuban  ore,  the  proof  (volume 
17,  p.  6862)  is: 

**The  total  cost  wiU  not  in  any  case  exceed  $2.25  per  ton,  and  in 
ordinary  shipping  seasons  wUl  probably  not  exceed  $2.10  per  ton.  This 
means  that  the  ore  reaches  Philadelphia  at  a  net  cost  of  4  cents  per 
unit  of  iron.  It  ia  the  cheapest  ore  supply  in  the  world  delivered  at 
eastern  Atlantic  ports  or  in  German  or  English  ports.  *  *  *  In 
normal  years,  Lake  Superior  ores  at  the  extreme  eastern  point  at 
which  they  could  possibly  be  shipped  to  meet  eastern  or  foreign  ores 
would  have  to  get  a  price  of  9  cents  a  unit  in  order  to  compete.*' 

These  facts  and  figures  show  that  there  is  no  basis  on 
which  to  attempt  ore  monopoly.    The  proofs  further  show 
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that,  to  adequately  enter  this  seaboard  territory  and  meet 
the  competition  of  those  located  on  the  seaboard,  the  Steel 
Corporation  was  forced  to  establish  large  local  distributing 
warehouses  on  the  seaboard.  For  example  (volume  10,  p. 
4060),  the  Corporation  has  established,  amongst  several 
others,  warehouses  on  the  Atlantic  Coast  near  New  York 
carrying  $2,000,000,  and  one  at  San  Francisco  carrying 
$4,000,000  of  diversified  steel  products. 

Proof  of  the  strength  and  growth  of  this  seaboard  compe- 
tition is  found  in  the  record  of  the  Bethlehem  Steel  Com- 
pany. That  company  in  1901,  its  first  year  of  competition 
with  the  Steel  Corporation,  made  18,000  tons  of  finished  steel 
product,  which  was  largely  confined  to  rails.  By  1913,  it 
had  increased  its  product  to  700,000  tons.  During  that  time 
it  had  also  (King,  vol.  6,  p.  2120)  entered  into  competition 
in  structural  steel,  armor  plate,  and  varied  steel  products. 
Indeed,  its  chief  products,  structural  steel  (volume  11,  p. 
4149),  and  open-hearth  rails  (volume  11,  p.  4150),  of  which 
it  is  making  200,000  tons,  have  been  developed  since  1908. 
From  4,000  employees  it  has  grown  to  15,000 ;  it  has  in  view 
(volume  11,  p.  4336),  further  integration  to  the  extent  of 
making  all  the  finished  products  made  by  the  Steel  Corpora- 
tion. Its  ore  supply  of  a  million  and  a  half  tons  a  year 
comes  from  Sweden,  from  the  Adirondack  regions  in  New 
York,  from  Chili,  and  from  Cuba,  where  it  has  practically 
inexhaustible  reserves.  The  proofs  as  to  these  Chilean  ore 
fields  show  that  this  corporation  and  other  tidewater  steel 
plants  are  wholly  independent  of  Lake  Superior  reserves. 
The  Chilean  beds  outcrop;  they  are  stripped  instead  of 
mined ;  they  are  within  a  short  distance  of  the  coast  to  which 
they  are  gravity  dropped.  They  are  magnetic,  hematite, 
and  dry — a  great  saving  in  transportation,  as  will  be  appre- 
ciated by  those  familiar  with  the  wetness  of  Lake  Superior 
ores  which  necessitate  the  carrying  of  thousands  of  tons  of 
water.  The  proofs  show  the  substantial  character  of  this 
competitor  with  a  surplus  and  capital  of  $55,000,000  and 
further  integration  in  view. 

Referring  at  this  point  to  the  existence  of  a  fair  and  open 
competitive  field,  as  sensed  by  practical  men  in  the  iron  and 
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steel  industry,  we  gain  li^t  from  the  proofe  in  reference  to 
the  YonngBtown  Sheet  &  Tube  Company  of  Youngstown, 
Ohio.  That  company  does  not  appear  in  the  foregoing  list 
because  it  came  into  existence  after  the  Steel  Corporation 
was  formed.  It  is  an  inland  company.  Its  ore  supply  is  from 
Lake  Superior.  It  started  the  year  after  the  Steel  [71]  Cor- 
poration was  formed.  It  purchased  its  reserve  ore  supply  in 
1903.  It  began  with  an  investment  of  $600,000,  which  in  the 
succeeding  years  has  been  increased  to  over  $29,000,000.  By 
1913,  it  had  an  annual  capacity  of  1,000,000  tons  of  ingots 
and  sold  that  year  over  800,000  tons.  This  company  is  cited 
as  evidencing  three  things:  First,  that  the  men  in  the  steel 
and  iron  trade  immediately  after  the  Steel  Corporation  was 
formed  felt  they  had  an  opportunity  to  enter  and  prosper  in 
the  steel  and  iron  business,  both  in  the  home  and  (Manning, 
volume  19,  p.  7968)  foreign  markejts;  second,  they  felt  secure 
about  their  basic  ore  supply;  and,  third,  they  were  free  to 
and  did  build  up  a  great  business  in  making  steel  ingots,  one 
of  the  primary  products  or  bases. 

Coming  next  to  the  Pittsburgh  district,  we  find  a  strong 
competitor  of  the  Steel  Corporation  in  the  Jones  &  Laughlin 
Company,  which,  at  the  time  of  the  Steel  Company's  forma- 
tion, the  proofe  show  (Government  Exhibit,  volume  4,  p. 
1513)  was  then  so  integrated  as  to  make  ^^  a  greater  variety 
of  product  than  any  other  steel  or  iron  company  in  the 
country."  In  1901,  its  finished  product  alone  "was  nearly 
one-half  million  ton&  By  1912,  it  had  increased  that  pro- 
duction to  one  and  a  half  million  tons.  During  that  time  it 
had  integrated  still  further  by  building  large  additional 
works  and  had  (King,  volimie  6,  p.  2120)  entered  into  com- 
petition with  the  Steel  Company  and  others  in  the  manu- 
facture of  tin  plate  and  wire  rods.  Like  all  these  other  com- 
petitors mentioned,  the  Jones  &  Laughlin  Company  is  thor- 
oughly "integrated";  that  is,  it  has  its  own  basic  supplies 
and  carries  on  its  work  in  continuous  process  from  ore  to 
diversified  finished  steel  products.  It  has  large  reserve  hold- 
ings of  ore  in  the  Lake  Superior  region  and  an  ore  fleet  on 
tiie  Great  Lakes  with  a  carrying  capacity  of  40,000  tons.  It 
has  over  $50,000,000  capital  and  a  large  surplus. 
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Going  east,  we  find  at  Johnstown,  Pa.,  the  Cambria  Steel 
Company,  a  strong  company  also  thoroughly  integrated,  and 
with  an  investment  of  nearly  $70,000,000.  From  400,000 
tons  finished  product  in  1901,  the  Cambria  increased  to 
nearly  1,200,000  tons  in  1913,  and  it  has  (volume  6,  p.  2199) 
further  improvements  in  view  looking  to  a  large  increase  in 
its  output.  It  has  a  50-year's  supply  of  Lake  Superior  ore 
and  a  Lake  fleet  of  a  capacity  of  50,000  tons.  At  this  point, 
the  president  of  this  company  might  be  quoted.  He  was 
called  as  a  witness  both  by  the  Go^'ernment  and  the  Steel 
Company.  His  testimony  is  enlightening,  as  showing  that 
his  and  other  companies  in  the  steel  business  feel  the  Steel 
Corporation  has  no  power,  even  if  so  disposed,  to  monopo- 
lize, restrict,  or  stop  their  business.  We  quote  (voliune  28, 
p.  12034)  from  his  testimony : 

"  Q.  Have  or  not  the  leading  competitors  of  tlie  Steel  Corporation, 
since  1901,  increased  their  capacity  or  further  integrated  or  added  to 
their  holdings  of  ore  or  colie? — ^A.  Oh,  yes,  sir;  there  have  been  a 
great  many  new  properties  secured  by  the  other  companies,  and  a 
large  number  of  developments  in  both  the  coking  regions  and  the 
ore  regions. 

"Q.  And  what  would  you  say  as  to  their  progress,  if  they  have 
made  any,  in  the  matter  of  Integration  and  diversification  of  prod- 
ucts?— [72]  A.  I  think  all  of  the  companies  have  expanded  and  Im- 
proved their  plants  and  strengthened  their  holdings  of  raw  material. 

"Q.  In  your  testimony  for  the  Government,  referring  to  Jones  & 
Laughlin,  the  Lackawanna,  Cambria,  the  Republic,  and  perhaps 
others,  you  stated  as  follows ;  *  I  do  not  think  that  there  Is  any  one 
of  those  companies  that  could  not  compete  with  the  United  States 
Steel  Corporation,  and  compete  successfully.'  You  were  not  tlien 
asked  to  give  your  reasons  for  that  opinion;  be  good  enough  to  give 
them  now. — ^A.  It  Is  a  very  simple  proposition  to  buUd  a  furnace  and 
steel  plant  or  finishing  mills  fully  the  equal  of  the  Steel  Corporation's 
and  labor  can  be  employed  at  exactly  the  same  price,  and  there  is 
absolutely  no  dlfiSculty  In  producing  the  various  products  at  practi- 
cally the  same  C06t 

**Q.  Has  the  Steel  Corporation  any  such  advantage  owing  either 
to  its  size,  the  extent  of  its  Integration,  or  any  other  circumstance  as 
would  enable  It  to  put  its  competitors  out  of  business  did  It  choose 
to  do  so? — ^A.  No,  sir.  It  would  be  Impossible  for  It  to  do  so  without 
committing  suicide. 

"  Q.  Why?--A.  Well,  their  product  is  practically  sold  In  this  conn- 
try.    Of  course,  they  do  a  smaU  export  business,  but  they  seU  to  the 
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mune  peof^le  ttet  vre  do,  and  we  sell  to  the  same  people  that  they  do, 
and  if  tli«7  would  make  prices  so  low  that  we  could  make  no  profit 
on  it  there  would  be  nothing  left  for  the  Steel  (Corporation ;  and  if 
thej  would  undertake  to  put  us  out  of  business  by  selling  below  our 
cost,  they  would  be  selling  below  their  cost,  so  that  I  cannot  see  how 
it  would  be  possible  for  them  to  put  a  well-managed  concern  out  of 
jusiness. 

"Q.  Oookl  the  Steel  Ckvporation  confine  any  destructive  warfare 
whXaik  it  might  undertake  to  any  one  competitor?  In  other  words, 
could  they  wage  a  warfare  against  the  Cambria  or  Jones  &  Laughliu 
or  any  of  the  other  considerable  concerns  without  involving  the  rest 
of  their  competitors? — ^A.  No,  sir;  that  would  be  impossible. 

"Q.  Could  they  confine  any  warfare  that  they  might  undertake 
either  against  a  single  competitor  or  against  all  other  competitors  to 
any  particular  locality? — K.  No,  sir;  because  the  markets  are  all 
affected  in  sympathy,  and  if  the  price  was  made  below  cost  in  one 
market  only,  we  would  go  to  the  other ;  we  would  seek  other  markets. 

"Q.  Why  do  you  say  that  the  Steel  Corporation  could  not  make 
war  against  one  competitor  only  without  involving  the  rest  of  them? — 
A.  Because,  for  instance,  we  all  sell  to  practically  the  same  class  of 
trade,  to  the  same  customers.  We  sell  to  many  people  who  buy  from 
Jones  &  Laughlln  and  the  Steel  Corporation  and  the  Republic  and  the 
Inland  Steel  Company,  •nd  various  other  companies,  so  that  it  would 
be  impossible  to  pick  out  the  customers  of  any  one  manufacturer,  and 
you  cannot  alTect  the  price  in  one  market  without  affecting  it  in  all 
the  other  markets  in  the  country. 

"Q.  Has  the  ability  of  the  Steel  Corporation  to  resist  any  such 
warfare  increased  since  1901?  Are  they  any  better  able  to  take  care 
of  themselves  in  such  a  warfare  now  than  they  were  In  191)1? — ^A. 
No,  sir;  I  would  say  that  they  are  not.  I  do  not  fear  the  Steel  Cor- 
poration as  much  as  I  fear  other  competition." 

Without  going  into  detail  as  to  other  companies  in  the 
foregoing  list,  we  may  refer  to  the  Colorado  Company,  whose 
market,  the  proofs  show  (volume  26,  p.  10935),  covers  the 
United  States  west  of  the  Mississippi.  This  company  is 
integrated,  is  independent  of  the  Lake  Superior  ore,  has 
more  than  60  years'  supply  of  its  own  ores  in  Wyoming, 
New  Mexico,  and  Utah,  and  has  largely  expanded  its  plant 
since  1901.  It  has  resources  of  $80,000,000,  and  its  finished 
product  has  increased  from  200,000  tons  in  1901  to  about 
500,000  tons  in  1912.  This  company  has  by  its  western  loca- 
tion (volume  26,  p.  10987)  a  freight  advantage  over  the 
United  States  Steel  Corporation  and  all  other  eastern  [78] 
competitors  in  selling  rails  to  most  of  the  railroads  west  of 
the  Mississippi 
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The  history  of  the  next  company  is  illustrative  of  the  feel- 
ing of  confidence  and  security  among  practical  steel  men, 
which  warranted  them  in  making  since  the  Steel  Corpora- 
tion was  formed  large  expenditures  and  entering  into  compe- 
tition in  the  steel  business.  The  Republic  Iron  &  Steel  Com- 
pany, of  Youngstown,  Ohio,  was  in  1901  engaged  principally 
in  making  iron.  Its  finished  product  that  year  was  some 
500,000  tons.  It  has  since  expended  $25,000,000  in  changing 
its  business  from  iron  to  an  exclusively  steel  one.  Like  all 
other  steel  makers,  the  Republic  Company's  policy  has  been 
one  of  simply  following  the  progressive  and  universal  prac- 
tice of  integration  incident  to  the  development  of  the  use  of 
steel.  Thie  Republic  Company's  process  of  integration  its 
president  (volimie  2,  p.  731)  well  describes: 

"  We  have  practically  eliminated  all  our  scattered  iron  mills,  have 
concentrated  them  in  the  operation  at  a  few  points  of  production. 
So,  to-day  we  produce  practically  but  Uttle  iron  and  are  manufactur- 
ing about  1,000,000  tons  of  steel  per  annum.  This  is  what  we  call  an 
integrating  process ;  that  was  part  of  it,  the  addition  of  the  mineral 
and  coke  and  blast  furnaces,  and  balancing  up  operations  generally, 
completing  the  integrating  process.  ♦  ♦  ♦  ^his  integrating  proc- 
ess that  I  speak  of  attended  our  development  of  the  steel  end  of  our 
business.  We  did  not  need  it  so  much  when  we  were  simply  manu- 
facturing iron.  Jt  was  done  for  economic  and  trade  reasons,  on  ac- 
count of  the  Increased  demand  for  steel  and  the  decreased  demand 
for  iron." 

The  Republic  has  increased  the  range  of  its  product  and 
production  until  it  is  now  a  million  and  a  quarter  tons  and 
extends  (volume  28,  p.  11999)  all  over  the  United  States  and 
Canada.  It  has  gone  into  the  Birmingham,  Ala.,  field,  where 
it  has  plants,  as  well  as  in  Pennsylvania,  Missouri,  Illinois, 
Indiana,  Iowa,  and  Michigan.  It  has  acquired  40,000,000 
tons  of  Lake  Superior  ore  reserve  and  80,000,000  in  the  Bir- 
mingham district,  and  has  a  lake  fleet  of  18,000  tons.  Its 
growth  during  this  time  was  such  (Topping,  volume  2,  p. 
735)  that  it  is  producing  one  twenty-fifth  of  all  the  steel 
produced  in  the  United  States  and  one-thirtieth  of  all  the 
iron.  From  a  study  of  the  testimony  there  is  no  doubt  that 
the  men  who  made  these  large  expenditures  in  1906  were  sat- 
isfied that  the  field  of  fair  business  competition  in  the  iron 
and  steel  business  was  open  to  them.  These  expenditures 
were  made  in  completely  integrating  its  manufacturing  fa- 
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cilities.  This  integration  consisted  (volume  22,  p.  9131)  in 
increasing  its  blast  and  open-hearth  furnaces  and  ore  sup- 
ply and  carrying  their  basic  product  forward  to  completion 
by  additional  plants  which  included  finishing  mills  for  mer- 
chant bar,  for  sheet  bar,  for  billets,  and  for  plate  in  addition 
to  galvanizing  works,  rivet,  spike,  bolt,  and  nut  departments, 
and  by-product  coke  works.  They  have  no  more  to  fear  from 
the  competition  of  the  Steel  Corporation  than  they  have 
from  that  of  any  other  of  their  other  competitors.  The  tes- 
timony of  this  company's  president,  who  like  the  Cambria's 
president,  was  called  as  a  witness  both  by  the  Government 
and  the  Steel  Company,  is  instructive  on  that  point.    It  is : 

•*  Q.  Where  is  the  market  for  your  product? — A.  All  over  the  United 
SUtes  and  Canada." 

"Q.  Has  the  Steel  Corporation,  in  yonr  (pinion,  power  to  put  the 
Bqmblic  ont  of  business?— C  7^1  A.  I  think  not 

**  Q.  Has  it  the  power  to  put  its  competitors  generaUy,  or  any  of  its 
principal  competitors,  out  of  business? — ^A.  I  wonld  say  not 

"Q.  What  is  your  reason  for  thinking  that  they  have  not  that 
power? — ^A.  I  wonld  have  two  reasons:  One,  that  they  have  not  the 
physical  abiUty  to  do 'it;  and,  secondly,  if  they  attempted  it  they 
would  involve  their  own  market  to  such  an  extent  that  they  wonld 
suffer  equally  with  us.  What  I  mean  by  physical  is  this :  Their  prin- 
cipal competition,  companies  like  ourselves  and  others  as  strong  as  we 
are,  are  properly  integrated ;  in  other  words,  being  self-contained  on 
raw  material,  well  equipped,  and  at  least  fairly  well  managed  and 
properly  financed,  so  that  a  combination  of  that  kind  wonld  give  us 
as  much  power  to  produce  within  somewhere  a  close  approximation  of 
their  cost:  at  least  their  difference  would  not  be  so  great  that  they 
could  put  us  out  of  business.  They  have  some  advantages,  and  so 
have  we. 

"  Q.  Now,  as  to  your  second  reason,  that  it  would  involve  them  in 
loM  as  well  as  you,  what  do  you  mean  by  that? — ^A.  Well,  to  illustrate, 
we  might  have  a  customer,  we  wm  say,  in  Michigan,  engaged  in  the 
mannfacture  of  agricultural  implements,  and  another  one  in  Illinois 
or  Indiana.  If  we  should  seU  in  Michigan  steel  bars  and  plates  that 
enter  into  the  cost  of  production  of  a  machine  at  a  lees  price  to  A.  in 
Michigan  than  we  do  to  B.  in  Illinois,  we  would  probably  soon  hear 
from  B.  in  Illinois,  because  those  two  men  would  naturally  compete 
in  the  general  market  of  the  United  States  with  their  machinery.  So 
It  would  be  with  aU  other  fabricated  products  made  from  steel.  The 
markets  are  interrelated  and  interlaced  to  such  an  extent  that  you 
cannot  reduce  prices,  in  my  Judgment,  in  one  market  without  affecting 
in  a  short  time  the  market  elsewhere  for  the  same  commodity. 
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"Q.  Ck>uld  the  Steel  Orporation  localize  a  destructive  warfare 
against  its  competitors? — A.  Not  in  my  opinion. 

"Q.  Why  not,  If  there  is  any  other  reason  than  you  have  already 
indicated? — ^A.  I  should  say  that  the  reason  I  have  already  indicated 
would  be  a  complete  answer  to  that  thought  There  is  a  sympathetic 
relationship  existing  between  aU  marlsets  that  is  so  close  that  my 
experience  would  compel  me  to  say  that  you  could  not  affect  the 
price  in  Chicago  without  affecting  the  price  in  New  York.  As  a 
matter  of  fact,  that  is  the  experience  that  we  have  had. 

"Q.  And  could  the  Steel  Corporation  wage  a  destructive  warfai^ 
against  any  one  of  its  competitors  without  involving  all  of  them? — 
A.  No ;  I  would  say  not." 

The  same  confidence  to  ^iter  into  competition  thus  evi- 
denced in  the  Republic  Company  was  also  shown  in  the 
Inland  Steel  Company  of  Indiana.  That  company  had  ex- 
panded its  investment  from  some  $4,000,000  to  $20,000,000. 
It  has  acquired  Lake  Superior  ores  and  a  lake  fleet  of  con- 
siderable capacity.    Asked  the  question  (volume  22,  p.  9144)  : 

"  From  your  knowledge  of  the  iron  and  steel  business,  the  relative 
capacities  of  those  engaged  in  it,  the  capitaUzation  of  the  United 
States  Steel  CJorporation,  its  ownership  of  railroads,  its  connection 
with  financial  interests,  state  whether  or  not  in  your  judgment  it  has 
the  potentiality,  if  it  uses  it,  to  destroy  its  competitors?" 

— Its  president  testified : 

"A.  No ;  that  is  absurd.  They  cannot  do  it  I  think  it  is  a  physical 
impossibility.    I  cannot  imagine  how  they  could  do  it. 

"  Q.  Is  there  any  possible  doubt  in  your  mind  of  the  abUlty  of  the 
Inland  Steel  Company  to  maintain  Itself  in  any  kind  of  competition? — 
A.  Well,  that  Is  what  we  are  aiming  to  do.  We  think  so.  We  think 
we  are  getting  as  well  prepared  as  most  of  our  competitors  by  the 
money  that  we  have  [76]  spent  there;  and  I  believe  It  has  been  spent 
on  the  right  lines.  I  know  that  we  would  not  change  any  of  it  if  we 
had  It  to  do  over  again,  as  far  as  we  have  gone. 

"Q.  And  you  are  very  well  Integiated,  as  you  have  stated?— A-  Yes; 
we  did  the  best  that  It  was  possible  to  do. 

**Q.  Mr.  Thompson,  you  stated,  In  answer  to  my  question  a  short 
time  ago,  that  the  competition  between  the  Inland  Steel  Ompany 
and  these  other  companies  had  been  active  in  the  territory  that  you 
serve? — A.  Yes,  sir. 

"Q.  What  do  you  mean  by  'active*?— A.  Always  at  It  We  were 
always  trying  to  get  business.  I  don't  know  how  to  express  It  any 
stronger  than  to  say  that  we  were  all  looking  for  trade  in  an  active 
way,  all  the  time,  keeping  ourselves  posted  on  conditions  and  solicit- 
ing business  from  just  such  men  as  the  witness  who  was  examined 
here  this  morning  and  from  other  railroads ;  I  say  It  is  active  because 
we  are  always  at  it— aU  of  us." 
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/  We  liave  referred  above  to  competitive  steel  conditions  on 

the  Atlantic  seaboard  as  shown  by  the  proofs.  Those  proofs 
also  show  (Pigott,  vol.  26,  p.  11066)  how  competition  to  the 
Cambria,  Jones  &  Laughlin,  and  the  Steel  Corporation  has 
grown  on  the  Pacific  coast.  This  competition  has  increased 
since  the  Steel  Corporation  was  formed.  Mr.  Pigott  testi- 
fies his  company  has  built  at  San  Francisco  open-hearth  fur- 
naces with  a  capacity  of  30,000  tons;  bar  mills,  with  30,000 
tons'  capacity;  and  at  Seattle  a  rail  re-rolling  mill  with  a 
capacity  of  30,000  tons.  For  its  basic  supply  this  company  is 
wholly  independent  of  the  Steel  Company,  Jones  &  Laugh- 
.  lin,  the  Cambria  Steel,  and  all  eastern  companies  doing  busi- 
ness on  the  Pacific  Coast.  This  is  clearly  shown  by  the 
proofs.  This  company  gets  one-half  of  its  pig  iron  from 
China  and  the  balance  from  the  Eepublic  Company  and  the 
Tennessee  Coal  &  Iron  Company.  The  proof  is  (volume  10, 
p.  3887)  that  the  freight  paid  to  deliver  the  Tennessee  Com- 
pany pig  iron  from  Birmingham,  Ala.,  to  San  Francisco  is 
$10.08  per  ton.  The  proofs  iurther  show  (page  3889)  that 
the  Chinese  pig  iron  is  delivered  at  Pacific  points  at  a  freight 
rate  of  $3.70  per  ton.  If  to  this  $3.70  be  added  the  price  of 
the  pig  iron,  $6.20  per  ton,  it  will  be  seen  that  the  Chinese 
pig  iron  at  $6.20,  plus  freight  $3.70,  $9.90,  can  be  paid  for  and 
delivered  on  the  Pacific  coast  for  about  the  amount,  $10.08, 
the  Eepublic  and  the  Tennessee  Company  pay  for  freight 
alone.  As  the  proofs  (page  3887)  further  show  the  pig  iron 
from  India  is  being  delivered  in  San  Francisco  from  Cal- 
cutta at  an  expense  of  $12.38  per  ton,  namely,  price  of  pig 
iron  $5.40  plus  freight  $6.98,  it  will  be  seen  that  the  future 
basic  supply  of  this  and  other  companies  that  may  spring 
up -on  the  Pacific  coast  can  be  had  of  Asiatic  pig  metal 

{  wholly  independent  of  the  Steel  Corporation  and  other  east- 

em  competitors.    In  view  of  the  further  proof  (volume  11, 

I  p.  4182),  that  the  ores  on  the  western  coast  of  Mexico,  and 

I  necessarily  those  of  Chili,  are  also  available,  and  that  the 

improved  practice  in  steel  making  (volume  3,  p.  992)  makes 
ores  now  usable  which  were  formerly  not  so,  the  conclusion 
is  warranted  that  the  field  for  all  possible  development  on 
the  Pacific  coast  in  the  steel  busUiess  is  wholly  free  ^om 
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any  monopolistic  control  whatever.  It  will  thus  be  seen 
that  a  substantial  steel  industry  in  rails,  bars,  and  open- 
hearth'steel  has  in  fact  grown  up  on  the  Pacific  Coast,  while 
in  competition  with  the  Steel  Company,  a  competition  which 
Mr.  Pigott  (volume  [76j  11,  p.  11074)  describes,  "  from  the 
standpoint  both  of  a  customer  and  a  competitor,"  '*  has  been 
beneficial." 

As  we  have  said,  we  have,  as  throwing  light  on  the  sub- 
stantial character  of  the  strong  and  increasing  competitive 
forces  in  the  steel  business,  referred  only  to  those  above 
named.  It  is  proper,  however,  to  add  that  the  proofs  in  the 
case  (Defendant's  Exhibits,  volume  1,  p.  137;  volume  2, 
pp.  209,  210;  and  volume  3,  p.  374)  show  the  Steel  Company 
has  eight  competitors  in  rolling  structural  shapes — that  is, 
beams,  etc.,  for  bridges,  skyscrapers,  etc. — and  in  the  fabri- 
cation of  such  structural  material  over  300  competitors.  In 
the  rolling  of  merchant  bars  it  has  very  considerably  over 
a  hundred  competitive  mills. 

Later  we  shall  note  the  testimony  of  competitors  as  to 
their  relation  to  the  Steel  Corporation,  but  before  referring 
to  individual  relations,  we  deem  it  proper  to  here  refer  to 
some  general  phases  of  monopoly  which  affect  all  competi- 
tors. One  of  these  was  the  practice  by  large  companies  of 
exacting  freight  rebates  from  railroads  under  threat  of 
diverting  shipments  elsewhere.  These  practices  were  com- 
mon up  to  the  time  of  the  ending  of  the  old  era  of  freights 
unregulated  by  the  Government  (Government  Exhibit,  vol- 
ume 3,  p.  1120;  volume  2,  p.  441 ;  volume  3,  p.  1031 ;  volume 
8,  p.  1035,  and  the  discussion  in  volume  3,  pp.  956,  957). 
In  Swift  <&  Co,  V.  United  States,  196  U.  S.  402,  26  Sup.  Ct. 
276,  49  L.  Ed.  518,  the  Supreme  Court  said : 

*'  It  Is  obyious  that  no  more  powerful  instrument  of  monopoly  could 
be  used  than  an  advantage  In  the  cost  of  transportation." 

And  in  the  Standard  Oil  case,  supra^  this  subject  was 
again  referred  to  as — 

"  the  acquisition  here  and  there  which  ensued  of  every  efficient  means 
by  which  competition  could  have  been  asserted,  the  slow,  but  resist- 
less, (nethods  which  foUowed,  by  which  means  of  transportation  were 
absorbed  and  brought  under  control    *    *    ^    aU  lead  the  mind  up 
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to  a  conyiction  of  a  purpose  and  intent  which,  we  thinlc,  is  ao  cer- 
tain as  practically  to  cause  the  subject  not  to  be  within  the  domain 
of  reasonable  contention." 

On  January  28, 1905,  Congress  directed  (Government  Ex- 
hibit No.  206,  volume  5,  p.  1615)  the  Secretary  of  Commerce 
and  Labor  to  investigate  the  steel  and  iron  industry  of  the 
country  with  a  view  to  ascertaining  to  what  extent  the 
United  States  Steel  Corporation  controlled  the  output  and 
prices  of  finished  product  made  by  independent  companies 
dependent  upon  it  for  their  raw  material  and  to  report  any 
restraints  by  it  of  commerce,  foreign  or  domestic.  James 
B.  Garfield,  who  as  Secretary  of  Commerce  and  Labor,  made 
this  examination,  was  called  as  a  witness.  He  testifies  (vol- 
ume 14,  p.  6190)  he  had  made  an  investigation  and  examina- 
tion of  the  railways  in  a  similar  manner  to  that  made  in  the 
Standard  Oil,  and  found  no  rebating  whatever  by  the  rail- 
roads to  the  Steel  Corporation.  That  he  was  justified  in  his 
conclusion  is  strengthened  by  the  fact  that  at  a  meeting  of 
the  Steel  Corporation's  executive  committee  in  1901,  called 
to  consider  the  policy  of  the  company  toward  railroads,  the 
minutes  (Government  Exhibit,  volume  3,  p.  957)  show  the 
position  taken  the  first  year  of  the  corporation's  formation 
by  its  chairman  and  there  recorded,  was  ^'that  we  cannot 
afford  to  [77]  take  the  position  of  asking  any  railroad, 
directly  or  indirectly,  to  discriminate  in  our  favor."  This 
policy  was  later  emphasized  (volume  12,  p.  4790)  in  a  letter 
sent  to  the  presidents  of  the  railroads  (Defendant's  Exhibit, 
volume  3,  p.  295),  handling  the  Steel  Corporation's  freight, 
as  follows: 

**  [Personal]  Sxpt.  20, 1906. 

"Dbab  Sn:  As  yon  know,  this  corporation  long  since  adoi>ted  tbe 
nnnalterable  poUcy  of  recommending  to  subsidiary  companies  in 
which  it  is  interested,  that  under  no  circumstances  should  rebates  be 
soUcited  or  received  contrary  to  law.  This  policy  wUl  be  strictly 
adhered  to  and  it  is  hoped  and  expected  your  subordinates  wm  be 
advised  and  instructed  accordingly.  If  any  one  should  at  any  time 
¥i<^te  his  instructions  in  this  respect,  notice  of  the  same  should  be 
pnmptly  given  to  the  president  of  the  subsidiary  company  int^i^ested 
and  also  to  the  undersigned. 

"  Yours,  very  truly,  W.  B.  Ckntsr,  PreMidenir 

96825*— 17— V0L( 
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In  view  of  this  announced  policy  of  the  CJorporation,  of 
the  investigation  made  by  the  Department  of  Commerce  and 
Labor,  of  the  absence  of  any  complaints  by  any  competitor, 
and  of  no  proof  of  any  freight  rebate  being  given,  we  are 
justified  in  concluding  that  the  Steel  Corporation  has  not 
used,  or  sought  to  use,  freight  rebates  as  a  means  of  under- 
mining its  competitors,  or  of  monopolizing  business. 

We  next  turn  to  ruinous  trade  wars  against  competitors 
which,  as  we  have  seen,  was  one  of  the  features  of  attempted 
monopoly  denounced  by  the  Supreme  Court.  In  that  con- 
nection it  is  to  be  noted  that  under  conditions  incident  to  the 
steel  trade  the  power  of  a  large  steel  company  to  carry  on  a 
ruinous  trade  war  against  any  particular  competitor  does  not 
exist  in  the  iron  and  steel  industry.  The  customers  of  the 
great  steel  companies  are  large  jobbers  and  the  purchasing 
agents  of  other  companies,  who  are  in  the  closest  touch  with 
every  fluctuation  of  the  steel  market.  The  result  is  that  any 
effort  on  the  part  of  any  one  of  these  great  steel  companies 
to  inaugurate  a  trade  war  by  ruinously  underselli^g  a  com- 
petitor would  at  once,  owing  to  the  sensitiveness  and  inter- 
related character  of  the  steel  market,  result  in  forcing  the 
company  that  was  thus  ruinously  selling  in  any  particular 
market  or  locality  to  in  the  same  way  ruinoudy  lower  its 
prices  in  every  other  community.  In  that  respect,  the  presi- 
dent of  the  Youngstown  Sheet  &  Tube  Company,  a  com- 
petitor, testified  (volume  22,  p.  9144)  that,  if  the  steel  cor- 
poration attempted  such  a  course,  "  they  would  involve  their 
own  market  to  such  an  extent  that  they  would  suffer  equally 
with  us."  The  testimony  of  the  president  of  the  Cambria 
Steel  Company,  already  quoted  (volume  28,  p.  12036),  is  to 
the  same  effect,  as  well  as  that  of  the  president  of  the  Re- 
public Iron  &  Steel  Company  (volume  28,  p.  11999).  And 
the  practical  impossibility  of  such  a  course  is  shown  by 
Judge  Gary  (volume  14,  p.  5378),  where  he  testifies: 

"  I  feel  certain  that  by  reason  of  onr  integrated  proposition  we  had 
the  advantage  in  cost  of  production  over  our  competitors  generally. 
If  any  one  having  advantage  in  any  business  is  willing  to  seU  down 
to  his  cost  price,  of  course  he  would  live  while  his  competitors  would 
starve ;  but  that  is  a  most  unnatural  position  for  any  producer  to  take 
and  long  continue.'* 
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[78]  In  view,  thraofore,  of  the  unoontradieted  prool  of 
those  familiar  with  the  steel  business  that  no  such  ruinous 
trade  war  could  with  pn^t  to  itself  be  carried  on  by  the 
Steel  Company  against  a  competitor,  and  in  the  absence  of 
proof  of  any  effort  by  it  to  harass  them  by  such  conduct,  we 
are  warranted  in  concludiog  there  has  been  no  attenpt  by  the 
Steel  Corporation  to  monopolize  or  restrain  trade  through 
ruinous  trade  wars  against  its  competitor&  For  of  the  con- 
duct of  the  Steel  Corporation,  the  views  of  its  competitors  is 
the  best  gauge.  Monopoly  and  unreasonable  restraint  of 
trade  are,  after  all,  not  questions  of  law,  but  questions  of 
hard-headed  business  rivalry,  and  wheth^  there  is  monopoly 
of  an  industry,  whether  trade  is  subjected  to  unreasonable 
restraint,  whether  there  is  unfair  competiticm,  are  facts  about 
which  business  competitors  best  know  and  are  best  qualified 
to  q)e&k.  And  it  may  be  accepted  as  a  fact  that  where  no 
competitor  complains,  and  much  more  so  where  thc^  unite 
in  testifying  (Campbell,  volume  5,  p.  1857;  Smith,  volume 
19,  p.  7942;  King,  volume  6,  p.  2121;  Bowron,  volume  26, 
p.  10247;  Pigott,  volume  26,  p.  11075;  Manning,  volume  19, 
p.  7701)  that  the  business  conduct  of  the  Steel  Corporation 
has  been  fair,  we  can  rest  assured  there  has  been  neither 
monopoly  nor  restraint.  Indeed,  the  significant  fact  should 
be  noted  that  no  such  testimony  of  acts  of  oppression  is 
found  in  this  record  as  was  given  by  the  competitors  of  the 
Tobacco  or  Standard  Companies  in  the  suits  against  those 
companies.  We  have  carefully  examined  all  the  evidence 
given  by  competitors  of  the  Steel  Corporation.  We  have 
read  the  testimony  of  customers  who  purchased  both  from 
it  and  from  its  competitors.  Its  length  precludes  its  recital 
here,  but  we  may  say  its  volume,  the  wide  range  of  location 
from  which  sudi  witnesses  came,  and  their  evidently  sub- 
stantial character  in  their  several  communities  make  an  in- 
evitable conclusion  that  the  field  of  business  enterprise  in  the 
steel  burineas  is  as  open  to,  and  is  being  as  fully  filled  by, 
the  competitors  of^the  Steel  Corporation  as  it  is  by  that 
company. 

Taking  as  fair  samples  of  the  views  of  the  competitors,  we 
note,  first)  the  teatimony  of  James  Bowron,  president  of  the 
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Gtilf  States  Steel  Company,  who  says:  ^^  Their  competiticm  is 
strictly  fair."  Herbert  S.  Smith,  vice  president  of  the 
Standard  Steel  Company  of  Alabama  and  formerly  general 
sales  agent  of  the  Lackawanna  Steel  Company  of  Buffalo, 
who  says:  "I  have  always  regarded  the  competition  of  the 
Steel  Company's  subsidiaries  as  the  fairest  competition  that 
we  have."  Of  western  manufacturers,  we  note  that  of  Wil- 
liam Pigou,  president  of  the  Pacific  Coast  Steel  Company, 
who  says : 

"I  have  always  found  the  competition  of  the  United  States  Steel 
Company  and  its  subsidiaries  fair ;  its  existence  has  been  beneficial  to 
the  steel  and  iron  trade  of  the  country." 

We  have  noted  above  the  remarkable  growth  of  the 
Youngstown  Sheet  &  Tube  Company,  which  came  into  ex- 
istence in  1905,  and  in  the  meantime  has  grown  to  be  a  very 
important  competitor  of  the  Steel  Company.  The  testimony 
of  James  A.  Campbell,  its  present  president,  who  was  called 
as  a  witness  by  the  Government  (volume  [79]  5,  p.  1857), 
so  fully  covers  the  subject  of  the  attitude  of  the  corporation 
toward  its  competitors  and  the  purchasing  public  that  we 
quote  it  at  length : 

"A.  My  experience  is  that  It  is  the  best  competition  we  have ;  that 
they  are  open  and  above  board  In  all  of  their  dealings.  Their  prices 
are  either  published,  or  we  get  direct  information  from  them  or 
through  our  customers  as  to  what  their  price  is,  and  we  find  that 
their  price  is  practically  the  same  to  everybody.  With  other  compe- 
tition that  we  have,  with  the  Independents,  for  instance,  the  inde- 
pendents vary  more  In  their  prices,  and  we  never  quite  know  what 
their  price  is.  It  may  be  one  thing  to-day  and  another  to-morrow, 
and  they  do  not  conduct  their  business  in  the  same  way,  because  it 
is  a  smaller  business  and  more  of  an  individual  business;  and  they 
wiU  make  prices  according  to  the  class  of  material  pretty  largely  and 
the  class  of  orders.  So  we  were  not  as  capable  oi  gauging  how  they 
are  conducting  their  business  as  we  are  in  regard  to  the  subsidiary 
companies  of  the  Steel  Oorporation. 

"Q.  Is  your  ccnnpetition  with  these  subsidiary  companiefl  of  the 
United  States  Steel  Oorporation  active  and  energetic  and  vigorous 
competition?— A«  It  is — ^very,  at  times.  We  aelJL  to  jnany  of  the  same 
people  that  they  do,  the  same  class  of  materiaL 

*'  Q.  Have  you  ever  known  of  their  having  made  low  prices  in  a 
limited  section  of  the  country  for  the  sake  of  attempting  to  put  a  com- 
petitor out  of  businessT— A.  I  think  not  I  do  nA  recall  any  time, 
with  any  company. 
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**  Q»  H&v«  tbey,  in  your  experience,  been  goiky  of  any  nnftilr  meth^ 
ods  to  sui^reee  competition  V-A.  I  think  in  the  early  days-m  did 
think  in  the  first  two  or  tliree  years  we  were  in  bnsineas  tliat  thi&te 
were  acmie  things  done,  and  I  think  done  without  the  knowledge  of 
the  higlier  officials^  that  were  unfair ;  but  those  disappeared  promptly, 
and  there  has  been  nothing  of  that. kind,  nothing  but  tlie  fairest  com- 
petition in  every  respect  for  the  )agt  seven  or  eight  years. 

''Q.  When  the  marlciet  lias  t)een  falling,  what  has  been  your  ex- 
perience as  to  the  prices  which  they  have  maintained  as  compared 
with  those  of  the  independ^ats?— A.  In  depressed  times,  when  there  is 
not  nearly  enough  business  to  keep  all  of  the  mills  operating  to  their 
full  capacity,  their  prices  are  usually  higher  than  the  independents. 
In  good  times,  when  the  mills  are  all  working  to  capacity,  their  prices 
are  usually  lower  than  the  independents.  The  independents  will 
accept  bonuses  and  do  things  of  that  kind  that  I  do  not  think  the 
corporation  will  do.  So  that  I  think  the  general  effect  is  for  the 
steadying  of  prices  and  making  than  better  for  the  country  at  large, 
and  of  course,  in  dull  times  it  is  a  greater  protection  to  the  smaller 
manufacturers  to  have  them  keep  their  prices  up,  when  business  is 
slack,  than  it  would  be  if  they  went  out  like  the  Carnegie  Steel  Com- 
pany did  in  the  early  days  and  took  all  the  business  and  shut  the 
other  people  down." 

To  this  may  be  added  the  testimony  of  Charles  M. 
Schwab,  who  knew  the  conduct  of  the  company  as  one  of 
its  original  officers,  and  later  as  one  of  its  competitors,  felt 
the  effects  of  its  policy.  We  quote  from  his  testimony 
(volume  11,  pp.  4154,  4155)  at  length : 

"A.  In  the  beginning  of  the  Steel  Corporation,  during  my  presi- 
dency, the  policy  of  the  corporation  towards  its  competitors  was  not 
one  of  endeavoring  to  hurt,  not  one  of  endeavoring  to  stifle,  or  to 
destroy,  but  the  policy  of  naming  a  price  for  our  products,  not  only 
to  our  customers,  but  openly  through  the  trade  journals,  if  you  wUI, 
because  I  used  to  give  it  to  the  Iron  Age  and  the  Iron  Trade  Review 
each  week,  and  the  sticking  to  these  prices  throughout  the  trade; 
there  probably  were  exceptions  of  a  minor  character  to  very  large 
consumers,  but  as  a  rule,  during  my  presidency  of  the  corporation,  the 
prices  of  its  products  were  fi±ed  and  published,  and  they  were  what 
were  charged  the  customers.    Is  that  clear? 

"  Q.  You  say  you  gave  these  prices  to  the  pubUc,  as  a  rule,  once  a 
week?— A.  I  did. 

[80]  ''Q.  To  the  trade  journals?— A.  To  the  Iron  Trade  Review 
and  the  Iron  Age. 

"Q.  Are  they  the  principal  trade  journals  in  the  steel  industry? — 
A  Tbey  are  the  prindpa)  trade  journals. 

**Q.  Wliat  hM  bean  .the  poactleeof  the  corporation  in  those  respects 
or  along  those  lines  since  you  1^  the  presidency,  as  you  have  observed 
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it,  from  the  point  of  view  of  a  competitor  T-^-A.  So  fto  as  I  know, 
from  tiie  point  of  view  of  a  con4>etitor,  they  have  ad(^)ted  since  tliat 
time  practically  the  same  policy. 

"  Q.  Have  yon  ever  known  of  the  Steel  Corporation  to  have  a  pnb- 
lished  price  and  a  secret  price  differing  from  the  puhlic  one^— A.  So 
far  as  I  am  concerned  personally,  I  do  not  know  of  any. 

"  Q.  Have  yon  ever  known  or  heard  of  a  case  where  the  corpora- 
tion has  sold  at  a  less  price  in  a  particular  market  to  drive  ont  a 
competitor? — ^A.  Never. 

"  Q.  Or  has  sought  to  obtain  a  cnstcnner  of  a  competitor  by  secret 
rebates  or  departures  from  these  open  published  prices?— A.  I  have 
never  heard  of  such  a  thing. 

"  Q.  Either  while  you  were  president  or  since  you  have  been  a  com- 
petitor?— ^A:  Never." 

We  next  turn  to  that  most  injurious  feature  of  mo- 
nopoly's wrong  to  the  public,  to  wit,  increase  in  the  price 
of  its  product  or  a  deterioration  in  quality.  Turning,  first, 
to  the  basic  question  of  quality,  no  dispute  arises  under  the 
proofs.  They  are  simply  uniform  that  both  with  independ- 
ents and  the  Steel  Corporation,  there  has  been  a  steady 
bettering  of  quality  in  steel  products.  This  factor  of  im- 
proving its  product  has  been  recognized  by  the  Steel  Cor- 
poration, and  a  study  of  the  testimony  of  its  buyers  satisfies 
us  that  this  progressive  growth  in  quality  by  the  Steel  Cor- 
poration has  been  the  principal  means  by  which  it  has  ac- 
quired and  held  its  business. 

Turning  next  to  the  increase  in  price,  we  are  met  by  two 
aspects  of  the  case.  Two  learned  experts  have  been  called, 
one  by  the  Government  and  one  by  the  Steel  Corporation, 
who  draw  different  conclusions  as  to  whether  there  was  an 
increase  or  decrease  in  the  price  of  iron  and  steel  products. 
The  deductions  of  both  are  supported  by  weighty  conten- 
tions and  numerous  enlightening  charts.  The  able  reason- 
ing of  both  has  had  the  thoughtful  consideration  the  stand- 
ing of  the  two  men  challenges.  We  may  note  that  the  differ- 
ent ranges  of  time  they  have  taken  as  the  basLs  of  their 
reasoning  really  makes  them  reason  about  two  cKfferent 
things,  but  apart  from  that,  we  think,  whatever  may  have 
been  the  range  of  iron  and  steel  prices  during  the  periods  of 
consideration  selected  by  each,  the  proof  is  (volume  28,  p* 
13000)  that  in  these  days  of  quick  oonununieation  tdie  gsa- 
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eral  price  of  steel  and  iron  products  cannot  be  localized,  but 
is  interdependent,  in  this  country,  and,  indeed  (volume  28, 
p.  12013),  internationally  so.  That  proof  is  that  when  there 
is  an  oversapi^,  even  in  the  European  steel  and  iron  mar- 
ket, that  market  tends  to  unload  on  the  American  steel 
mai^et ;  and,  on  the  other  hand,  when  there  is  an  oversupply 
here,  this  country  seeks  to  dump  on  their  markets  at  any 
price.  Without  citing  the  {Hroof  in  that  regard,  we  may 
refer  to  C<HTigan,  volume  26,  pp.  11096,  11102;  MoUer, 
▼olume  19,  p.  7666;  Topping,  volume  28,  p.  12018;  Kahn, 
▼c^ume  23,  p.  9488.  It  will  also  be  observed  that  so  sentitive 
and  interrelated  is  the  price  of  steel  and  iron  that  a  drop 
in  price  of  any  particular  branch  of  steel  leads  to  a  drop  in 
all  other  branches.  King,  volume  6,  [81 J  p.  2114;  Schwab, 
volume  11,  p.  4387;  Kennedy,  volume  5,  p.  1873;  Topping, 
volume  2,  p.  68&. 

No  evidence  is  produced  showing  that  there  has  been  at 
any  time  an  arbitrary  or  unreasonable  increase  in  price  of 
any  of  the  numerous  products  of  the  Steel  Corporation. 
On  the  contrary,  the  proofs  (Government  Exhibit,  vol.  14, 
pp.  2912-2922)  show  decreases  in  important  steel  products, 
anM)ng  which  we  may  refer  to  wire  nails,  which  from  sell- 
ing in  1901  at  $51,  when  the  Steel  Corporation  was  formed, 
were  in  1911,  when  this  petition  was  filed,  selling  at  $36. 
During  the  same  time,  steel  bars  receded  in  price  from  $33 
to  $25.  Steel  beams  dropped  from  $36  to  $27;  billets  from 
$27  to  $24;  and  a  statemait  taken  from  the  Steel  Corpora- 
tion's accounts  (Defendant's  Exhibit,  volume  2,  p.  203) 
shows  there  was  b^ween  1904 — a  date  when  the  Steel  Cor- 
poration may  be  said  to  have  been  fairly  systematized  and 
under  way — and  1912  a  decrease  in  fabricated  prices  re- 
ceived by  the  company  of  19  per  cent,  and  of  all  other 
products  of  11  per  cent.  Summing  up  the  business  result, 
the  president  of  the  corporation  (volume  10,  p.  3854)  testi- 
fied the  Steel  Corporation  was  in  1912  getting  about  $8  a 
ton  less  fc^  materials  in  the  domestic  market  than  they 
were  receiving  in  1904.  Moreover,  it  should  not  be  over- 
looked that  during  these  years  there  were  substantial  factors 
of  increased  expense  in  the  cost  of  manufacture;     The 
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freight  on  coke  (volume  10,  p.  3781),  of  which  the  corpora- 
tion uses  some  forty  thousand  tons  a  day,  has  increased  12 
per  cent  since  1901;  the  freight  on  limestone,  which  consti- 
tutes one-third  of  a  furnace's  burden,  has  increased  10  per 
cent  since  1901;  and  iron  and  steel  wages  (volume  10,  p. 
3895)  have  increased  28^  per  cent. 

Standing  aside  for  later  discussion  the  matter  of  the  Ghirj 
dinners  and  the  meetings  following  them,  through  which  it 
is  alleged  the  Steel  Corporation  in  cooperation  with  its  com- 
petitors unduly  restrained  and  obstructed  the  normal  course 
of  the  steel  t|;ade,  and  confining  ourselves  to  the  fixation  or 
control  of  prices  by  the  Steel  Corporation  itself,  or  its  sub- 
sidiaries, we  may  say  we  have  found  in  this  record  no  proof 
by  any  witness  showing  any  instance  in  which  the  Steel 
Corporation  or  its  subsidiary  companies  has  set  either  an 
arbitrary,  exorbitant,  unfair,  or  controlling  price  on  any  one 
of  its  numerous  products.  It  is  a  mere  truism  to  say  that 
the  fixing  and  maintaining  by  a  manufacturer  of  a  fair  price 
above  cost  is  not  only  a  right  but  a  commercial  necessity, 
and  any  other  course,  must  end  in  his  bankruptcy.  When 
such  fair  prices  are  departed  from  and  they  are  unreasonably 
raised  and  exacted  from  the  purchasing  public,  the  public 
is  prejudiced  thereby.  On  the  other  hand,  when  that  price 
is  so  unreasonably  lowered  as  to  drive  others  out  of  business, 
with  a  view  of  stifling  competition,  not  only  is  that  wronged 
competitor  individually  injured,  but  the  public  is  prejudiced 
by  the  stifling  of  competition.  Between  these  two  price 
extremes,  there  must,  in  the  nature  of  things,  be  a  consider- 
able zone  of  reasonable  price  variation,  and  what  is  a  fair 
price  is  a  question  which  can  only  be  determined  by  a  careful 
ascertainment  from  cost  sheets  and  other  data  of  such  fair 
price.  In  the  present  case  neither  side  has  furnished  this 
court  with  proof  from  which  we  could  intelligently  determine 
whether  the  prices  charged  by  the  Steel  Corporation  for  any 
[82]  of  the  numerous  articles  here  involved,  beginning,  for 
example,  with  pig  iron  and  ending  with  rails,  was  unfair, 
exorbitant,  or  unreasonable.  In  the  absence  of  such  testi- 
mony, it  is  manifest  that  for  this  court  to  assume  that  the 
prices  at  which  any  of  these  articles  were  sold  by  the  Steel 
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COTpontion  and  its  competitors  were  unfair  would  be  to 
bftse  such  conclusioii  on  surmise  instead  of  proof.  But  tbere 
is  not  4>nly  this  absence  of  testimony  in  regard  to  the  prices 
received  being  unfair  and  exorbitant,  but  there  is,  on  the 
other  hand,  affirmative  testimony,  which  we  can  not  disre- 
gard, and  which,  as  it  seems  to  us,  constrains  us  to  conclude 
that  the  prices  of  the  product  sold  by  the  Steel  Corporation 
h&ve  been  the  result  of  the  joint  action  of  the  law  of  supply 
and  demand  and  of  that  vigorous  rivalry  which  has  at  all 
times  existed  between  tiie  Steel  Corporation  and  its  competi- 
tors. In  that  respect  we  have  tiie  testimony  of  the  Steel  Cor- 
poration's great  competitors,  of  large  and  small  manufac- 
turers, over  the  whole  country  who  purchased  basic  steel 
products  and  put  them  throu^  other  stages  in  their  mills 
and  Victories;  of  jobbers  and  warehousemen  who  buy  and 
hold  for  sale  large  stocks  of  steel  products.  The  testimony 
of  these  men — and  there  is  no  testimony  to  the  contrary — is 
that  the  iron  and  steel  trade  in  the  various  products  of  the 
Steel  Corporation  is  and  has  been  open,  competitive,  and 
uncontrolled,  and  that  all  engaged  therein  have  free  will 
control  in  selling  at  their  own  prices.  This  important  fact 
we  shall  not  leave  to  here  stand  as  a  statement  of  a  conclu- 
sion reached  by  us  from  a  study  of  the  testimony  in  volumes 
18  to  28  inclusive;  but,  at  the  risk  of  unduly  prolonging  this 
opinion,  we  shall  here  spread  of  record  the  testimony  of  a 
few  witnesses  on  that  subject  so  that  he  who  runs  may  read. 
In  taking  up  that  question,  we  have,  in  the  first  place,  the 
proof  that  so  far  as  the  prices  charged  by  the  Steel  Company 
are  concerned  its  practice  has  uniformly  been  to  give  the 
utmost  publicity  to  such  prices.  In  that  regard,  Charles  M. 
Schwab,  a  former  president,  testified  (volume  11,  p.  4154), 
as  already  noted  above : 

**  In  tbe  beginning  of  the  Steel  Corporation,  during  my  presidency, 
the  poUcy  of  the  corporation  (was)  *  *  *  of  naming  a  price  for 
our  product  not  only  to  oar  customers,  but  openly  through  the  trade 
Journals,  If  you  will,  because  I  used  to  give  It  to  the  Iron  Age  and  the 
Iron  Trade  Review  each  week,  and  the  sticking  to  these  prices  through- 
out the  trade;  there  probably  were  exceptions  of  a  minor  character 
to  very  large  consumers,  but  as  a  rule,  during  my  presidency  of  the 
corporation,  the  prices  of  its  product  were  fixed  and  published  and 
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they  Trere  charged  to  customers.  ♦  *  ♦  So  far  as  I  know,  from 
the  point  of  view  of  a  competitor  (the  witness  is  now  president  of  the 
Betlilehem  Steel  Company)  they  have  adopted  since  that  time  prac- 
tically the  same  policy." 

That  these  published  prices  are  met  in  vigorous  competi- 
tion the  proofs  show.  President  Campbell  of  the  Youngs- 
town  Company,  speaking  of  his  company,  says  in  substance, 
that  their  (volume  5,  p.  1857)  competition  with  the  subsi- 
diary companies  of  the  United  States  Steel  Corporation  is 
active,  and  energetic  and  vigorous,  very  at  times.  We  sell 
to  many  of  the  same  people  that  they  do — ^the  same  class  of 
material. 

The  sales  manager  of  that  company  (volume  19,  p.  7701) 
testified  that  the  subsidiaries  of  the  United  States  Steel  Cor- 
poration have  been  [83]  our  competitors  in  these  various 
lines  of  production  and  sales  in  every  line  we  manufacture 
and  throughout  the  country.  The  competition  has  been  very 
severe. 

The  president  of  the  Colorado  Company  (volume  26,  p. 
10940)  says  that,  in  the  bar-mill  products,  they  meet  Jones  & 
Laughlin,  the  plants  of  the  Steel  Corporation  that  make 
these  products,  the  Cambria  Steel  Company  in  some  of  them. 
The  competition  has  been  vigorous  and  independent  and  un- 
restricted, so  far  as  it  aflPected  them.  He  thinks  the  compe- 
tition has  increased  in  extent.  There  are  two  or  three  new 
elements  in  the  field  and  that  has  made  all  the  old  ones  a 
little  more  active,  including  themselves. 

The  testimony  of  the  sales  manager  of  the  La  Belle  Iron 
Works,  of  Wheeling,  W.  Va.,  may  be  taken  as  typical  of  the 
existence  of  an  open  steel  market  in  competition  with  the 
Steel  Corporation.  That  company  hatl,  during  the  ten 
years  following  the  organization  of  the  Steel  Corporation, 
increased  its  finished  product  of  billets,  sheet  bars,  nails, 
tubes,  plates,  skelp,  and  sheets  largely  over  400  per  cent,  and 
its  market  covered  the  entire  country,  Mexico,  and  Canada. 
Its  sales  manager  (volume  19,  p.  7876)  said  that  their  com- 
petitors are  all  the  leading  steel  companies,  pretty  near,  take 
the  Lackawanna,  Cambria,  Republic,  the  Youngstown  Sheet 
and  Tube,  the  Wheeling  Steel  &  Iron,  and  the  various  con- 
stituents of  the  Steel  Corporation.    The  prices  which  they 
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obtain  fen*  t^eir  steel  products  are  not  fixed  in  agreement 
with  their  competitors.  That  is  true  of  each  and  every  year 
of  the  ten  years  that  he  had  been  general  manager  of  sales. 
It  is  true  of  each  and  every  article  they  have  produced  and 
8old  in  the  market  Th^e  has  been  no  time  during  the  ten 
years  when  the  price  of  any  article  they  have  produced  and 
sold  has  been  fixed  by  agreement  with  any  competitor.  He 
is  able  to  say  that  because  the  chances  are  that  if  it  had  been 
done  in  his  company  he  would  have  known  it.  That  is  his 
business.  The  prices  have  sometimes  been  fixed  in  a  general 
way  in  consultation  with  their  president.  No  price  has  ever 
been  suggested  hy  the  president  or  anybody  else  in  any  of 
these  conferences^  as  a  price  agreed  upon  by  any  competitor. 
The  considerations  that  ccmtroUed  him  in  these  conferences, 
oat  when  he  acted  independently  of  them  in  fixing  prices, 
were  competitive  conditions  and  cost  of  manufacture.  The 
state  of  their  order  book  affects  the  question  of  prices.  When 
the  order  book  is  lean  they  probably  make  lower  prices. 
When  full  of  orders  the  chances  are  they  will  advance  prices. 
That  is  always  the  case.  It  is  observable  that  competition 
is  keener  and  competitors  more  active  when  times  are  dull 
and  order  bodes  are  lean.  Prices  usually  rule  higher  when 
business  is  active,  and  when  business  is  dull  they  rule  lower. 
The  prices  obtained  by  them  have  fluctuated.  He  would  say 
the  prices  obtained  by  their  competitors  have  fluctuated. 
The  trade  or  competition  in  these  various  articles  manufac- 
tured has  bcwi  nearly  always  active  during  the  period  he 
has  had  charge  of  the  sales.  The  competition  has  been  what 
you  would  term  keen.  They  met  three  or  four  or  more  com- 
petitors in  every  article  they  manufacture.  The  competitors 
are  numerous.  They  have  grown  in  numbers  and  output. 
The  testimony  of  the  chairman  of  the  Republic  Iron  & 
Steel  (volume  [84]  26,  p.  12019)  shows  how  that  large  com- 
pany arrives  at  its  prices ;  they  do  not  have  uniform  prices. 
They  sell  to  some  customers  at  one  price  and  to  other  cus- 
tomers at  another,  varying  with  tiie  size  of  the  order,  the 
quality  and  the  character  of  the  service  they  are  expected  to 
render  naturally.  They  have  traveling  men  and  their  own 
brandi  sales  offioea    As  a  general  rule,  they  send  out  to  them 
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prices  at  various  times  at  which  they  are  to  sell  their  varioas 
products.  They  give  minimum  prices  below  which  they 
shall  not  go,  and  allow  them  to  use  their  intelligence  In  get- 
ting all  above  they  can.  That  minimum  would  naturally  be 
the  same  for  all  of  them.  Generally  speaking,  it  would  be 
the  same  based  on  cost.  They  give  them  the  same  latitude; 
in  other  words,  the  same  general  base,  which  represents  a 
minimum  below  which  they  must  not  go,  as  it  might  involve 
a  loss. 

The  general  sales  agent  of  the  Lackawanna  from  1905  to 
1910  testifies  (voliune  19,  p.  7905)  as  to  the  competitive 
prices  of  that  company  other  than  rails,  to  which  special  sub- 
ject we  refer  later.  He  says :  That  he  had  entire  charge  of 
the  sale  of  the  output  of  that  company,  making  prices. 
Their  market  covered  practically  the  entire  United  States. 
Their  product  was  always  sold  in  competition  with  the  prod- 
uct of  other  manufacturers  of  steel.  The  competition  was 
always  keen,  and  a  great  many  times  aggressive.  The  lead- 
ing competitors  were  the  mills  of  the  Steel  (Corporation,  the 
Carnegie  Steel  Company,  the  Jones  &  Laughlin  Steel  Com- 
pany, the  Inland  Steel  Company,  the  Cambria  Steel  Com- 
pany, the  Pennsylvania  Steel  Company,  the  Eastern  Steel 
Company,  the  Carbon  Steel  Company,  the  Maryland  Steel 
Company ;  there  were  some  others  that  he  does  not  remem- 
ber for  the  moment.  In  general,  and  in  almost  every  case, 
he  had  the  filing  of  the  prices.  The  prices  were  not  fixed  in 
agreement  with  competitors,  always  independently.  That 
holds  for  the  whole  period  of  five  years  that  he  managed  the 
sales.  There  was  no  time  during  that  period  when  the  prices 
he  either  quoted  or  fixed  were  quoted  or  fixed  in  agreement 
with  any  of  their  competitors  as  to  any  article  that  they  sold. 
The  prices  were  both  uniform  and  variant.  They  might 
have  been  uniform  on  steel  rails  in  some  cases,  and  they 
might  have  been  uniform  on  steel  plates  and  shapes  in  some 
cases,  but  not  necessarily  so.  They  were  following  (refer- 
ring to  the  uniformity  on  plates)  at  that  time  what  they 
called  the  market  price,  and  as  a  rule  they  tried  to  obtain 
the  so-called  market  price.  It  was  a  matter  of  pride  with  a 
steel  manufacturer  to  sell  his  goods  at  as  hig^  a  price  as 
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that  of  any  other  manufacturer;  and  if  the  leading  makers 
were  getting  $1.60,  they  felt  it  was  up  to  them  to  get  the 
same  price;  hence  the  uniformity  of  price.  They  were  not 
always  able  to  get  the  price  they  tried  to  get.  They  found 
some  means  of  shading  it.  The  extent  of  their  order  book 
or  list  was  a  great  factor  in  making  prices,  the  terms  of  pay- 
ment, and  delivery.  If  the  mill  was  short  of  orders  in  any 
one  line,  special  efforts  were  made  to  get  business  in  that 
particular  line,  and  in  such  cases  the  seller  is  inclined  to  be 
rather  more  moderate  in  his  demands  as  to  price,  terms  of 
payment,  and  all  that.  The  prices  varied  considerably  both 
ways  during  the  period  mentioned.  That  is  true  of  every- 
thing except  rails.  When  he  went  with  the  Lackawanna 
Steel  Com[85]pany  he  found  that  the  price  of  standard 
Bessemer  steel  rails  was  $28  a  ton  at  the  mill.  It  had  been 
fixed  for  some  time.  He  did  not  know  how  long  a  time. 
That  price  he  adopted  and  never  varied  from  it.  It  was 
tacitly  understood  that  that  was  the  price  of  their  steel  rails 
as  fixed  by  the  Lackawanna  Company.  He  testified  that  no 
statement  (referring  to  conferences  with  the  president  on 
the  prices  of  other  products)  was  ever  made  in  any  of  these 
conferences  by  the  president  of  a  price  agreed  on  with  com- 
petitors which  would  be  adopted  or  maintained  by  the  Lack- 
awanna. He  did  not  recall  any  instance  in  which  he  was 
ever  interfered  with  by  an  office  of  the  Lackawanna  during 
the  time  he  was  there  in  quoting  such  price  as  seemed  best 
in  his  judgment  to  be  warranted  by  business  conditions.  He 
does  not  recall  any  price  ever  named  by  him  based  on  any 
other  consideration  than  competitive  business  conditions. 

As  to  the  Jones  &  Laughlin  competition,  the  testimony  of 
the  man  in  charge  of  the  sales  (volume  20,  p.  8029)  is  that 
Jones  &  Laughlin  make  steel  billets,  slabs,  and  blooms,  and 
convert  these  into  finidied  products,  principally  structural 
material,  plates,  bars,  shafting,  chains,  spikes,  wire,  wire  nails, 
tin  plate,  and  black  sheets  in  tin  mill  sizes.  These  different 
products  that  they  have  are  sold  in  competition  with  other 
makers  of  similar  products.  The  competition  is  unlimited* 
He  means  unlimited  by  agreements  as  to  prices.  That  is 
true  of  everything  he  has  mentioned.  He  says  that  this  has 
been  so  to  his  knowledge  for  about  nine  years.   The  competi- 
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tion  has  been  keen.    It  extends  to  competition  in  the  matter 
of  Prices. 

Turning  from  fellow  competitive  makers  of  the  same  gen- 
eral products  as  the  Steel  Corporation,  we  naturally  turn  to 
the  testimony  of  mill-owners  who  use  as  their  basic  supplies 
the  products  made  by  these  large  companies  and  inquire 
whether,  as  buyers,  they  have  found  any  price  fixation  by 
these  basic  manufacturers.  As  a  type  of  that  character,  we 
note  the  testimony  of  the  president  of  such  a  company 
(volume  20,  p.  8050),  who,  in  substance,  says: 

I  should  say  we  were  using  about  25,000  to  80,000  tons  a  year  In 
1901.  It  has  been  growing  each  year.  I  think  last  year  we  purchased 
something  in  the  neighborhood  of  100,000  tons.  I  know  of  no  other 
single  customer  for  bar  mill  products  In  the  United  States  that  buys  as 
much  as  100,000  tons.  We  buy  from  the  Carnegie  Steel,  the  Cambria 
Steel,  the  Republic  Iron  &  Steel,  the  Youngstown  Sheet  &  Tube,  and 
others.  We  have  always  found  competition  for  our  purchases  of 
bars.  Very  keen  most  generally.  Of  course,  there  are  times  in  nor- 
mal business  when  it  is  not  so  keen,  times  when  the  consumers  of  bars 
are  competing  to  get  them.  We  can  generally  purchase  at  a  less  price 
than  the  quotation.  That  is,  the  quotations  published  in  the  Iron 
Age  or  the  Iron  Trade  Review.  I  have  never  observed  any  indication 
of  a  combination  or  agreement  among  bar  makers  to  /te  prices.  We 
have  always  been  able  to  buy  on  fair  competition.  I  think  we  have 
always  been  able  to  get  the  benefit  of  fair  competition. 

The  general  manager  of  the  next  largest  company  of  this 
character  in  the  country  (volume  20,  p.  7999),  speaking  of 
the  purchases  of  his  company,  in  substance,  says : 

The  competition  is  mainly  between  the  Carnegie  and  the  Republic. 
Price  is  one  kind  of  that  competition;  the  abUity  to  handle  our  par- 
ticular class  of  business  and  sufficient  capacity  on  account  of  our 
enormous  consumption  of  bars.  We  generally  contract  for  our  ton- 
nage, and  we  take  bids  on  that  con-  [86]  tract.  There  is  competition 
in  the  matter  of  price ;  in  the  matter  of  delivery ;  and,  to  some  extent. 
In  quality.  So  far  as  we  know  or  can  find,  there  Is  no  evidence  of 
price  fixing  between  the  companies.  We  believe  there  is  genuine  com- 
petition for  our  business. 

The  president  of  a  large  boiler  works  and  a  purchaser  of 
both  plates  and  tubes  (volume  20,  p.  8016),  in  substance 
says: 

We  receive  quotations  on  plates  from  Lukens  Iron  &  Steel  Com- 
pany, Worth  Bros.,  Carnegie  Steel  Company,  Cambria,  Carbon,  and, 
occflsionaUy,  Alleghemy  Ste^    They  vary.  -  There  ia  a  difference  In 
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the  quotations  from  the  different  concerns.  There  is  a  range  from 
one  to  three  dollars  a  ton.  We  have  never  obs^ved  any  evidence  at 
a  combination  to  fix  prices  among  the  different  concerns  that  make 
quotations  to  us.  We  feel  we  get  the  benefit  of  a  genuine  and  unre- 
stricted competition  for  our  purchases. 

The  president  of  a  large  bolt  and  nut  industry,  the  basis 
of  which  is  rod  and  bar  steel  (volume  20,  p.  8042),  says: 

We  have  been  buying  from  the  Oamegle  3teel  Company,  Jones  & 
TiSUghltn,  and  the  Bepublic  Steel  &  Iron  Company.  Before  buying 
bars  and  rods  it  is  our  custom  to  ask  quotations  from  different  mak- 
ers. We  buy  two  or  tlu*ee  times  in  a  year.  The  quotations  on  rods 
vary  somewhat  in  price,  about  SO  cents  a  ton.  They  have  been  vary- 
ing in  tiiat  way  to  my  knowledge  since  1904.  I  never  saw  any  evi- 
dence since  1904  of  any  combination  to  fix  prices  on  our  purchases. 
We  have  always  got  the  benefit  of  competition  on  both  of  them. 

The  manager,  since  1901,  of  the  largest  single  gas  com- 
pany in  the  country  (Tolume  20,  p.  8086) ,  says,  in  substance : 

I  am  famUiar  with  the  purchases  of  iron  and  steel  pipe  made  by 
that  company  since  1901.  I  decide  which  bidder  shall  be  awarded  the 
contract  During  that  period  we  have  got  quotations  from  18  differ- 
ent companies — there  are  11  at  the  present  time  we  get  them  from. 
We  let  our  contracts  and  award  our  orders  on  the  competitive  basis 
aU  the  time.  The  quotations  vary,  and  have  done  so  ever  since  I 
hare  bemi  connected  with  the  company. 

The  president  of  a  considerable  tank  manufacturing  com- 
pany (volume  20,  p.  8127)  testifies  as  to  competition  for  his 
purchases,  saying  in  substance: 

We  buy  from  the  Carnegie  Steel  Company,  Cambria  Ste^  Company, 
Jones  &  Laughlin,  and  have  bought  some  from  the  Ejastern  Ste^ 
Company  ;'also  from  La  Belle  Iron  Works.  We  find  prices  are  nearly 
uniform  from  aU  companies  In  busy  seasons,  when  the  mills  are  busy. 
When  the  mills  are  not  busy  we  get  Uttle  concessions  from  most  any 
Qf  them,  not  to  exceed  $1.00  a  ton,  or  something  of  that  kind.  I 
would  consider  it  keen  competition.  I  think  we  have  had  the  benefit 
of  the  genuine,  aggressive  competition  for  our  business.  We  have 
had  a  range  of  prices — take  three  years  past,  or  for  ten  years — rang- 
ing from  $1.10  to  $1.50,  and  that,  I  think,  is  competition. 

The  same  open  competitive  seeking  after  business  of  a 
steel-spring  company  that  buys  for  its  basic  supplies  large 
quantities  of  steel  bars  and  billets  is  shown.  Referring  to 
Uie  period  from  1902  to  1918,  its  purchasing  agent,  in  sub- 
stance, says: 
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We  buy  bars  from  the  Carnegie  Steel  Company,  the  Inland  Steel 
Company,  the  Cambria,  and  the  Pennsylvania.  The  quotations  vary. 
There  has  been  competition  ever  since  I  have  been  connected  with  my 
business.  We  buy  billets  from  most  anyone  that  sells — ^New  York 
State  Steel,  Carnegie  Steel,  La  Belle  Iron  Works,  Portsmouth  Steel, 
Inland  Steel,  the  Bethlehem,  the  Pittsburgh  Steel  Company,  and 
the  Republic.  The  quotations  we  have  received  on  billets  vary  very 
materially.  That  has  been  so  ever  since  I  was  connected  with  it  So 
far  as  I  have  been  able  to  tell,  there  has  been  competition  [87]  in 
the  billet  business  both  as  to  price  and  on  our  part  as  to  delivery.  I 
certainly  do  think  we  have  had  the  benefit  of  competition. 

The  president  of  a  large  coal-mining  company,  which  uses 
light  rails,  testifies  (volume  20,  p.  8172)  in  substance: 

As  a  rule,  we  buy  on  a  competitive  basis.  In  Pennsylvania  we  get 
quotations  from  the  Carnegie  Company,  Jones  &  Laughlin,  Cambria 
Steel,  Pennsylvania  Steel,  and  Bethlehem.  I  should  say  that  under 
normal  conditions  there  is  a  range  in  the  quotations  all  the  way  up 
to  a  dollar  a  ton.  That  is  when  business  is  normal.  There  are  times 
when  we  cannot  get  quotations  from  many  of  those  raU  companies. 
That  would  be  times  of  great  prosperity  in  the  steel  business.  The 
conditions  have  been  such  as  I  have  described  since  1901.  So  far  as 
I  know,  we  get  the  benefit  of  real  and  genuine  competition  in  our 
purchases  of  light  raUs. 

The  president  of  a  very  large  jobbing  company  in  semi- 
finished steel  products  testified  in  substance  (volume  20,  p. 
8176)  as  follows  to  its  purchases  being  competitive : 

I  have  been  famUiar  with  the  business  since  1809.  We  deal  in 
billets  and  slabs,  steel  bars,  Bessemer  iron,  basic  iron  principally; 
malleable  iron  sometimes,  some  little  foundry  and  coke.  In  the  last 
ten  years  we  have  bought  semi-finished  steel  from  the  Ashland  Steel 
Company,  the  Portsmouth  Steel,  the  Republic  Iron  &  Steel 'Company, 
the  Carnegie  Steel  Company,  the  Youngstown  Sheet  &  Tube  Company, 
the  Alle^eny  Steel,  the  West  Penn  Steel  Company,  the  Cambria,  La 
BeUe,  Jones  &  LaughUn,  Lackawanna,  and  Pittsburgh  Steel  Com- 
pany. We  buy  on  a  competitive  basis.  It  is  competitive  in  a  way. 
We  know  what  the  market  is.  We  are  not  tied  up  to  anybody.  We 
buy  outright  and  buy  wherever  we  can  buy  the  cheapest  There  is  a 
variation  between  the  price  as  quoted  at  any  particular  time  by  the 
different  manufacturers.  It  has  always  been  so.  There  is  ccunpeti- 
tion  in  these  products.    It  has  always  been  so,  as  far  as  I  know. 

The  manager  since  1907  of  a  factory  using  various  steel 
products,  hoops,  bands,  angles,  channels,  sheets,  wire  goods, 
etc,  which  they  bought  from  numerous  companies,  induding 
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the  Carnegie  Steel  CJompany^  shows  that  the  oomprtition 
and  price  ranges  have  been  greater  in  steel  than  in  other 
metal  products.    In  substance  he  says  (volume  20,  p.  8180) : 

Tbe  bids  have  not  been  nnilonn.  On  the  contrary,  tbey  bave  varied. 
Since  we  conunenoed  buying,  in  1907,  tbere  was  nothing  in  the  bids 
or  offers  or  the  transactions  between  ns  and  the  seUers  that  indicated 
any  combination  or  arrangement  between  the  various  lurodnc^s  or 
actors  of  the  different  class  of  steel  prodocts  I  have  testified  as  to 
bring  abont  a  uniformity  of  price.  Tbe  variations  in  the  prices  of 
steel,  as  a  rule,  won  greater  than  the  variations  in  the  prices  quoted 
for  us  in  copper,  ingot  a^M;>er,  scrap  ev^iper,  pig  iron,  scrap  iron,  tin, 
pig  lead,  and  antimony. 

The  president  of  one  of  the  large  hardware  jobbing  con- 
cerns in  the  country,  buying  large  quantities  of  sheets  and 
plates  from  several  companies,  including  the  Steel  Corpora- 
tion's subsidiaries,  in  substance  says  (volume  20,  p.  8229) : 

During  the  last  ten  years  there  seems  to  be  a  great  deal  of  compe- 
tition in  sheets.  There  has  not  been  so  much  in  the  sale  of  tin  plate, 
of  course,  as  in  sheets,  because  there  are  not  so  many  in  the  business. 
WiUi  regard  to  sheets,  the  competition  has  manifested  itself  by  a 
sharp  solicitation  ct  our  business,  and  we  could  always  get  very  low 
prices  from  what  we  might  term  the  independenta  The  quotations  oo 
sheets  during  the  last  ten  years  have  been  variant  Anywhere  from 
H  to  $8  a  ton.  The  quotations  on  tin  plate  have  varied.  The 
quotaticms  oo  tubular  goods  are  about  the  same  as  sheets,  only 
(88]  not  so  much  so.  The  competition  in  the  sale  of  tubular  goods 
has  been  keen  among  the  different  manufacturers. 

Without  quoting  hun  at  length,  we  may  say  the  purchasing 
agttt  of  one  of  tibe  great  eastern  railway  systems  (volume 
21,  p.  8568)  shows  tiiat  all  the  varied  steel  requiremeiits  of 
tiie  road  from  a  great  terminal  building  to  the  spikes  (with 
the  excepdon  of  rail  purchases,  which  were  made  by  the 
preeidSAt)  were  wholly  in  his  control,  and  tiiat  there  were 
ooastaiit  variations  in  prioe  and  active  competition  for  the 
railroad^  porehaees  in  all  linea 

The  purdMsiHg  agent  for  a  western  system  (volume  22, 
p.  90T1)  shows  the  same  course  of  virile  competiticm  for  its 
purchases. 

A  large  jobber  in  tin  plate,  building  GdMets,  and  other 
BMlalB  (volmne  23,  p.  8943)  shows  that  the  jobbing  trade  is 
done  on  narrow  margins  and  that  active  competition  is  vitaL 

96825*— 17— VOL  ( 
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His  purchases  during  the  last  ten  years  were  from  different 
concerns,  including  the  American  Sheet  &  Tin  Plate  Com- 
pany.   He  says  in  substance : 

There  was,  so  far  as  I  have  seen,  during  the  last  ten  years,  compe- 
tition. There  has  been  competition  in  these  products  which  I  have 
purchased  between  manufacturers.  It  has  been  of  a  very  active  char- 
acter. They  changed  their  price  quotations  very  frequently.  It  has 
been  so  during  the  whole  period  of  ten  years  I  spoke  of.  Sometimes 
a  given  concern  would  be  higher  and  sometimes  a  given  concern  would 
be  lower.  Our  purchases  have  been  based  on  the  lower  quotations. 
The  competition  in  our  jobbing  trade  has  been  very  keen.  The  margin 
has  been  very  small.  That  necessitates  our  buying  as  close  as  pos- 
sible. At  the  lowest  quotation  absolutely.  We  have  done  that.  That 
explains  our  buying  sometimes  from  one  and  sometimes  from  the 
other.    That  has  been  the  case  during  the  whole  ten  years. 

Another  jobber  testifies  (volume  21,  p.  8979)  as  Jto  com- 
petitive conditions  in  wire  during  the  last  ten  years.  His 
purchases  included  the  American  Steel  &  Wire  and  competing 
companies.    He  says  in  substance : 

There  have  been  instances  where  the  quotations  we  get  from  these 
concerns  have  agreed,  but  very  rarely.  As  a  rule,  they  vary.  What 
would  be  termed  appreciably ;  oftentimes  to  the  extent  of  50  cents  to 
$3  a  ton.  I  never  recall  a  time  when  two  quotations  continued  for 
any  length  of  time  to  be  the  same.  I  am  speaking  now  of  the  whole 
period  of  ten  years.  I  never  observed  anything  to  indicate  a  combina- 
tion between  these  manufacturers  on  prices.  There  was  always  com- 
petition. They  had  inducements  of  some  kind  to  offer  in  the  way  of 
price  or  delivery. 

We  have  carefully  and  patiently  studied  the  voluminous 
testimony  varying  on  the  general  course  of  all  branches  of 
the  steel  trade  covering  the  whole  time  the  SteerCorporation 
has  been  engaged  in  such  trade.  The  testimony,  as  noted 
above,  runs  from  volume  18  to  volume  28,  inclusive.  It  covers 
proofs  by  its  manufacturing  competitors  in  all  branches,  and 
also  the  different  classes  of  customers  whose  trade  it  and  its 
fellow  competitors  seek.  It  is  apparent  that  among  this  lat- 
ter class  (that  is,  the  consumers  of  its  products)  we  would 
naturally  find  evidence  of  any  throttling  of  competition,  of 
any  undue  restraint  of  the  steel  trade.  The  typical  extracts 
we  have  made  above  from  varied  sorts  of  buyers,  of  varied 
sorts  of  products,  cover  wide  ranges  of  consumers.    No  one 
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can  read  those  Yolumes  of  testimony  and  fail  to  be  satisfied 
that  this  great  body  of  business  men,  scattered  [89]  over  all 
pasts  of  the  coimtiy,  in  keen  c<»npetition  with  each  other  in 
their  several  lines,  is  alert  in  seeing  that  competitive  condi- 
tions exist  between  the  manufacturers  of  basic  steel  products 
from  whom  they  buy.  And  the  sworn  testimony  of  these 
men,  who  are  vitally  interested  in  the  maintenance  of  real 
competition  between  the  Steel  Corporation  and  its  manufac- 
turing competitors  that  such  real  competition  does  exist  and 
has  existed  during  the  past  ten  years,  cannot  but  carry  a 
conviction  that  such  is  the  case.  A  study  of  the  testimony 
of  these  m^i^  who  are  dose  to  and  vitally  interested  ob- 
servers of  the  prices  of  these  products,  shows  that  a  single 
large  c<mcem,  by  lowering  the  price  of  any  substantial  steel 
product  it  sells,  can  depress  the  obtainable  price.  It  further 
Aows  that  the  converse  is  the  case — that  no  single  large 
concern,  by  raising  or  even  maintaining  the  price  of  any 
substantial  steel  product,  can  raise  the  obtainable  price. 
It  further  shows  that  the  prices  at  which  actual  sales  were 
made  during  this  time  in  the  steel  trade  depends  on  whether 
the  consumption  of  steel  was  such  that  the  mills  were 
crowded  with  orders  from  buyws,  or  whether  buyers  were 
crowded  with  offers  from  miUs.  In  other  words,  if  the  mills 
were  crowded  with  orders,  there  was  an  increase  of  competi- 
tion between  buyers  and  a  corresponding  decrease  in  com- 
petition between  manufacturers.  On  the  other  hand,  if  the 
mills  were  lacking  in  orders,  then  there  was  a  keen  competi- 
tion between  mill-men  to  get  orders  and  corresponding  de- 
crease in  competition  among  buyers  to  give  them.  The 
proofs  further  show  that,  when  there  is  an  increase  of  orders 
and  a  stiffening  of  prices,  steel  buyers  are  apt  to  buy  at  once, 
and  this  tends  to  further  increase  the  price,  but,  on  the  other 
hand,  buyers  are  not  apt  (volume  28,  p.  11901)  to  buy  at  once 
when  the  price  grows  less,  but  wait  until  the  bottom  is 
reached,  and  tins  withholding  of  orders  tends  to  accentuate 
the  fall  of  prices.  The  proofs  further  show  that  in  normal 
times,  when  ability  to  fill  orders  and  ability  to  get  orders 
are  in  fair  balance,  prices  vary  but  little,  but,  as  soon  as  that 
balance  is  disturbed,  the  tendency  of  prices  up  or  down  be- 
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comes  accentuated,  and  increased  competition  follows  be- 
tween the  mills,  if  prices  go  down,  between  the  buyers,  if 
they  go  up.  The  study  of  these  proofs,  given  by  both  *iill 
owners  and  buyers  of  their  product,  satisfy  us  that  this  has 
been  and  is  the  course  of  the  steel  trade,  and  we  are  therefore 
justified  from  the  proofs  in  concluding  that  the  prices  at 
which  steel  products  have  bewi  bought  from  the  Steel  Com- 
pany and  its  competitors  have  been  fixed  by  business  condi- 
tions— over  demand  or  over  supply.  The  proofs  also  rfiow 
(volume  26,  p.  11096)  the  same  conditions  and  results  pre- 
vail in  the  European  steel  market. 

Assuming,  then,  that  the  iron  and  steel  trade  in  the  United 
States  is  and  has  been  during  the  time  here  in  question  flow- 
ing in  the  natural  and  normal  channel  of  demand  and  supply 
and  of  genuine  competition,  we  next  inquire  as  to  what 
course  the  proofs  show  the  Steel  Company  pursues  in  refer- 
ence to  such  trade;  in  other  words,  is  its  course  one  of 
monopoly  or  in  restraint  of  trade?  Let  us  first  ascertain 
what  the  practice  of  the  Steel  Corporation  actually  was  and 
is  as  to  prices.  Whether  that  course  be  right  or  wrong, 
whether  it  be  in  violation  of  [90]  the  letter  or  spirit  of  the 
Sherman  Law,  there  can  be  no  uncertainty  in  three  things: 
First,  what  its  policy  is;  of  its  having  been  openly  and  pub- 
licly avowed;  and,  lastly,  of  its  having  been  followed.  Its 
avowed  general  practice  in  regard  to  prices  is  thus  sum- 
marized (volmne  12,  p.  4771)  by  its  chairman.  Judge  Gary, 
who  says : 

"  The  United  States  Steel  Ck>rporatioD  has  endeavored,  so  far  as  it 
could,  to  prevent  the  unreasonable  increase' of  prices.  It  has  been  a 
decided  factor  from  time  to  time  in  keeping  prices  down  to  a  level 
which  was  believed  to  be  fair  and  ]ust  Prices  generally  are  coBtroHed 
very  much  by  the  business  conditions  of  the  country.  The  ordinary 
laws  of  trade  and  supply  and  demand  fix  the  general  prices  of  com- 
modities, but  the  Steel  Ck>rporation  has  endeavored  to  prevent  sudden 
and  violent  fluctuations  downward  by  its  advice,  but  more  particu- 
larly by  its  own  action  in  fixing  its  prices,  and  has  endeavored  to  pre- 
vent the  unreasonable  increase  in  prices  at  times  Ti^en  the  desumd 
was  greater  than  the  supply  and  there  was  a  general  d!q;)ositioa  in 
the  trade  to  take  advantage  of  these  conditions  and  unduly  increase 
prices.** 
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That  it  has  fallowed  this  policy  is  tiie  testinKmy  of  both 
ita  competitors  and  customers.  Thus  a  manufacturer  of 
agricultural  implements,  buying  bars  and  plates  both,  in 
Bessemer  a&d  open-hearth  (volume  20,  p.  8814),  says: 

**  Our  experience  has  been  that,  on  advancing  markets,  the  Carnegie 
Oompany  were  as  low  and  frequently  lower  than  competitors,  while  on 
dedtning  markets  they  were  generally  a  little  higher." 

Another  manufacturer,  a  buyer  of  structural  shapes  and 
otiier  products  (volume  24,  p.  9968),  testifies  that  when  prices 
fire  advancing  the  Carnegie  Company  is  the  last  one  to 
advance,  and  when  they  are  declining  it  is  the  last  one  to 
decline.  That  this  course  has  an  absolute  effect  in  steadying 
the  market,  and  that  every  manufacturer  buying  plain  ma- 
terial and  fabricating  it  and  being  himself  a  bidder  on  the 
work  prefers  a  steady  market. 

The  president  of  the  largest  chain  factory  in  the  country 
(volume  21,  p.  8763),  and  who  was  a  large  buyer  of  rods 
and  bars,  testifies  that  in  his  judgment  the  American  Steel 
A  Wire  Company  has,  in  several  instances  of  boom  times, 
prevented  a  runaway  market;  that  many  times  manufac- 
turers in  that  line  have  told  him  that  if  it  were  not  for  the 
American  Steel  &  Wire  Company  the  prices  would  advance, 
but  that  they  could  not  get  them  to  advance  their  prices. 

A  very  considerable  Southern  hardware  man  (volume  25, 
p.  10373)  testified  that  in  dull  times  the  Steel  Company's 
prices  were  higher  than  its  competitors,  and  that  it  did  not 
go  to  the  low  quotations  its  competitors  did;  that  this  had 
an  effect  in  steadying  prices;  that  this  is  a  benefit  to  buyers 
in  that  it  removes  the  speculative  feature. 

Another  large  Southern  hardware  dealer  (volume  26,  p. 
10720)  and  other  buyers  (volume  23,  p.  9483)  testify  to  the 
same  effect.  The  testimony  of  competitors  is  to  the  same 
effect.  Thus  James  A.  Bowron,  one  of  the  leading  Southern 
manufacturers  (volume  25,  p.  10427),  testifies  that  they 
always  knew  what  the  prices  of  the  Steel  Company  were; 
that  they  did  not  say  their  price  was  one  thing  and  make  it 
another;  that  their  course  was  eminently  conservative  and 
the  principal  barrier  against  chaos.  He  testified  that  the 
Steel  Company  had  stood  [91]  in  its  own  light  in  refusing 
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to  advance  prices  when  in  his  judgment  the  market  justified 
advances.    He  adds : 

"  I  think,  if  I  had  been  a  stoclcholder  in  the  Steel  Oorporation^  I 
would  have  felt  several  times  that  it  was  failing  to  earn  the  money 
for  me  that  it  ought  to  have  done  by  advancing  prices." 

The  fact  of  such  policy  and  the  reasons  for  it  are  thus 
summarized  by  Charles  M.  Schwab  (volume  11,  pp.  4157, 
4158) : 

"  Willie  I  was  president  of  the  Steel  Corporation,  I  should  say  that 
our  prices  as  a  rule  were  somewhat  above  the  other  prices  in  de- 
pressed times  and  below  the  other  prices  in  prosperous  times.  -  In 
other  words,  we  endeavored  to  keep  more  uniform.  ♦  ♦  ♦  The 
theory  was  that  many  smaller  dealers  bought  their  steel  from  this 
corporation ;  that  we  did  not  want  them  to  be  speculators,  nor  did  tliey 
want  to  be  speculators,  as  it  were,  in  the  price  of  steel ;  that  as  a  rule 
they  were  caught  with  big  stocks  when  prices  were  high,  and  made 
heavy  losses  by  reason  of  rapid  reductions  and  the  inclination  to 
overbuy  when  prices  were  low;  and,  if  prices  were  kept  nearly  uni- 
form, people  buying  steel  would  buy  for  their  requirements  and  not 
speculatively." 

The  proofs  also  show  (of  which  volume  26,  pp.  11096, 
11074, 11248,  and  10928,  may  be  cited  as  examples)  that  this 
policy,  which  is  also  followed  by  other  large  steel  manufac- 
turers, largely  resulted  in  doing  away  with  what  are  called 
delivery  premimns;  that  is,  of  postponing  deliveries  of  or- 
ders already  taken  at  lower  prices  and  giving  the  preference 
to  orders  taken  later  at  higher  prices,  which  higher  prices 
were  in  effect  obtained  under  the  guise  of  so-called  delivery 
premiums.  The  proofs  likewise  show  that  the  lessening  of 
extremes  in  the  prices  of  basic  steel  products  greatly  benefits 
mills  and  factories  that  further  fabricate  such  articles.  Thus 
(volume  21,  p.  8847)  one  such  witness  testified: 

"Of  course,  I  am  only  a  small  manufacturer  and,  perhaps,  to  a 
certain  extent,  typical  of  the  average  small  consumer  of  steel  prod- 
ucts, but  the  conditions  in  the  present  decade  are  far  more  stable 
and  far  more  favorable  to  intelligent  manufacturing  than  they  were 
in  the  previous  period.  Of  course,  the  fluctuations  have  been  less, 
and  you  can  calculate  on  your  road  which  you  have  to  go  ov^  with 
a  good  deal  more  certainty.  *  *  *  The  sadden  fluctaations,  ris- 
ing and  falling  in  prices,  w^e  v^ir  onfavorable  to  the  maintenance 
of  contracts  or  to  intelligent  manofacturing.  One  could  not  buy  and 
be  sure  that  he  could  get  out  with  a  profit  on  account  of  the  dips 
in  the  market*' 
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The  proofe  show  that  the  practical  effects  of  this  policy 
are  that  in  prosp^ous  times  buyers  are  apt  to  buy  from  the 
Steel  Corporation  and  in  depressed  times  from  its  competi- 
tors. Whatever  the  wisdom  or  unwisdom  of  such  a  policy 
may  be,  we  find  no  proof  tending  to  show  that  it  tends  to 
QMMiopolize  the  steel  business  or  to  unduly  restrain  trade  or 
to  prejudice  the  public  There  is  no  proof  that  it  in  any 
way  interferes  with  the  right  of  any  other  person  in  the 
steel  business  to  fix  his  own  price  on  his  own  steel  product 
The  proof  shows  that  the  Steel  Corporation,  in  the  exercise  of 
it&  own  business  judgment,  has  elected  to  publicly  announce 
its  prices,  to  adhere  to  them  with  all  buyers  alike,  and  to  givd 
timely  notice  of  its  purpose  to  change  them.  It  is  neither 
(he  duty  or  the  province  of  this  court  to  express  any  opin- 
ion upon  such  policy,  unless  we  are  satisfied,  as  laid  down 
by  the  Su[9S]preme  Court,  ^that  it  prejudices  the  public 
by  unduly  restricting  competition  or  undidy  obstructing  the 
course  of  trade,''  and  of  this  we  have  no  proof.  For,  as  we 
have  seen,  the  testimony  of  those  engaged  in  the  steel  trade 
is  that  this  policy  of  iiie  Steel  Corporation,  in  refusing  to 
raise  prices,  has  not  restricted  competition  or  obstructed  the 
course  of  trade,  but,  on  the  contrary,  has  tended  to  prevent 
prices  from  nsing  to  what  was  aptly  termed  a  ^^  runaway 
market.''  And  in  this  connection  it  is  just  to  note  that  if 
iiie  Steel  Corporation,  in  refusing  to  advance  its  own  prices, 
prevented  other  manufacturers  from  advancing  theirs,  it 
was  only  exercising  a  veto  power  (volume  8,  p.  8199;  vol- 
ume 6,  p.  2144),  which  every  one  of  many  other  competitors 
possessed,  and  was  following  a  policy  which  was  also  fol" 
lowed  by  other  large  competitors  (volume  6,  p.  2108),  who 
were  also  opposed  to  advancing  prices.  It  is  also  just  to  say 
that  in  giving  timely  notice  of  its  purpose  to  change  them 
and,  in  giving  publicity  to  its  prices,  in  adhering  to  them, 
it  win  be  seen  on  reflection  that  the  Steel  Corporation  has 
adopted  a  policy  of  price  publicity  and  adherence  some- 
what analogous  to  the  freight-rate  stability  followed  by  the 
railroads  under  the  directions  of  the  Interstate  Commerce 
Commission,  which  published  their  rates  and  only  changed 
them  on  notice. 
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We  now  tarn  to  the  other  phases  of  this  policy,  viz,  the 
corporation  refusing  to  sell  at  lower  prices  when  prices 
dropped.  That  it  did  so,  and  that  by  reason  thereof  it  lost 
business,  which  naturally  went  to  those  who  did  lower  their 
prices,  the  proofs  abundantly  show.  Of  its  right  to  refuse 
to  sell  at  lower  prices,  provided  it  does  not  force  others  to  do 
the  same  thing,  there  can  be  no  question.  This  brings  us  to 
the  question :  What  was  the  policy  of  the  steel  trade  prior  to 
1901  under  such  conditions^  what  was  its  result,  and  what 
evils  are  avoided  by  this  change  of  policy? 

In  that  regard,  the  testimony  leaves  no  doubt.  We  take  the 
Carnegie  Steel  Company's  course  in  the  earlier  steel  period 
as  illustrative,  not  only  of  its  policy,  but  as  fairly  typifying 
that  of  its  competitors  as  well.  The  cause  of  falling  steel 
prices  is,  of  course,  that  there  are  not  enough  orders  to  cover 
the  production,  and  this  leaves  two  courses  open  to  the  steel 
manufacturer :  He  must  either  shut  down  his  mill  or  go  after 
orders  to  keep  it  running.  The  policy  of  the  Carnegie  Com- 
pany (and  in  that  respect  it  was  the  same  as  others)  was  to 
try  to  keep  the  mills  going,  no  matter  what  price  they  got  for 
their  product,  or  no  matter  whether  their  getting  such  orders 
meant  the  complete  stoppage  of  their  competitors'  mills. 
Practically  applied,  this  policy  meant  a  fierce,  ruthless  price- 
cutting  trade  war,  the  practical  results  of  which  were  that,  if 
these  low  prices  enable  one  company's  mills  to  get  the  orders 
to  run  its  mills,  the  taking  of  these  orders  from  other  com- 
panies' mills  and  other  sections  of  the  country  shut  them 
down.  Thus,  in  Government  Exhibit  (volume  11,  p.  4279) 
we  find  a  letter  from  Mr.  Carnegie  to  the  Carnegie  Steel 
Company,  embodied  in  its  minutes,  reciting  such  policy : 

"  In  the  former  depressions  we  announced  our  poUcy,  viz^  take  all 
orders  going  and  run  fuU.  Our  competitors  beUeved  we  meant  what 
we  said,  and  this  no  doubt  operated  to  clear  the  field.  One  after  an- 
otiier  dropped  out;  finally  Pennsylvania  Steel  dropped  out  and  only 
a  few  remained  who  could  meet  the  lowest  prices." 

[98]  In  volume  11,  p.  4266,  another  letter  of  Mr.  Carnegie 
to  his  company  is  giv^i  in  evidence  in  which  he  says: 

"My  view  is  that  sooner  or  later  Harrisburg  (Pennsylvania  Steel 
Company),  Sparrows  Point  (Maryland  Steel  Oompany),  and  Scran- 
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ton  (predecessor  of  Lackawaima  Ste^  Oon^mny)  will  cease  to  mtke 
rails  like  Bethlehem  (Bethlehem  Ste^  Oompeny).  The  autumn  of 
last  year  seemed  as  good  a  time  to  force  them  out  of  business  as  any 
oCber.  It  did  not  i»rove  so.  The  boom  came  and  cost  us  a  great  deal 
€f  moD^." 

The  policy  of  taking  orders,  even  without  profit,  was  the 
destructive  competition  of  that  era.  **To  keep  running 
[Government  Exhibit,  vol.  3,  p.  1036],  not  to  make  profit, 
is  the  point  we  should  steer  to,"  was  the  direction  to  the  Car- 
negie Sted  Company.  "Take  every  order,  otherwise  we  come 
to  a  stop  and  only  feed  competitors  who  would  close  if  we 
went  to  rock  prices."  Such  being  the  policy,  the  proofs  leave 
no  doubt  as  to  its  effect.  Mr.  Schwab  (volume  11,  p.  4191) 
testified :  That  the  destruction  of  the  small  and  weak  (com- 
petitors) was  a  practice  not  unknown  in  the  old  days.  It  was 
rather  extensively  carried  on.  It  was  at  times  with  quite 
effective  and  marked  results.  That  he  did  not  know  what 
percentage  of  them  emerged  from  the  steel  wars  in  the  old 
day&  Not  many.  There  were  more  gravestones  than  live 
competitors.  That  (page  4165)  they  did  everything  they 
could  to  secure  all  the  business  they  could  secure,  regardless 
of  the  price  at  which  they  secured  it.  That  it  was  pretty 
hard  on  the  competitors  at  times,  but  that  was  their  policy 
and  one  that  it  was  very  difficult  to  break  away  from. 

Speaking  of  that  policy,  Judge  Reed  (volume  14,  p.  5671) 
says: 

"The  policy  of  the  Cam^e  Company  was  to  go  out  and  get  busi- 
ness, to  take  it  wherever  it  could  get  it,  and  keep  its  mills  running 
fuU,  and  run  regardless  of  the  feelings  or  proiq;)erlty  of  its  com- 
petitors." 

The  result  of  the  rail-cutting  prices,  as  testified  to  by 
Walter  Scranton  of  the  Scranton  Iron  &  Steel  Company 
(volume  8,  p.  3200),  was  that  the  price  of  rails  was  forced 
down  to  $14  a  ton;  that  this  was  below  the  cost  of  manu< 
facture;  that,  as  a  result  of  this  war,  his  company  was 
driven  to  abandon  their  mills  at  Scranton;  and  that  wages 
were  forced  down  to  the  lowest  they  had  been  for  years. 
And  as  a  practical  example  of  this  era  of  trade  war  competi- 
tion and  ruinous  price-cutting,  we  have  the  testimony  of 
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Frank  S.  Witherbee,  who,  referring  to  the  Troy  Steel  A  Iron 
Company  (volume  18,  p.  7296),  says: 

'*  The  Carnegie  Steel  Company  drove  that  company  out  of  businen. 
It  drove  it  out  of  existence,  not  by  the  use  of  the  ores.  I  think  the 
cost  of  pig  iron  was  lower  at  Troy  than  it  was  at  Pittsburgh.  It 
drove  it  ont  of  the  business  by  its  policy  of  going  to  our  customers  and 
telling  them  to  get  the  best  price  they  could  from  us  and  they  would 
name  60  cents  a  ton  lower." 

Referring  to  one  of  these  ruinous  trade  wars  between  two 
large  steel  companies,  Powell  Stackhouse,  president  of  the 
Cambria  Steel  Company,  which  was  not  one  of  the  partici- 
pants, testified  (volume  4,  p.  1706) : 

"  Q.  How  nearly  can  you  fix  the  time  of  what  you  caUed  the  Gates 
and  Carnegie  row? — ^A.  That  was  somewhere  in  the  '90's;  In  the 
latter  part  of  the  .*90*s. 

"  Q.  About  1897,  or  somewhere  along  there? — A.  Somewhere  along 
there ;  from  1895.    I  would  not  be  sure  of  that. 

[94]  "Q.  And  that  was  foUowed,  I  judge,  from  what  you  say,  by 
rather  a  fierce  trade  war  lasting  a  year  or  two? — ^A.  Yes;  in  all  lines 
of  steeL 

**  Q.  In  aU  lines  of  steel  ?--A.  Yes ;  everything.  As  a  result  of  that, 
there  was  the  keenest  competition  and  steel  was  sold,  bar  steel,  at, 
I  think,  less  than  nine-tenths  of  a  cent 

"Q.  And  it  cost  more  than  that  to  make  it?— -A.  Yes;  a  good  bit 
more. 

"  Q.  And  the  consequence  of  this  was  very  serious  to  the  trade,  was 
it  not?— A.  It  was  serious  to  everybody  in  the  trade.  It  was  very 
serious,  for  instance,  to  the  warehousemen,  that  had  some  thousand  or 
more  tons  of  steel,  or  whatever  they  might  have  on  hand.  Their  stocks 
were  probably  reduced  from  one  or  two  cents  a  pound  way  down. 

" Q.  That  warfare  left  a  trail  of  ruin? — ^A.  Yes;  it  did. 

"  Q.  There  were  a  great  many  failures  on  account  of  It?— A.  Yes. 

'*  Q.  And  general  business  disaster? — ^A.  General  d^ression. 

**  Q.  And  business  disaster? — A.  Yes,  sir. 
•  "Q.  And  failure  and  bankruptcy?— A.  Yes,  sir. 

"  Q.  (continuing)  —were  the  direct  effect  of  It,  were  they  not?— A. 
Yes. 

"  You  had  had  trade  wars  before,  I  suppose,  had  yon  not?— A.  Yes. 

"  Q.  But  none  so  severe  as  that?— A.  None  so  severe  as  that 

*'Q.  But  they  were  always  attended  with  injury  to  the  bnstnesi, 
and  especially  to  the  warehousemen  or  middlemen,  were  they  not? — 
A.  Yes,  sir.  The  middleman  had  bought  knd  had  his  material  on 
hand,  and,  overnight  by  the  price  falling  a  few  dollars  a  ton — 

'*Q.  (interposing)  He  was  ruined?— A.  He  was  mined  In  some 
cases.    Some  of  them  carry  very  large  stocks. 
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*Q.  Tlie  effect,  I  siippoee,  of  such  warfarte,  and  partlcnlarly  the 
Oatee  and  Carnegie  warfares,  was  felt  mostly'  by  the  weaker  oonoems 
in  the  business?— A.  We  all  felt  it 

''Q.  Yoo  all  ftit  it,  but  the  stronger  ones  weathered  it?— A.  Oer- 
tainly. 

"Q.  And  the  weaker  ones  all  went  to  the  wallY—A.  Thesr  were 
weak^ied  so  that  they  gradually  dropped  out 

**  Q.  Tb^  gradually  dropped  out?~A.  Yes,  sir. 

"Q.  So  the  efCeet  of  that  was  not  confined  to  the  manufacturers, 
but  was  felt  even  more  by  the  warehousemen  and  Jobbers,  was  it 
nott — ^A.  Yea  They  could  measure  their  loss  at  once.  If  they  knew 
what  their  inventory  was  and  the  difference  between  what  they  paid 
and  what  prices  had  ftillen  to,  they  could  measure  their  loss  at  once. 

'^Q.  What  about  the  retailers?  What  was  the  effect  on  them?-— 
A.  The  same  thing.  Anybody  that  carried  a  stock  of  steel  or  iron  on 
hand,  if  the  value  of  that  stock  was  reduced  $5  or  $10  a  ton,  Just 
simply  bad  to  write  off  that  amount" 

Indeed,  the  general  competitive  policies  of  the  steel  com- 
panies toward  each  other  is  well  summarized  (and  this  sum- 
mary is  justified  by  the  proofs)  by  the  chairman  of  the  Steel 
Corporation,  who  (volume  12,  p.  4777)  says: 

**  On  the  other  hand,  in  olden  days,  the  rule  in  this  country  was 
different  in  this  line  of  business.  I  have  no  doubt  the  suggestion  of 
Mr.  Carnegie,  which  was  read  in  court  a  few  days  since  when  I  was 
present,  represented  [96]  not  only  his  views,  but  the  views  of  his 
associates,  and  the  views  generally  held  amongst  those  who  were  in 
diarge  of  the  iron  and  steel  industry  of  this  country.  There  was  a 
competition  that  was  bitter,  fierce,  destructive.  If  it  did  not  abso- 
lutely drive  competitors  out  of  business,  it  so  harassed  and  injured 
them  as  to  prevent  them  from  extending  their  business,  or  from  taking 
advantage  of  their  location,  and  at  times  compelled  them  to  close 
their  miUs,  discharge  their  employes,  and  disrupt  their  organization, 
and,  in  fact,  was  a  competition  that,  in  the  opinion  of  those  in  charge 
of  the  United  States  Steel  Corporation,  I  might  say  the  opinion  of 
those  in  control  of  the  industry  generally  in  this  country  at  the  pres- 
ent time,  was  calculated  to  destroy,  to  injure  instead  of  build  up,  to 
prevent  extensions  of  trade,  to  limit  the  capacity  or  the  opportunity 
of  many  who  were  engaged  in  the  trade.*' 

In  that  connection,  and  in  corroboration  of  what  the 
chairman  says,  the  testimony  of  others  (Reed,  volume  14,  p. 
5692;*  Roberts,  volume  18,  p.  4997;  Farrell,  volume  10,  p. 
4068)  should  be  noted.  This  is  summarized  by  Robert 
Bacon,  who  (volume  14,  p.  5494)  says: 

"The  facts  are  that  the  policy  of  the  company  from  the  beginning 
has  been  to  change  the  old  method  of  dealing  with  competitors.    Judge 
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Oftry,  who  hag  done  more  for  the  United  States  Ste^  €k>rperatiea  In 
its  development  and  the  benefits  it  has  brought  all  hands  than  anj  one 
man  since  its  formation,  has  made  it  a  cardinal  point  erf  his  policy* 
and  has  tried  his  best  to  inculcate  it  upon  all  the  sub-companies  that 
there  was  a  new  order  of  things,  that  there  were  new  rules  of  the 
game  in  dealing  with  competitors,  as  well  as  in  other  human  relations. 
Judge  Gary  has  talked  from  the  very  first  and  has  tried  tx>  compel 
the  actions  of  all  the  others  in  the  corporation  toward  dealing  fairly 
and  decently  with  competitors,  as  b^ng  the  only  way  in  which  any 
kind  of  stability  in  prices  or  of  conditions  could  be  maintained.  He 
has,  from  the  beginning,  preached  and  practiced  the  fairest  kind  of 
dealing  with  his  competitors,  keeping  them  informed,  as  far  as  he 
legitimately  could,  of  all  the  conditions  of  the  Steel  Corporation,  and 
by  doing  so  has  gradually  acquired  a  degree  of  confidence  that  in  my 
opinion  has  never  existed  before  amongst  competitors.  The  old  con- 
ditions have  changed;  the  old  destructive  and  ruinous  and  ruthless 
warfare  of  the  early  days  of  the  iron  and  steel  industries  has  dis- 
appeared ;  by  reason  of  the  attitude  of  Judge  Gary  more  than  anyone 
else,  a  condition  has  been  produced  among  competitors  in  the  iron 
and  steel  business,  and,  I  believe,  in  many  other  industries,  that  never 
before  existed." 

And  in  that  connection  it  should  be  noted  that  no  testi- 
mony has  been  produced  in  this  record  that  a  return  to  the 
old  trade  war  qrstem  of  ruinous  competition  would,  as  a 
matter  of  fact,  benefit  the  public  interests.  On  the  con- 
trary, the  proof  is  that  present  business  methods  and  ethics 
are  more  to  be  desired.  As  expressive  of  the  view  of  those 
in  the  steel  business  who  are  not  connected  with  the  Steel 
Corporation,  we  may  note  the  testimony  of  the  president  of 
one  of  the  largest  steel  castings  companies  in  the  country, 
who  (volume  20,  p.  8067)  says: 

"  Before  the  formation  of  the  Steel  Corporation,  business  etiiics,  I 
might  say,  were  in  very  bad  shape ;  competitors  had  no  confidence  in 
each  other ;  they  resorted  to  subterfuges,  misrepresentation,  and  false 
statements.  That  same  lack  of  confidence  existed  between  sellers 
and  many  purchasing  agents.  It  was  a  very  undesirable  condition 
in  which  to  do  business.  For  the  past  seven  or  ten  years  (in  later 
times,  at  any  rate)  all  that  misunderstanding  or  misgiving  has  been 
displaced  by  manly,  straightforward  dealing.  I  do  not  think  it  could 
have  been  brought  about  without  the  Steel  Corporation's  influence  and 
example.  The  benefit  of  that  example  has  extended  into  collateral 
industries  like  ours.  I  have  noticed  an  improvement  in  the  competi- 
tion of  our  own  business  in  an  ethical  way.  We  stm  have  the  com- 
petition, but  we  do  not  try  to  misr^resent  or  tell  Ues  any  more.    We 
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are  honestly  frtonds  now.  Then  we  protended  to  bo  frlendo,  hot  were 
Urn  hlUeieei  cnendes.  It  appears  to  be  an  iuipiovoaiont  that  p»*TadeB 
the  eatlie  steel  Uae.  and  being  [M]  the  largest  nnit,  the  nwst  influ- 
ential unit,  and  setting  a  commendable  example,  has  led  us  all  to 
realize  that  it  is  a  betterment*' 

A  study  of  these  proo&i  satisfies  us  that,  apart  from  all 
ethical  questions,  the  strong  trend  of  the  steel  business  at  the 
dose  of  the  last  century  was  toward  driving  competitors  out 
of  business  by  cutting  prices,  and  that  the  business  policy 
inaugurated  by  the  Steel  Corporation  (volume  14,  pp.  5670- 
5673;  volume  13,  p.  5218;  volume  12,  p.  4777;  volume  14,  p. 
5717),  and  in  whidi  policy  its  competitors  subsequently  fol- 
lowed, has  resulted,  in  the  ten  years  of  its  existence :  First,  in 
a  more  general  division  of  business  between  all  competitors 
in  the  steel  business  than  under  the  older  system ;  second,  in 
tending  to  minimize  the  shutting  down  of  its  own  and  its 
competitor's  plants  in  times  of  depression ;  third,  it  has  made 
steel  products  non-speculative,  and  has  therefore  benefited  all 
dq)endent  iron  and  steel  manufacturers  by  enabling  them  to 
have  a  steady,  non-speculative  supply  of  those  basic  steel 
IMX>duct8  on  which  their  plants  depend  for  operation.  The 
evidence  on  which  these  conclusions  are  based  is  corrobo- 
rated by  the  busineaB  facts  and  business  results  in  which  we 
now  summarise  in  the  working  out  of  this  pdiiay  for  ten 
years  by  the  Steel  Corporation  and  its  competitors.  During 
that  time  the  business  of  both  competitors  and  Steel  Com- 
pany has  increased  very  largely,  but  it  is  highly  suggestive, 
indeed,  conclusive,  proof  that  the  Steel  Company  had  neither 
monopolistic  control  or  power  to  restrain  trade,  since,  the 
pn^Kurtion  of  trade  increase  was  very  materially  greater  on 
the  part  of  the  Steel  Corporation's  competitors  than  its  own. 
These  significant  figures  prove  that  mere  size,  or  bigness  of 
business,  is  not  necessarily  a  monopoly  of  business  at  the  ex- 
pense of  all  others  engaged  in  it.  And  in  that  connection, 
and  as  aptly  expressive  of  our  views,  we  may  quote  with  ap- 
proval the  language  of  Judge  Hook  of  the  Eighth  Circuit,  in 
his  concurring  opinion  in  the  Standard  Oil  case  (C.  C.)  178 
Fed.  196: 


i  and  sagnitade  ef  business,  the  rewards  ef  iatr  and  hon- 
ecable  endeaver,  were  not  among  the  evils  wUch  tlueateaed  tbe  imUle 
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welfare  and  attracted  the  attention  of  Congress.  But  when  they  had 
been  attained  by  wrongful  or  unlawful  methods,  and  competition  had 
been  crii^led  or  destroyed,  the  elements  of  monopoly  are  pres^it. 

In  the  most  important  element  of  steel  rails,  an  item  on 
which  great  stress  has  been  laid  as  a  most  important  factor 
of  monopoly,  and  control  of  prices,  we  find  that,  in  spite  of 
the  general  increase  of  rail  production,  the  Steel  Corpcwra- 
tion's  relative  proportion  of  rail  business  has  fallen  off 
nearly  8  per  cent,  while  its  competitors'  had  increased  cor- 
respondingly. In  the  great  basic  item  of  steel  ingots,  on 
which  the  great  bulk  of  steel  manufacturing  rests,  while 
the  Steel  Company's  ingot  business  increased  44  per  cent,  its 
competitors'  ingot  business  grew  nearly  three  times  as  fast, 
viz,  137  per  cent.  To  say  that  any  monopoly  of  ingots  ex- 
isted when  this  bill  was  filed,  that  it  now  exists,  or  that  it  can 
exist  is  simply  to  run  counter  to  the  testimony  of  ten  years' 
business  experience  and  to  the  evidence  in  this  record.  In 
the  great  item  of  structural  shapes,  which  enter  into  bridges, 
building,  and  other  common  uses,  while  the  business  of  the 
Steel  Company  in  these  years  increased  nearly  one-half,  to  be 
exact  42.7  per  cent,  its  competitors  have,  [97]  during  these 
years,  gone  ahead  nearly  four  times  as  fast,  164.4  per  cent, 
and  in  that  connection  it  will  be  observed,  as  heretofore 
shown,  that  a  large  part  of  the  increase  of  the  Steel  Com- 
pany's structural  product  was  in  the  foreign,  not  in  the 
home,  market,  in  which  latter  market  it  has  more  than  300 
fabricating  competitors.  Practically  the  same  proportions 
exist  in  wire  rods,  the  basic  of  wire  fences,  and  other  articles 
of  widespread  use.  In  wire  rods  the  Steel  Corporation  has 
increased  its  business  49.7  per  cent;  its  competitors  182.2  per 
cent,  nearly  four  times  as  fast.  So  also  a  monopoly  of  the 
tin-plate  industry  was  feared,  while  the  outcome  shows  the 
Steel  Corporation  has  in  tin  plate  and  teme  plate  increased 

63  per  cent,  its  competitors  have  increased  threefold  as  fast, 
viz,  186  per  cent.  So  in  the  pipe  industry.  Instead  of  their 
being  a  monopolistic  and  exclusive  growth,  there  has  been  a 
relative  retrogression,  for,  while  the  pipe  business  of  the 
Steel  Corporation  has  largely  increased  (in  wrought  pipe 
86  per  cent  and  in  seamless  tubes  100  per  cent),  its  competi- 
tors have  increased  nearly  six  times  as  fast  (in  wrought  pipe 
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209.9  per  cent  and  in  seamless  tubes  over  seven  times  as  fast, 
750  per  cent) .  In  the  item  of  pipe  alone,  it  has  ^ready  been 
noted  in  the  testimony  of  the  general  manager  of  a  great  gas 
company  that,  as  a  buyer  of  pipe,  it  enjoys  active  competition 
between  13  ooncems. 

These  facts  and  figures  conclusively  answer  the  charges  of 
monopoly  and  restraint  in  the  home  market  We  are  there- 
fore justified  in  answering  in  the  negative  the  question  to 
which  the  foregoing  part  of  this  opinion  is  addressed, 
namely.  Was  the  United  States  Steel  Corporation  at  the 
time  tiiis  bill  was  filed,  then  prejudicing  the  public  interests 
by  unduly  obstructing  the  steel  and  iron  business  of  the 
United  States? 

[3]  We  turn  next  to  the  steel  and  iron  trade  with  foreign 
nations  and  address  ourselves  to  the  second  question,  namely, 
Was  the  United  States  Steel  Corporation,  at  the  time  this 
bill  was  filed,  then  prejudicing  the  public  interests  by  unduly 
restricting  or  unduly  ob^ucting  the  steel  and  iron  business 
with  foreign  nations? 

In  taking  up  tiiat  question,  it  is  to  be  noted  that  the  entire 
foreign  business  here  in  question  is  now  carried  on,  not  by 
the  Steel  Corporation,  but  by  a  subsidiary  of  the  Federal 
Steel  Company  (  volume  10,  p.  3775),  called  the  United  States 
Steel  Products  Company.  This  company  was  formed  in 
1903,  and  the  Federal  Steel  Company  is  the  owner  of  its 
stock.  This  Products  Company  is  not  made  a  party  to  this 
bill,  and  there  is  no  prayer  for  its  dissolution.  All  other 
subsidiary  companies  of  the  Steel  Corporation  are  made 
parties,  and  their  dissolution  in  many  cases  prayed  for. 
Wh^Jier  the  omission  of  the  Products  Company  from  the 
bill,  and  the  absence  of  any  prayer  for  its  dissolution,  was  an 
omission,  or  was  advisedly  done,  with  the  purpose  of  con- 
serving its  foreign  trade,  does  not  appear.  But  the  absence 
of  a  formal  prayer  for  the  dissolution  of  the  Products  Com- 
pany is,  however,  of  no  practical  importance,  for  the  continu- 
ance of  such  foreign  trade  of  the  Products  Company  is  mani- 
festly dependent  on  the  manufacturing  facilities,  the  product 
diversity,  and  the  financial  ability  of  the  Steel  Corporation. 
I^  therefore,  the  Steel  Corporation  be  dissolved  by  this 
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court,  the  Products  Company  will  be  divested  of  the  practical 
commercial  [98 j  power  of  continuing  its  foreign  trade,  since 
the  proof  is  (volume  10,  pp.  3844-3879)  that  80  per  cent  of 
the  goods  it  sells  necessarily  (volume  6,  p.  2215;  volume  12, 
p.  4731)  comes  from. the  Pittsburgh  District  in  which  the 
Federal  Company  has  but  little  production.  If  the  Federal 
Company  be  also  dissolved,  then  the  Products  Company  wiU, 
of  course,  be  left  without  any  mills  or  plants  which  are  so 
located  (volume  10,  p.  3829)  as  to  do  export  business,  but  2 
per  cent  of  the  Federal  Steel  Company's  product  now  going 
(volume  10,  p.  3829)  into  foreign  trade.  So  that  the  foreign 
trade  of  the  Products  Company,  if  acquired  and  held  in  vio- 
lation of  the  Sherman  Law,  can  be  as  effectually  ended  by  a 
dissolution  of  the  Steel  Corporation,  or  the  Federal  Steel 
Company,  as  though  the  Products  Company  had  been  made 
a  party  to  this  proceeding  and  its  dissolution  prayed  for  and 
decreed. 

It  is  apparent  that  the  monopolization  and  restriction  of 
foreign  trade  must,  in  the  nature  of  things,  consist  of  either 
taking  away  from  others  a  foreign  trade  which  already  ex- 
isted, or  if  such  foreign  trade  was  not  in  existence,  then  in 
building  up  or  maintaining  such  foreign  trade  by  preventing 
or  restraining  others  from  entering  it. 

Now  foreign  trade  is  not  a  mere  general,  theoretical  ab- 
straction of  selling  abroad,  but  is  a  concrete,  definite,  com- 
mercial business  proposition  in  iron  and  steel.  We  have  our 
domestic  trade,  which  consists  in  supplying  domestic  use  or 
consumption.  And  such  domestic  use  necessitates  one  hav- 
ing or  taking  to  the  market  where  his  customer  is  located 
the  article  the  latter  wants  to  buy.  It  goes  without  saying 
that  if  one  man  has  a  wire  mill  at  Pittsburgh  situate  near 
another  man's  billet  mill,  and  that  billet  mill  has  in  its  ware- 
house at  all  times  an  ample  supply  of  billets  to  run  the  wire 
mill  (the  proofs,  volume  10,  p.  3778,  show  18  different  anal- 
yses of  such  billets  are  required),  the  wire-mill  owner  wiU 
prefer  to  deal  with,  and  will  deal  with,  the  bilkt  mill  in 
Pittsburgh  in  preference  to  dealing  with  one  ai  Chicago. 
And  this  is  so,  because  freights  are  eliminated  (^oluaie  10, 
p.  3987)  ;  uncertainties  of  railroad  transpoftatien  jure  liToid- 
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ed;  if  materials  prove  faulty  or  not  of  the  right  metallic 
character  (volume  10,  p.  3773),  the  mischief  can  at  once  be 
remedied.    Of  course,  if  the  Chicago  mill,  from  any  motive, 
chooses,  either  from  over-production,  business  needs,  or  other 
causes,  to  offer  the  wire  mills  at  Pittsburgh  billets  at  a  lower 
price  than  the  Pittsburgh  mill,  a  sale  might  be  made;  but 
this  oceasional  purchase  could  and  would  result  in  no  estab- 
lished, normal  trade  between  the  Chicago  billet  mill  and  the 
Pennsylvania  wire  mill.    The  only  way  such  normal  trade 
relation  could  be  established  would  be  by  the  Chicago  manu- 
facturer locating  a  permanent  stocked  warehouse  near  the 
Pitt^urgh  wire  mill.    If  its  cost  of  production  was  so  low 
and  it  could  pay  the  freight  from  Chicago  to  Pennsylvania, 
and  could  furnish  in  quality,  quantity,  and  price  the  same 
product  as  the  Pittsburgh  mill,  then,  and  then  only,  could 
it  hope  to  have  normal,  continuous  trade  with  the  Pitts- 
burgh wire  mill.    We  take  this  homely  but  suggestive  illus- 
tration to  emphasize  what  the  proofs  show  are  the  demands 
and  requirements  in  foreign  iron  and  steel  markets  which 
confront  an  attempt  to  enter  them,  and  that  such  market  is 
not  to  be  held  by  the  mere  occasional  shipping  of  goods  to 
foreign  countries.     Moreover,  in  considering  the  possible 
range  of  for[99]eign  iron  and  steel  markets  for  American 
iron  and  steel,  there  must  first  be  excluded  from  that  market, 
Gtermany,  France,  Austria,  Italy,  and  Russia.    The  proof  is 
(volume  10,  pp.  8846,  8847)  that  the  tariffs  of  each  of  those 
countries  prevent  the  sale  there  of  American  iron  and  steel. 
The  proofs  also  show  (volume  10,  pp.  3827-8849)  that  the 
attitude  of  the  English  public  and  the  hostility  of  English 
labor  organizations  toward  American  iron  and  steel  like- 
wise prevent  American  iron  and  steel  products  entering 
England,  save  wire  fences,  the  manufacture  of  which  is  only 
now  being  taken  up  there.    It  follows,  therefore,  that  the 
iron  and  steel  trade  of  the  United  States  with  foreign  na- 
tions must  be  largely  built  up  in  other  parts  of  the  world, 
and  such  has  been  the  outcome  of  the  efforts  of  this  company 
as  diown  by  the  proofs.    Referring  to  trade  in  such  nations 
as  are  not  closed  to  the  iron  and  steel  business  by  their 
tariffs,  these  in  a  general  way  are  the  sted  markets  of  Asia, 
-IT— ^ol6  ■   5 
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Africa,  the  British  Colonies,  all  South  America,  Cuba,  and 
Mexico.    But  while  these  markets  are  open,  they  were,  when 
the  Steel  Corporation  was  formed  (volume  10,  p.  4126) — 
"practically  pre-empted  by  foreign  manufacturers  and  forelgrn  mer- 
chants ;  that  is,  principally  continental  concerns,  English  concerns,  as 
well  as  having  branch  offices  and  warehouses  in  all  of  the  consnmlDfir 
markets  of  the  world.    It  was  a  very  difficult  .thing  to  enter  those 
markets.    The  European  manufacturers  had  been  established  In  the 
markets  of  South  America,  Asia,  Africa,  and  the  Orient,  some  of 
them  over  50  years.    There  was  not  only  a  prejudice,  but  a  hostility. 
In  most  cases  against  newcomers  in  the  trade.    In  order  to  get  a  foot- 
hold in  these  markets  we  usuaUy  had  to  sell  below  the  prices  of  the 
concerns  that  were  established  there,  and  who  had  their  customers 
and  native  salesmen,  and  aU  the  advantages  that  go  with  a  long  occu- 
pation of  a  business  in  any  foreign  country.    It  is  more  the  custom 
in  foreign  countries  than  it  is  here  for  people  to  attach  to  themselves 
customers  that  buy  from  them  regularly.** 

Moreover,  the  proofs  (volume  10,  p.  3842)  show,  and  such 
would  seem  to  be  the  manifest  commercial  fact  that : 

*'It  is  impossible  to  develop  a  foreign  business  unless  it  is  done 
continuously.  Buyers  will  not  patronize  people  who  are  not  in  a 
position  to  give  them  a  continuous  source  of  supply.** 

Without  entering  upon  a  discussion  of  other  matters,  it 
sufScies  to  say  that,  not  only  were  these  foreign  markets  pre- 
empted and  tenaciously  held  by  foreign  manufacturers,  for- 
eign merchants,  and  foreign  bankers  who  refused  to  finance 
importing  enterprises  there  unless  there  was  (volume  10, 
p.  8838)  a  stipulation  that  all  materials  should  be  bought 
in  such  bank's  own  country,  but  the  markets  required  the 
maintenance  of  varied  lines  of  products,  the  only  way  to 
supply  which  varied  lines  was  by  maintaining  varied  lines 
of  finishing  mills  at  home  and  the  maintenance  of  large 
warehouses  (volume  18,  p.  4974;  vol.  11,  p.  4189)  abroad. 
The  proofs  in  the  case  show  that  in  1901,  when  the  Steel 
Company  was  formed,  with  the  exception  of  wire  exporta- 
tions — which  for  various  reasons  (volume  10,  pp.  8792--8790- 
8791)  was  not  broadly  successful — there  was  no  iron  and 
steel  trade  of  an  established  or  continuous  character  between 
American  iron  and  steel  manufacturers  and  foreign  nations. 
It  is  true  there  y^ere  q>asmodic  exports  which  at  times 
amounted  to  considerable  volume,  b^t  they  were  not  oontinu- 


Digitized  by  VjOOQIC 


TTKITBD  8TATB8  V.  U.  8.  STEBL  OOBP'k.  67 

Optnlon  of  tbe  Ooort 

0118  or  sostained,  and  they  resulted  in  no  established 
trade  or  dealing.  In  [190]  deed^  in  many  cases  the 
nature  of  this  spasmodic  trade  (volume  10,  p.  8842)  was 
such  as  to  create  a  hostile  feeling  toward  any  subsequent 
eff<»i  on  the  part  of  American  iron  and  steel  trade  to  enter 
the  same  foreign  market.  The  proofs  show  that  at  that 
time  and  for  many  years  previous,  so  long  as  the  demand  of 
the  home  market  was  sufficient  to  absorb  their  product,  our 
iron  and  steel  manufacturers  made  no  effort  to  sell  their  out- 
put abroad.  When,  however,  the  reverse  was  the  case,  and 
they  had  on  hand  a  surplus  product  for  which  there  was  no 
domestic  trade,  they  went  into  the  foreign  market  and  tried 
to  get  rid  of  such  surplus  product  there.  The  European  and 
American  steel  and  iron  market  being  inter-related  (volume 
28,  p.  12013),  the  proof  is  that,  in  addition  to  paying  the 
freight  to  get  his  goods  to  the  foreign  market,  the  American 
manufacturer  had,  in  order  to  get  customers  away  from  the 
foreign  manufacturers  who  were  already  in  possession  of 
such  trade,  to  cut  the  price  when  they  sold  in  the  foreign 
market.  This  spasmodic  course  grew  to  be  known  in  the 
steel  business  as  ^dumping"  (volume  10,  pp.  8848,  3846, 
3998),  and  may  be  well  likened  to  the  bargain  sales  by 
which  a  merdiant  seeks  to  dispose  of  a  surplus  stock  which 
he  cannot  sell  at  normal  prices.  It  will,  of  course,  be  ob- 
vious that  a  manufacturer  could  not  continue  such  low-price 
dumping  any  more  than  a  merchant  could  dispose  of  all  of 
his  stock — instead  of  his  surplus  stock- — at  bargain  prices. 
The  proofs  (volume  26,  p.  11096)  show  the  same  course  of 
dumping  abroad  in  times  of  depressed  markets  was  fol- 
lowed by  European  steel  manufacturers  in  our  market  The 
then  status  of  American  steel  manufacturers  is  shown  by  the 
proven  experience  of  the  Carnegie  Steel  Company.  It  was 
the  most  aggressive  of  any  of  the  steel  companies  to  enter 
foreign  trade,  exporting  70  per  cent  of  the  then  steel  exports 
(volume  11,  p.  4845).  The  Carnegie  Company's  location, 
facilities,  and  frei^t  rates  enabled  it  better  tiian  most  other 
companies  to  enter  foreign  trade,  and  from  its  works,  as  the 
foreign  trade  of  the  Steel  Corporation  developed,  such  trade 
to  the  extent  of  (volume  10^  p.  3845)  24  per  cent  of  the  entire 
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product  of  the  Carnegie  Company  goes  into  such  export 
trade.  It  will  therefore  appear  that  the  Carnegie  Company 
can  be  fairly  regarded  as  the  best  fitted  of  American  steel 
companies  to  compete  for  export  trade.  Referring  to  that 
time,  the  president  of  that  company  (volume  11,  p.  4130) 
testified : 

**We  had  made  spasmodic  attempts  at  it  In  duU  times  wlien 
business  could  not  be  secured  at  home,  we  would  make  attempts  at 
foreign  business  by  going  in  and  making  an  unusual  price,  which  was 
the  only  way  that  any  foreign  business  could  be  secured  then,  inas- 
much as  we  had  not  an  established  business  or  business  connection, 
and  therefore  customers  were  not  inclined  to  buy  from  a  firm  who 
could  only  furnish  them  occasionally." 

The  relation  of  the  Carnegie  Company  to  foreign  trade  le 
shown  by  its  minutes,  etc.,  as  they  appear  in  Gtov't  Exhibit, 
vol.  3,  p.  1134.  From  the  proofs  in  the  case  three  things  seem 
settled,  namely :  That  when  the  Steel  Corporation  was  formed 
American  steel  manufacturers  had  no  real  dependable  export 
trade  abroad ;  that  such  sales  as  they  made  were  spasmodic, 
made  with  a  view  to  dumping  surplus  product;  and  such 
sales  were  secured  by  underselling  the  European  market 
when  they  had  no  home  market.  It  will  also  appear  that  be- 
ing ex-  [101]  eluded  by  the  steel  tariffs  of  Germany,  France, 
Russia,  Austria,  and  Italy,  and  by  other  causes  from  Eng- 
land, such  dependable  foreign  markets  as  were  open  for  them 
to  build  up,  as  will  be  seen  later,  had  to  be  found  in  oth^r 
parts  of  the  world.  This  sunmiary  of  the  situation  is  war- 
ranted by  the  study  of  the  proofs.* 

•  We  may  add  that,  wholly  apart  from  the  record,  a  reading  by  us 
of  books,  articles,  and  addresses  on  the  subject  of  foreign  trade  satis- 
fies us  that  the  evidence  of  those  who  have  in  this  record  testified  on 
the  subject  are  in  harmony  with  the  views  expressed  in  current  litora- 
ture  of  the  steel  trade.  From  that  reading  we  have  sheeted,  as  ex- 
pressive of  the  then  attitude  of  the  American  steel  trade  toward  the 
foreign  market,  an  article  by  James  M.  Swank  (whose  reports  of  sta- 
tistics. Defendant's  Exhibit,  voL  8,  p.  145)  have  been  received  by  aU 
parties  to  this  record  as  reliable.  In  an  article  on  tiie  Future  of 
the  Am^can  Iron  Trade,  in  the  Bngineerlng  BCagasine  of  1890  (vol* 
ume  10,  p.  613),  Mt.  Swank  says: 

"Except  in  periods  of  excitement,  Uke  that  which  prevaUed  last 
summer,  our  capacity  for  the  production  of  iron  and  steel  wiU  be 
greater  than  the  home  demand.   This  fiact,  Joined  to  the  cheapening  of 
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Seeing,  then,  tbat  when  tlie  Steel  Gorp<Hration  was 
farmed,  no  sadi  yoltune  of  foreign  trade  in  steel  existed; 
that  the  aoquisiticm  of  any  part,  or  indeed  the  whole  of  it, 
could  constitute  a  restraint  of  trade  with  other  countries; 
and  seeing  that  ihe  foreign  trade  which  the  Steel  Corpora- 
tion had  during  its  earlier  years  had  increased  from  approxi- 
mately $31,000,000  to  $91,000,000— we  turn  to  the  next  ques- 
tion, Did  the  Steel  Company  aequire  this  original  or  a^ddi- 
ticmal  trade  by  monopolizing  or  restraining  foreign  trade,  or 
attempting  to  do  so;  or,  cm  the  ot^er  hand,  was  its  acquisi- 
tion the  natural  and  normal  growth  of  fair  business  effort? 
We  have  said  the  foreign  trade  of  the  Steel  Company  in 
Wll  was  $91,000,000,  but  of  that  amount  some  $J0,000,000  is 
really  not  solely  its  own,  but  was  shared  by  it  with  other 
American  steel  manufacturers.    To  explain,  it  will  hereafter 

aU  iron  and  steel  prodncU  throngb  competition,  has  led  many  of  our 
manofactorers  to  look  to  foreign  markets  to  absorb  our  surplus  prod- 
ucts or  to  employ  our  surplus  capacity.  An  examination  of  our  export 
statistics  for  many  years  shows  that  tbls  is  a  delusive  hope.*^ 

Mr.  Swank  then  takes  up  our  iron  and  steel  exports  for  many  years. 
Hie  shows  tbat  during  the  15  years  foUowlng  1870  thiere  was  no  prog- 
reB9  whaterer;  that  daring  the  next  six  years  it  increased  rapidly 
when  a  decline  began,  followed  the  next  year  by  a  slight  Increase.  He 
called  attention  to  the  fact  that,  included  in  our  iron  and  steel  exports 
have  been  a  number  of  things,  such  as  machinery,  boilers,  hardware, 
sewing  machines,  saws,  toc^  locomotives,  etc.,  which  formed  the 
principal  part  of  our  Inm  and  steel  ej^ports;  that  out  of  180,000,000 
in  the  aggregate  of  snch  exports^  less  than  $400,000  was  ^g  iron ;  that 
plates  and  sheets  were  less  than  $200,000 ;  that  nails  only  amounted 
to  $500,000,  and  Iron  and  steel  rails  about  the  same  amount,  ending 
with  this  statement:  "The  other  products  of  our  rolling  mills  and 
steel  works  fonoing  an  Inflwlteslmal  part"   He  then  says: 

**  It  ki  evldeot  tbat  our  iron  aad  ste^  manufkcturers  as  contradis- 
tlnguli^ied  from  the  manvl^ctoren?  of  machinery,  hardware,  saws, 
tools,  sewing  machines,  locomotives,  and  other  finished  articles  have 
little  to  hope  for  in  foreign  markets  under  present  conditions  or  those 
which  have  recently  prevaUed." 

The  conclusion  of  his  whole  article  is  this :  *i  It  f oUows  from  what 
has  been  said  ttiat  American  iren  aad  steel  manufacturers  must  loek 
almost  entirely  to  their  own  country  for  the  employment  of  the  pro- 
ductive capacity  of  their  iron  and  steel  works,  and  that.  If  this  capac- 
ity cannot  be  properly  utilized,  some  of  It,  as  in  the  past,  must  stand 
lAe  or  to  abandoned.  The  fittest  wocks  win.  sarvtva.  For  these 
f  wm  to  svOMent  cvploymeDt" 
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appear  that  in  the  develop  [102]  meat  of  a  foreign  steel 
trade,  the  Steel  Corporation  has  established  agencies,  ware- 
houses, freight  communications,  and  other  exporting  agencies 
in  many  markets  of  the  world.  As  we  read  the  testimony 
(volume  11,  pp.  4471,  4472),  in  reference  to  this  $80,000,000 
of  foreign  trade,  it  seems  that  if  an  American  manufacture 
of  steel  finished  products,  for  example,  locomotives,  oil  tanks, 
gas  tanks,  cars,  etc.,  had  an  inquiry,  or  desired  to  make  a 
bid  to  furnish  such  goods  in  some  foreign  country,  where 
such  manufacturer  did  not  have,  but  the  Steel  Corporation 
did  have,  a  representative,  the  Steel  Corporation  would,  on 
request,  ascertain  and  report  to  the  American  tank  manuf  ac- 
urer  what  price  he  would  have  to  put  on  his  tanks,  etc.,  to  get 
into  the  desired  foreign  market.  The  ability  of  the  tank- 
maker  to  meet  such  foreign  competitive  price  in  the  prospec- 
tive buyer's  market  depended,  amongst  other  things,  on  two 
items — ^the  cost  of  the  sheets  from  which  his  tank  was  made, 
and  the  freight  cost  of  delivering  the  tank.  In  case  the  cur- 
rent prices  of  such  sheets  in  the  American  steel  market  were 
such  that  the  tank-maker  could  not  sell  his  tank  low  enough 
to  compete  with  the  foreign  bidder  the  Steel  Corporation 
would  agree  to  furnish  the  plates  at  such  lower  price  as  would 
enable  the  tank-maker  to  underbid  his  foreign  competitor. 
This  price  reduction,  coupled  with  the  fact  that  the  Steel  Cor- 
poration would  forward  the  tanks  with  its  own  freight,  en- 
abled ihe  tank-maker  and  the  Steel  Corporation  to  thus 
jointly  sell  the  tank,  which  neither  could  do  alone.  By  sudi 
operations,  where  it  made  the  basic  material,  but  did  not 
make  the  finished  article,  the  Steel  Corporation,  in  1911,  thus 
did  $30,000,000  in  trade  abroad  in  finished  steel  products  in 
cooperation  with  other  American  manufacturers.  The  proofs 
show  that  this  course  of  price  reduction  was  followed  in 
order  to  induce  American  manufacturers  of  finished  steel 
products  to  cooperate  with  the  Steel  Corporation  in  extend- 
ing the  latter's  foreign  trade.  The  unc<mtradicted  proof  in 
that  regard  is  that  these  f  weign  reduction  prices  thus  given 
to  American  manufacturers  to  enable  them  to  compete  in 
the  foreign  markets  were  open  (volume  11,  p.  4472) — 

**to  aU  comers;  anybody  that  wanted  to  devel<^  a  foreign  bnriifcosp 
received  our  assistance,  not  only  in  tlie  way  of  flpedal  pricea^  but  we 
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would  lend'  him  a  salesman  in  a  foreign  country  and  place  onr  office 
at  his  dlq>osal  and  help  him  in  every  way  to  build  up  a  foreign  busi- 
ness •  •  •  (volume  10.  p.  3836).  Our  office  Is  an  encyclopsedia 
for  the  manufacturers  of  &e  United  States,  particularly  in  iron  and 
steel  and  those  collateral  lines.  We  have  never  hesitated  to  give  in- 
formation with  regard  to  conditions  in  countries,  and  the  credit  of 
people  whom  we  may  have  been  doing  business  with,  and  especially 
facilities  and  information  generally  with  regard  to  tariffs  in  countries 
and  railway  facilities  for  internal  distribution  generally.  •  ♦  ♦ 
(volume  10,  p.  3886).  I  had  prepared  under  my  direction  a  list,  I 
think,  of  about  158  manufacturers  to  whom  we  have  made  a  special 
allowance  in  order  to  enable  them  to  develop  a  foreign  business." 

The  proofe  show  (yi^ume  10,  p.  3848)  that  this  large  yol- 
mne  of  business,  termed  by  the  Steel  Company  "  re-export " 
business,  and  amounting,  as  stated,  to  $80,000,000  in  191t, 
was  shared  in  by  158  other  firms  or  companies,  and  in  making 
such  re-export  articles  from  15,0(X)  to  18,0(K)  men  were  em- 
ployed. The  proof  is  (volume  10,  p.  3885)  that  on  ocean 
freights  the  Steel  Corporation  had  no  rebate  or  advantage 
over  [108]  its  competitors.  It  will  be  observed  that  in  thus 
reducing  the  price  of  basic  steel  materials  to  enable  manu- 
facturers to  enter  the  foreign  markets,  the  Steel  Corporation 
has  pursued  the  same  helpful  course  of  lower  freights  for 
exports  which  the  Interstate  Commerce  Commission  has, 
since  1903,  approved  of  the  railroads  doing.  In  that  regard 
the  proofs  show  (volume  11,  pp.  4474,  4475) — 

"if  a  shipment  is  made  from  Pittsburgh  to  New  York  under  a  bill 
of  lading  beginning  and  ending  with  Pittsburgh  and  New  York,  that 
wbeare  it  is  known  that  it  Is  going  to  be  exported  the  rate  is  less  than 
when  it  is  known  it  is  going  to  stop  in  New  York ;  the  tarifb  are  pub- 
lished. •  •  •  Thefe  is  an  export  rate  and  a  domestic  rate,  and 
the  Government  has  encouraged  the  export  business  to  the  extent  of 
p^mitting  the  Interstate  Gonmierqe  Commission  to  make  export 
rates.    The  export  rates  have  been  in  effect  since  1903." 

And  we  may  add  the  proofs  (volume  10,  p.  8988)  show 
that  the  Interstate  Commerce  Commission  has  gone  to  the 
extent  of  differentiating  among  different  articles  for  export, 
malnng  freights  ou  export  rails  lower  than  on  other  export 
articles.  We  may  here  say  that  the  Interstate  Commerce 
Commission  and  the  railroads  in  thus  cooperating  with  the 
Steel  Corporation,  and  these  other  manufacturers  in  allow- 
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ing  lower  freights  from  interior  points  to  the  seaboard  on 
goods  intended  for  export,  Jias  followed  the  policy  adopted 
in  European  countries.  In  that  regard  the  proo&  (volume 
28, p.  12037)  show: 

"  The  German  Government  and  the  German  railroads  help  for  the 
export  of  finished  products,  but  they  charge  the  full  domestic  rate  f6r 
any  finished  product  that  is  imported." 

Passing  on,  then,  from  this  $30,000,000  of  the  foreign 
trade  which  the  Steel  CJompany  has  created  for  itself  by  in- 
ducing domestic  consumers  of  its  basic  products  to  jointly 
enter  into  a  foreign  trade,  and  considering  the  other  foreign 
trade,  $60,000,000,  which  is  its  own,  we  examine  the  evidence 
as  to  whether  the  creation  and  building  up  of  this,  its  own 
foreign  trade,  involves  monopoly  or  restraint  of  trade. 
This  becomes  all  important,  because  the  Steel  Corporation 
contends  that  the  creation  and  building  up  of  a  foreign 
steel  and  iron  trade  was  one  of  the  controlling  reasons  that 
led  to  its  formation,  and  not  a  purpose  to  restrain  or  mo- 
nopolize interstate  home  trade.  In  that  regard  the  conten- 
tion of  the  Steel  Corporation  is  that  no  such  foreign  steel 
and  iron  trade  could  be  built  up  without  the  large  resources 
of  the  Steel  Company  (volume  10,  pp.  3790,  3791),  and  the 
varied  products  which  the  integration  and  combination  of 
its  units  alone  made  possible.  The  mere  statement  of  this 
contention  shows  its  importance,  for  if  the  twofold  pur- 
pose of  this  statute  is  to  foster  and  protect  trade,  both  for- 
eign and  interstate,  and  if  foreign  trade  cannot  be  increased 
without  some  such  mechanically  varied  and  financially 
strong  agency  as  this  Steel  Corporation,  then  manifestly 
such  agency  is  not  a  violation  of  a  statute  whose  purpose 
was  to  permit — ^not  to  prevent — the  normal,  natural,  and  to 
be  desired  development  of  unrestrained,  unmonopolized 
trade,  both  foreign  and  domestic.  In  taking  up  this  ques- 
tion, we  dismiss  once  and  for  all  the  question  of  mere  vol- 
ume or  bigness  of  business.  The  question  before  us  is  not 
how  much  business  was  done  or  how  large  the  company  that 
did  it — ^the  vital  question  is  how  was  the  business,  whether 
big  or  little,  done — ^was  it,  in  the  test  [104]  of  the  Supreme 
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Court,  done  by  prejudicing  the  public  interests,  by  unduly 
restricting,  or  unduly  obstructing  trade?  The  question  is 
one  of  undue  restriction  or  obstruction  of  trade,  and  not  of 
undue  volume  of  trade.  If  mere  size  were  the  test  of  mo- 
nopoly and  trade  restraint,  we  have  not  one,  but  a  half 
dozen  imlawful  monopolies  in  the  large  department  stores 
of  a  single  city.  If  a  manufacturing  and  selling  business, 
fuUy  equipped  for  its  local  market,  extends  its  operations 
to  cover  a  State,  its  business,  its  facilities,  its  capital,  must 
grow  larger.  If  it  is  to  cover  nations,  it  must  be  larger  still. 
These  plain  facts  simply  buttress  the  holdings  by  courts 
tiiat  the  normal  and  necessary  expansion  of  business  to  any 
size  is  not  forbidden  by  the  Sherman  Law,  unless  such  ex- 
pansion is  accompanied  or  accomplished  by  an  undue  re- 
straint or  obstruction  of  trade.  For,  as  said  by  Mr.  Justice 
Day  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  166,  31  Sup.  Ct. 
842, 55  L.  Ed.  389,  Ann.  Cas.  1912B,  1312: 

''The  possession  of  large  assets  is  a  business  advantage  of  great 
value;  it  may  give  credit  which  will  result  in  more  economical  busi- 
ness method ;  it  may  give  a  standing  which  shall  facilitate  purchases ; 
it  may  eftable  the  corporation  to  enlarge  the  field  of  its  activities  and 
in  many  ways  give  it  business  standing  and  prestige." 

Turning,  then,  to  this  foreign  trade,  we  find  that  in  1901 
the  Steel  Corporation  did  a  foreign  trade  of  $31,000,000,  and 
in  1911  of  $91,000,000.  This  (volume  10,  p.  8847)  was  90 
pw  cent  of  the  foreign  iron  and  steel  trade  of  the  coimtry. 
On  the  one  hand,  it  is  charged  that  this  foreign  trade  was 
aoquixed  by  violation  of  the  Sherman  Act;  on  the  other, 
that  it  is  the  nonnal  and  natural  result  of  lawful  business, 
commercial  foresight,  and  persistent  eflfort.  To  determine 
these  contentions  from  the  evidence,  we  now  address  our- 
selves. Of  the  purpose  of  this  corporation  to  create  and 
possess  this  foreign  trade  there  can  be  no  question.  So  that, 
if  it  was  illegally  done,  the  company  can  not  escape  the  legal 
consequences.  Its  avowed  purpose  to  enter  into  and  acquire 
foreign  trade  in  iron  and  steel  is  shown  by  the  corporation's 
own  proofs.  Gary,  volume  12,  p.  4733;  Reed,  volume  14, 
pp.  5658,  5^2,  5563;  Bacon,  volume  14,  p.  5476.  Indeed,  in 
outUning  the  plan  and  scope  of  the  operations  of  the  Steel 
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Company,  whose  formation  he  was  then  advocating,  its  first 
president  (Schwab,  volume  11,  p.  4139)  says: 

"  I  enlarged  and  perhaps  made  a  more  strenuous  talk  to  Mr.  Morgan 
upon  the  subject  of  export,  and  our  ability  to  export,  and  foreign 
business  in  foreign  martlets,  than  any  other,  excepting  only  the  eco- 
nomic advantages  to  be  derived." 

Indeed,  that  the  Steel  Corporation  was  largely  formed, 
that  its  large  financial  resources  were  designed,  and  the  va- 
ried lines  of  its  constituent  manufacturing  units  were  bought 
to  enable  it  to  successfully  enter  foreign  trade,  is  shown  by 
the  proofs.  Thus  (volume  11,  p.  4321),  referring  to  his 
talk  with  Mr.  Morgan,  Mr.  Schwab  says: 

*'  I  expected,  naturally,  to  increase  the  foreign  trade  very  mucb. 
May  I  explain  what  I  mean  by  my  development  of  foreign  trade? 
I  said  before  that  this  business  could  only  be  practicaUy  and  success- 
fully developed  by  worlds  having  a  complete  line  of  steel  products,  and 
that  was  one  of  the  things  to  be  gained  by  this  organization. 

[105]  "Q.  And  in  taking  this  up  with  Mr.  Morgan  you  presented 
that? — ^A.  That  was  one  of  the  things  I  urged." 

The  fact  that  the  development  of  the  foreign  trade  necessi- 
tated a  wide  diversity  of  products,  that  this  product  diver- 
sity was  to  be  obtained  by  the  Federal  Steel  Company  ac- 
quiring a  number  of  mills  making  such  diversity  of  prod- 
ucts and  completely  integrating  itself,  is  shown  by  the 
proofs.  Referring  to  carrying  out  the  general  plans  which 
he  and  Mr.  Morgan  outlined  for  acquiring  such  properties, 
Judge  Gary  (volume  12,  p.  4733)  testified : 

"Q.  Now,  what  were  the  subjects  considered  by  you  gentlemen, 
directors  of  the  Federal  Company  or  owners  of  the  Federal  at  that 
time,  and  on  account  of  which,  or  after  considering  which,  you 
reached  the  resolution  you  mention? — A.  The  question  of  securing  the 
Carnegie  properties,  with  their  ore  reserves,  which  contained  a  class 
and  character  of  ore  In  large  quantities  which  the  Federal  or  the 
Minnesota  Iron  did  not  have,  particularly  their  mUls  for  diversified 
product,  their  location,  and  their  organization,  whidi  was  believed 
to  be  a  very  good  one,  and,  if  possible,  the  acquisition  of  other  com- 
panies owning  finishing  mills,  in  order  to  diversify  the  product,  in- 
including  the  Wire  Company,  which  had  been  offered  to  us  a  num- 
ber of  times,  and  for  the  purpose,  as  I  have  said,  of  completing  a 
rounded-out  proposition  for  the  development  of  the  business,  extea- 
sion  of  the  business,  mapufacturing  at  lowest  cost,  and,  particularly, 
increasing  the  extent  of  export  business.*' 


Digitized  by  VjOOQIC 


TJHITBD  QTJLTBB  V.  V.  S.  STBEL  GOBP'h.  7.5 

Opinion  of  the  Court 

And  that  such  foreign  trade  demanded  such  wide  diver- 
sity of  product  as  could  only  be  supplied  by  a  company 
which  was  broadly  integrated  to  manufacture  such  diversi- 
fied supplies  is  shown  by  the  proofs.  In  that  regard,  a  wit- 
ness of  long  experience  in  foreign  trade  (Farrell,  volume 
10,  p.  8790),  says: 

"Q.  What  Is  the  nature  of  your  customers  In  foreign  countries? 
Do  you  seU  merchants  or  directly  to  consumers,  or  both? — A,  We 
seU  to  merchants,  consumers,  and  manufacturers. 

"Q.  Is  there  any  advantage  in  selling  to  merchants  to  have  a 
diversified  Une  of  product? — ^A.  A  great  advantage.  That  is  the  rea- 
son why  we  have  been  able  to  develop  our  business,  because  we  could 
ofTer  them  a  diversified  line  of  products  from  one  source. 

"Q.  From  your  knowledge  of  the  business  and  of  the  way  it  is 
done,  what  would  you  say  as  to  whether  or  not  the  different  con- 
stituent members  of  the  Steel  Oorporation  could  aU  together  have 
developed  such  a  foreign  trade  as  has  been  developed  by  the  cor- 
poration, if  they  had  remained  s^;MLrate  and  distinct? — ^A.  It  would 
have  been  utterly  impracticable  or  impossible.  We  had  had  an  ex- 
emplification of  that  at  the  Pittsburgh  Wire  Company,  where  we 
were  obliged  to  confine  our  exports  to  two  or  three  different  prod- 
ucts, because  of  the  necessity  of  having  facilities  to  deal  with  cer- 
tain lines  of  business.    *    *    * 

**  Q.  Take,  for  instance,  the  American  Steel  &  Wire  Ck)mpany,  as  an 
economic  proposition — as  a  business  proposition;  will  you  state 
whether  or  not  it  would  have  been  feasible,  or  possible,  for  the 
Ama*ican  Steel  &  Wire  Company  to  maintain  agencies  in  the  various 
countries  as  stated  on  Bxhibit  38? — A.  It  would  have  been  impossible 
owing  to  the  cost. 

**  Q.  What  would  be  the  fact  as  to  the  Carnegie  Steel  Company  in  all 
these  countries? — ^A.  The  same  thing  would  apply  to  the  Carnegie 
Steel  Company,  even  to  a  greater  extent,  because  of  the  character  of 
their  product,  which  is  not  as  widely  consumed  as  wire  products  and 
sheet-steel  products,  and  some  of  those  others  except  in  the  case  of 
some  coarse  products. 

**  Q.  What  infiuence,  if  any,  does  the  offering  of  one  class  of  steel 
products  have  on  the  sale  of  another? — [10$]  A.  In  the  export  mar- 
kets, we  say  that  one  product  seUs  another;  that  is,  by  having  the 
great  range  of  products,  the  buyer  has  an  opportunity  to  order  prac- 
tically all  of  his  requirements.  Frequently  these  people  will  charter 
their  own  sailing  vessels  and  load  them  themselves.  They  want  to 
buy  everything  they  can." 

That  this  is  a  correct  business  estimate  of  the  demands  of 
the  foreign  market  is  corroborated  by  the  testimony  of  the 
president  of  probably  the  most  widdy  diversified  range  of 
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finished  steel  products  company  in  this  country,  who  (Sim- 
mons, volume  28,  p.  9403)  says: 

"Q.  In  what  way  has  your  ability  to  carry  on  a  foreign  business 
been  affected  by  the  fact  that  you  have  a  full  line  consisting  of  many 
kinds  of  edge  tools  and  cutlery? — ^A.  Without  that,  we  would  have 
practically  no  business  abroad. 

"Q.  Why  is  that? — ^A.  Because  no  one  line  or  one  Item  in  the  line 
would  be  sufficient  to  interest  the  foreign  buyers.    It  is  the  complete- 
ness of  the  line  under  one  brand  and  one  uniform  quality  that  they 
seem  to  take  an  interest  in. 
"  Q.  That  is,  they  buy  full  lines  of  you,  do  they  ?— A.  Yes,  sir.** 

Of  the  fact  that  this  policy  of  foreign-trade  expansion  was 
as  such  entered  into  by  the  company  and  has  since  been  pur- 
sued the  proofs  are  full.    Roberts,  volume  13,  p.  4969;  vol. 
11,  pp.  4147,  4148.    A  most  experienced  man  of  one  of  its 
constituent  companies,  the  American  Steel  &  Wire  Company, 
and  who  had  developed  its  foreign  wire  business,  was  given 
absolute  charge  of  the  development,  along  the  lines  pre- 
viously advocated   (Schwab,  volume  11,  p.  4147;  Farrell, 
volume  10,  pp.  3774,  3776),  of  all  the  export  business.    In 
1903  the  Products  Company,  a  subsidiary  of  the  Federal 
Steel  Company,  was  created  for  that  express  purpose.    A 
systematic  plan  was  pursued  of  establishing  foreign  dis- 
tributing warehouses  and  of  building  up  new  freight  lines 
and  shipping  facilities.    It  will  thus  appear  that,  whatever 
may  be  the  legal  consequences  of  the  acquisition  of  this  great 
volume  of  foreign  trade,  there  can  be  no  doubt  of  the  fact 
that  it  was  acquired  by  this  company  in  pursuance  of  a  well- 
understood  purpose.    The  proofs  also  show  that  the  diversi- 
fied products  of  the  Steel  Corporation,  the  location  of  its 
plants  for  export  manufacture,  and  its  facilities  generally, 
are  the  means  by  which  this  trade  has  been  supplied  and 
built  up.    And  they  also  disclose  the  fact  that  the  different 
subsidiary  finishing  companies  of  the  Steel  Corporation 
were,  among  other  things,  chosen  and  acquired  by  that  com- 
pany with  a  view  to  developing  the  very  foreign  trade  which 
has  since  been. acquired.    Such  being  the  case,  it  logically 
follows  that  if  the  possession  of  this  great  volume  of  foreign 
trade  is  illegal  as  «  monopoly  or  restraint  of  trade,  the  Steel 
Corporation,  of  which  the  Products  Company  is  the  mere 
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agent,  is  also  a  yiolator  of  the  Sherman  law.  Was,  then,  this 
foreign  business  acquired,  on  the  one  hand,  through  illegal 
methods  by  the  Steel  Corporation  nKmopoli^ing  or  attempt- 
ing to  monopolize  or  to  restrain  foreign  trade?  Or  was  it, 
on  the  other  hand,  the  result  of  lawful  and  fair  means  to 
expand  and  increase  American  foreign  steel  and  iron  trade 
without  driving  out  those  who  were  in  such  foreign  steel 
trade,  or  without  preventing  those  who  wanted  to  enter  it 
from  doing  so? 

[107]  We  have  already  seen  that  when  the  Steel  Corpora- 
tion entered  this  field  there  practically  was  no  existing  for- 
eign steel  trade  held  by  American  steel  manufacturers.  We 
have  seen  the  opposition  existing  in  such  foreign  markets  to 
the  building  up  of  such  trade  by  a  newcomer;  we  have  seen 
that  the  markets  of  practically  all  the  principal  nations  of 
Europe  w^re  tariff  closed  to  American  steel,  and  that  the 
spasmodic  dum;mig  policy  theretofore  pursued  by  American 
steel  manufacturers  had  created  (volume  10,  pp.  4126,4127)  a 
prejudice  against  Am^can  trade  which  had  to  be  overcome. 
In  that  regard  the  proof  by  a  witness  of  long  practical  ex- 
perience, broad  grasp,  and  ocnnmercial  success  in  building 
up  a  discredited  foreign  steel  trade  gives  weight  to  his  evi- 
dence.   It  is  (volume  10,  p.  8842) : 

''It  is  impossible  to  derelop  a  foreign  bosiAess  unless  it  is  done 
oontlniioiisly.  Buyers  wiU  not  patronise  people  who  are  not  in  a  posi- 
tion to  give  them  a  continnous  source  of  supply.  We  had,  in  the  early 
stages  of  the  corporation,  to  Uve  down  the  dumping  business,  wliich 
was  quite  prevalent  with  some  of  the  companies  prior  to  the  forma- 
tion of  the  Steel  Corporation.  •  ♦  ♦  Prior  to  the  formation  of  the 
United  States  Steel  Oorporatlon  some  manufacturers  in  this  country 
at  times  during  depressions  here  would  ship  large  quantities  of  mate- 
rials to  markets,  principally  to  producing  maiiBetB,  such  to  Great 
Britain.  The  result  was  that  prices  were  broken  down,  and  in  many 
instances  the  material  was  never  delivered  because  the  customers, 
after  the  prices  had  been  disturbed,  could  buy  material  in  their  own 
country,  and  In  some  instances  the  customer  has  paid  compensation 
to  sellers  to  cancel  the  contract"  * 

•  Indeed,  the  long  time  required  to  get  foreign  shipments  of  steel  to 
their  ultimate  destination,  and  the  dianges  in  price  meanwhOe,  makes 
even  a  regnlar,  sustained  foreign  ste^  busineni  (volume  le,  p.  4126) 
a  haaaMoas  oae. 
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He  further  says,  in  substance : 

Dumping  is  an  uneconomic  practice,  and  one  that  does  not  develop 
a  continuous  business.  It  was  a  sporadic  business  and  was  indulged 
in  owing  to  the  exigency  of  manufacturing  at  the  time.  The  eiport 
business  of  the  corporation  has  been  prosecuted  continuously.  It  haa 
been  buUt  up  from  two  hundred  and  ninety  thousand  tons  in  1903,  I 
thihkf  to  two  million  two  hundred  and  forty-six  thousand  tons  in 
1912. 

Speaking  of  the  efforts  of  American  steel  manufacturers 
endeavoring  from  1895  to  1901  to  dump  materials  abroad, 
the  same  witness  (volume  12,  p.  46?9)  says : 

"  They  were  endeavoring  to  dispose  of  large  quantities  of  material, 
and  in  doing  so  they  dislocated  those  markets,  and  as  a  consequence  of 
that  the  prices  were  greatly  demoralized,  and  the  manufacturers  in 
those  markets  not  only  met  the  prices  made  by  the  Carnegie  Steel 
Company,  but  made  lower  prices ;  and  the  result  was  that  thousands 
of  tons  of  material  were  not  delivered  by  the  Carnegie  Steel  Company, 
and  it  was  an  actual  fact  that  the  buyers  of  their  products  paid  them 
a  compensation  to  let  them  out  of  the  contracts  after  the  market  had 
been  demoralized.  The  records  of  our  office  in  London  show,  and  I 
have  examined  them  myself  at  times  when  I  have  been  over — I  was 
interested  in  looking  it  up — show  that  over  $100,000  was  paid  to  the 
Carnegie  Steel  Company  by  buyers  for  canceling  contracts  after  they 
had  thrown  this  material  on  the  market  there  to  shipbuilders  and  all 
sorts  of  people." 

It  took  the  Steel  Company  (Schwab,  volume  11,  p.  4148) 
one  or  two  years  to  get  the  foreign  business  started.  It  was 
necessary  to  establish  and  maintain  a  series  of  large  ware- 
houses all  over  the  commercial  world.  Space  forbids  details, 
but  the  proof  (Farrell,  volume  10,  p.  [108]  3785;  Defend- 
ant's Exhibit,  vol.  2,  pp.  179-189)  shows  that  nearly  300 
places  of  business  have  been  established  in  60  different  coun- 
tries and  in  all  parts  of  the  world,  and  that  great  warehouses 
or  distributing  stations  have  been  opened  at  strategic  dis- 
tributing steamship  centers.  Taking  Belgium,  for  example: 
It  was  a  great  manufacturing  country;  it  had  a  tariff  and 
90  per  cent  of  its  manufactured  product  (volume  10,  pp. 
8786,  3849)  was  exported.  Consequently,  there  was  no  mar- 
ket for  the  Steel  Company  there,  except  street  car  rails.  But 
notwithstanding  there  was  practically  no  Belgian  market  for 
foreign  steel,  the  Steel  Company  located  a  large  warehomse 
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at  Antwerp  in  which  it  stored  10,000  tons  of  sted  products, 
principally  pipe.  It  was  compelled  to  do  this,  because  from 
Antwerp  it  was  able  to  reach  trading  centers  it  could  not 
reach  direct  from  the  United  State&  In  that  regard,  the 
proof  is  (volume  10,  p.  3786)  : 

**We  have  shipping  opportunities  at  Antwerp  that  do  not  exist  in 
this  country.  Antwerp  is  a  great  distributing  point ;  a  large  number 
of  saUing  vess^s  go  to  ports  in  the  world  that  are  not  reached  by 
steamers.'* 

In  the  same  way,  while  the  Austrian  tariff  (volume  10,  p. 
3847)  shut  the  Steel  Corporation  out  of  that  country,  it 
established  a  warehouse  at  Trieste,  Austria,  by  reason  of 
the  fact  that  wire  products  and  pipe  can  be  trans-shipped  at 
Trieste  to  ports  on  the  Adriatic,  Syria,  and  the  Mediter- 
ranean. In  the  same  way,  the  Steel  Company  established 
a  warehouse  depot  at  Vancouver,  Britidi  Columbia,  through 
which  it  furnished  (volume  10,  p.  3805),  light  rails  for  lum- 
ber camps,  sheet  iron,  wire  goods,  and  pipe.  The  building 
up  of  trade  with  British  Columbia  exemplifies  that  the  steel 
trade  acquired  there  was  not  by  the  Steel  Company  restrain- 
ing or  monopolizing  an  existing  foreign  trade,  but  was,  by 
its  creating  a  new  and  non-existent  foreign  trade,  in  the  face 
of  serious  obstacles.  To  reach  Vanoouvor,  the  Steel  Cor- 
poration was  confronted  by  a  railroad  freight  rate  from 
Pittsburgh  to  Vancouver  of  $18  per  ton,  while  the  English 
steel  manufacturer  oould  reach  Vancouver  on  already  estab- 
lished lines  of  steamers  from  Liverpool  to  Vancouver  at  $7 
per  ton  (volume  10,  p.  3805).  When  his  steel  reached  Van- 
cower,  the  English  manufacturer  paid  one-third  less  of 
the  preferential  Canadian  tariff  than  the  American  manu- 
facturer (volume  10,  p.  3799).  The  result  of  these  adverse 
conditions  was  that,  aft^  the  Steel  Company  opened  its 
warehouse  at  Vancouver,  it  found  (volume  10,  p.  3805)  that 
it  was  impossible  to  do  much  business  unless  the  Steel  Com- 
pany itself  established  a  line  of  its  own  steamers  from  New 
York  to  Vancouver,  through  the  Straits  of  Magellan.  The 
Products  Company  itself,  accordingly,  started  such  a  line, 
which  is  <2ie  only  one  from  New  York  to  Vancouver.  It  has 
four  steamers  of  its  own  in  service  and  two  chartered  ves- 
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sel&    Theat  vessels  call  en  route  at  many  ports  on  the  west 
coast  of  South  America  and  Mexico^  at  some  ports  whi<^ 
have  no  regular  steamship  line.    In  addition  to  carrying  the 
products  of  the  Steel  Corporation,  they  (volume  10,  p.  3806) 
have  ^^  been  carrying  considerable  quantities  of  material  for 
other  manufacturers  in  this  country  who  had  been  unable 
to  develop  a  business  because  of  the  lack  of  facilities."    In 
order  to  obtain  return  freight  for  their  steamers,  the  Prod- 
ucts Company  have  [109]  to  load  them  at  Vancouver  with 
lumber  or  coal  for  the  Gulf  of  California  (volume  10,  p. 
3807)  there  they  reload  with  copper  matte  for  Dunkirk, 
France;  and  in  France  they  take  on  chalk  for  New  York. 
The  whole  triangular  trip  occupies  from  seven  to  eight 
months  and  shows  the  hitherto  unused  methods  and  the  con- 
tinuous sustained  effort  that  must  be  made  to  get  and  hold 
foreign  trade.    By  like  effort  trade  suited  to  the  varied  needs 
of  various  countries  has  been  built  up.    Thus  (volume  10, 
p.  3787)  distributing  warehouses  have  been  established  at 
Johannesburg,  South  Africa,  at  Sydney,  Australia,  in  New 
South   Wales,   Copenhagen,   Denmark,   Barcelona,   Spain, 
Singapore,  Straits  Settlements,  Valparaiso,  Callao,  Buenos 
Ayres,  Eio  Janerio,  and  other  parts  of  the  world  to  tiie 
number  of  40.    These  warehouses  (volume  10,  p.  3787)  are 
stocked  with  light  rails  for  mines,  corrugated  iron  for  build* 
ing,  tin  plate,  wire  products,  pipe,  and  pretty  nearly  every- 
thing the  Steel  Company  makes,  except  raUroad  rails.    The 
steel  for  South  America  is  carried  by  ship  loads  in  chartered 
vessels;  the  Products  Company  having  under  charter,  when 
this  testimony  was  taken  in  1913,  some  thirty-five  vessels  cajr- 
rying  cargoes  to  all  parts  of  the  world.    Permanent  and  ex- 
tensive bureaus  are  maintained  at  London  and  at  Paris  (vol- 
imie  10,  pp.  3789-3815),  in  order  to  sell  from  tiiere  to  the 
English  and  French  Colonial  possessions,  buyers  for  which 
possessions  gather  at  the  two  cities  named.    The  necessity 
for  sustained  continuous  effort  is  shown  by  the  proofs  (vol- 
ume 20,  p.  7959).  For  example,  the  Products  Company  has 
a  general  steel  trade  in  the  Argentine  Republic  of  six 
millions  a  year  (volume  10,  p.  8794)  consisting  of.  wire  prod- 
ucts, dieet  steel,  tin  plate,  rails,  structural  matmal,  street 
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railway  material,  etc.  Taking  the  item  of  structural  steel, 
tiie  proofs  show  the  ccmtinuous  means  by  which  such  trade  is 
obtained  and  held.  The  company  located  a  resident  engi- 
neering force  there,  designed  and  built  in  Buenos  Ayres  the 
fir^  steel  structural  building  in  South  America  (volume  10, 
p.  3794),  and,  as  a  result  of  the  maintenance  of  such  a  per- 
manent engineering  force  there,  has  built  every  steel  struc- 
ture in  Buenos  Ayres,  and  (volume  10,  p.  8795)  **  we  have 
maintained  a  very  large  office  there.  We  are  building  a 
number  of  government  buildings  there.  We  built  all  the 
buildings  of  the  Buenos  Ayres  Exposition.  We  built  one 
for  the  Argentine  Qovemment  and  one  for  the  United  States 
Grovemment  for  their  exhibits  there."  The  proofs  (volume 
10,  p.  8795)  show  that  the  products  sold  in  the  Argentine  to 
make  up  this  six  million  aggregate  are  produced  by  the 
following  subsidiary  companies  of  the  Steel  Company, 
namely,  the  Carnegie  Steel  C<Hnpany,  the  American  Sheet 
&  Tin  Plate  Company,  the  American  Steel  &  Wire  Company, 
the  National  Tube  Company,  and  the  Lorain  Steel  Company, 
and  (volume  10,  p.  8801)  the  American  Bridge  Company.  It 
will  be  noted  that  these  products,  with  the  exceptkm  of  the 
Lorain  Steel  Company,  practically  come  from  the  Pitts- 
burgh district,  and  thus  substantiate  the  proof  (volume  10, 
p.  3829)  that  the  Federal  Steel  Company  was  driven  to 
further  expansion  and  integration  in  order  to  enter  foreign 
trade. 

[110]  A  similar  trade  of  diversified  articles  amounting  to 
four  millions  (volume  10,  p.  8802)  has  been  built  up  through 
agencies  in  four  principal  commercial  centers  in  China,  and  a 
trade  (volume  10,  p.  8812)  of  five  millions  in  Cuba.  As  evi- 
dencing that  the  foreign  trade  was  largely  newly  created 
instead  of  taken  from  others,  reference  may  be  made  (vol- 
ume 10,  p.  3811)  to  the  trade  built  up  in  Black  Sea  territory. 
The  steel  sheets,  pipe,  find  wire  products  from  the  American 
Sheet  ft  Tin  Plate,  the  American  Steel  &  Wire,  and  the 
National  Tube  Companies  were  at  first  seoit  to  Hamburg 
and  there  trans-shipped.  The  building  up  of  that  trcule  by 
the  Steel  Company  has  caused  (volume  11,  p.  8811)  the 
establishment  of  a  direct  line  sailing  every  six  weeks  fimn 
S6825*— 17— VOL  6 6 
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New  York  to  the  Mediterranean,  for  which  the  Product 
Ccmipany  furnished  the  nucleus  of  each  cargo,  viz.,  from 
3,000  to  5,000  tons,  but  which  afford  shipping  facilities  to 
American  manufacturers  of  all  kinds  of  products.  In  the 
same  way,  a  sustained  trade  of  six  millions  a  year  (volume 
10,  p.  3818)  has  been  developed  in  Japan.  This  trade  con- 
sists in  pipe,  railway  material,  structural  bridge  steel,  light- 
gauged  steel,  tin  plate,  and  street-railway  material,  in  all 
(volume  10,  p.  3819)  to  the  extent  of  25,000  tons  per 
month.  In  addition  to  using  the  regular  steamer  line,  three 
or  four  vessels  chartered  by  the  Steel  Corporation  carried 
out  entire  cargoes  each  month  from  New  York  to  Japan  of 
the  varied  products  (page  3818)  of  the  Carnegie  Steel  Com- 
pany, American  Steel  &  Wire,  American  Bridge,  American 
Sheet  &  Tin  Plate,  National  Tube,  and  Lorain  Steel  Com- 
panies, respectively. 

We  have  cited  the  above  comparatively  few  foregoing 
proofs  as  to  illustrate  the  Steel  Company's  foreign  trade  to 
exemplify  its  own  continuous  and  indefatigable  efforts  (vol- 
ume 10,  pp.  3844-8846),  to  build  up  this  trade  on  legitimate, 
commercial  lines,  and  not  by  trade  restraint  or  monopoly  at  the 
expense  of  its  competitors.  It  has  been  the  creation  of  a  ^ew 
American  foreign  trade,  and  not  the  monopolistic  seizure  of  a 
pre-existing  American  foreign  trade.  Space  constrains  us  to 
go  into  the  extent  of  territory  and  varying  character  of  that 
trade,  the  varied  and  individual  requirements  that  had  to  be 
met  in  different  markets,  all  of  which  show  conclusively  that 
the  dumping,  spasmodic  foreign-trade  practices  in  vogue  in 
the  steel  trade  at  the  close  of  the  last  century  were  at  variance 
with  the  building  up  of  dependable  foreign  trade,  and  that 
with  the  Steel  Corporation  has  oome  the  substitution  of  rea- 
sonable, sound,  and  successful  craunereial  practices  in  which 
and  by  which,  under  the  proofs  in  this  reeord,  a  dependable 
foreign  steel  trade  can  alone  be  built  up.  All  these  proofs, 
facts,  and  results  serve  to  justify  our  conclusions,  which  we 
find  as  a  fact,  that  this  foreign  trade  of  the  Steel  Corpora- 
tion has  not  been  gained  by  monopoly  and  is  not  a  mo- 
nopoly;  that  it  does  not,  and  has  not,  resixained  trade;  but, 
0BL  the  oontrary,  otiiera  in  the  steel  trade  ( Youngstown,  v(U- 
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nme  IS,  p.  770S;  Marjland,  v^ume  20,  p.  7979)  hftve  been, 
at  the  same  time,  free  to  enter  such  foreign  trade  and  have 
done  80  to  the  extent  of  tiieir  refsourceg.  From  a  businesB 
view-pmnt,  the  matter  is  well  summed  up  by  an  experienced 
tmsmess  man,  produced  by  the  Gorenunent,  who,  speaking 
oi  the  wire  and  [111]  nail  business  with  which  he  was  fa* 
miliar,  and  of  the  export  business  of  the  Steel  Company, 
8%7s  (Tolume  6,  p.  803S) : 

**  I  womM  say  that  it  is  the  magniflcent  organisation  of  the  export 
AflfMrtmeBt  of  the  Steel  Oorporation  which  accomts  for  tbtir  succeoB 
#0  a  large  extent.  Ia  every  country  in  the  world  they  meet  the  condi- 
tions; for  instance,  they  have  to  have  different  gauges  in  different 
countries  and  different  size  kegs.  In  Japan  there  is  a  unit  there 
which  is  different  from  elsewhere.  Ours  is  a  keg  of  100  pounds,  but 
tteirs  to  a  keg  of  139  pounds.  Now,  to  know  how  to  reach  all  the 
dllfereiit  countries  and  supply  the  needs  according  to  the  drcum- 
staiicee  and  give  them  prices,  and  so  on,  in  tlieir  own  money,  or  It 
nosy  he  tn  Bagtish  money,  tt  Ls  their  wonderful  organisation  that  en- 
ables them  to  reach  out  as  they  do. 

'^  Q.  So  the  organisation  of  the  United  States  Steel  Products  Com- 
pany, which  handles  the  foreign  business,  is  a  very  valuable  thing 
for  the  steel  trade  of  this  country,  is  it  not? — A.  Absolutely  so.  It  Is 
a  wonderful  organisation.*' 

Bearing  on  the  systematic  organisation  thus  referred  to, 
the  proof  (volume  10,  p.  3788)  is,  in  substanoe,  aa  follows: 

**  The  managers  of  these  large  oflkes  in  foreign  countries  are  almost 
entirely  American,  and  nearly  aU  of  them  have  been  trained  in  our 
ofllces  here.  We  have  a  civil-service  system  in  our  business,  and  our 
men  are  promoted  from  one  ofBce  to  another  according  to  their  apti- 
tude for  business  in  certain  countries.  One  man  might  be  a  good 
business  man  in  Brazil,  and  might  be  a  total  failure  in  Australia.** 

A3  ahowijog  that  this  foreign  trade  has  been  built  up  on 
business  executive  effort,  we  may  hare  refer  to  the  facts  later 
noted,  namely,  the  Tery  material  decrease  in  the  cost  of  sell- 
ing and  the  very  material  increase  in  the  prices  obtained. 
And  in  that  connection,  namely,  the  increase  in  price  ob- 
tained for  goods  sold  abroad,  and  the  decrease  of  price  for 
goods  sold  in  the  United  States,  the  proof  (defendant's  ex- 
hibit, Tol.  2,  p.  190)  shows  the  importMit  fact,  namely,  that 
this  foreign  trade  has  not  been  built  up  at  the  expense  of 
the  home  market  Witibout  entering  into  the  details  of  that 
exhibit,  it  suffices  to  say  that  some  80  steel  or  wire  products 
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are  there  listed,  all  of  which  have  been  sold  at  materially 
higher  prices  in  the  foreign  than  the  same  articles  were 
being  sold  for  in  the  home  market.  We  find  in  that  list  such 
important  and  widely  used  articles  as  tin  plate,  structural 
steel,  blooms,  billets,  and  slabs,  axles  and  steel  wheels,  plates, 
bars,  and  hoops,  T-rails,  pig  iron,  black  and  galvanized  pipe, 
seamless  tubes,  horseshoes,  wires  of  all  kinds,  nails  and 
spikes,  fences,  bale  ties — for  all  of  which  higher  prices  were 
charged  and  obtained  in  the  foreign  market  than  those  paid 
by  the  domestic  consumer.  In  connection  with  that  exhibit, 
we  note  the  testimony  of  W.  E.  Corey  (volume  8,  p.  3042), 
who  says  that,  during  the  time  he  was  president  of  the  cor- 
poration : 

"The  Products  Company  had  become  so  weU  established  and  had 
worked  up  such  a  line  of  customers,  and  trade  conditions  in  the  world 
were  such,  that  as  high  prices  were  netted  to  the  mills  on  foreign 
business  as  on  domestic,  and  on  some  occasions  were  higher  on  cer- 
tain contracts." 

To  the  same  effect  is  the  testimony  of  James  A.  Farrell 
(volume  10,  p.  3853),  who  says: 

"  Q.  According  to  this  statement.  Exhibit  No.  43,  the  gross  tonnage 
of  the  corporation  increased  between  those  years  from  1,001,716  to 
2,243,138  tons,  that  is,  from  1904  to  1012,  or  128.9  per  cent? — 
[112]  A.  Yes,  sir. 

" Q.  While  the  seUing  value  increased  181.7  per  cent?-— A.  Tes,  sir; 
181.7. 

"  Q.  Or  an  increase  of  the  average  per  gross  ton  of  25.8  per  cent? — 
A.  Yes. 

"  Q.  What  occasioned  that  increase  in  the  average  price  per  ton  re- 
ceived by  you  on  these  export  sales?— A.  Because  of  the  fact  that  we 
were  constantly  selling  a  higher-priced  product ;  that  is,  we  were  seU- 
ing  the  various  commodities  in  highly  finished  lines  and  fewer  of  the 
products  in  semi-finished  and  coarser  lines. 

"  Q.  How  was  it  that  you  were  able  to  increase  the  value  or  im- 
prove the  kind  of  product  you  were  seUing  in  that  way?  Was  It 
because  you  were  becoming  established,  or  why?— A.  It  was  a  natural 
development  due  to  the  fact  that  we  had  established  offices  all  over  the 
world,  and  because  of  the  fact  that  our  mUls  were  getting  into  a  state 
of  preparation  to  do  this  diven^ed  business. 

'*  Q.  In  addition  to  s^Ung  the  higher  grade  of  goods,  more  finlghtd 
articles,  how  do  the  prices  upon  these  spedflc  commodities  compare 
per  ton  in  1904  and  1912,  as  a  rule?— A.  They  show  an  Increaae  of 
about  25  per  cent 
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''Q.  Then  your  increase  was  caused  by  that  also,  that  you  were 
able  to  get  better  prices  on  a  specific  product? — A.  Yes,  sir. 

"  Q.  Or  many  of  the  specific  products? — A.  Yes. 

**  Q.  That  is  all  detailed,  is  it  not,  in  defendant's  Exhibit  42?— A. 
It  is. 

"Q.  Year  by  year?— A.  Yes;  1904  to  1012. 

"Q.  Indnsive?— A.  Yes. 

**  Q.  This  Exhibit  43  shows  an  increase  in  the  domestic  business  in 
tonnage  from  1904  to  1912  of  87  per  cent,  or  from  5,818,149  tons  to 
10,877,544  tons,  and  an  increase  in  the  selling  value  of  65.2  per  cent,  or 
a  decrease  in  the  average  per  gross  ton  on  shipments  to  the  domestic 
market  of  11.6  per  cent?— A.  11.6  per  cent. 

•*  Q.  What  was  the  occasion  of  that? — A.  Because  of  the  fact  that 
prices  in  the  domestic  department  have  constantly  shown  a  decline. 
We  were  getting  about  $8  a  ton  less  for  materials  in  the  domestic 
market  than  we  were  receiving  in  1904. 

"  Q.  You  have  stated  that  you  are  getting  about  $8  per  ton  less  in 
the  domestic  market  than  you  did  in  1904,  that  is,  you  did  in  1911? — 
A.  Yes. 

**  Q.  Has  the  price  in  the  domestic  market  fluctuated  in  that  time 
more  or  less  in  difTerent  years? — ^A.  More  or  less,  but  it  has  gradually 
shown  a  lower  return." 

In  this  matter  we  have  not  overlooked  Government  Ex- 
hibit No.  205  (volume  4,  p.  1614),  which  challenges  some 
11  articles  of  export.  It  will  be  observed,  however,  the  ex- 
hibit itself  concedes  that  the  prices  include  "  in  the  majority 
of  cases  the  freight  and  insurance  to  destination.''  As  we 
have  no  facts  and  figures  as  to  the  separate  items  of  such 
"C.  I.  F."  exports,  we  have  no  proof  warranting  our  ex- 
cepting them  from  the  conclusions  stated  above,  namely, 
that  higher  prices  have  usually  been  obtained  in  the  foreign 
market  than  have  been  charged  in  the  domestic. 

It  will  thus  be  seen  that  the  significant  factor  in  the  view 
of  the  experienced  witness  quoted  above  (volume  6,  p.  2033) 
is  in  the  Products  Company  ascertaining,  meeting,  and  sup- 
plying the  individual  need  of  individual  foreign  markets. 
And,  as  emphasizing  his  illustration  of  a  [113]  different 
nail-keg  unit  in  Japan  as  the  basis  of  doing  business,  it 
might  be  added  that  to  gain  a  foothold  in  the  trade  of 
India  another  unit  was  demanded,  for  the  proofs  show  (vol- 
ume 10,  p.  3792)  that  in  India  the  keg  unit  does  not  prevail 
at  all;  that  there  the  nail  unit  is  a  seven-pound  package  of 
nails  in  paper  packages,  which  are  put  up  in  such  package 
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at  the  nail  mill  at  Allentown,  Pa.,  a  seaboard  plant,  which 
was  acquired  with  the  American  Steel  &  Wire  Company. 
In  the  same  way  the  proofs  show  (volume  10,  p.  3792)  the 
markets  of  Australia  demand  an  oval  nail,  while  in  Java  a 
round  one  is  required.  Indeed,  the  absolute  necessity  of 
making  different  goods  for  the  foreign  markets  from  those 
made  for  home  trade  is  illustrated  by  the  proofs  of  the 
large  expense  necessarily  incurred  to  meet  these  local  for- 
eign requirements.  Thus  the  evidence  (volume  10,  p. 
3881)  is: 

"  The  first  rail  order  we  executed  at  the  Tennessee  Works  was  for 
the  Argentine  Government,  for  the  Chumbicha  Railway.  We  ex- 
pended on  the  rolls  in  preparing  the  rails  for  that  order  something 
like  $74,000.    That  was  the  first  order." 

And  (volume  10,  p.  3844) : 

"After  the  corporation  acquired  the  American  Steel  &  Wire  Com- 
pany they  expended  $800,000  on  the  Allentown  miU  in  order  to 
diversify  its  products  and  increase  its  opportunity  to  do  a  wider 
range  of  foreign  business  than  it  was  doing  at  the  time." 

A  patient  study  of  the  proofs  of  actual  business  factd,  diffi- 
culties, and  efforts  shown  in  the  testimony  of  experienced 
business  men  leads  us  to  these  conclusions : 

First,  that  the  foreign  business  in  steel  and  iron  done  by 
the  Steel  Corporation  has  increased  (volume  10,  p.  3843) 
from  290,000  tons  in  1903  to  about  2^60,000  tons  in  1912, 
and  in  value  from  $31,000,000  in  1904  to  $91,000,000  in  1913 
(volumelO,  p.  3783). 

Second,  that  the  Steel  Corporation  normally  does  from 
80  to  90  per  cent  of  the  foreign  iron  and  steel  business  of  the 
United  States  (volume  10,  p.  3897) ;  that  its  exports  of 
$91,000,000  in  1913  includes  $30,000,000  of  "re-export"  busi- 
ness,  so  called,  which  it  does  in  connection  with  other  Ameri- 
can manufacturers  using  its  basic  products;  that  the  "re-ex- 
port "  business  in  connection  with  other  companies  (volume 
10,  p.  3848)  ^ave  employment  to  from  15,000  to  18,000  men, 
and  the  foreign  business  of  the  Steel  Corporation  to  40,000 
men. 

Third,  that  its  competitors  in  the  iron  and  s1;eel  business, 
with  some  few  exceptions  (volume  19,  p.  7709),  do  not  seek 
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to  enter  the  foreign  market  so  kmg  as  they  can  get  a  naricet 
at  home  (vohune  10,  pp.  8845, 8647, 8697;  Tolume  20,  p.  7980; 
volume  28,  p.  12089),  and  what  foreign  steel  business  tiierd 
was  prior  to  1901  had  been  small,  and  generally  not  profit* 
d)le,  and  was  d(me  at  from  7  per  cent  to  11  per  cent  expense 
on  invoice  (Farrell,  volume  10,  p.  8791;  Government  Ex- 
hibits, volume  3,  p.  1138;  Painter,  volume  5,  p.  1974;  Steven- 
scm,  volume  3,  p.  1093;  Benner,  volume  6,  p.  2499,  in  oonneo* 
tion  with  Farrell,  volume  12,  p.  4028;  Gary,  volume  12,  p« 
4758;  Defendant's  Exhibit,  volume  9,  p.  781). 

Fourth,  that  the  success  of  the  Steel  Company  in  building 
up  this  c<mtinuous  foreign  tracfe  primarily  consisted  in  its 
mechanical  ability  [114]  to  nuike  the  wide  range  and  variety 
of  product  required  by  foreign  markets  and  in  its  manuf ae* 
ture  of  such  diversified  products  at  plants  properly  located 
for  export  trade.  Volume  10,  pp.  8790,  8848,  8844,  4128; 
volume  11,  p.  4320:  volume  18,  p.  5017;  volume  28,  p.  9408; 
volume  20,  pp.  7978,  7979.  In  that  connection  reference 
might  be  made  to  the  proof  (volume  10,  p.  4128),  as  showing 
how  essential  to  the  maintenance  of  foreign  trade  is  the 
diversity  of  product  which  comes  from  broad  integration 
(volume  10,  p.  4128)  ; 

**  Q.  Can  a  manufacturer  having  a  large  Une  of  iirodncts  for  sale 
Afford  to  maintain  such  warehouses  and  conduct  that  bosiness,  when 
A  person  manufacturing  only  one  line  of  goods  could  not  afford  to 
do  it? — ^A.  It  was  tried  by  the  National  Tube  Company  before  the 
fermation  of  the  8teel  Corporation.  Tfaey  established  a  large  ware- 
house at  Johannesburg,  South  Africa,  and  were  obliged  to  abandon  it 
for  two  reasons,  one  because  of  the  cost  of  doing  business.  It  cost 
them  over  8  per  cent  to  do  the  business,  because  they  had  one  line  of 
goods  to  sell  only." 

Fifth,  in  gradually  reducing  its  own  overhead  cost  of  for- 
eign selling  (volume  10,  p.  3791),  from  about  3^  per  c^it  in 
1901  to  8  per  cent  in  1911. 

Sixth,  in  gradually  increasing  the  price  of  such  of  its 
product  as  was  sold  in  the  foreign  market  from  1904,  when 
the  trade  had  gotten  under  way,  to  1912,  while  it  was  at  the 
same  time  gradually  decreasing  the  price  of  such  of  its  product 
as  was  sold  to  consumers  in  the  home  market  Volume  10,  pp. 
3853-3865.  These  relative  changes  are  shown  by  defendant's 
Exhibit  (volume  2,  p.  208),  as  follows:  In  1904  the  Steel 
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Corporation  sold  such  of  its  product  as  it  exported  at  an 
average  price  of  $27.22  per  gross  ton ;  by  1912  it  was  able  to 
market  them  at  $34.24.  During  the  same  period  it  was  in 
1904  receiving  for  such  of  its  product  as  was  sold  in  the  home 
market  an  average  of  $41.44  per  gross  ton;  by  1912  this  price 
was  reduced  to  $36.53. 

With  these  facts,  figures,  and  results  proved  in  this  record, 
we  are  warranted  in  holding  that  the  foreign  trade  of  the 
Steel  Corporation,  its  mode  of  building  it  up,  and  its  reten- 
tion when  built  up  are  not  contrary  to  the  Sherman  Law. 
To  hold  otherwise  would  be,  practically  and  commercially, 
to  enjoin  the  steel  trade  of  the  United  States  from  using  the 
business  methods  which  are  necessary  in  order  to  build  up 
and  maintain  a  dependable  business  abroad,  and  if  the  Sher- 
man Law  were  so  construed,  it  would  itself  be  a  restraint 
of  trade  and  unduly  prejudice  the  public  by  restraining  for- 
eign trade.  Happily,  it  is  open  to  no  such  charge,  for,  as 
the  Supreme  Court  in  the  Standard  Oil  case  said : 

"  One  of  the  fundamental  purposes  of  the  statute  Is  to  protect,  not 
to  destroy,  rights  of  property." 

[4]  Seeing,  then,  that  the  Steel  Corporation,  at  the  time 
this  petition  was  filed,  was  engaged  in  the  natural  and  nor- 
mal conduct  of  business,  both  home  and  foreign,  and  that  it 
was  not  then  monopolizing,  restraining,  or  attempting  to 
monopolize  or  restrain,  trade  in  iron  and  steel  between  the 
States  or  with  foreign  nations,  we  next  turn  to  1901,  the 
year  the  corporation  was  formed,  and  address  ourselves  to 
the  inquiry  whether  it  was  formed  in  order  to  so  monopolize 
or  restrain  trade;  or,  to  use  the  test  fixed  by  the  Supreme 
Court  {Nash  v.  tfrdted  States^  supra)  ^  [115]  was  the  Steel 
Company,  when  created,  a  combination  which  by  its  intent 
was  meant  to,  or  by  the  inherent  nature  of  its  contemplated 
acts  would,  "prejudice  the  public  interests  by  unduly  re- 
stricting competition  or  unduly  restraining  iJie  course  of 
trade"?  Now,  what  is  meant  by  the  phrase  "the  inherent 
nature  of  its  contemplated  acts,"  which  violate  the  statute 
when  an  illegal  combination  is  originally  formed,  and  which, 
continuing,  because  inherent  elements  warrant  its  dissolution 
whenever  questioned,  is  illustrated  by  what  was  found  to  be 
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the  fact  in  the  Standard  Oil  case.  There  the  court  based  its 
right  and  duty  to  dissolve  the  Standard  Oil  Company  on 
the  two  facts  that,  first,  the  Standard  Oil  Company  (221 
U.  S.  74,  81  Sup.  Ct.  602,  55  L.  Ed.  619,  34  L.  R.  A 
[N.  S.]  884,  Ann.  Cas.  1912D,  734)  destroyed  the  ''potenr 
tiaUty  of  competition  "/  and.  second,  that  it  was  **  a  monopo- 
lization bringing  about  a  perennial  violation  of  the  second 
section  of  the  act"  And  that  there  was  in  the  Standard  Oil 
Company  of  New  Jersey  a  destruction  of  the  power  to  com- 
pete— the  potentiality  of  competition — ^and  a  perennial,  con- 
tinuous, and  perpetual  violation  of  the  law  was  shown,  in 
the  court's  estimate  (221  U.  S.  75,  31  Sup.  Ct.  505,  55  L.  Ed. 
619,  84  L.  R.  A.  [N.  S.]  834,  Ann.  Caa  1912D,  734),  by  the 
following  state  of  facts: 

"(a)  Because  the  uniflcatiou  of  power  and  control  over  petroleum 
and  its  products  which  was  the  inevitable  result  of  the  combining  in 
the  New  Jersey  corporation  by  the  increase  of  Its  stock  and  the  trans- 
fer to  it  of  the  stocks  of  so  many  other  corporations,  aggregating  so 
rast  a  capital,  gives  rise,  in  and  of  itself,  in  the  absence  of  counter- 
yaiUng  dreumstances,  to  say  the  least,  to  the  prima  facie  presumption 
of  intent  and  purpose  to  maintain  the  domlnancy  over  the  oil  industry, 
not  as  a  result  of  normal  methods  of  industrial  development,  but  by 
new  means  of  combination  which  were  resorted  to  in  order  that 
greater  power  might  be  added  than  would  otherwise  have  arisen  had 
normal  methods  been  followed,  the  whole  with  the  purpose  of  ex- 
cluding others  from  the  trade,  and  thus  centralizing  in  the  combination 
a  perpetual  control  of  the  movements  of  petroleum  and  its  products  in 
the  channels  of  interstate  commerce." 

At  this  point  we  deem  it  proper  to  specially  note  these 
vitally  important  terms  used  by  the  Supreme  Court,  viz,  the 
destruction  of  "the  potentiality  of  competition,"  and  the 
"  perennial  violation  "  of  the  statute.  For,  when  it  comes  to 
the  question  of  the  dissolution  of  the  combination,  and  that  is 
the  phase  of  this  case  we  are  now  considering,  a  dissolution 
must  be  decreed  whenever  the  inherent  nature  of  its  contem- 
plated acts  is  such  that  from  its  very  nature  the  combination 
was  bound  to  destroy  "  the  potentiality  of  competition,"  and 
these  violations  were,  from  its  inherent  nature,  bound  to  be 
peramial.  In  other  words,  the  Standard  Oil  Company  had 
to  be  dissolved  because  its  inherent  nature  was  such  that  it 
was  bound  to  destroy  the  power  to  compete  in  petroleum, 
and  it  would  not  be  heard  to  say  it  had  no  intent  to  destroy 
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competition  when  its  inherent  nature  had  made  it  do  so.  It 
therefore  follows  that,  if  such  destruction  of  the  power  of 
competition  and  that  by  perennial  violation  thus  evidenced 
the  original  inherent  illegal  nature  of  the  combination,  it 
would  seem  that  if  a  long  series  of  years  had  not  resulted  in 
a  combination  either  destroying  actual  competition  of  others, 
or  of  their  power  to  compete,  or  had  not  resulted  in  the  long 
years  of  the  combination's  business  in  constant,  perennial 
violations  of  law,  it  could  not  1116]  reasonably  be  held  that 
the  inherent  original  nature  of  such  combination  was  such  as 
to  make  it  unlawful  when  originally  created  and  liable  to  dis- 
solution whenever  afterwards  challenged.  On  the  contrary, 
it  would  seem  that  the  acts  of  a  combination  are  fair  tests  of 
the  real  inherent  nature  of  the  combination,  and  that  in  such 
case  the  time-tried  rule, "  By  their  fruits  ye  shall  know  them," 
might  well  serve  to  best  gauge  the  source  or  tree  from  or  on 
which  the  fruit  matured.  But,  passing  by  this  time-tried 
rule,  with  its  practical  tests  of  what  the  Steel  Company  did 
in  the  ten  years  subsequent  to  its  creation,  let  us  address  our* 
selves  to  the  proofs  of  what  was  done  at  or  about  the  time 
the  Steel  Corporation  was  formed,  and  from  these  proofs 
alone  determine  whether  the  object  of  those  forming  it  was 
to  prejudice  the  public  by  unduly  restricting  competition  or 
unduly  obstructing  the  course  of  trade,  or,  even  if  there  was 
no  such  intent,  was  the  inherent  nature  of  the  Steel  Corpor- 
ation's contemplated  acts  such  as  to  prejudice  the  public  by 
imduly  restricting  competition  or  imduly  obstructing  the 
course  of  trade? 

A  study  of  these  proofs  satisfies  us  that  the  United  States 
Steel  Corporation  could  not  have  been  formed  unless  the 
minds  of  two  men  had  previously  united  in  a  common  pur- 
pose. Those  two  men  were  J.  Pierpont  Morgan  and  Andrew 
Carnegie.  With  them  cooperated  Charles  M.  Schwab,  the 
President  of  the  Carnegie  Steel  Company,  Elbert  H.  Gary, 
president  of  the  Federal  Steel  Company,  and  James  HL 
Reed,  the  coimsel  of  Mr.  Carnegie  and  a  director  of  the 
Carnegie  Steel  Company,  all  of  whom,  except  Mr.  Carnegie, 
became  directors  of  the  Steel  Corporation.  While  the  co* 
operation  and  participation  of  other  persons  and  other  com- 
panies subsequently  aided  and  was  necessary  to  the  carry- 
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ing  out  of  the  proposed  formaticm  of  the  Steel  Company, 
yety  laying  aside  all  mere  incident,  and  going  to  the  crux  of 
the  case,  it  is  clear  from  the  proofs  that  the  Carnegie  Steel 
Company  held  such  a  dominant  relation  to  the  steel  and 
iron  trade,  and  Mr.  Morgan  held  such  a  dominant  rela- 
tion in  finance,  that  imless  Mr.  Carnegie,  who  was  the  con- 
trolling shareholder  of  the  Carnegie  Steel  Company,  and 
Mr.  Morgan,  through  his  relation  to  the  finances  of  the 
oountry  and  as  a  director  of  the  Federal  Company,  could 
make  possible  a  purchase  of  the  Carnegie  Company  by  the 
Federal  Company,  the  United  States  Steel  Corporation 
could  not,  and  would  not,  have  been  formed.  As  Messrs. 
Schwab,  Gary,  and  Reed  all  aided  in  bringing  the  two 
principals  to  an  agreement,  and  as  a  result  of  such  agree- 
ment was  the  formation  of  the  Steel  Company,  we  are  justi- 
fied in  saying  that,  if  there  was  intuit  to  violate  the  Sher- 
man Law,  to  be  effected  through  the  organization  of  the 
Steel  Company,  then  such  company  was  primarily  the  work 
of  Messrs.  Carnegie  and  Morgan,  assisted,  of  course,  by  all 
those  who  participated  in  the  furtherance  of  this  primary 
purpose  of  bringing  the  principals  together,  as  directors  of 
the  Federal  Steel  Company  in  agreeing  to  a  purchase  of, 
or  in  forming  and  taking  part  in,  the  management  of  the 
Steel  Corporation  itself. 

Considering  the  magnitude  of  what  was  done,  the  mere 
sequence  of  events  which  resulted  in  the  |ormation  of  the 
Steel  Company  had  tK  directness,  a  simplicity,  and  a  rapidity 
which  is  remarkable.  On  De[117]cember  12,  1900,  Charles 
M.  Schwab  made  an  address  at  a  dinner  given  to  him  in 
New  York  in  which,  in  substance,  he  gave  a  clear  statement 
of  the  steel  business,  showing  that  the  metallurgical  method 
of  making  steel  and  the  physical  method  of  handling  it 
were  then  fnlly  developed,  and  he  outlined  his  notions  of 
wherein  further  advance  was  possible.  His  testimony  as  to 
his  address  is: 

'*  I  taUced  abevt  the  advantages  that  mig^t  be  derlyed  from  didag 
a  mamiiactiiriiic  bVBinesa  on  a  targer  scale  ttxa  had  Umb  been  at- 
tempted and  that  we  had  undertaken  in  the  manQfactorliig  tines  up 
to  that  time;  aU  <mr  endeavera  up  to  that  time  had  beoi  to  perfect 
nelhoda  of  manufaeture.    By  that  I  mean  metaUurgieal  and  eco* 
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nomical  methods.  By  economies  I  mean  that  I  b^ieved  that  we  had 
then  reached  the  limit,  or  very  nearly  so,  at  which  economies  from 
a  metallurgical  or  mechanical  standpoint  could  be  made  effectiye,  and 
I  belieyed  that  the  next  great  step  in  economical  manufacture  was  to 
so  regulate  the  business  and  plants  of  the  business  in  manufacturing 
on  a  larger  scale  than  had  ever  been  attempted  heretofore;  that 
instead,  as  was  then  the  practice,  of  having  one  mill  to  make  10  or 
20  or  50  products,  the  greatest  economy  would  result  from  having 
one  mill  make  one  product,  and  make  that  product  continuously. 
The  history  of  manufacture  has  shown  that  any  line  that  specializes 
in  any  direction  obtains  the  best  economical  results,  and  I  beliered 
that  the  various  lines  of  steel  should  be  so  specialized,  that  it  was 
not  possible  for  any  one  company  then  to  do  that  at  once,  but  I  also 
believed  that  great  economies  would  result  from  locating  mills  at  the 
point  of  consumption,  by  which  the  cost  of  transporting  the  finished 
material  to  the  point  of  consumption  would  in  many  cases  be  reduced 
or  saved.  I  also  pointed  out  that  I  believed  that  great  economic  re- 
sults would  follow  from  our  being  able  to  manage  these  concerns  in 
a  manner  that  would  stimulate  the  most  effective  effort  in  the  man- 
agement of  the  different  concerns. 

•  •••••* 

"  I  went  on  to  say  that  one  of  the  most  effective  things  would  be 
our  ability,  as  I  said  before,  to  stimulate  the  various  managements. 
Secondly,  or  thirdly,  I  felt  that  the  great  export  business  of  this 
country  in  iron  and  steel  could  only  be  done  in  that  way.  I  felt, 
furthermore,  that  great  economies  would  result  in  all  these  general 
items  of  expense  which  are  met  in  the  manufacture  of  iron  and  steel, 
on  account  of  selling,  traveling,  office  expenses,  and  all  the  general 
items  that  each  individual  concern  with  an  individual  line  had  to 
cover  with  a  full  organization.  That  could  be  covered  by  one  such 
organization,  and  I  felt  that  much  economy  would  result  in  that  dlrec^ 
tion,  and,  indeed,  the  whole  line  of  my  talk  that  evening  was  intended 
to  show  that  the  next  great  economic  step  to  be  made  in  the  manufac- 
ture of  steel,  or,  indeed,  any  business  in  general — ^I  did  not  confine 
myself  entirely  to  the  steel  business — directly  to  the  steel  business, 
but,  in  general,  that  the  great  economic  result  to  be  next  obtained  in 
manufacture  was  by  the  adoption  of  these  methods,  and  then  I  made 
that  application  generally  to  the  steel  industry.  *  *  *  I  pointed 
out,  for  example,  the  attempt  that  had  been  made  to  manufacture 
steel  cars;  that  few  companies  throughout  the  United  States  who 
were  engaged  in  the  manufacture  of  bridges  and  other  fabricated 
materials  were  attempting  to  manufacture  steel  cars ;  that  that  could 
never  be  successful ;  that  the  only  way  it  could  be  successful  was  for 
some  one  works  to  devote  itself  exclusively  to  the  manufacture  of 
steel  cars,  and  one  kind  of  steel  cars;  that  if  <ttfler^t  kinds  of  steel 
cars  had  to  be  made,  like  passenger  cars,  for  example,  as  b^ng  dif- 
ferent from  frei£^t  cars,  two  separate  works,  as  following  out  this 
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gie&eral  Uiie  of  policy,  would  have  to  be  built  and  so  operated.  I  then 
pointed  out,  for  example,  structural  steels.  In  those  days  a  structural 
mill  would  probably  make  six  different  sizes  of  beams  and  channels 
and  angles ;  by  my  plan  a  mill  would  be  built  that  would  roll  on  angles 
ez<tesively,  and  a  mill  would  then  be  built  that  would  roll  on  beams 
exclusive,  and  that  the  finished  material,  and  so  forth,  of  these 
mills,  b^ng  adapted  for  that  special  thing,  would  be  better  and 
cheaper. 

[118]  "Well,  Mr.  Morgan  listened  with  interest,  and  then  asked 
me  to  sit  down  and  talk  with  him  a  few  minutes.  The  dinner  was 
short  and  we  sat  in  a  comer  and  talked  for  some  time  at  more  length 
and  with  more  amplification  upon  this  subject** 

Shortly  afterwards  Mr.  Morgan  sent  for  Schwab,  who 
says: 

"This  whole  subject  was  then  gone  into  with  much  more  detail, 
and  the  theories  which  I  then  advocated  w^e  amplified  with  reference 
to  tlieir  application  to  the  steel  industry;  and  I  pointed  out  at  that 
interview  to  Mr.  Morgan  in  great  detail  the  economies  and  advan- 
tages that  would  result  under  those  theories  from  their  application 
to  the  steel  industry. 

"  Q.  Was  there  any  suggestion  then,  or  discussion,  with  regard  to 
the  advisability  of  a  large  corporation  with  facilities  f6r  manufac- 
turing on  all  lines?— A.  There  was ;  that  was  the  chief  discussion  of 
the  evening. 

'*  Q.  Can  you  go  into  that  a  little  fuller? 

**  I  told  Bir.  Morgan  that  if  the  steel  industry  of  this  country  were 
to  start  anew,  that  if  there  were  no  steel  plants  here,  what  I  should 
advocate  and  build  was  such  a  plant  as  I  have  described  heretofore, 
but  tiiat  in  view  of  the  fnct  that  the  most  of  these  things  did  exist, 
perhaps  not  in  an  ideal  way  or  Ideal  location,  that  a  new  idant  would 
be  made  possible,  and  that  in  view  of  the  fact  that  they  did  exist 
and  that  they  could  be  made  ultimately  to  conform  to  this  theory,  I 
believed  that  the  then  existing  steel  plants  which  I  pointed  out  to 
him  could  be  fwmed  into  one  company,  whidi  would  ultimately  ac- 
complish all  the  results  which  I  had  outlined.  That  was  discussed  at 
some  length.  The  companies  were  mentioned  that  I  thoutfbt  would 
acc(Mi4^1ish  these  results.  They  did  not,  by  any  means,  embrace  all 
the  conqMinies  in  the  United  States,  but  those  ii^ch  I  thou^^t  would 
effectively  make  such  an  organization  as  was  outlined. 

"  Q.  Were  they  such  as  to  cover  all  the  brandies  of  the  industry?— 
A.  They  were. 

**  Q.  And  "wluit  was  your  discussion  with  him  with  regard  to  the 
foreign  sltoatloDT 
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*'  Witli  reference  to  the  foreign  situation,  I  pointed  out  to  him  tbat 
up  to  that  time  our  business,  the  steel  business  in  general,  had  been 
nominal  with  reference  to  export  business;  and  that,  in  my  oplsion. 
it  could  only  be  made  profitable  and  possible  by  such  an  organlzatloii ; 
that  no  company  selling  an  individual  line,  a  single  line,  or  one  or 
two  lines,  could  hope  to  successfully  compete  for  foreign  business 
where  they  were  not  prepared  to  furnish  the  customer  every  line  that 
he  might  require  for  a  structure  or  a  business ;  and  that  half  a  dosen 
or  a  dozen  individual  companies  could  not  afford  the  expense  or  the 
organization  or  secure  the  talent  necessary  to  make  a  sucoesaful  ex- 
port business,  while  such  a  company  as  I  outlined  could. 

•  •••••• 

"  Q.  Did  you  mention  the  facilities  that  such  a  corporation  as  you 
described  would  need  to  possess? — A.  I  did ;  and  I  may  say  that  I  en- 
larged and  perhaps  made  a  more  strenuous  talk  to  Mr.  Morgan  upon 
the  subject  of  export  and  our  ability  to  export  and  foreign  business 
in  foreign  markets  than  any  other,  excepting  only  the  economic  ad- 
vantages to  be  derived. 

•  ••*•*• 

"  With  reference  to  the  ore,  I  pointed  out  to  Mr.  Morgan  how  advan- 
tageous it  would  be,  for  example,  for  one  mine  to  mine  all  it  could, 
regardless  of  what  furnaces  or  products  it  was  to  go  to,  and  have  that 
ore  then  distributed  by  an  expert  between  these  100  furnaces  that  would 
then  operate,  Instead  of  5  or  6  by  which  the  mine  could  run  continuously 
and  run  at  a  given  amount  and  under  the  most  economical  conditions, 
regardless  of  how  the  ore  was  to  be  distributed;  because,  when  a 
firm  owned  5  or  6  furnaces,  it  was  a  question  of  how  much  of  each 
kind  of  ore  from  each  mine  they  could  use,  but,  when  a  firm  owned 
100  furnaces,  the  question  of  distributing  the  ore  from  [119]  each 
individual  mine  to  that  furnace  became  a  simple  and  effective  one; 
and  that  that  would  be  of  great  advantage  from  a  mining  point  of 
view.  The  fact  that  one  mine  contained  ore  of  a  high  percentage  of 
phosphorus  might  make  It  possible  In  an  individual  concern  to  only  run 
it  half  the  year ;  while,  if  the  product  from  that  mine  was  to  be  dis- 
tributed to  100  furnaces,  the  additional  amount  of  high  phosphorus 
would  be  80  little  as  to  be  no  disadvantage,  and  therefore  that  mine 
could  run  continuously.  With  reference  to  the  handling  of  the  ore 
from  the  mines  to  the  docks  in  the  days  of  Individual  ownership,  it 
was  exceedingly  difficult  at  the  docks  and  on  the  railroad  to  keep  the 
ores  for  the  different  firms  and  from  the  different  mines  separated 
and  8hli4)ed  as  they  desired  to  handle  it  upon  their  boat;  whereas, 
with  this  large  ownership  of  works,  it  was  possible  to  ship  the  ore 
to  the  various  docks  as  fast  as  it  came  down,  without  any  of  the  ex- 
pense from  delay.  The  ships,  instead  of  waiting  at  the  docks  until 
their  sptdal  load  of  ore  could  come  around  and  takie  the  ere,  they 
would  come  into  port  and  depart  ten  hours  later,  iastead  of  titaree  sr 
fouD  days  latsr,  because  the  ore  was  alwajn  there  ready  to  load  on 
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tbe  ships.  Th^re  is  DoUtliig  In  shlppiQg  that  costs  m^re  than  d^lay 
In  discharge  and  loading;  and  therefore  that  very  great  economy  was 
accomplUdied  at  once.  I  think  the  records  of  the  ships  will  show  to- 
day that  a  very  small  fraction  of  the  time  was  consumed  in  handling 
the  materials  at  terminals,  as  compared  with  what  it  was  in  times  of 
indiTldual  ownerstiip.  So  I  went  tlirough  from  ore  mines,  railroads, 
and  shipping,  to  the  handling  of  material,  right  down  to  the  finished 
material,  which  was  the  same  thing  as  I  have  described  before  with 
reference  to  individnal  efforts. 

•*  Q.  Did  yon  or  not  speak  of  the  advantage  of  a  company  owning  its 
ore  and  its  furnaceis,  and  its  rolling  mills  and  finishing  mills? 

"  I  told  him— I  will  put  it  that  way— that  up  to  1892  there  was  a 
very  strong  feeling  that  manufacturing  companies  sliould  not  own 
ore,  but  that  had  then  changed.  The  Carnegie  Company  was  gradu- 
ally acquiring  ore  wherever  it  could,  and,  to  my  mind,  the  successful 
manufacture  was  only  possible  where  every  single  step  in  the  line 
of  manufacture  was  carried  out  by  3ome  one  concern,  and  that  for 
the  greatest  economy,  for  the  greatest  development  of  the  business, 
it  was  an  absolute  necessity." 

The  possibility  and  desirability  of  creating  an  American 
company  capable  of  acquiring  foreign  trade  should  have 
been  especially  dwelt  upon  by  one  so  thoroughly  conversant 
with  the  steel  business  will  be  quite  apparent  when  the  sig- 
nificance of  the  proofs  as  to  the  relative  relation  of  the  ex- 
port trade  of  the  great  commercial  European  countries  is 
considered.  The  export  steel  trade  of  England  is  (volume 
10,  p.  3898)  65  per  cent,  as  contrasted  with  85  per  cent  of 
home  trade;  Germany  (volume  10,  p.  3808)  sends  60  per  cent 
of  her  steel  abroad,  as  against  40  per  cent  ccmsumed  at  home ; 
Belgium  (volume  10,  p.  3849)  sends  90  per  cent  of  her  prod- 
uct abroad. 

The  outcome  of  this  second  talk  was  that : 

**  Hr.  Morgan  was  very  much  interested,  and  said  to  me  that  if  I 
could  secure  a  price  from  Mr.  Carnegie  that  he  would  undertake  the 
formation  of  such  a  company ;  that  he  would  undertalce  the  business ; 
that  is  the  way  he  said  it"    Volume  11,  p.  4141. 

Within  two  or  thr^  days  Mr.  Schwab  saw  Mr.  Carnegie, 
and,  while  the  latter  declined  to  give  any  written  option,  he 
expressed  himself  as  willing  to  sell.  Certain  figures  then 
jotted  down  by  Mr.  Schwab  or  Mr.  Can^egie  were  carried 
by  the  former  to  Mr.  Morgan,  and  were  the  basis  o^  which 
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Mr.  Morgan  proceeded  in  the  formation  of  the  Steel  CJom- 
pany,  although  he  had  then  no  written  agreement  from  Mr. 
Carnegie  whatever.  These  facts  are  shown  also  by  others. 
Volume  12,  p.  [120]  4727.  This  situation  continued  until 
February  26, 1901,  when  Mr.  Morgan  obtained  a  formal  let- 
ter from  Mr.  Carnegie  through  Judge  James  H.  Reed.  The 
latter's  testimony  (volume  14,  p.  5660)  is: 

"  He  [Mr.  Morgan]  told  us,  in  substance,  that  he  had  juat  awak- 
ened to  the  fact  that  he  was  making  contracts  here  with  stockholders 
of  the  Federal,  the  National,  the  National  Tube,  and  so  on,  and  he 
had  not  a  scratch  of  the  pen  from  Mr.  Carnegie  under  which  he 
could  hold  him  or  hold  his  estate  if  he  died.  He  said,  'Yon  men  go 
ap  the  street  as  fast  as  you  can  and  get  me  something.*  We  took 
the  Elevated  and  went  up  to  Mr.  Carnegie's  house  and  explained 
what  we  were  there  for.  ♦  •  •  Mr.  Stetson  and  I  then,  with  occa- 
sional interruptions  from  Mr.  Carnegie,  dictated  a  letter  to  Mr.  Mor- 
gan, or  to  J.  P.  Morgan  &  Co.,  which  Mr.  Carnegie  signed,  and  we 
took  the  original  down  with  us  to  Mr.  Morgan,  and  he  seemed  quite 
reUeved.  •  •  •  I  don't  think  we  left  any  (copy)  with  Mr.  Car- 
negie." 

By  such  letter  (Exhibit  80,  volume  3,  p.  325,  defendant's 
exhibit)  Mr.  Carnegie  agreed  to  sell  his  mortgage  bonds  and 
stock  in  the  Carnegie  Steel  Company  and  agreed  to  receive 
in  lieu  thereof  mortgage  bonds  of  the  United  States  Steel 
Company.  The  letter  also  provided  that  his  sale  was  condi- 
tional on  the  Steel  Company  taking  the  holdings  of  the  other 
shareholders  in  the  Carnegie  Steel  Company  at  the  same 
rate ;  but,  instead  of  paying  them  in  bonds,  as  he  was,  they 
were  to  be  paid  in  stock  of  the  new  company.  The  testi- 
mony (volume  14,  p.  5656)  shows  that  Mr.  Carnegie  was 
anxious  to  sell  and  retire  from  business.  Indeed,  several 
efforts  had  previously  (volume  14,  pp.  5474,  5475,  6618; 
volume  11,  p.  4132;  volume  12,  pp.  4722,  4728,  4725)  been 
made  to  sell  the  Carnegie  Company.  On  the  consummation 
of  the  sale,  Mr.  Carnegie  took  no  stock  in  the  new  company 
and  had  no  part  in  its  management.  While,  of  course,  he 
knew  what  companies  the  Steel  Company  was  absorbing  and 
was  keenly  alive  as  to  what  properties  his  purchase-money 
bonds  would  cover,  and,  indeed,  in  respect  to  one  company, 
the  National  Steel  Company,  which  occupied  a  midway  posi- 
tion between  Chicago  and  Pittsburgh,  insisted  (volume  12, 
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p.  4747)  that  it  had  to  be  taken  in  and  his  bonds  cover  their 
property,  there  is  no  proof  whatever  that  he  occupied  any 
other  rdation  than  that  of  a  seller  of  his  stocks  and  bonds  in 
his  own  company.  Indeed,  the  dealings  between  the  two 
men,  the  &tct  that  they  did  not  meet  each  other,  their  not 
even  talking  to  each  other  about  the  plans,  scope,  and  future 
of  the  new  company,  their  allowing  the  intended  sale  to 
stand  without  any  written  evidence  that  it  had  been  made, 
the  inability  or  difficulty  either  of  them  would  have  had  in 
its  being  carried  out  if  either  had  died,  conclusively  show 
that  the  whole  transacticm  between  the  two  Was  that  of  a 
sale  of  Mr.  Carnegie's  personal  holdings  effected  between 
them  through  the  medium  of  third  persons.  We  are  there- 
fore warranted  in  finding,  as  we  do,  that  there  is  no  evidence 
whatever  to  show  that  Mr.  Carnegie  united  with  any  one  to 
join  in  any  violation  of  the  Sherman  Act,  and  that  the 
statement  in  his  answer  filed  in  this  case,  to  wit,  ^  that  his 
sole  motive  in  agreeing  to  the  sale  of  the  property  of  the 
Carnegie  Company  to  the  United  States  Steel  Corporation 
was  his  desire  to  retire  from  the  hazard  and  responsibilities 
of  active  business,  and  that  since  said  sale  was  concluded  he 
has  had  no  connection  with  the  business  of  the  purchasing 
corporation,''  is  true,  and  a  conclusion  which  is  supported  by 
the  evidence  hereafter  quoted  at  [181]  length  showing  the 
reason  which  led  Mr.  Carnegie  into  being  willing  to  sell. 

We  turn  next  to  Mr.  Morgan  and  such  other  persons  as 
cooperated  with  him  in  forming  the  Steel  Corporation  and 
see  what  the  proofs  show.  The  vast  size  of  the  Steel  Cor- 
poration they  formed,  the  influence  and  control  incident  to 
such  size,  its  seeming  power  to  crush  competition,  its  ability 
to  absorb  business  through  its  systematized  organization  are 
all  factors  so  associated  with  monoply  to  restrain  trade  and 
cnish  out  competition  that  we  may  say  that,  standing  alone 
as  a  mere  isolated  fact,  this  great  company  gives  one  such 
an  impression  of  monoply  that  we  feel  we  may  in  this  in- 
quiry place  the  burden  upon  it  and  its  formers  to  satisfy  us 
by  fldfirmative  proof  that  monopoly  was  not  the  purpose  for 
which  it  was  formed,  but  that  it  was  the  normal,  regular, 
and  natural  outc(»ne  of  the  improvement  in  steel  making, 
96826*— 17— VOL  6 1 
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uid  its  concentrated  powers  were  only  such  as  were  deemeci 
to  be  necessary  to  successful  producing  and  marketing  its 
product.  To  such  inquiry  and  the  proofs  bearing  tiiereon 
we  now  address  ourselves. 

The  iron  and  steel  trade  of  the  United  States  hsa  been  a 
gradual  sustained  evolution.  So  far  as  the  metallic  base  is 
concerned,  such  evolution  may  be  broadly  stated  to  have 
been  from  iron  to  steel,  from  steel  to  Bessemer  steel,  from 
Bessemer  to  open  hearth.  It  is  interesting  to  note  that  the 
next  development  (volume  10,  p.  4068 ;  volume  26,  p.  11066) 
bids  fair  tor  be  from  fuel  smelting  to  electric  smelting. 
These  several  stages  of  development  have  been  accompanied 
by  an  abandonment  and  loss  of  equipment  of  great  value 
(volume  2,  p.  1167;  volume  2,  p.  732;  volume  10,  p.  8859; 
volume  10,  p.  4077;  voliune  13,  p.  4963),  and  have  necessi- 
tated vast  further  expenditures  for  new  appliances  to  make 
the  new  open-hearth  steel  product.  To  illustrate,  referring 
to  a  single  one  of  the  rapid  revolutions  in  steel  making — 
the  removal  of  phosphorus  in  pig  iron  in  the  Bessemer  or 
open-hearth  processes  by  the  substitution  in  the  lining  of 
lime  for  a  silicon  base — this  single  chemical  fact,  made 
public  in  1886  (volume  18,  p.  4940),  "practically  revolu- 
tionized the  iron  industry,  and  by  the  year  1890  basic  <^ea- 
hearth  steel  had  practically  supplanted  the  use  of  wrought 
iron  for  all  commercial  purposes."  Side  by  side  with  these 
rapid  metallurgical  changes  of  product  there  was  at  the 
same  time  going  on  radical  changes  in  the  mechanical  han- 
dling of  the  product.  To  refer  to  but  one  of  the  many  me- 
chanical changes,  "  in  the  late  80's  [volume  13,  p.  4940]  the 
introduction  of  electricity  as  a  motive  power  also  produced 
another  revolution  in  the  steel  industry,  so  that  practically 
all  worka  had  to  be  rebuilt  if  they  desixed  to  keep  abteaM 
of  the  recent  developments  of  the  art."  But  not  only  wi^re 
metallurgical  and  mechanical  changes  taking  place  with 
regard  to  the  diffa^ent  stages  of  metal  production,  but  there 
developed  at  the  same  time  a  radical  change^  not  of  one 
fa:^uci  or  one  stage,  but  of  all  stages,  in  the  way  of  rounds 
iiig  up  pklnts,  or)  as  it  is  called,  integration,  so  that  con- 
tinuous processes  could  be  carried  on.    In  the  old  method 
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of  WFoogbt-iran  making  there  was  no  continuity  of  opera- 
ticHi.  Voiume  12,  p.  4934w  The  molten  metal  produced  by 
a  blast  fomace  was  run  into  pig  iron.  This  pig  iron  was 
transported  to  a  rolling  mill,  where  it  was  first  puddled 
and  [1S8]  then  rolled  into  muck  bar,  which  was  again 
suffered  to  cooL  The  muck  bar  was  again  heated  and  rolled 
in  finishing  mills.  As  steel  making  progressed,  its  manu- 
facture by  yarious  agencies  (volume  Id,  p.  4944)  not  neces- 
sary here  to  detail,  became  a  continuous-fluid  process.  In- 
stead of  the  metal  being  suffered  to  cool,  it  was  continuously 
treated  first  as  a  fluid  and  then  as  an  ingot,  but  always 
without  entirely  losing  its  initial  heat.  But  these  steel 
plants,  with  their  continuous  processes  and  their  increased 
capacity  to  produce,  serve  to  confront  the  finishing  plants 
with  grave  problems  in  reference  to  their  basic  supplies. 
This  era  of  dumge  and  its  new  probtems  is  testified  to  by 
I^BFcival  Roberts,  jr.,  whose  experiaice  and  relation  to  the 
steel  business  give  weight  to  his  sxmmiary  of  the  changing 
conditions  and  problems  confronting  that  industry.  He 
testified  (volume  13,  p.  4944)  : 

**  I  think  I  had  veached  the-  sttuation  exlsttag  as  of  the  late  SO's 
whoQ  basifi  openhoarth  steel  was  graduaUjr,  or  rapidly,  I  might  aajr, 
supplanting  wrooght  iron.  The  wrought  iron  plants  that  were  of 
smaUer  capacity  and  had  insufficient  capital  or  lack  of  sufficient  ton- 
nage to  dispose  of  the  product  of  an  economical  steel  plant  com- 
menced purchasing  bUlets  and  blooms  from  those  who  had  con- 
verted their  plants  into  steel-manufacturing  ones.  This  production 
of  billets  and  blooms  was  practically  a  by-product  with  the  finishing 
mills.  In  times  of  activity  they  had  very  little  surplus  product  to 
spare.  When  not  so  pushed  on  finished  material,  they  disposed  of  part 
of  their  steel-melting  capacity  in  the  shape  of  semi-finished  material. 
The  iron  plants  purchasing  this  material  found  that  the  same  could 
not  be  carried  on  successfully,  due  to  the  fact  that  it  required  an 
almost  unlimited  capital  to  be  locked  up  in  suppUes  of  billets,  as  fln- 
i8h^d  material  required  so  many  different  weights  of  biUets  and 
blooms  that  the  stock  on  hand  had  to  be  enormously  large;  also  the 
chemical  requirements  of  orders  requires  that  different  grades  of 
steel  should  be  used.  This  also  required  a  vast  amount  of  material 
to  be  carried  at  aU  times  on  hand.  Another  matter  which  occurred 
about  that  time  changed  very  materially  the  situation,  and  that  was 
the  introduction  of  what  was  known  as  the  Jones  mixer.  I  might 
say  that  up  to  that  time  the  production  of  all  blast  furnaces  was  run 
out  from  the  furnace  in  the  shape  of  liquid  pig  iron,  and  cast  in  the 
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sand  and  allowed  to  become  cool.  The  invention  of  the  Jones  mixer 
was  for  the  purpose  of  carrying  on  the  production  of  steel  as  one  con- 
tinuous operation  from  ore  to  the  finished  product,  never  permitting 
the  material  to  become  cold  until  it  reached  the  final  economic  shape. 
I  do  not  mean  to  say  that  this  applies  to  all  finished  shapes,  but  to  a 
cross-section  of  material  at  which  it  would  be  economical  to  let  the 
material  cool. 


"The  Jones  mixer  is  a  large  vessel  placed  between  the  blast  fur- 
nace and  the  steel  works  in  which  the  product  of  the  blast  furnace 
is  run  in  liquid  form,  making  a  large  reservoir  of  fluid  pig  iron  from 
which  ladles  are  taken  in  liquid  condition — the  contents  in  liquid 
condition — and  used  in  Bessemer  converters  or  open-hearth  furnaces. 
The  advantage  of  this  process  was  that  it  reduced  the  cost  of  manu- 
facture in  this  one  respect  alone  by  about  $1  a  ton,  which  is  the  cost 
of  remelting  cold  pig  iron  for  steel  production. 

"The  situation  from  1890  on  grew  more  and  more  acute.  Those 
concerns  which  had  become  more  or  less  integrated  and  had  changed 
their  methods  from  those  of  iron  to  steel  were  continuing  their  inte- 
gration to  even  a  greater  extent  than  before,  although  I  would  like 
to  say  that  even  prior  to  the  introduction  of  steel  the  matter  of 
integration  was  one  of  varying  degree,  even  in  the  manufacture  of 
wrought  iron,  although  there  was  not  the  same  necessity  for  it  In 
those  days  one  man  mined  ore;  another  man  ran  a  blast  furnace; 
another  man  operated  rolling  mills.  The  processes  were  all  discon- 
nected. 

•  •***•* 

"  Goal  and  limestone  were  sometimes  separate,  sometimes  controlled 
by  one  party,  but  even  in  those  days  there  were  certain  establishments 
which  controlled  their  material  from  the  ore  and  limestone  up  to  the 
finished  wrought  [128]  iron  product,  so  that  even  in  those  days  iron 
manufacturers  were  not  on  the  same  basis  as  regards  competition. 
Those  concerns  whose  output — I  speak  now  as  of  about  the  year 
1890 — those  concerns  whose  ouput  was  of  a  character  and  of  sufficient 
tonnage,  and  who  controlled  sufficient  capital  to  enable  them  to  con- 
vert their  works  from  iron  to  steel,  did  so,  but  there  were  a  vast 
number  of  those  whose  character  of  product  was  of  a  less  heavy 
nature,  such  as  sheets,  small  bars,  light  plates,  etc.,  who  neither  had 
the  capital  nor  the  output  to  warrant  them  in  making,  or  rendered  it 
possible  for  them  to  make,  this  change.  There  was  also  another  class 
of  establishments,  namely,  the  blast  furnaces  who  had  heretofore  sup- 
plied the  puddling  furnaces  or  the  rolling  mills  with  their  pig  iron 
for  making  bars.  Those  concerns  found  themselves  without  customers 
and  they  in  turn  were  forced  to  develop  a  product  which  would  take 
the  place  of  their  former  ones.  These  smaller  concerns  were  buying, 
as  I  say,  to  the  best  of  their  ability,  their  billets,  blooms,  and  slabs 
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from  the  lurger  concerns,  wbo  were  maldng  them  In  a  certain  eense 
as  a  by-product  during  the  years  from  about  1890  to  1896. 

**  These  revolutions  which  I  have  spoken  of,  due  to  the  introduction 
of  basic,  open-hearth  steel  in  place  of  wrought  iron,  were  the  funda- 
mental reasons  for  all  the  earlier  aggregations  of  work  which  took 
place  about  the  year  1896,  and  through  that  year  down  to,  say,  1900. 
Certain  of  them  w^e  integrated  like  the  Federal  Steel  and  the 
Carnegie  Steel  Company  badkward  to  their  suM>lies  of  raw  material, 
and  to  the  extent  which  they  had  formerly  been  consumers,  they  to 
that  extent  became  producers.  The  other  concerns,  like  the  National 
Steel,  were  composed  largely  of  blast  furnaces  that  had  lost  their 
custom  for  pig  iron  and  who  found  themselves  compiled  to  produce. 
Instead  of  pig  iron,  billets  and  blooms  for  sale  to  those  who  had 
formerly  used  wrought  iron.  The  Tin  Plate,  the  Sheet  Steel,  tlie 
Hoop,  the  American  Steel  &  Wire  were  composed  of  concerns  who 
individually  were  neither  able,  for  want  of  capital  or  amount  of  out- 
put, to  change  from  wrought  iron  or  to  manufacture  steel  in  sufficient 
quantities  to  make  it  commercially  profitable  to  do  so. 

'*  The  Tin  Plate  Company  had  been  a  consumer,  and  not  a  producer, 
of  wrought-iron  product,  and,  in  fact,  the  manufacture  of  tin  plate 
had  not  taken  place  in  this  country  until  after  the  introduction  of 
the  use  of  open-hearth  steeL  So  far  as  I  included  tliem  in  my  answer, 
I  meant  to  state  that  they  individually  were  unable  to  produce  the 
raw  material  from  which  their  finished  product  was  made,  but  by 
combining  these  individual  units  they  would  be  enabled  to  do  so 
economically." 

The  tendency  of  the  steel  business  during  these  years  to- 
wards concentration,  combination,  rounding  up,  or  continuity 
of  operation  is  reflected  in  the  census  figures.  On  the  one 
hand  is  an  unprecedented  growth  in  the  volume  of  the  steel 
and  iron  business  done  and  of  the  increase  of  capital ;  on  the 
other  hand  is  a  striking  decrease  in  the  number  of  estab- 
lishments doing  it.  Thus  Bulletin  No.  78,  Census  of  Manu- 
facturers, 1905,  Iron  and  Steel  and  Tin  and  Teme  Plate  is- 
sued 1907,  by  the  Department  of  Commerce  luid  Labor  (vol- 
ume 18,  pp.  4948,  4960),  says: 

**  The  growth  of  steel  production  has  been  the  heaviest  of  any  por- 
tion of  the  iron  and  steel  industry.  The  product  for  1900  shows  a  gain 
over  that  of  1890  of  0,510,348  tons,  or  155.9  per  cent,  or  an  average  in- 
crease of  about  650,000  tons  per  year.  The  product  of  1890  shows  a 
gain  over  that  of  1880  of  3,147,271  tons,  or  806.3  per  cent,  an  average 
increase  of  nearly  315,000  tons.** 
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Wheitlier  the  catisfe  of  tWs  faa&tmxms  inoreaite  of  predu€ti<m 
on  the  one  hand  was  due  to  the  ronnding-up  process,  of  de- 
creasing the  number  of  plants,  and  further  expanding  those 
.  that  remained,  the  bulletin  in  question  is,  of  oourse,  specula- 
tive, but  does  show  that  decrease  in  the  number  of  oorpormte 
plants  with  increase  of  capital  in  [IM]  those  remaining  "wns 
the  actual  fact  in  the  iron  and  steel  business.   In  that  regard 
the  same  bulletin  showed  that  there  were  in  1880  in  the 
United  States  substantially  1,000  of  such  establishments  with 
a  capital  of  $280,000,000.    By  1890  these  1,000  had  deereftsed 
to  888,  but  ihe  capital  of  those  that  remained  was  increased  to 
$425,000,000.    By  1900  ttie  1,000  establishmets  of  1880  had 
again  decreased  to  768,  but  the  capital  of  those  that  remained 
had  grown  to  over  $600,000,000.  During  the  same  period  the 
separate  blast  furnace  establishmoits  had  also  decreased.   In 
1880  there  were  488;  in  1890,  877;  said  in  1900,  278.    This 
census  evidence  of  widespread  g^ieral  change,  readjustment, 
and  concentration  by  practical  men  in  the  iron  and  steel 
business  would  seem  necessarily  to  have  had  some  impelling 
cause — economic,  mechanical,  metallurgical,  or  administra- 
tive— ^back  of  it.    And,  in  the  absence  of  proof  to  the  con- 
trary, the  conclusion  of  Mr.  Roberts  would  seem  reascmaUe 
that  ^'  these  revolutions  which  I  have  spoken  of,  due  to  the 
introduction  of  basic,  cq^en-hearth  steel  in  place  of  wrought 
iron,  were  the  fundamental  reasons  for  the  earlier  aggrega- 
tion of  works  which  took  place  about  the  year  1898,  and 
through  that  year  down  to  say  1900,"  U[id  that  the  business 
reasons  which  induced  practical  steel  men  to  so  act  was  the 
fact  that,  unless  tbey  did  so,  the  changed  ccmditions  of  the 
steel  business  might  force  them  out  of  business.    In  that  re- 
gard the  testimony  of  Mr.  Koberts  (volume  18,  p.  4951)  is: 

"  Cknniiig  ck)wn  to  the  year  1900,  very  many,  if  not  the  inajorlty»  of 
those  concerns  who  did  not  integrate  suffieSently  to  control  'tiieir 
supply  of  raw  material  failed  in  business  or  were  abandoned  by  their 
owners.  •  ♦  •  There  are  successful  concerns  to-day  [page  4953] 
who  have  not  integrated  in  the  manufactiu-e  of  their  own  steel,  but 
those  are  of  a  character  where  tonnage  plays  no  part.  Where  you 
come  to  a  large  tonnage,  however,  or  a  comparatively  large  tonnage, 
I  know  of  no  successful  concern  to-day  which  has  not  integrated. 
♦  ♦  •  There  never  [page  4956]  was  a  year  during  that  ten-year 
po'iod  that  there  were  not  numerous  fWures  in  the  iron  and  steel 
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trade  wUSi  conaideraUe  aggrogatioiw  of  caipital.  I  wtu  sii^  tbey  were 
very  numerous;  so  nmneroas  that  probably  In  some  years  it  would 
amount  to  more  than  100  failures  in  that  period.** 

Light  is  thrown  on  some  phases  of  this  integrating  process 
by  the  testimony  of  the  president  of  the  Sepublic  Company, 
whose  development  and  expansion  has  been  heretofore  noted. 
He  says  (volmne  2,  p.  782) : 

''We  hsTe  iHractically  eliminated  all  of  our  scattered  iron  mUls, 
have  concentrated  them  in  the  operation  at  a  few  points  of  produc- 
tion, so  to-day  we  produce  practically  but  little  iron  and  are  manufac- 
turing about  a  million  tons  of  steel  per  annum. 

**  Q.  This,  I  take  it,  is  what  you  call  an  integrating  process,  was  it 
not? — ^A.  Yes,  sir;  that  was  part  of  it;  the  addition  or  the  mineral 
and  coke  and  blast  furnaces  and  balandng-up  (^>eratioBs  generally 
eompleled  the  integrating  process. 

"  Q.  So  that  you  were  able  to  handle  every  feature  of  the  process 
from  the  mining  of  the  ore  to  the  putting  on  the  market  of  the  finished 
product?— A.  Everything,  except  transportation. 

**Q,  And  so  far  as  transportation  is  concerned,  I  understand  you 
owned  a  fleet  of  vessels  on  the  Lakes  to  bring  your  ores?-^A.  We  have 
three  Teasels  we  own  and  have  an  interest  or  a  part  inti^^est  in  some 
others.    •    •    ♦ 

**  Q.  You  are  adequately  supplied  with  lake  facilities  ?-tA.  No  ;  not 
quite,  not  balanced  up.  We  are  large  carriers  on  the  Lakes  in  addition 
to  our  own  fleet    ♦    ♦    ♦ 

**Q.  I  judge  from  your  testimony  that  this  Integrating  process  that 
you  speke  of  attended  your  development  of  the  steel  [121^]  end  of 
your  business ;  am  I  right? — ^A.  You  are. 

"  Q.  You  did  not  need  that  so  much,  or  at  all,  when  yon  were  sim- 
ply manufacturing  iron? — ^A.  No;  it  was  done  for  economic  reasons 
and  also  for  trade  reasons." 

This  testimony  serves  to  show  how  radical,  extensive,  and 
enforced  was  the  steel  integration,  which,  summed  up  in  a 
few  terse  words  of  this  business  man,  really  meant  a  round- 
ing up  and  readjusting  of  everything,  as  the  witness  says, 
"  from  the  mining  of  the  ore  to  putting  on  the  market  of  the 
jBnished  product,"  and  an  increase  in  that  compai^y's  case  of 
resources  (volume  6,  p.  1866)  from  $600,000  to  over 
$23,000,000.  From  these  figures  the  insistent  necessity  of  in- 
tegration in  the  steel  business  will  be  seen. 

Coincident  with  these  mechanical  and  metallurgical 
changes,  another  ba3ic  change  of  peculiar  and  dominating 
importance  in  the  steel  business  was  also  taking  place.    This 
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was  in  freight  and  transportation.  This  change,  it  will  be 
seen,  not  only  restricted  the  range  of  a  plant's  market, 
but  by  doing  so  necessitated  what  might  be  termed  locality 
integration.  The  chief  factor  in  the  manufacture  of  steel 
(volume  13,  p.  4953)  is  labor,  and  the  next  is  the  locality 
where  it  is  produced  (volume  10,  pp.  3961,  3987,  3988,  4059, 
4060,  4061) ;  being  of  great  bulk,  the  transportation  of  the 
raw  material  to  where  it  is  made  and  the  freight  to  where 
it  is  used  (volume  11,  p.  4344)  are  the  factors  decisive  of 
its  being  profitably  made  and  sold.  As  illustrative  of  the 
vital  character  of  freight  as  a  factor,  the  proof  (volume 
12,  p.  4815)  is  that  the  Steel  Corporation  uses  45,000  tons 
of  ore  alone  a  day,  not  to  mention  coke  or  limestone.  The 
delivery  of  the  steel  to  the  user  and  the  net  gain  over  cost 
received  from  him  is,  of  course,  the  practical  test  of  steel 
making.  From  these  self-evident  business  truisms  it  fol- 
lows that  the  tonnage  of  bulky  steel  products  restricts  its 
steady,  natural,  and  sustaining  market  to  the  consumption 
of  the  territory  near  its  place  of  production;  for  example, 
great  as  is  the  consumption  of  steel  in  the  New  York  dis- 
trict, and  ample  as  is  the  productive  capacity  of  the  United 
States  Steel  Corporation  to  supply  it,  yet  the  proof  (volume 
10,  p.  3782)  is  that  the  Steel  Corporation  does  "  very  little 
business  here  (New  York)  compared  with  that  done  by  the 
mills  in  Bethlehem,  Phoenixville,  and  mills  located  near 
here."  Prior  to  the  regulation  of  freight  rates  by  the  Gov- 
ernment through  the  Interstate  Commerce  Commission, 
freight  stability  was  unknown.  Special  rates  to  large  ship- 
pers, cuts  in  freight  rates,  and  secret  rebates  were  common 
practices  between  the  steel  producers  and  the  railroads,  and 
these  enabled  steel  manufacturers  to  ship  bulky  products 
into  territory  naturally  supplied  by  other  manufacturers, 
and  by  these  cuts,  special  rates,  or  rebates  to  dump  their 
surplus  product  in  districts  which  they  could  not  enter 
if  they  paid  proper  freight  charges.  Thus,  at  one  time, 
the  Illinois  Steel  Company,  by  virtue  of  getting  a  45-cent 
rate  from  Chicago  to  Yokohama  on  export  business,  was 
able  to  ship  rails  to  Japan.  This  freight  rate  (volume  10, 
p.  3882)  could  not  be  had  now  tiiat  freight  rates  are  regu- 
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lated.  The  pinch  and  prohibitkm  of  freights  in  narrowing 
markets  may  be  best  illustrated  in  a  letter  found  in  volume 
11,  p.  4286,  where  a  great  steel  maker  in  1899  said : 

[  12S]  "  The  greatest  blow  we  have  received  is  in  the  rise  of  raUway 
rates,  and  we  shoold  address  oorselyes  to  rendering  these  impossible. 
There  is  no  reason  why  we  cannot  ship  to  CSonneaut  and  to  western 
points  by  boat  from  Oonneaut,  and  I  would  spend  a  good  deal  of 
money  and  a  good  deal  of  attention  upon  this.  The  mere  fact  that 
you  begin  shipping  In  that  way  by  boat  wiU  bring  railroads  to  their 
sense.  I  also  think  that  something  can  be  done  shipping  by  Erie 
Canal  from  Gonneaut  I  think  the  Lorain  or  somebody  else  put  a 
line  of  boats  upon  the  Erie,  and  I  know  that  a  paper  manufacturer  of 
Brie  does  all  his  transportation  by  line  of  boats,  which  he  tells  me 
costs  him  about  75  cents  per  ton.  One  shipment  to  New  York  by 
canal  would  give  your  railroad  frioids  inuch  anxiety.** 

When,  however,  under  the  regulating  power  of  the  Got- 
emment,  freight  stability  was  enforced,  the  steel  maker's 
market  was  at  once  locally  restricted,  and  his  only  way  of 
oTercoming  the  regular,  stable,  adverse  freight  rate  was  to 
integrate  locally;  that  is,  to  erect  or  acquire  other  mills  in 
the  market  locality  from  which  freight  forbade  his  heavy 
product  entering.  The  embargo  laid  by  freight  on  distant 
markets  is  simply  a  business  fact,  and  it  suffices  to  say  that, 
while  the  Government  by  this  enforced  transition  of  the  steel 
diipper  from  the  era  of  unstable  freight  cuts  and  rebates  to 
an  era  of  freight  stability  in  the  end  contributed  to  corre- 
sponding benefit  and  stability  in  the  steel  maker's  business, 
yet  it  must  not  be  overlooked  that,  in  thus  narrowing  his 
mark^  the  steel  maker  was  compelled  to  broaden  his  mar- 
ket by  expanding  his  operations  so  as  to  manufacture  in  ad- 
ditional localities.  Coincident  with  this  tendency  to  inte- 
gration and  to  the  consequent  widening  of  variety  of  prod- 
uct and  to  the  entry  of  steel  into  new  fields,  a  radical  change 
in  the  variety  of  ore  supply  was  necessitated.  In  thinking 
of  iron  ore,  we  are  apt  to  regard  it  as  simply  ore,  and  over- 
look the  fact  that  there  is  a  radical  difference  in  different 
ores.  In  the  earlier  manufacture  of  iron  practically  any  ore 
could  be  used,  but  as  the  steel  era  came  along,  with  its  cliem- 
ical  tests  (volume  11,  pp.  4884,  4141,  4876;  volume  18,  p. 
4997)  and  the  specified  requirements  incident  to  its  use  in 
varieties  of  articles,  the  particular  character  of  the  ore  base 
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became  more  and  more  a  matter  of  importaaee.  The  prac- 
tical proof  of  this  wide  range  of  Tarious  ores  required  is 
illustrated  in  the  proofs,  which  is  that,  evesi  with  the  ^eide 
range  of  ores  owned  by  the  Steel  Company,  it  is  at  times 
unable  to  meet  the  requirements  of  purchasers.  In  that  re- 
gard the  proof  is  (volume  10,  p.  3836) : 

"  We  (the  Steel  Company)  purchase  a  great  many  rails  from  our 
competitors;  occasionally  our  people  in  some  country  will  take  an 
order  for  a  specification  which  it  may  not  be  possible  for  us  to  filL 
At  times  we  have  bought  rails  which  called  for  Cuban  ores  to  be 
used  as  a  basis  for  manufacture,  and  we  bought  those  rails  from  tlie 
Maryland  Steel  Company." 

We  noted  above  (voliune  10,  p.  8783)  where  18  different 
kinds  of  billets  were  required  in  a  wire  mill  alone.  The 
proof  is  (volume  11,  p.  4876;  volume  18,  p.  4977;  volume  12, 
pp.  4813,  4821)  that  it  is  only  by  a  scientific  mixture  of  dif- 
ferent sorts  of  ores  that  steel  of  the  large  range  of  specified 
steel  requirements  can  be  made.  This  simple  statement  of 
a  few  lines,  when  carried  into  practical  business  operations, 
means  tiae  furnishing  of  many  varieties  of  ores  tliat  may  be 
as  far  away  from  a  blast  furnace  as  Minnesota,  ChiU,  or 
Cuba.  These  must  [127]  be  bought,  mined,  transported, 
fluxed,  and  treated  in  order  to  meet,  for  example,  the  exact- 
ing structural  requirements  of  a  steel  rail.  To  successfully 
produce  that  rail  in  great  tonnage,  which,  under  the  proofs, 
is  a  business  necessity,  every  step  in  that  long  spread  from 
the  ore  in  the  ground  to  the  finished  rail  must  be  under  the 
integrated  control  of  that  agency  which  is  ultimately  held 
responsible  by  the  railroad  for  the  rail.  In  that  regard,  we 
quote  tram  the  proofe : 

**  Starting  from  the  ore  fields.  Individual  concerns  owned  indi- 
vidual mines.  No  concern  was  sufficiently  large  to  own  groaps  of 
mines  of  different  characteristics  and  qualities.  AU  metalUungical 
people  know  that  the  best  results  are  obtained  by  scientific  mixtures 
of  different  sorts  of  ores,  and,  by  consolidating  the  ore  interests  of 
all  these  companies,  we  were  able  to  give  each  individual  com- 
pany the  ideal  mixtures  in  order  to  produce  the  most  economical  and 
best  results.  *  *  *  To  one  famUiar  with  the  steel  and  Iron-nek- 
ing  industries  the  advantages  of  so  doing  are  eoormous.  The  trans- 
portation of  Kiaterial  affords  equal  opportunities  to  econemize.  Ships 
do  not  need  to  wait  untU  each  particular  cargo  can  be  loaded  for 
each  particular  works,  but  can  be  kept  moving  steadily  and  assigned 
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te  ▼srioQS  WMte  while  in  taauOt  Milhi  that  foraierlj  had  to  nake 
a  great  ▼aricty  of  artides,  toy  reason  of  conaoUdatlOD,  are  enabled  to 
ran  steadily  on  one  line,  prodndng  far  greater  timnage  and  at  very 
much  leas  eost** 

The  result  of  these  radical  and  forced  changes  in  steel 
making  evidenced  itself  in  the  rapid  and  widespread  fever 
of  integration  by  consolidation  that  took  place  toward  the 
dose  of  the  century.  Whether,  from  such  consolidaticms, 
monopoly,  rise  in  prices,  and  restraints  of  trade  wwe  hoped 
by  many  of  their  promoters  to  be  obtained,  it  is  certain  that 
tiie  deep-lying  motive  which  led  practical  steel  men  to  put 
their  plants  into  such  consolidation  was  the  recognition  of 
the  absolute  business  necessity  of  integration  as  a  condition 
of  staying  in  the  steel  business.  Thus  the  Oamegie  Steel 
Company,  occupying,  as  it  did,  the  commanding  poeition 
in  the  steel  trade,  varied  as  were  its  products,  having  fully 
70  per  cent  of  what  f  or^^  trade  there  was,  and  having  the 
foremost  place  in  the  home  markets,  itself  felt  the  necessity 
<yf  and  was  preparing  to  enter  on  further  integration  by 
widening  the  variety  of  its  product  While  leading  in  some 
Mnes,  it  was  deficient  in  othoTS,  notably  pipe  and  wire  (vol- 
ume 11,  p.  4143),  which  comnimed  much  of  its  basic  prod- 
nets.  In  the  minutes  of  «that  company  of  July,  1900  (Gov- 
ernment Exhibit,  volume  6,  p.  1881,  and  also  volume  11,  pp. 
4281,  4282),  its  president  stated: 

"  I  have  already  expressed  my  viewg  on  the  matter  of  raUs  referred 
to  by  Mr.  Carnegie.  For  myself »  I  do  not  see  that  there  is  anything 
left  for  US  to  do  but  to  build  a  hoop  and  a  wire  mUl.  The  American 
Sted  &  Wire  Company  have  served  notice  on  us  for  cancellation  of 
thetar  contract  with  ns.  The  American  Steel  Hoop  Company  are  buy- 
ing but  Uttle  from  us.  With  the  loss  of  customers  that  we  have  sus- 
tained, it  wUl  leave  us  in  the  position  to  have  no  four-inch  billets  to 
make.  There  does  not  seem  to  be  any  other  place  at  present  to 
place  them.  The  contract  with  the  Union  Steel  Company  would  not 
prevent  us  from  going  into  the  wire  business.  Jt  is  very  doubtful, 
Indeed,  whether  they  would  take  a  full  tonnage  from  us.  It  looks 
very  mueh  as  though  we  would  have  to  put  our  steel  into  the  finished 
article.  We  formerly  sold  to  the  constituent  companies  of  tbe  Ameri- 
can Steel  &  Wire  Conrptniy  and  tbe  American  Steel  Hoop  Company 
from  90,000  to  SS^OOO  tons  of  bUlets  per  mon^lu  We  have  done  aU 
autt  we'cmi  te  endeavor  to  get  them  to  take  their  tonnage  from  us*  but 
ma  tBtr  we  have  hem  able  to  accoippUsh  nothing.  I  do  [128]  not  see 
how  we  can  stop  at  wire  rods.    I  think  we  shaU  have  to  finish  the 
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wire  and  nails,  because  there  are  no  customers  for  wire  rods  at  the 
present  time.  We  have  figured  that  a  hoop  mill  will  cost  about 
$800,000»  a  rod  mill  about  the  same  amount,  and  a  mill  to  make 
barbed  wire  and  nails  would  cost  about  $1,000»000,  or  a  total  expedl- 
ture  to  go  into  the  hoop  and  wire  and  nail  business  about  $2,500,000. 

In  a  letter  embodied  in  such  minute,  Mr.  Carnegie  said : 

"  I  do  not  think  that  there  are  many  customers  for  rods  remaining, 
and  believe  that  if  there  are  they  wiU  not  exist  for  a  long  time.  We 
should  not  go  into  rods,  as  I  see  it,  unless  we  also  go  into  wire.  No 
use  going  halfway  across  the  stream.  Should  aim  at  finished  articles 
only.    It  is  coming  to  this  in  all  branches." 

That  these  minutes  represented  the  then  purpose  of  the 
company  was  stated  by  its  president,  who  testified  (volume 
11,  p.  4282) : 

"  We  adopted  the  plan  at  that  time  of  building  mills  to  finish  our 
own  steel  that  we  had  formerly  sold  to  those  companies." 

So  also  had  the  Carnegie  Company  determined  to  inte- 
grate by  adding  the  important  items  of  pipes  to  its  finished 
product.  The  purpose  of  this  was  to  create  for  itself  and 
in  itself  a  customer  that  would  use  part  of  its  product  by 
making  it  into  pipe.  This  item  of  steel  consumption,  em- 
bracing oil,  gas,  water,  irrigation,  and  kindred  fields,  the 
Carnegie  Company,  as  we  have  seen,  did  not  make.  That 
this  vast  field  of  basic  steel  consumption  was  not  sufficiently 
filled  is  shown  by  the  fact  that  they  planned  to  spend 
in  additions  for  such  pipe-making  mills,  excluding  land, 
$12,000,000.  The  plans  for  this  enterprise  were  entered 
upon  in  1897  or  1898  (volume  11,  p.  4295).  It  will  also 
be  seen,  in  discussing  later  the  acquisition  by  the  Steel 
Corporation  of  the  Seamless  Tube  Company,  that  the  Car- 
negie people  were  carrying  on  substantial  experimental  work 
at  the  Seamless  Company's  plant  with  a  view  to  itself  en- 
tering the  tube  field  (volume  13,  pp.  4198,  4199).  Efforts 
had  been  made  to  get  a  site  near  Pittsburgh,  but  sufficient 
acreage  for  the  large  works  in  view  could  not  be  found. 
Meanwhile,  a  site  of  5,000  acres  was  secured  at  Conneaut, 
on  Lake  Erie,  where  the  company's  ore  steamers  coming 
from  Lake  Superior  delivered  the  ore  to  the  company's 
railroad  for  transit  to  Pittsburgh.  From  this  point  (vol- 
mne  11,  p.  4297;  volume  11,  p.  4286),  water  transportation 
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for  pipe  was  available  to  seaboard  and  to  the  entire  terri- 
tory tributary  to  the  Gb-eat  Lakes.  The  testimony  (volume 
11,  p.  4297)  is  that  this  proposed  widening  of  the  Carnegie 
Steel  Company's  product  variety  to  include  pipe  and  wire 
products  was  absolutely  **in  good  faith  as  indicative  of 
the  intention  and  purposes  of  the  Carnegie  Steel  Company." 
In  that  r^ard  the  president  of  the  company  (volume  11, 
p.  4390)  testified: 

''Q.  Speaking  about  the  purpose  of  the  Carnegie  Company  to  go 
Into  other  lines  of  business  and  the  finishing  of  its  fleml-flnlshed 
product,  do  you  remember  whether  the  scheme  talked  of  In  the 
middle  of  1900,  as  Judge  Dickinson  brought  out  from  you,  of  build- 
ing your  wire  mills,  was  persisted  in  to  the  end  of  that  year? — 
A.  The  scheme  to  ultimately  do  so  was.  My  recollection  is  that  the 
operations  were  deferred  owing  to  financial  conditions  at  that  time 
In  our  company;  but  the  idea  of  ultimately  extending  our  lines  into 
aU  these  finished  products  was  not  conceived  in  that  year.  It  had 
been  discussed  for  some  years  before,  and  plans  made,  and  a  general 
policy  outlined  for  ultimately  doing  it." 

[129]  As  evidencing  not  only  that  fact,  but  that  it  was 
a  necessary  and  far-sighted  integration  (one  called  for  by 
the  legitimate  future  of  the  business) ,  will  appear  from  the 
fact  that,  after  the  Steel  Company  was  formed  and  its 
comprehensive  plan  of  complete  integration  was  carried  out, 
that  company  expended  $13,000,000  (volume  10,  p.  4076) 
in  building  tine  pipe  plant  which  the  Carnegie  Company  in 
1900  planned  to  build,  and  it  will  be  noted  further  that  it 
built  it  in  the  immediate  Pittsburgh  district,  on  ground 
near  the  National  Tube  Works,  where  the  Carnegie  Com- 
pany was  not  able  to  get  the  required  site.  All  of  which 
seems  to  strengthen  and  confirm  the  conclusion  of  the  insist- 
ent requirement  of  integration  in  the  steel  trade  at  the  close 
of  the  century.  The  like  compulsory  integrating  influence 
thus  shown  in  the  Pittsburgh  district  evidenced  itself  also 
in  the  great  Chicago  steel  district.  In  that  district  the  Illi- 
nois Steel  Company  held  the  same  commanding  local  posi- 
tion as  the  Carnegie  Company  in  the  Pittsburgh.  Its  natu- 
ral market  was  the  Chicago  district  (volume  6,  p.  2215 ;  vol- 
ume 12,  p.  4734).  It  had  a  rail  market  in  Canada  at  times 
which  could  not  be  reached  by  the  Carnegie.    In  spite  of 
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the  allegations  of  foreign  trade  made  by  its  th^a  manage- 
ment, it  really  had  little  or  none  and  really  could  have  (vol- 
ume 6,  p,  2215;  volume  10,  p.  3829)  no  profitable  foreign 
trade.    Such  foreign  trade  as  it  had  to  Canada  was  of  the 
spasmodic  character  heretofore  referred  to.     It  had  large 
plants  at  Chicago  and  Joliet,  HI.,  and  at  Milwaukee,  and 
had  railroad  properties,  but  its  product  of  basic  open-heartli 
steel  was,  even  in  1890,  only  190,000  tons,  as  compared  with 
the  Carnegie  Company's  1,250,000  tons.    It  (volume  14,  p, 
5505)  lacked  the  finishing  units  of  sheet  steel,  steel  hoop, 
and  tin-plate  mills  (volume  12,  p.  4735),  that  were  after- 
wards acquired  in  pursuance  of  the  integrating  policy  which 
the  plans  of  the  United  States  Steel  Corporation  contem- 
plated.   Practically  it  had  no  substantial  wire  (volmne  12, 
p.  4734)  or  structural  output  and  no  tube  or  pipe  output 
at  all  (volume  12,  p.  4735).    In  1898  the  Illinois  Steel  Com- 
pany entered  on  an  effort  to  integrate  by  consolidation  and 
with  foreign  trade  in  view  (volume  18,  p.  4718;  volume  14, 
p.  5472) .    In  pursuance  of  its  integrating  policy,  the  Illinois 
Company  formed  the  Federal  Steel  Company,  which  took 
over  the  Minnesota  Iron  Company.    This  gave  the  Federal  a 
Lake  Superior  ore  reserve,  its  own  railroad  transportation  to 
Lake  Superior,  its  ore  fleets  to  Chicago  and  lake  ports.    It 
also  took  over  the  Lorain  Steel  Company,  which  gave  it 
mills  in  the  Cleveland  district,  and  at  Johnstown,  Pa.,  in  the 
Pittsburgh  district,  and  a  relative  approach  to  the*seaboard. 
Tliese  mills  were  then  regarded  (volume  12,  p.  4714)  as  en- 
abling the  Federal  Company  to  supply  foreign  trade  from 
those  districts.    This  expectation  was  to  that  extent  justified, 
for  the  proofs  show  (volume  10,  p.  3813)  that,  so  far  as  their 
individual  products  are  concerned,  the  Lorain  and  Johns- 
town mills  are  now  very  substantial  factors  in  the  foreign 
trade  developed  by  the  Products  Company.    But  apart  from 
these  mills  the  Federal  Steel  had  no  facilities  for  entering 
into  foreign  trade,  and  the  proof  is  that,  even  with  all  the 
facilities  for  entering  such  trade  possessed  by  the  Steel  Com- 
pany (volume  10,  pp.  3828,  3829),  but  2  per  cent  of  the 
product  of  the  Illinois  Steel  Company  now  goes  into  for- 
[IKOJeign  trade,  and  that  part  goes,  not  into  such  general 


Digitized  by  VjOOQIC 


UNITED  STATES  V.  V.  S.  8TEBL  OOEp'n.  Ill 

Opliikm  Of  the  Court 

track,  but  only  into  such  Canadian  markets  as  its  locaticm 
permits.  The  integrating  steps  thus  mapped  out  are  re- 
cited in  the  proofs  (volume  12,  p.  4695),. but  these  partial 
efforts  at  cc^nplete  integration  proved  disappointing  in  that 
it  was  not  complete  mough.  In  that  respect  the  proofs  are 
(volume  12,  p.  4718). 

**  The  plan  and  organization  were  good  so  far  as  they  went,  but  the 
orgaMzatSon  wma  too  smaU ;  the  capital  employed  was  too  smaU ;  the 
facilities  for  finishing  steel  were  not  sufficiently  diyersified.  We 
lacked  flnishtag  mills,  and  our  locations  were  not  the  best  or  good 
enough  to  extend  foreign  trade  as  we  had  hoped." 

Bealizing  these  limitations,  and  that  the  Federal  Steel 
Coinpany^s  operations   were   not   rounded  to  a  successful 
manufacturing  future,  the  proofs  (volume  12,  p.  4721 ;  vol- 
ume 14,  p.  5473)  show  that  steps  had  been  taken  just  before 
the  United  States  Steel  C!orporation  was  formed  -to  raise 
from  $40,000,000  to  $45,000,000  in  further  integrating  the 
Federal  Company.    That  such  steps  by  the  Federal  Com- 
pany had  as  their  real  basis  the  bona  fide  commercial  and 
industrial  requirement  of  further  integration  is,  just  as  we 
have  shown  in  the  case  of  the  Carnegie  Steel  Company,  also 
shown  in  the  Federal's  case  by  after  events  in  connection 
with  later  events  in  the  Chicago  district.    The  record  (vol- 
ume 11,  p.  4143;  volume  6,  p.  2418)  shows  that  the  Federal 
Company  was  not  equipped  to  make  pipe  and  sheets  at  all, 
and  plates  only  to  a  relatively  small  extent,  and  had  no  com- 
plete line  of  finishing  mills.    It  further  shows  (volume  8,  p. 
2978)  it  lacked  adequate  open-hearth  capacity,  did  not  have 
the  money  (volume  12,  p.  4762)  to  extend  it,  had  (volume 
11,  p.  4226)  very  limited  structural  product  facilities,  and 
even  with  its  ore  supplies  it  had  (volume  11,  p.  4384)  to  buy 
other  oree  to  get  the  proper  mixtures.    After  the  Steel  Com- 
pany was  formed,  in  order  to  supply  the  needed  rounding-up 
equipment  of  the  Chicago  district,  which  the  Federal  lacked, 
the  Steel  Corporation  made  large  additions  in  that  district 
at  Oary,  in  the  center,  and  at  Duluth  on  the  northern  limit, 
witti  a  view  to  reaching  from  Duluth  the  western  Canadian 
maitet.    In  that  regard  the  proofs  (volume  10,  p.  4074) 
sham  thai  soma  $80^000^00  were  spent  in  building  at  Gary 
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open-heardi  plants,  a  rail  mill,  structural  steel  plants,  bar 
mills,  sheet  mills,  and  plants  of  the  American  Bridge  Com- 
pany and  the  American  Sheet  &  Tin  Plate  Company,  in  all 
of  which  facilities  the  Illinois  and  Federal  Companies  were 
deficient.  Along  the  same  line  the  proofs  (volume  10,  p. 
4075)  show  that  $10,000,000  are  being  expended  at  Duluth 
to  erect  blast  furnaces,  open-hearth  furnaces,  and  bar  and 
merchant  mills  with  which  to  supply  the  American  and 
Canadian  Northwest.  As  evidencing  this  trend  to  further 
integration,  the  desirability  of  the  Federal  Steel  Company 
acquiring  the  Carnegie  Company  and  thus  integrating  east- 
ward was,  in  1899  (volume  12,  p.  4722) ,  brought  to  the  at- 
tention of  the  Federal  Steel  Company  by  a  representative  of 
the  Carnegie  Steel  Company,  who  then  suggested : 

"  That  it  would  be  a  good  thing  for  the  Federal  Steel  interests  to 
purchase  the  Carnegie  property  and  perhaps  with  them  some  other 
properties,  which  included  finishing  mills  of  various  kinds,  suggesting 
companies,  the  Wire  (Company,  and  the  Tin  Plate  (Company,  and  some 
other  companies." 

[131]  The  matter  was  actively  taken  up  by  the  Federal 
Company,  but  eventually  fell  through  (volume  12,  p.  4723), 
because  "  Mr.  Frick  was  not  willing  to  agree  that  the  whole 
Carnegie  organization,  including  himself,  would  remain  in 
the  company  and  assist  in  carrying  on  the  business."  The 
proofs  further  show  that  early  in  1900  Mr.  Schwab,  the 
president  of  the  Carnegie  Company  (volume  12,  pp.  4724, 
4725),  urged  the  buying  of  that  company  by  the  Federal, 
and  efforts  were  again  made  to  have  Mr.  Morgan,  who  was 
a  member  of  the  board  of  the  Federal  Steel  Company,  take 
it  up,  which  he  declined  to  do  (volume  12,  p.  4723). 

This  demand  for  integration  which  thus  evidenced  itself 
in  these  two  leading  companies,  each  attempting  to  int^rate 
back  to  the  base  of  supply  and  also  into  more  extended  and 
diversified  finished  product,  also  evidenced  itself  in  other 
branches  of  the  steel  trade.  This  was  the  integration  of 
mills  which  were  large  consumers  of  plates,  ingots,  billets, 
sheets,  rods,  structural  iron,  and  other  semi-basic  products. 
Without  specifying  all,  we  may  refer  to  the  steady  inte- 
graticoi  of  these  various  sub-divisions  of  the  steel  trade. 
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This  b^an  in  December,  1898,  when  the  principal  tin  plate 
manufactories  integrated  by  consolidation  into  the  Ameri- 
can Tin  Plate  C(»npany.  In  January,  1899,  the  American 
Steel  &  Wire  was  formed  by  a  consolidation  of  all  the 
leading  wire  product  manufacturers.  This  was  followed 
in  February,  1899,  by  the  consolidation  into  the  National 
Steel  Company  of  12  per  cent  of  the  ingot  production  of 
the  country,  which  was  located  on  the  eastern  side  of  Chicago 
and  the  western  side  of  the  Pittsburgh  district.  The  same 
month  saw  the  National  Tube  Company  formed  by  great 
concerns  making  various  kinds  of  tubes  and  pipes.  In 
March  of  the  same  year,  sheet-steel  makers  in  large  tonnage 
combined  to  form  the  American  Sheet  Steel  Company,  and 
in  April  of  the  same  year,  the  American  Steel  Hoop  Com- 
pany was  formed  by  the  leading  makers  of  hoops,  bands> 
and  cotton  ties.  While  the  American  Sheet,  the  American 
Hoop,  and  the  National  Steel  were  separate  compani^A,  yet 
for  integrated  continuous  working  they  were  in  effect  (Top- 
ping, volimie  2,  pp.  636,  684,  also  volume  12,  p.  4764)  neces- 
sary to  each  other,  Mr.  Topping  testifying: 

"Yon  will  remember  there  was  formed  the  Steel  Hoop  and  the 
American  Sheet  Steel.  The  formation  of  these  companies,  as  I  un- 
derstood at  the  time  intended,  was  ta  balance  up  National  Steel  so 
as  to  make  it  more  nearly  self-snstalning.  In  other  words,  the 
National  Steel  was  the  raw  producing  steel  company  to  supply  the 
crude  material  to  the  Sheet  Steel  and  Steel  Hoop  and  Tin  Plate 
Ck>mp«nies.** 

This  integrated  relation  is  no  doubt  the  manufacturing 
feature  on  which  it  was  (volume  12,  p.  4747)  insisted  that 
the  finishing  companies  would  not  sell  to  the  Steel  Corpora- 
tion unless  the  National  was  also  purchased,  as  Mr.  Car- 
negie (volume  12,  p.  4747)  insisted  should  be  done.  In  the 
same  month  we  fiind  the  principal  structural  and  bridge 
erectors  and  producers  forming  the  American  Bridge  Com- 
pany. In  connection  with  this  consolidating  and  integration 
of  structural  manufacturers  and  fabricators,  it  is  but  just  to 
note,  as  illustrative  of  compelling  forces  outside  that  indus- 
try, the  demands  which  the  business  world  was  making  upon 
the  structural  steel  industry.  Thus  in  re [182] f erring  to  the 
American  Bridge  Company,  and  its  carrying  forward  at  a 
96825*— 17— VOL  6 8 
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later  date  this  policy  of  ezpansicHi  and  local  integrating  of 
its  works,  the  proofs  (volume  10,  p.  3961)  show  that  sach 
great  operations  as  the  tall  buildings  of  recent  origin,  sach 
railroad  work  as  the  Hell  Gate  Bridge,  and  such  national 
work  as  the  Panama  Canal,  practically  necessitate  the  ex- 
istence of  such  companies.  In  that  respect  the  proof  is  rail- 
road bridges  are— 

**  confined  to  those  companies  having  the  largest  plants  and  those 
equipped  for  that  sort  of  work.  There  are  very  few  companies,  for 
example,  that  could  build  a  bridge  like  the  Hell  Gate  Bridge,  involving 
40,000  tons  of  material  and  an  incidental  expense  of  perhaps  (300,000 
to  get  the  false  work  together.  When  we  secured  that  contract  we 
had  to  expend  immediately  $160,000  for  tools.  While  we  were  a  very 
large  concern  and  had  a  very  well-equipped  plant,  we  were  obliged  to 
buy  $160,000  worth  of  tools  for  that  particular  work.    ♦    ♦   "♦ 

**  Q.  Has  there  been  any  change  in  the  style  and  size  of  the  struc- 
tures in  the  last  12  or  15  years  which  affected  the  size  of  the  plants 
that  are  necessary  in  orda:  to  execute  the  contracts?— A.  Yes.  *  *  * 
Since  that  time  buildings  ranging  from  18  to  20  stories  up  to  36  sto- 
ries have  been  built  ♦  ♦  ♦  We  fabricate  the  steel  and  deliver  it 
to  the  site  and  erect  it" 

The  proofs  also  shov7  it  is  necessary  to  have  structural 
plapts  in  different  localities.  In  that  regard  (page  3961), 
and  referring  only  to  the  Middle  West  equipment,  the  proof 
is  that  the  American  Bridge  Company  has  in  the  We^; — 

•*a  plant  at  Toledo,  one  at  Ambridge  (Pittsburgh),  one  at  Gary,  Ind., 
a  large  plant  and  a  comparatively  new  plant ;  one  at  Chicago,  one  in 
Minneapolis,  one  in  St.  Louis,  and  one  in  Detroit  *  *  *  It  is  a 
Bone  business  more  or  less."  A  zone  business  is  a  "  business  within 
300  or  400  miles  of  where  the  plant  is  located.  It  is  a  question 
of  freight  rates. 

"  Q.  You  mean  by  tiiat,  bridge  business  or  structural  business  for 
buildings?— A.  Both.*' 

They  further  shov7  that  it  requires  a  large  plant  to  de- 
liver such  contract  requirements  so  as  to  coordinate  with 
other  parts  of  the  veork.  The  proof  is  (page  3961),  re- 
ferring to  the  veork  done  by  the  American  Bridge  Company 
along  the  Panama  Canal: 

"  We  have  done  about  $8,000,000  worth  of  work  there  for  the  Qov- 
ornment  so  far«  *  *  *  We  are  buildinjs  the  emergency  dams, 
buUding  the  transmission  towers  and  the  administration  building 
and  the  madiine  shops,  InvolTing  about  S,000  tons,  aad  we  have 
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be^i  dcAns  a  great  deal  of  work  outside  of  the  lock  gates  which 

were  furnished  hy  McGlintic-Marsball  Company.     I  think  we  have 

done  the  major  portion  of  the  work*  and  it  haio  always  been  work 

that  we  had  to  get  out  pretty  promptly,  and  sometimes  have  to  set 

aside  oth^  work  to  accomplish  the  deliveries  required." 

It  will  thus  be  seen  that  these  large  modem  operations 
practically  necessitate  correspondingly  large  manufacturing 
facilities  and  financial  resources  to  adequately  and  success- 
fully meet  such  product  demands.  These  rapid,  widespread, 
and  isolated  integrations  of  different  sub-divisions  of  the 
steel  trade  cannot  be  reasonably  explained  on  the  sole  theory 
of  a  widespread,  dominating  purpose  in  each  of  these  ag- 
gregations to  monopolize  or  restrain  trade.  In  the  first 
place,  the  proof  is  simply  one-sided  that  they  did  not  cen- 
tred trade,  and  that  in  spite  of  their  size  and  large  pro- 
portions of  then  existing  trade,  their  competitors,  as 
we  have  already  seen,  have  increased  mOTe  [1*8]  rapidly 
than  they.  So  that,  while  there  may  have  been  in  the 
minds  of  those  who  formed  them  the  possibility  of  monopoly 
and  increase  of  price,  we  are  inclined,  from  a  study  of  the 
proofs  in  this  case,  to  the  belief  that  the  real  underlying 
influence  was  the  economy  of  management,  the  locality  of 
production  and  market,  and  the  continuity  of  process  which 
resulted  from  such  integration.  Take,  for  example,  the 
last  one  formed,  the  American  Bridge  Company.  During 
the  years  it  has  be^i  a  subsidiary  of  the  United  States 
Steel  Corporation  its  business  has  increased  42  per  cent.  In 
that  time  its  competitors  have  increased  their  business  164 
per  cent.  During  that  time  the  American  Company  has 
had  the  help  of  all  the  associated  subsidiary  companies  of 
the  Steel  Company,  it  has  shared  in  all  the  economies  of 
management,  cooperation,  and  financial  help  rendered  by 
the  parrait  company,  yet  with  all  these  aids,  its  competitors 
have  increased  tlieir  business  four  times  as  fast  as  its  own. 
.It  would  seem,  therefore,  that  the  American  Bridge  Com- 
pany has  even  less  hope  or  power  to  monopolize  when  it 
was  iwiginaUy  fonned  and  stood  alone,  when  it  could  not, 
wbaa  haa^bt  by  the  Steel  Corporation,  so  monopolize  the 
steel  stmcturml  business  of  the  country.  In  view  of  such 
UctBy  we  have  been  impressed  with  the  view  that  these  con- 
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solidations  and  integrations,  accomplished  or  in  view  «t 
the  close  of  1900,  were  more  largely  made  with  a  view  to 
meeting  the  changing  conditions  in  the  steel  trade  in  its 
transition  from  iron  to  steel  and  in  its  adjusting  itself  to 
the  progress,  improvement,  and  development  in  that  in- 
dustry rather  than  with  monopolistic  intent.  The  proof 
in  regard  to  the  reasons  for  the  formation  of  the  American 
Bridge  Company  fairly  states,  as  it  seems  to  us,  the  basic 
reasons  which  led  to  the  unifying  of  the  separate  branches 
of  the  steel  industry.  Thus  in  volume  2,  page  874,  it  is 
testified,  with  respect  to  that  comj^any's  formation,  as  fol- 
lows: 

"A.  The  purpose  of  the  formation  of  the  American  Bridge  Com- 
pany was  simply  along  the  lines  of  economical  shop  management, 
and  had  no  reference  whatever  to  any  mon<^)oly  or  to  securing  the 
entire  industry  of  the  country.  The  plants  whidi  became  a  part  of 
the  American  Bridge  Company  were  believed  to  be  in  a  position  to  be 
opeTAteA  more  economically  as  a  combined  whole  than  as  independent 
units,  and  th^  foundation  of  that  company  was  the  securing  of  a  steel- 
works whereby  they  could  obtain,  to  a  large  extent,  the  control  of  their 
raw  material  for  fabrication,  the  basis  of  practically  aU  structural 
contracts  being  one  of  time ;  the  time  of  delivery  being  the  most  Im- 
portant factor  in  practically  90  per  cent  of  aU  contracts  taken.  Ttkeae 
independent  units  found  themselves  at  that  time  in  a  very  disadvan- 
tageous position,  due  to  the  fact  that  the  large  steel  plants  were  com- 
mencing to  do  their  own  fabricating,  whereby  they  were  enabled  to 
control  their  rolling  mU  supplies  and  make  such  deliyeries  as  these 
independent  fabricating  shops,  having  no  control  over  the  raw  mate- 
rial, could  not  do. 

<•  There  was  also  another  reason  for  it,  namely,  that  contracts  were 
increasing  so  rapidly  in  magnitude  that  as  ind^;>endent  units  they 
were  unable  to  secure  sufficient  working  capital  to  enable  them  to  fab- 
ricate these  large  tonnages. 

"  You  can  trace  from  the  very  beginning  of  the  securing  and  i 
bUng  of  their  raw  material  through  the  designing,  fabrication, 
portation,  and  erection  work,  and  the  increase  In  their  workiag 
capital,  the  reasons  for  putting  together  those  plants,  whidi  were  of 
two  principal  characters :  First,  they  were  partly  competitive,  I  might 
say,  by  reason  of  a  greater  or  less  simUarity  of  output  and  by  reason 
of  a  common  territory  into  which  the  transportation  [184]  rates  en- 
abled them  to  ship  the  material ;  and,  second,  plants  absolute  non- 
competitive, due  (a)  by  reason  of  an  entirely  dissimilar  output*  and 
(b)  by  reason  of  their  geographical  location. 

"  The  whole  scheme  was  one  to  decrease  cost  of  production  and  to 
operate  along  the  lines  of  what,  at  the  present  time  is  termed  '  sden- 
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tlllc  shop  nianagem^it'  As  a  matter  of  fact,  any  adTance  in  prioee 
was  not  dlacnflBed  to  my  knowledge;  nor  did  any  sach  enhancement 
ev&r  take  place.  Oonq;)etition  at  all  times  was  extremely  severe,  and 
the  proflt  on  the  output  decreased  from  the  time  of  the  formation  of 
that  company  until  the  present  day.  A  number  of  concerns  were 
offered  to  the  American  Bridge  Ck>mpany  at  the  time  of  its  formation, 
which  were  declined  for  various  reasons,  because  they  did  not  seem 
to  be  ess^itial  in  the  rounding  out  of  the  proposition  that  I  have  re- 
ferred to." 

As  we  havB  said  above,  it  may  have  been  the  fact  that, 
apart  from  the  operative  necessity  that  led  to  many  manu- 
facturers putting  their  worics  into  these  consolidations, 
there  was  probably  a  purpose  also  to  monopolize  and  re- 
strain trade,  yet  by  the  time  the  Steel  Corporation  was 
formed  the  inability  of  these  prior  combinations  to  so  mo- 
nopolize trade  was  proven  to  those  who  gave  heed  to  facts 
and  figures.  For  example.  Government  Exhibit,  voL  7, 
p.  2017,  shows  that  the  production  in  1898  of  the  pig  iron 
plants  subsequently  acquired  by  the  Steel  Corporation  had 
been  46  per  cent  of  the  country's  total  production  of  1898 ; 
in  1900,  the  proportion  of  these  plants  had  fallen  to  41 
per  cent  In  the  same  way,  Bessemer  plants  afterwards 
acquired  by  the  Steel  Corporation  had  fallen  from  78  per 
cent  in  1898  to  70  per  cent  in  1900.  The  Bessemer  rail 
plants  had  fallen  from  68  per  c^it  in  1898  to  61  per  cent 
in  1900;  wire  rod  plants  had  fallen  from  97  per  cent  in  1898 
to  82  per  cent  in  1900;  structural  shape  plants  had  fallen 
from  66  per  cent  in  1898  to  61  per  cent  in  1900;  plate  and 
sheet  plimts  had  fallen  from  67  per  cent  in  1898  to  66  per  cent 
in  1900;  while  the  wire  nail  plants  subsequently  acquired  by 
the  Steel  Corporation,  which  had  in  1898  produced  89  per 
cent  of  the  country's  total  production,  had  by  1900  dropped 
off  to  78  per  cent.  Indeed,  as  we  gather  the  net  results  of 
these  different  plants  in  varied  steel  lines,  the  acquisition 
of  which  (1901)  by  the  Steel  Corporation  is  alleged  to 
evidence  &  purpose  to  monopolize,  the  facts  and  figures 
show  that  in  only  one  product,  namely,  that  of  ingots  and 
castings,  had  tiiere  been  an  increase  of  proportion  in  the 
three  preceding  years  by  these  plants  and  in  nine  other 
bruiches,  the  plants  which  the  Steel  Company  subsequently 
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acquired,  had  in  point  of  fact  in  those  thiee  years  clearly 
shown  their  inability  to  monopolize  by  a  decrease  of  rda- 
tive  percentage  ranging  from  1  per  cent  in  the  case  of 
plates  and  sheets  to  16  per  cent  in  wire  nails.  And  that 
this  three  years'  decrease  in  actual  monopolistic  control  was 
the  normal  trend  of  the  steel  business  is  shown  by  the  fact 
that  such  proportions  continued  to  decrease  after  the  Steel 
Corporation  was  formed.  As  an  example  of  this  tend^[icy 
we  may  cite  the  wire  plants  subsequently  acquired  by  the 
Steel  Corporation,  which  in  1898  had  88  per  cent  of  the 
country's  production  and  in  1890  had  fallen  to  72  per  cent, 
had  by  1911  so.  continued  to  lessen  their  proportion  of  the 
part  sold  in  the  American  market  that  it  was  then  but  42 
per  cent  of  the  country's  production. 

Moreover,  these  combinations  were  the  subject  of  Con- 
gressional investigation  from  1898  forward,  and  the  proof 
(volume  28,  p.  11760)  [135]  is  that  while  the  results  of  that 
investigation  were  published  (they  are  not  in  evidence  be- 
fore us)  they  have  resulted  (volume  12,  p.  4755)  in  no  ad- 
verse action  by  the  Government.  From  all  which  we  find 
support  for  our  conclusion  that  these  former  combinations 
were  largely  the  result  of  economic  and  manufacturing 
plans  for  the  production  of  product  rather  than  for  mo- 
nopolistic plans  for  selling  product  At  any  rate,  the 
proof  is  that,  as  a  practical  business  experience,  these  com- 
binations which  existed  prior  to  the  Steel  Corporation  had, 
in  the  three  years  preceding  the  formation  of  the  Steel  Cor- 
poration, shown  a  waning  power  to  monopolize,  if  any 
such  power  existed  when  they  were  formed. 

We  have  thus  seen  the  unifying,  integrating,  and  round- 
ing-up  influences  which  were  irresistibly  forcing  those 
engaged  in  the  practical  work  of  making  steel  to  form  these 
prior  combinations  of  integrating  units.  The  proofs  show 
that  Mr.  Morgan  was  a  director  in  the  Federal  Steel  Com- 
pany (volume  12,  p.  4724),  but  that  he  p^Tsonally  knew  noth- 
ing of  tiie  steel  business.  His  firm  had  taken  part  in  some  of 
these  consolidations,  but  the  suggestion  of  the  absorption  by 
the  Federal  of  the  Carnegie  Company  had  not  appealed  to 
him.    The  proof  is  (volume  12,  p.  4274)  that  while  he  was  s 
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memb^  of  the  board  of  directors  of  the  Federal  8teel  Com- 
pany  and  was  financially  interested  in  it,  he  had  probably 
never  attended  a  meeting  of  the  board  and  taken  no  part  in 
its  management  and  knew  nothing  of  the  practical  steel 
business.  The  conditions  in  the  steel  trade  being  such  as 
we  have  shown  above,  Mr.  Morgan,  in  December,  1900,  at- 
tended a  dinner  in  New  York  where  some  80  men  prominent 
in  steel  manufacturing  and  the  banking  business  were  pres- 
«[it.  This  dinner  was  given  to  Mr.  Schwab,  the  president  of 
ihA  Carnegie  Steel  Company.  Whether  the  dinner  was  giv^i 
for  the  purpose  of  affording  an  opportunity  of  interesting 
Mr.  Morgan  in  buying  the  Carnegie  Steel  Company,  which 
the  bitter  differences  between  the  partners  in  that  company 
(volume  6,  p.  2189;  volume  14,  pp.  5656, 5656)  and  the  desire 
of  Mr.  Carnegie  to  retire  from  business  then  made  possible, 
there  can  be  no  doubt,  in  view  of  the  outcome,  that  Mr. 
Schwab  then  gave  to  the  bankers  present,  and  particularly 
to  Mr.  Morgan,  who  was  seated  bedde  him,  such  a  compre- 
hensive view  of  the  steel  trade  as  was  well  calculated  to 
diow  the  possibility  of  carrying  integration  to  its  logical 
manufacturing  and  merchandising  efficiency,  and  afforded 
the  Federal  Company,  of  which  Mr.  Morgan  was  a  director, 
the  opportunity  to  carry  out,  on  a  large  scale,  the  policy  of 
integrati(m  that  company  had  planned  and  had  (volume  12, 
p.  4719)  attempted  to  carry  out.  And  there  can  be  no  doubt 
that  Mr.  Schwab  realized  that  if  a  sale  of  the  Carnegie  Com- 
pany could  be  made  the  grave  discord  among  the  partners 
of  the  Carnegie  Company  (volume  14,  pp.  5655,  5656)  which 
had  arisen,  could  be  ended,  and  the  policy  of  integration  on 
which,  as  noted,  that  company  had  also  embarked,  could  be 
carried  out  by  some  larger  organization.  Indeed,  the  evi- 
dence is  clear  that  there  was  an  earnest  desire  on  the  part  of 
the  owners  of  the  Carnegie  Company  for  several  reasons  to 
selL  The  situation  was  summed  up  by  James  H.  Beed,  who 
(volume  14,  p.  5655)  testified: 

**  Q.  The  Carnegie  management  was  originaUy  a  partnerahlp,  I  be- 
Ueve,  was  it  not? — [186]  A.  A  limited  partnership. 

''Q.  Wh^n  was  It  turned  into  a  corporation? — ^A.  In  the  spring  of 
1900,  turned  Into  two  corporations. 
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"  Q.  What  la  that^— A.  Two  coiporatlons  wotc  formed  at  that  time. 

"Q.  What  were  they? — ^A.  The  Carnegie  (Company  was  the  holding 
company  of  the  stocks  of  the  Carnegie  Steel  Company,  the  Frick  Coke 
Company,  and  the  Bessemer  and  Lake  Erie  Railroad  Company;  the 
Carnegie  Steel  Company  was  organized  under  the  laws  of  Pennsylva- 
nia and  was  the  operating  company. 

"Q.  What  do  you  know  of  the  desire  of  the  stockholders  of  the 
Carnegie  Company  to  sell  out  in  the  year  1900?— A.  I  think  they  were 
all  desirous  to  make  some  permanent  disposition  of  the  property,  for 
several  reasons. 

"  Q.  There  had  been  dissensions  among  the  partners  a  year  or  two 
before,  had  there  not? — A.  Yes;  that  is  the  mild  word  for  it;  thare 
had  been  quite  serious  dissensions  between  Mr.  Frick  and  Mr.  Car- 
negie as  the  leaders. 

"  Q.  Resulting  In  litigation?— A.  Resulting  in  litigation. 

**  Q.  That  was  ended,  I  believe,  by  the  organization  of  the  corpora- 
tion or  corporations? — ^A.  Ended  by  the  formation  of  the  two  corpora- 
tions of  which  I  have  spoken. 

*'Q.  Was  entire  harmony  restored  between  the  gentlemen  by  its 
organization? — ^A.  No,  sir;  it  was  not 

"  Q.  Now,  did  you  learn  from  these  gentlemen  themselves  of  their 
desire  to  sell  out  in  1900,  or  from  any  of  them?— A.  Why,  I  could 
not  say  that  it  was  said  in  so  many  words,  but  I  know  it  was  their 
desire,  as  I  say,  that  some  permanent  disposition  should  be  made  of 
the  property  for  the  reason  that  Mr.  Carnegie  was  growing  old.  He 
had  the  majority  interest  in  the  company.  A  manufacturing  com- 
pany, like  the  Carnegie  Steel  Company,  that  was  intensely  active 
could  not  be  successfully  operated  with  the  majority  interest  in  the 
hands  of  trustees  in  case  of  his  death.  He  himself  was  anxious  to  get 
out  of  business  and  get  his  interest  In  these  concerns  put  into  invest- 
ment shape,  and  so  you  can  see  that  generally  there  was  a  desire 
among  all  of  them  to  have  some  Idnd  of  a  disposition  made  of  the 
property  during  his  lifetime  that  would  be  permanent 

"  Q.  Was  Mr.  Carnegie  giving  a  personal  and  immediate  attention 
to  the  business  during  that  time? — ^A.  He  was,  but  not  in  the  sense 
of  being  on  the  ground.  He  was  either  in  New  York  or  Skibo,  and 
was  getting  constant  reports,  and  he  was  seeing  the  various  officers 
of  the  company  frequently,  and  he  was  sending  them  advice  from 
time  to  time. 

"  Q.  Skibo  is  where?— A.  In  the  north  of  Scotland. 

"  Q.  About  how  much  of  the  year  was  Mr.  Carnegie  spending  there 
at  that  time?— A.  About  half  of  it 

"Q.  And  the  other  half  in  New  York?— A.  In  the  United  States, 
either  in  New  YorlL,  or  during  the  winter  in  the  South. 

"  Q.  But  formerly,  in  earlier  days,  he  had  been  in  Pittsburgh  and 
attended  personally  and  actively  to  business,  had  he  notT— A.  I  be- 
lieve until  about  1880,  when  he  moved  to  New  York. 
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**  Q.  Was  tliat  so  enrly  as  that?— A.  Yes,  I  think  abont  that  time. 
But  he  was  within  practical  reach  of  the  business  whenever  he  was 
in  the  United  States. 

"  Q.  He  could  reach  it  by  letters,  could  he  not?— A,  Yes,  and  tele- 
smms. 

•*  Q.  Do  you  know  whether  he  was  desirous  of  giving  up  even  tliat 
connection  with  the  business,  aside  from  his  desire  to  put  liis  holdings 
in  investment  shape?  Do  you  know  whether  he  wished  to  be  relieved 
of  the  care  and  [187]  attention  and  thought  that  the  business  re- 
quired of  him,  and  to  devote  his  time  and  thought  and  energies  to 
other  things?— A.  Yes ;  I  think  he  was. 

**  Q.  What  was  it  that  he  contemplated,  if  you  know,  from  him?— 
A«  Wliat  he  has  done  since ;  that  is,  devoting  liimself  to  philantliropy 
and  peace,  and  one  thing  and  another." 

With  these  matters  no  doubt  in  view,  Mr.  Schwab  made 
an  address  as  already  quoted,  and  brought  into  clear  relief 
three  propositions:  First,  that  steel  making  had  then 
reached  the  limit  of  improvement  in  metallurgical  methods; 
second,  that  further  advance  was  dependent  on  integrating 
processes;  and,  third,  that  to  take  care  of  the  grovnng  steel 
production  a  great  forei^  trade  was  possible.  It  is  sug- 
gested that  this  whole  talk  of  integration  or  rounding  up  of 
manufacturing  facilities  is  an  afterthought,  and  a  mere 
cloak  to  veil  a  concealed  purpose  to  monopolize  trade.  Let 
us  examine  what  the  proofs  show  in  that  regard. 

Looking  only  at  the  two  great  companies,  the  imion  of 
which  made  possible  the  steel  company,  the  Federal  and  the 
Carnegie,  we  have  the  fact  (see  statements  in  bill,  volume 
and  title,  ^  Pleadings,"  pages  3  and  4)  that  both  these  com- 
panies had  been  themselves  gradual  integration  growths,  and 
their  managements  were  then  trying  to  integrate  them  fur- 
ther. The  Illinois  Steel  (volume  14,  p.  5472 ;  volume  12,  p. 
4698)  had  entered  into  the  wider  field  of  the  Federal;  it  had 
integrated  back  to  ore;  it  was  trying  to  integrate  locally  into 
eastern  markets  through  Lorain  and  Johnstown,  had  consid- 
ered the  acquisition  of  the  Carnegie  Company,  and  had 
planned  to  spend  (volume  12,  pp.  4719-4731 ;  volume  14,  p. 
5478)  some  forty  to  fifty  millions  of  dollars  in  further  broad- 
ening its  field  of  products.  For  making  the  great  basic  prod- 
ucts of  open-hearth  steel,  which  was  then  becoming  the  domi- 
nant factor  in  steel,  the  proo&  (volume  8,  p.  2978)  show  the 
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Federal  was  not  equipped.  The  subsequent  location  of  the 
great  open-hearth  plant  at  Gary  alone  (volume  10,  p.  4074) 
shows  the  existence  of  the  Federal's  prior  need  of  further  in- 
tegration without  reference  to  the  fact  (volume  10,  p.  4074) 
that  it  was  lacking  in  finishing  mills  for  rails,  bars,  struc- 
tural, sheets,  etc.  In  the  same  way  we  have  seen  the  Car- 
negie Company  was  lacking  in  finishing  plants  for  tubes, 
wire,  hoops,  and  many  other  finishing  plants  to  use  its  sub- 
basic  product.  These  patent  facts  and  urgent  needs — facts 
which,  as  we  have  seen,  were  set  forth  at  the  time  in  the 
minutes,  letters,  and  communications  heretofore  quoted — 
evidence  the  existence  of  the  practical  manufacturing  ne- 
cessity of  bpth  these  two  great  companies  either  building  or 
buying  finishing  mills.  That  such  purpose  of  manufacturing 
integration  should  have  been  elaborated  and  formally  set 
forth  as  the  reason  for  its  purchase  by  the  Federal  Company 
of  the  Carnegie  Company  would  not,  in  the  nature  of  things, 
be  done.  Everyone  concerned  knew  these  facts  witiiout 
their  being  stated.  It  was  a  thing  every  steel  man  recog- 
nized so  fully  that  no  specific  reference  would  be  naturally 
made  to  it.  But  the  proofs  do  show  that,  whatever  purpose 
was  in  the  minds  of  those  forming  the  steel  company,  inte- 
gration was  certainly  one  of  the  special  objects  in  view. 
Thus,  Mr.  Schwab  (volume  11,  p.  4139)  makes  it  clear  that 
*Hhe  economic  advantages  to  be  derived"  were  more  en- 
larged upon  even  than  foreign  trade.  "I  [138]  might  say," 
is  his  testimony,  '^  that  I  enlarged,  and  perhaps  made  a  more 
strenuous  talk  to  Mr.  Morgan,  upon  the  subject  of  export  and 
our  ability  to  export,  and  foreign  business  in  foreign  mar- 
kets, than  any  other,  excepting  only  the  economic  advantages 
to  be  derived."  That  "  the  ability  to  export "  and  "  the  eco- 
nomic advantages  to  be  derived,"  thus  enlarged  upon,  was 
integration,  is  shown  in  Mr.  Schwab's  testimony : 

'*  With  reference  to  the  foreign  situation,  I  pointed  out  to  him  that  up 
to  that  time  our  business,  the  steel  business  in  general,  had  been  nomi- 
nal with  reference  to  export  business,  and  that,  in  my  opinion,  it  could 
only  be  made  profitable  and  possible  by  such  an  organization ;  that  no 
company  selling  an  individual  line,  a  single  line,  or  one  or  two  Unes, 
could  hope  to  successfully  compete  for  fbreign  business,  where  they 
were  not  pi^ared  to  furnish  the  customer  every  line  that  he  mli^t 
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vet^ilre  for  a  structure  or  bminesB ;  and  tiuit  balf  a  doE^i  or  a  dosen 
indiTidual  companies  could  not  afford  the  expense  or  l^e  organizathm 
to  secure  the  talent  necessary  to  make  a  successful  export  business, 
while  such  a  company  as  I  outlined  could.*' 

That  this  plan  of  integration  in  varied  products — and 
nothing  in  excess  of  the  required  integration — ^was  carried 
out  is  also  shown  by  the  proofs.  In  that  regard,  the  same 
witness,  speaking  of  his  visit  later  to  Mr«  Morgan,  when  he 
took  him  the  figures  at  which  Mr.  Carnegie  would  sril,  testi- 
fied: 

*'  Q.  Did  you  have  any  further  talk  with  him  at  that  time  that  you 
can  recall? — ^A.  We  had  quite  some  talk  upon  the  general  subjects 
outlined  before,  and  I  was  consulted  with  reference  to  the  other  con- 
cerns. I  had  nothing  to  do  with  the  negotiations  for  the  other  con- 
cerns. 

"Q.  Who  consulted  you?  Mr.  Morgan?— A.  Yes;  Mr.  Morgan  and 
Mr.  Bacon. 

"  Q.  Asking  questions  about  what? — ^A.  A  great  many  questions  r^a- 
tlve  to  the  other  concerns,  the  various  concerns. 

"  Q.  As  to  their  character  and  business?— A.  As  to  their  character 
and  business,  and  what  changes  would  be  made,  and  how  they  would 
be  operated,  etc 

**  Q.  Was  there  in  any  of  that  conversation  any  question  of  obtain- 
ing all  the  steel  plants,  or  acquiring  a  monopoly,  or  anything  of  that 
Ii^lnil7  ♦  •  ♦ — /i^  There  was  considerable  discussion  about  the  ac- 
quisition of  other  plants.  I  advised  Mr.  Morgan  against  it,  because 
the  other  plants  added  nothing  to  the  efficiency  of  the  one  I  proposed. 
For  exaniple,  plants  like  Jones  &  Laughlin,  the  Pennsylvania  Steel 
Company,  the  Cambria,  were  discussed ;  but  I  said,  '  No ;  they  are  in 
practically  the  same  lines  as  the  Carnegie  Company,  and  they  add  no 
efficiency  to  this  organization.* 

"^  Q.  At  this  time  did  the  Federal  have  finishing  mills?— A.  They  did. 

**Q.  A  sufficient  number  of  them? — ^A,  They  had  a  sufficient  num- 
ber in  their  own  lines. 

•*Q.  What  were  they  lacking? — ^A.  The  Federal  did  not  make  tubes; 
they  did  not  make  sheets ;  they  did  no^t  make  plates  to  any  extent,  and 
among  the  things  needed  there  were  few  that  the  Carnegie  Company 
made,  other  than  rails,  that  the  Federal  Company  made ;  and  as  to  the 
Tube  Company,  the  Carnegie  at  that  time  did  not  make  tubes,  nor  did 
they  nmke  wire,  which  the  Wire  Company  made.  Indeed,  the  addition 
of  these  plants,  the  general  whole,  was  the  addition  of  the  lines  that 
the  Carnegie  or  the  Federal  did  not  have. 

**  Q.  Did  either  the  Carnegie  or  the  Federal  have  a  complete  line  of 
finishing  ndlls?— A.  No  steel  company  had. 

"^Q.  None  of  them  had?— -A.  N^ne  of  them  had«  not  neatly  a  coav> 
pleteline. 
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[189]  "Q.  Which  companies  were  there  that  yoa  talked  at>oiit  as 
being  capable  of  making  up  a  complete  line?— A.  There  was  the  Oar- 
negie  and  the  Federal  and  the  National;  and  then  tliere  was  the 
Wire,  the  Tube,  the  Bridge,  and  the  Sheet,  and  the  Hoop  Ck>mpanj, 
all  of  whom  made  their  Individual  lines,  and  the  Tin  Plate  Oom- 
pany  also;. I  overlooked  them. 

"Q.  As  to  the  business  of  these  companies — where  was  the  busi- 
ness of  the  Federal  principally  done? — ^A.  Mostly  in  the  Middle  West. 

*'  Q.  And  the  Carnegie?— A.  When  I  say  the  Middle  West,  I  mean 
Chicago  and  west    The  Carnegie,  from  Chicago  east 

•  •••••• 

*'A.  They  made  rails.  They  made  blooms  and  billets.  You  asked 
what  they  made  in  common.  They  made  blooms  and  billets  that  were 
supplied  to  other  finishing  companies,  which  they  did  not  finish  them- 
selves. Then  the  Carnegie  Company  made  a  few,  a  very  small  per- 
centage of,  merchant  bars,  and  so  did  the  Federal  Steel  Company. 

"Q.  In  what  territories,  respectively,  did  they  sell  their  products 
chiefly? — ^A.  As  I  said,  the  Federal  sold  mostly  in  a  circle  of  which 
Chicago  would  be  the  center.  The  Carnegie  sold  theirs  in  a  circle  of 
which  Pittsburgh  would  be  the  center. 

"Q.  What  was  the  difficulty  in  trading  over  an  extensive  terri- 
tory?— ^A.  If  the  Carnegie  shipped  west  of  Chicago,  of  course,  they 
made  a  very  great  sacrifice  in  freights;  and  if  the  Federal  shipped 
east  of  Pittsburgh,  of  course,  they  made  a  very  great  sacrifice  in 
freights." 

It  will  thus  be  seen  that  here  was  a  complete  outline  of  a 
manufacturing  plan  which,  if  carried  out,  enabled  ihe  Fed- 
eral Company  to  integrate  from  or  to  varied  finished  prod- 
ucts, and  this  not  only  in  the  Chicago  district,  but,  through 
the  acquisition  of  the  Carnegie  Company,  through  the  Pitts- 
burgh district  as  well,  and  through  this  latter  district  to 
reach  the  foreign  markets,  which  it  was  powerless  to  reach 
from  its  own  district,  and  through  acquisition  of  the  finish- 
ing mills  held  by  the  Tube,  the  Sheet,  the  Wire,  and  Bridge 
Companies  to  obtain  the  varied  product  facilities  by  which 
alone  successful  foreign  trade  could  be  built  up.  The  testi- 
mony of  Robert  Bacon  also  shows  that  the  whole  plan  turned 
on  the  possibility  and  advisability  of  the  Federal  buying 
the  Carnegie  Company,  and,  if  that  could  be  effected,  that 
certain  other  units  should  be  bought  to  provide  adequate 
finishing  plants.  Thus,  referring  to  a  meeting  of  the  Fed- 
eral directors  held  to  consider  the  offer  Mr.  Carnegie  made, 
Mr*  Bac<»i  (volume  14,  p.  5479)  testified: 
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''Q.  Were  any  steps  taken  to  get  the  views  of  the  other  Federal 
directors  that  day  or  later?— A.  Yes.  We  succeeded  in  getting  them 
in  New  York  the  next  morning,  with  the  exception  of  Mr.  Marshall 
Field,  with  whom  we  communicated  over  the  long-distance  tele- 
phone* so  that  the  next  day  we  had,  I  believe,  the  opinion  of  all 
the  FMeral  directors. 

''Q.  How  long  did  they  remain  together  on  Monday,  the  Federal 
directors  I  mean,  whom  you  assembled? — ^A.  Nearly  all  day,  at  dif- 
ferent times. 

"Q.  Was  a  conclusion  reached  that  day  with  reference  to  the 
Cam^e  offer — I  mean,  as  to  whether  it  was  wise  to  accept  it  or 
not?— A.  My  recollection  is  that,  although  it  was  very  difficult  to 
persuade  some  of  the  gentlemen,  a  conclusion  was  reached  in  prin- 
d]fle  in  the  afternoon. 

"  Q.  Was  there  any  discussion  that  day  as  to  how  the  thing  might 
be  financed? — ^A.  No  discussion  as  to  detail. 

[140]  "Q.  I  do  not  mean  detail  at  all. — ^A.  But  naturally  the  sup- 
position was  that  it  would  be  financed  by  J.  P.  Morgan  &  Ck>. 

"  Q.  Do  you  remember  whether  Mr.  Morgan  said  anything  on  that 
subject  to  his  associate  directors,  as  to  whether  he  was  willing  to 
undertake  it,  I  mean? — ^A.  Yes;  my  recollection  is  that  in  a  very 
few  words  Mr.  Morgan  finally,  after  having  heard  our  opinions,  said 
that  if  they  approved  and  substantiated  the  estimates  in  a  general 
way  of  the  business,  and  its  probable  success,  that  he  would  under- 
take to  finance  it 

*'Q.  Was  there  any  talk  that  day  as  to  what  if  any,  other  con- 
cerns should  be  taken  over?— A.  Yes;  it  was  believed  by  all  the 
men  present  the  directors  of  the  Federal  Steel  Company,  that  if 
the  Carnegie  was  purchased,  other  units  should  be  purchased  as  well. 

"Q.  And  were  the  other  units  talked  of  and  considered? — ^A.  Yes; 
they  were  all  consid^ ed. 

"Q.  And  upon  what  principle  were  they  chosen? — ^A.  Upon  what 
principle  were  they  chosen?  I  should  say  upon  the  principle  of  fur- 
nishing each  an  essential  part  of  a  completed  whole;  a  new  company 
which  should  manufacture  all  kinds  of  iron  and  steel  products, 
owning  its  raw  materials,  facilities  for  transportation  of  raw  ma- 
terials to  the  miUs  and  finishing  plants,  I  think  that  was  the  basis 
upon  which  each  one  of  these  elements  was  considered,  and,  of  course, 
the  price  at  which  they  could  be  acquired,  based  upon  their  actual 
value. 

*'Q.  Was  any  arrangement  made  on  that  day  or  shortly  thereafter 
for  opening  negotiations  with  the  owners  of  the  various  plants  that 
were  talked  of  ?— A.  Yes ;  I  think  it  was  determined  that  day  to  go 
rii^t  ahead  and  see  if  they  could  be  bought  upon  a  satisfactory  basis. 

"Q.  Who  was  intrusted  witJi  the  negotiations— if  you  remember?— 
A.  I  think  that  J.  P.  Morgan  k  Co.  bore  the  bront  of  it 
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'*Q.  What  was  said  by  the  gentlemen  present  with  respect  to  the 
objects  to  be  attained  by  the  organization?  •  ♦  ♦ — A.  It  was  said 
by  all  those  gentlemen  present,  and  I  knew  It  to  be  their  opinion, 
haying  been  so  closely  associated  with  them  for  many  years,  that  the 
object  to  be  attained  was  the  creation  of  a  great  new  steel  company, 
based  upon  the  Federal  Steel  Company,  which  would  be  able,  by  the 
ownership  of  Its  raw  materials,  by  all  legitimate  means  of  rail  and 
lake  transportation,  and  by  the  ownership  of  finishing  mills  of  all 
descriptions  both  in  the  East  and  West  to  create  a  plant  which  should 
be  able  to  manufacture  every  kind  of  iron  and  steel,  and  by  reason 
largely  of  its  ability  to  reduce  the  cost  of  production  and  the  terri- 
torial distribution  of  its  plants  and  activities,  sell  its  products  to  the 
best  advantage  in  every  market  in  the  world.  I  know  that  to  be  the 
object  of  those  men  that  formed  the  United  States  Steel  (corporation. 

"A.  Mr.  Morgan  believed  that  if  he  could  take  part  in  the  forma- 
tion of  such  a  company  it  would  be  the  greatest,  the  crowning,  achieve- 
ment of  his  business  career.  He  believed  that  the  effect  of  such  a  crea- 
tion would  be  upon  the  whole  industrial  fabric,  the  industrial  life  of 
this  country,  of  tremendous  beneficial  effect.  CJonvlnced  as  he  was 
by  Brother  Schwab  and  the  other  experts  that  almost  inconceivable 
results  could  be  obtained  in  the  way  of  lowering  cost  of  production 
of  iron  and  steel,  that  such  a  company  would  bring  more  good  into  our 
whole  national  life,  constituting  as  It  did  the  greatest  single  factor  in 
the  great  constructive  work  of  the  country,  than  could  possibly  be  at- 
tained in  any  other  way.  His  first  grc^t  object  was,  as  I  have  said, 
by  reason  of  the  decrease  in  cost  of  production,  to  make  \t  possible  to 
so  improve  the  conditions  of  labor  by  increasing  wages  and  bettering 
the  conditions,  and,  by  enabling  the  consumer  always  to  depend  upon 
stability  of  prices,  to  bring  about  a  new  condition  of  things.  Those 
briefly,  were  the  ideals  and  ambitions  of  Mr.  Morgan  in  forming  the 
United  States  Steel  Company. 

*  •  •  *  •  »  • 

[141]  "It  was  said  by  all  those  gentlemen  present— I  believe  all 
of  them ;  I  know  by  Mr.  Morgan — that  under  no  considerations  would 
he  take  part  in  anything  which  was  or  might  be  considered  to  be  a 
monopoly  or  any  attempt  to  restrain  competition.  I  know  that  that 
waa  one  thing  farthest  from  his  willingness  to  participate  in." 

Referring  to  this  meeting  Judge  Gary  (volume  12,  pp. 
4732,  4733),  says: 

"Q.  Now^  what  wwe  the  subjects  considered  by  you,  gentlemen, 
directors  of  the  Fedi^al,  off  owBers  of  the  Federal,  at  that  time^  and 
oa  acocrant  of  which,  or  after  considering  which,  you  cea4!hed  the 
resolution  yon  mentibon?— A.  The  ^oeatioD  of  securing  the  Oamegie 
properties  with  their  ore  reserves,   which  contained  a  class  and 
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dumieter  of  ore  in  large  quantities  whicli  the  Federal  or  the  Min- 
nesota iron  did  not  have,  particularly  their  mills  for  diversified 
products,  th^  location,  and  their  organization,  which  was  believed 
to  be  a  very  good  one,  and,  if  possible,  the  acquisition  of  other  com- 
panies owning  flnii^ing  mills,  in  order  to  diversify  the  product, 
indnding  the  Wire  Company,  which  had  been  offered  to  us  a  number 
of  times,  and  for  the  purpose,  as  I  have  said,  of  completing  a  rounded- 
oat  proposition  for  the  development  of  the  business,  extension  of  the 
bnalness,  manufacturing  at  lowest  cost,  and,  particularly,  increasing 
the  extent  of  export  business." 

And  (volume  12,  p.  4751)  he  adds: 

Ton  see,  in  this  whole  plan,  Mr.  Lindabury,  there  was  an  effort 
made  to  acquire  property  that  would  be  useful  to  each  other,  and 
by  that  I  mean  to  acquire  a  plant  that  furnished  certain  commodi- 
ties to  another  plant  which  we  were  acquiring  and  to  acquire — 
the  latter  because  it  could,  at  good  advantage,  secure  the  products 
which  it  needed  for  its  uses,  and  so  all  through  the  line,  from  the 
ore  down  to  the  conversion  from  one  product  into  another  and  the 
final  distribution  of  the  flnished  product" 

These  proofs  certainly  tend  to  show  that  the  practical 
manufacturing  question  of  rounding  out  or  integrating  the 
Federal  Company  by  acquiring  finishing  companies  was  one 
of  the  objects  its  directors  had  in  view  at  this  meeting. 
The  proofe  also  show  that  these  several  finishing  mills  were 
consumers  of  such  basic  products  as  were  made  by  the  Fed- 
eral and  the  Carnegie,  and  that  those  two  companies  had  no 
such  finishing  mills  of  their  own  as  was  adequate  to  consume 
the  product  they  made,  which  was  suitable  for  such  mill. 
Without  entering  into  the  details  of  the  proof  bearing  on 
these  several  finishing  companies,  all  of  which,  together  with 
the  comments  thereon  are  to  be  found  in  the  Statement  of 
fte  Case,  page  68  and  following,  we  may  say  they  fairly 
diow  that  without  the  acquisition  of  ea(^  of  the  finishing 
companies  named,  viz.,  the  American  Steel  &  Wire,  the  Na- 
tional Tube,  the  American  Bridge,  the  American  Steel  Hoop, 
and  the  American  Sheet  Steel,  the  Federal  Steel  Company, 
even  with  the  acquisition  of  the  Carnegie  would  not  have 
been  provided  with  adequate  finishing  facilities  fc^  consum- 
ing its  sab4>asie  product.  And  further,  without  the  acqui- 
sition of  tiie  first  three,  the  Federal  would  lack  several  of  the 
moil  imp<»rtant  products  (Defendant's  Exhibit,  volume  3, 
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p.  204)  that  have  entered  into  the  foreign  trade  built  np  by 
the  United  States  Steel  Products  Company.  It  will  also  be 
noted  that,  in  addition  to  the  affirmative  testimony  quoted 
above  tending  to  show  that  integration  along  manufacturing 
lines  and  development  of  foreign  trade  were  among  the 
avowed  purposes  of  those  who  formed  the  Steel  Corporation, 
there  is  a  negative  testimony  of  those  who  took  part  in 
forming  the  Steel  Corpora  [  142]  tion,  and  quoted  below,  that 
monopoly  of  the  steel  and  iron  business  was  not  the  purpose 
for  which  that  corporation  was  formed. 

First.  That  with  the  competition  left  outside  of  the  Steel 
Company,  the  extent  of  which  has  already  been  shown,  a 
monopoly  of  the  steel  and  iron  business  of  the  United  States 
was  simply  impossible,  and  that  no  effort  was  made  to  secure 
these  companies  (volume  12,  pp.  4756, 4757). 

Second.  That  in  view  of  the  fact  that  the  proportionate 
volume  of  competitive  business  has  increased  since  the  Steel 
Company  was  formed  and  that  the  proofs  show  no  attempt 
by  it  to  monopolize  it  to  the  exclusion  of  its  competitors,  to 
now  attribute  to  those  who  formed  the  corporation  an  in- 
tended monopolization  would  be  to  say  that,  having  formed 
the  corporation  for  the  purpose  of  monopoly,  they  imme 
diately  abandoned  such  purpose  and  made  no  effort  to 
accomplish  it. 

Third.  That  the  publicity,  which  the  proofs  (volume  14, 
pp.  5669,  5585)  show  the  Steel  Company  has  from  time  to 
time  made  of  its  prices,  its  accounts,  and  its  policies,  would 
seem  a  practice  in  line  with  legitimate  business,  rather  than 
with  illegal  monopolization. 

Fourth.  That  in  carrying  out  the  plan  the  advice  of  Abra- 
ham S.  Hewitt  was  (volume  14,  p.  5384)  taken  by  Mr,  Mor- 
gan, and  at  the  latter's  request  Mr.  Hewitt  went  on  the  board 
and  served  imtil  his  death,  is  a  fact  which,  in  view  of  the 
high  character  of  Abraham  S.  Hewitt,  tends  to  negative  the 
contention  that  the  purpose  in  view  was  to  violate  the  law. 

And  lastly,  as  stated  above,  there  is  affirmative  testimony 
that  no  such  object  was  in  view.  In  that  regard  the  testi- 
mony of  Robert  Bacon  (volume  14,  pp.  5485-5487)  is  not 
to  be  overlooked*    His  service  as  Secretary  of  State  under 
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one  adminiskration,  as  Minister  ta  Franee  under  aDothw, 
ccnipled  with  his  selection  on  his  retirement  from  bifflineiw  to 
positions  of  educational  character,  warrant  this  court  in 
attributing  weight  to  his  testimony.  The  testimcmy  ot 
Judge  James  IL  Beed  (volume  14,  p.  5$6S),  of  Judge  Crary 
(volunw  12,  pp.  4758-4755),  and  of  Charles  M.  Schwab  is 
to  the  same  effect.    The  latter  (volume  11,  p.  4175)  says: 

**  From  the  moment  when  I  first  started  with  Mr«  Morgan,  the  qnes- 
tion  oC  onr  gainlnf  a  monopoly  or  in  any  way  controlling  tiie  steel 
indostiy  was  never  mentioned.  My  whole  argument  with  lUm,  as  ad- 
Tocating  this  company,  was  the  economic  development  of  the  same, 
and  the  matter,  to  the  best  of  my  knowledge,  never  came  up  there- 
after." 

And  in  this  connection  it  is  to  be  noted  that  the  proofe 
show  that  the  Carnegie  Company  and  the  finishing  com- 
panies which  the  Steel  Company  acquired  in  1901  were 
formed  at  various  times  from  1898  to  1900,  that  (volume  12, 
p.  5754)  these  particular  companies  (volume  28,  p,  11759) 
were  made  the  subject  of  congressional  investigation,  that 
no  steps  were  taken  by  the  Government  to  dissolve  such 
companies  for  the  13  years  following  the  formation,  of  the 
earliest  of  these  companies,  and  11  years  from  the  latert, 
until  1911,  that  the  Steel  Company  was  also  in  1905  made 
the  subject  of  further  congressional  investigation,  and  that 
no  steps  were  taken  to  dissolve  it  until  this  bill  was  filed. 

Becurring,  therefore,  to  the  particular  question  with  which 
this  particular  part  of  his  opinion  deals,  namely,  whether 
we  should  now  enter  [143]  a  decree  dissolving  the  Steel 
Corporation  on  the  ground  of  its  inherent  illegal  character 
in  1901^  and  whether  we  should  also  dissolve  the  several 
constituent  companies  which  it  ac(]piired  on  the  like  ground 
of  their  original  inherent  illegal  character  when  thi^y  were 
formed,  we  think  there  is  ground  for  our  holding,  in  view  of 
the  facts,  proofs,  and  views  above  set  forth,  that  we  are  not, 
as  a  court  of  equity,  warranted  in  taking  euch  a  drastic 
course  as  to  now  decree  the  dissolution  of  the  Steef  Orpora- 
tion  or  its  constituent  companies. 

We  are,  however,  pointed  to  the  subsequent  acquisition  by 

the  Steel  Company  of  several  properties  as  being  attempted 

monopoly  or  restraitit  of  trade,  and  as  evidencing  an  original 

96825*— 17-V0L< 
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purpose  to  monopolize  and  restrain.  The  first  of  such  was 
in  August,  1901,  when  the  Steel  Company  bought  the  Shelby 
Steel  Tube  Company.  Whatever  may  have  been  its  motive 
at  the  outset,  it  is  clear  the  purchase  effected  neither  mo- 
nopoly nor  restraint  of  trade,  for  we  have  already  seen  that 
while,  even  with  the  acquisition  of  this  company,  the  Steel 
Company's  output  of  seamless  tube,  during  the  ten  years  of 
its  existence,  has  doubled,  during  the  same  period  its  com- 
petitors' sales  have  grown  sevenfold.  In  the  light  of  such 
figures  and  facts,  we  are  of  opinion  that  the  acquisition  was 
simply  in  the  due  course  of  normal  business,  and,  indeed, 
was  but  the  virtual  carrying  out  of  integration  plans  of  the 
Carnegie  Steel  Company  that  long  antedated  the  formation 
of  the  Steel  Company.  Without  entering  into  minor  details, 
we  may  say  that  no  proof  of  monopoly  or  trade  restraint  was 
shown  beyond  the  conceded  fact  of  purchase,  and  the  fact 
that  the  new  article  of  seamless  tubing  was  in  some  uses  sup- 
planting lap-weld.  We  have  examined,  among  others,  the 
testimony  found  in  Government  Exhibits,  volume  2,  pp.  405, 
411,  560,  562;  Government  Exhibit,  volume  14,  pp.  2902, 
2823;  volume  11,  pp.  4198,  4199;  volume  13,  pp.  5237-6260; 
volume  17,  p.  7940;  volume  13,  pp.  5076-5089;  volume  12,  p. 
4803;  volume  13,  p.  4986;  Delaware  v.  Shelby^  160  Fed.  928, 
88  C.  C.  A.  110;  Shelby  v.  Delaware  (C.  C),  151  Fed.  64; 
Delaware  v.  Shelby,  212  U.  S.  580, 29  Sup.  Ct.  689,  53  L.  Ed. 
659 ;  and  Defendants'  Exhibit  No.  31,  volume  1,  p.  166 — ^and 
therefrom,  without  entering  into  details  we  deduce  these  con- 
clusions. The  old  type  of  tubing  was  called  "  lap-weld,"  and 
made  by  the  National  Tube  Company.  The  Shelby  Company 
made  a  different  article,  called  "  seamless "  tube.  While  in 
some  ways  lap-weld  and  seamless  were  in  competition,  yet 
their  main  uses  (volume  13,  p.  5803)  were  not  the  same.  The 
Shelby  Company  held  a  basic  patent  involving  the  piercing, 
at  an  early  stage,  of  the  billet  from  which  the  seamless  tube 
was  drawn.  Before  the  purchase  of  the  Carnegie  Steel  Com- 
pany by  the  United  States  Steel  Corporation,  the  former 
company,  in  pursuance  of  its  purpose  to  enter  the  pipe  busi- 
ness, was  carrjdng  on  some  experimental  work  in  seamless 
tube  making  at  the  Shelby  Company's  plants,  and  its  man- 
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agement  had  become  oonvinoed  that  the  Shelby  method  was 
the  proper  one.  Meanwhile  the  National  Company  had  also 
determined  to  enter  the  seamless  tube  field,  and  to  that  end 
had  bought  the  Standard  Company.  The  latter  made  seam- 
less tube  und^r  a  patent  granted  to  two  former  employes  of 
the  Shelby  Company.  Its  business  in  the  seamless  tubes  was 
(Tolume  13,  p.  5083)  very  small,  and  it  had  (volume  19,  p. 
7940)  previ[144]ou8ly  tried  to  consolidate  whh  the  Shelby 
Company.  Much  patent  litigation  had  resulted,  the  National 
Company  carrying  on  the  contest  for  the  Standard  Company. 

When  the  Steel  Company  was  formed,  two  divergrait  views 
were  thus  presented  by  the  managements  of  two  of  its  units. 
The  National  Tube,  represented  by  Mr.  Converse  (volume  13, 
pp.  5248,  5244),  contended  the  Standard's  process  and  ma- 
chinery was  the  proper  mode  of  seamless  tube  making.  The 
Carnegie  Company,  represented  by  its  president,  contended 
the  Shelby  method  was  the  proper  one.  The  determination 
of  the  matter  seems  to  have  beoi  made  by  two  directors  of 
the  Steel  Company  who  had  taken  no  part  in  the  ccmtest  be- 
tween the  National  Tube  Company  and  the  Carnegie  Steel 
Company.  Their  testimony  (volume  13,  p.  4936,  an4  volume 
12,  p.  4803)  is  that  they  becamie  convinced  that  the  patent  of 
the  Shelby  Company  controlled  the  situation.  That  com- 
pany would  only  sell  its  patent,  however  (volume  12,  p. 
4805),  if  the  Steel  Company  also  bought  its  plant.  Such 
purchase  the  Steel  Company  made  in  order  to  get  the  patent. 
In  view  of  the  fact  that  the  Shelby  patent  has  been  sustained 
by  the  courts,  that  the  Steel  Company  on  its  purchase  aban- 
doned the  machinery  used  by  the  Standard  Company,  and 
has  since  manufactured  under  the  Shelby  process,  we  are  sat- 
isfied that  the  acquisition  of  that  company  was  an  ordinary 
purchase,  and  had  no  other  purpose  than  to  acquire  and  use 
the  legal  monopoly  which  the  Shelby  Company  had  obtained 
from  the  Government  by  its  patent.  And  a  purpose  to  re- 
strain and  monopolize  the  pipe  business  is  negatived  by  the 
fact  that  no  monopoly  has  resulted  and  that  pipe  (volume 
11,  p.  4481)  sells  for  $20  a  ton  less  than  when  the  Steel  Com- 
pany was  formed. 

The  next  matter  in  the  line  of  alleged  monopoly  and  trade 
restraint  was  the  purchase  by  the  Steel  Corporation  of  the 
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Union  Stod  Comt>an7  in  Deoember,  1902.  The  iestimcmy 
bearing  on  that  question  on  the  pert  of  the  Governaieat  will 
be  found  at  volume  3,  pp.  1086  to  1137;  volume  &,  pp.  1997  to 
2009 ;  volume  6,  pp.  2141  to  2218 ;  Govenunent  Exhibit,  volume 
4,  pp.  1674,  1583;  volume  5,  p.  1883;  and  on  the  part  of  the 
Steel  Company  in  volume  14,  p.  5666 ;  volume  12,  pp.  4806  to 
4810 ;  volume  10,  pp.  4087  and  4038.  Without  here  discussing 
the  testimony  on  the  part  of  the  Steel  Company,  we  may  say 
that  the  proof  on  the  part  of  the  Grovemment  in  itself  shows 
that  this  sale  was  not  made  with  any  purpose  of  mon<^>oly  or 
trade  restraint.  The  Union  Steel  Company  had  merged  with 
the  Sharon  Steel  Company.  John  Stevenson,  jr.,  who  was 
the  practical  man  in  the  Sharon  Company,  testified  that  such 
competition  as  there  was  between  those  companies  and  the 
defendant  Steel  Company  was  fair : 

**  I  liked  the  competition.  If  you  are  bound  to  have  competltiMi, 
theirs  was  good  competition." 

He  said  he  sold  out  his  interest  in  the  Union  Company 
because  he  needed  the  money ;  that  he  had  put  more  money 
into  the  enterprise  than  he  owned  and  was  hard  up;  that 
the  effort  to  sell  came  from  his  company ;  that  the  sale  was 
made  on  fair  terms,  cost  and  accrued  profit.  Their  ore 
holdings  were  very  valuable,  had  been  definitely  ascertained 
by  spot  borings,  were  owned  in  fee,  and  were  sold  in  place 
at  a  price  [146]  based  on  the  common  ore  royalty.  He 
says  that  at  the  time  of  the  sale  the  TJnion  was  only  one 
of  a  number  of  competitors,  all  of  whom  were  flourishing 
and  doing  an  increased  business,  such  as  the  Pennsylvania, 
Cambria,  Bethlehem,  Lackawanna,  the  Bepublic,  and  Jones 
&  Laughlin.  That  his  company^s  business  with  relation  to 
the  country's  total  production  was  less  than  2  per  cent,  and 
that  the  Steel  Company's  percentage  has  decreased,  and 
its  competitors'  percentage  had  increased  during  that  time. 
The  testimony  of  Mr.  Whitla,  one  of  Stevenson's  associates, 
is  to  the  same  effect,  namely,  that  the  competition  of  the 
Steel  Company  was  fair,  and  that  the  business  of  the  Union 
Company  had  grown  to  such  an  extent  as  to  interfere  with 
his  own  and  some  of  his  associates;  that  the  sale  was  made 
at  a  fair  price  when  the  opportunity  came  to  withdraw. 
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To  the  8Cme  effect  is  the  testimony  of  W.  H.  Dontter.  He 
started  the  Union  Steel  C(Hnp«my,  wte  its  prscfticiKl  man, 
and  after  the  sale  re-entered  the  steel  bosiness  as  president 
of  the  Cambria  Steel  Company,  one  of  the  principal  com- 
petitors of  the  Steel  Company.  He  says  the  Union  Com- 
pany, after  its  merger  with  the  Sharon,  had  large  ore  re- 
serves of  very  desirable  quality;  that  they  had  vahiaUe 
lake  frontage  harbor  lands,  and  fine  c<^ting  coul  i^eserves; 
that  they  had  large  open-hearth  facilitiea  (volume  12,  p. 
4806)  in  which  the  Carnegie  Company  was  short;  fliat  they 
also  had  finishing  mills  in  which  the  American  Sted  A 
Wire  Company  were  short  and  which  it  needed  (volume  13, 
p.  4807;  volume  16,  p.  4087)  in  foreign  trade;  that  these 
finishing  mills  were  adapted  to  using  Bessemer  steel  with 
which  the  Carnegie  Company  was  oversupplied ;  that  the 
Carnegie  Company  (the  Steel  Company's  subsidiary)  had 
an  over-capacity  of  Bessemer  and  an  under-capacity  of  open 
hearth  is  conclusively  shown  by  the  subsequent  integrati<»i 
of  the  Steel  Corporation  at  Braddock  (in  the  same  district 
as  the  Union),  where  $11,000,000  was  required  in  opra 
hearth  extensions.  In  that  regard  the  proof  (Fartell,  vol- 
ume 10,  p.  4077)  is : 

**  We  are  building  at  Pittsburgh  a  new  steel  works,  a  rail  mill  at 
Braddock,  Pa.,  with  a  capacity  of  750,000  tons  a  year  of  open-hftafth 
st^ ;  that  is,  to  take  up  the  rail  business.  This  Bessemer  eouipmeiit 
la  ebsalete;  that  is,  the  equipment  is  just  as  good  as  new,  but  the 
doaumd  does  not  exist,  so  consequently  we  cannot  employ  it,  and  it 
necessitates  producing  steel  that  is  required  by  the  buyers.  We  are 
flp«idlng  there  about  |U,000,000." 

Donner  says  the  movement  to  sell  came  from  the  Union 
Company,  and  not  from  the  Steel  Company ;  that  he  knows 
tbe  Steel  Corporation  peq^  were  at  first  imposed  to  buy- 
ing, and  only  changed  their  minds  when  shown  how  the 
Union  would  supply,  as  above  stated,  the  features  in  which 
the  former  were  short;  that,  in  order  to  induce  the  Steel 
CorporatEon  to  buy,  the  Union  Company  was  obliged  to 
eut  down  their  ore  pnces^l,500/XX)  below  what  these  proper- 
ties had  been  vidued  ai  when  his  company  and  the  Sharon 
merged;  that  ol  the  four  m^n  in  the  original  Union  Com- 
pany he  was  in  favor  of  selling  in  order  to  get  out  of  debt, 


Digitized  by  VjOOQIC 


184  223  FBDBBAI.  BBPOBTBB,  146. 

(^[rfnioii  of  the  Ctovrt 
one  af  his  associates  was  yery  anxious  to  seU,  and  in  fact 
brought  about  the  sale,  because  he  was  in  an  embarrassing 
position,  because  his  connection  with  both  the  Union  Com- 
pany and  the  Steel  Company  prevented  him  from  takinj^ 
part  in  the  afPairs  of  either;  tiiat  his  other  two  partners 
were  opposed  to  selling,  and  only  acceded  [146]  to  it  on 
account  of  their  personal  relations  to  the  partner  who  de- 
sired the  sale.  Without  here  detailing  the  defendant's  testi- 
mony at  length,  which  we  may  say  corroborates  the  fore- 
going, we  are  of  opinion  that  the  purchase  of  the  Union 
Company  was  a  natural  and  normal  acquisition,  incident  to 
the  growth,  increase,  and  needs  of  the  Steel  Corporaticm's 
business,  and  was  not  done  with  a  view  to  monopolizing  the 
steel  business,  or  to  restrain  trade  by  eliminating  competi- 
tion. And  we  may  say  tiiat  this  conclusion  is  in  accord 
with  the  subsequent  acts  of  the  Steel  Corporation.  The 
proofs  show  (volume  10,  p.  4037)  that  some  $2,225,000  was 
spent  by  the  Steel  Company  to  further  increase  the  Union 
wire  plants  and  meet  the  needs  of  the  company's  foreign 
business.  The  whole  wire  capacity  of  the  Union's  wire 
plants  (volume  10,  p.  3845)  is  now  being  operated  to  the 
capacity  of  83,000  tons  of  wire  for  foreign  trade  against 
8,000  tons  when  it  was  bought.  In  connection  with  the  work 
of  these  finishing  mills,  about  a  million  and  a  half  dollars 
were  spent  in  open-hearth  construction  by  which  the  finish- 
ing mills  and  furnaces — ^blast  and  open-hearth — ^were  inte- 
grated into  a  continuous  process.  Indeed,  the  need  of  this 
plant  to  carry  out  the  general  unification  problem  of  the 
Steel  Company  is  shown  by  the  fact  (Donner,  volume  6,  p. 
2185)  that  subsequent  to  its  purchase  of  the  Union  Steel 
Company  the  Steel  Corporation  spent  near  $7,000,000  in 
extensions  in  view  by  the  Union,  and  $10,000,000  in  exten- 
sions planned  after  the  purchase. 

We  next  turn  to  the  acquisition  in  May,  1904,  of  the  Clair- 
ton  Steel  Company.  The  Crucible  Steel  Company  was  en- 
gaged ili  the  manufacture  of  tool  and  finer  grades  of  steel 
(volume  18,  p.  4958),  which  the  Steel  Corporation  did  not 
make.  In  the  spirit  of  complete  integration  which  swept 
over  the  steel  trade,  the  Crucible  Company,  as  the  sequel 
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dewly  shows,  had  in  1902,  mistakenly  through  the  Clairton 
C<Mnpanj,  whose  stock  it  owned,  gone  into  ore  ownership, 
fomaoe,  open-hearth,  bloom,  billet,  and  slab  integration  on 
a  scale  far  beyond  its  own  requirements.  In  January,  1904, 
the  Clairton  Company  had  become  insolvent  and  passed 
(volume  5,  p.  2059;  volume  14,  p.  5669)  into  the  hands  of  a 
receiver.  The  proofs  (Government  Eixhibit,  volume  2,  p. 
599;  volume  14,  p.  5587;  volume  12,  p.  4814;  voluBie  13,  p. 
5236)  show  that  several  efforts  had  previously  been  made  by 
the  Crucible  Steel  Company  to  sell  the  Clairton  Company  to 
Uie  Steel  Corporation.  That  company  declined  to  purdiase. 
After  the  receivership,  the  negotiations  were  resumed  with 
it  and  other  interests  (volume  5,  p.  2061),  and  the  property 
sold  to  the  Steel  Corporation  with  tiie  permission  (volume  5, 
p.  2061)  of  the  court  at  $4,000,000  below  cost.  Clairton  had 
a  pig-iron  capacity  of  some  420,000  tons.  It  had  (volume  12, 
p.  4814,  and  volume  13,  p.  5236)  through  its  type  of  furnace 
ocmstruction  been  able  for  the  first  time  to  make  pig  iron 
from  Mesaba  ores  without  any  mixture  of  old  range  ores.  In 
connection  with  this  sale,  it  should  here  be  stated,  as  a  matter 
of  which  this  court  cannot  but  take  judicial  notice,  that  the 
receivership  of  the  Clairton  Company  and  the  sale  of  its 
property  was  under  the  direction  of  one  of  the  judges  now 
sitting  in  this  case;  that  the  bonds  of  the  insolvent  company 
were  guaranteed  by  the  Crucible  Company;  that,  while  the 
latter  company  was  and  has  since  [147]  been  prosperous,  the 
guaranty  by  it  of  the  Clairton  Company's  bonds  seriously 
threatened  not  only  the  stockholders  of  the  Crucible  Com- 
pany, as  testified  in  this  case  (volume  14,  p.  5669),  but  grave 
financial  troubles  in  the  OHnmunity.  To  avoid  these,  the  re- 
ceivers, under  the  direction  of  the  court,  and  in  cooperation 
with  the  officers  of  the  Crucible  Company,  sought  to  have  the 
Steel  Company  buy  this  plant  and  thus  relieve  the  Crucible 
Company  of  its  large  and  threatening  collateral  liability. 

The  next  of  these  acquisitions  by  the  Steel  Cconpany, 
which  it  is  alleged  was  made  to  monopolize  or.  restrain 
trade,  is  known  as  the  Great  Northern  ore  lease,  which 
was  a  lease  on  royalty  of  some  thirty-nine  thousand  acres 
of  Lake  Superior  («!e  lands  in  August,  1907.    Iliis  lease 
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provided  for  tiie  payment  of  a  minimum  royalty  of  T60,000 
tons  to  be  mined  in  1907,  1,500,000  tons  in  1908,  and  an 
increase  of  750,000  tons  each  year  until  8,250,000  tons  was 
reached  in  1917.  That  3rearly  amount  was  then  to  be  taken 
out  until  the  lease  ended  in  50  years.  The  royalty  was, 
using  round  figures,  $1.17  per  ton  on  49  per  cent  ore,  $liil 
on  50  per  cent,  and  $1.98  on  66  per  cent  ore,  with  an  in- 
crease of  8.4  cents  per  each  year  on  all  grades.  The  lease  pro- 
Tided  the  Steel  Company  had  the  option  to  cancel  it  as 
of  January  1,  1915.  During  that  time  the  lessee  had  full 
rights  to  test  the  premises.  In  pursuance  of  such  right 
of  cancellation,  the  Steel  Corporation  early  in  IMl,  and 
prior  to  the  filing  of  this  petition,  gave  notice  of  cancella- 
tion, in  pursuance  of  which  the  lease  was  subsequently  sur- 
rendered. It  will  thus  appear  that,  whatever  effect  the 
leasing  and  continued  control  of  this  ore  on  the  fact  of  the 
monopolization  of  ore  reserves  may  originally  have  had,  the 
surrender  of  the  lease  lessened  the  ore  holdings  of  the 
company  to  a  point  far  below  any  possibility  of  monopo- 
lisation. A  discussion  by  us  of  the  question  of  the  possible 
effect  of  this  lease  as  giving  monopolistic  control  would 
be  problematical,  and  the  uncertain  character  of  any  c(m- 
clusion  reached  is  best  emphasized  by  the  essentially  dif- 
fer^t  status  of  the  ore  business  now  and  when  this  lease 
was  made.  This  is  due  to  the  subsequent  development  of 
oUier  fields  and  to  the  fact  that  ores  which  a  few  years  ago 
were  looked  upon  as  not  usable  can  now  be  used  under  new 
methods.  Moreover,  the  facts  cited  in  the  former  part  of 
this  opinion,  in  reference  to  the  ore  supplies  of  the  com- 
petitors of  the  Steel  Corporation,  show  not  only  that  sev- 
eral of  the  large  companies  had  a  reserve  for  more  years 
than  the  Steel  Company,  that  the  seaboard  companies  are 
wholly  independent  of  the  Lake  Superior  regions,  and  that 
the  Steel  Corporation's  competitors  have  fr<nn  time  to  time 
been  able  to  acquire  all  additional  ore  reserves  desired.  In 
ftddition  to  this,  we  have  tiie  fact  of  large  holdings  by 
mining  companies  who  sell  ore  and  who  have  been  com- 
plied (v<dimie  16,  pp.  6548  and  6544)  to  integrate  into 
Uast  fiimaces  in  ofder  to  dispose  of  it  The  prools  of  ex- 
perienced witnesses   (volume  16,  p.  6282;  volume  17,  p. 
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7012)  %n  tiiat  adequate  ore  reserves  could  be  had  by  neir 
oompanies.    In  view  of  these  facts  and  proofe,  and  of  the 
fact  that  the  option  to  cancel  the  ore  lease  here  in  question 
had  be»i  exercised  when  the  present  petition  was  filed, 
it  would  seem  that  the  ore  reserve  of  the  Steel  Corpora- 
tion held  at  that  time  gave  it  no  monopoly  in  ore.    Such 
being  the  [148]  case,  the  ore  lands  in  questicm  having  re- 
verted to  tile  owners,  they  and  such  defendants  as  were 
made  parties  to  this  cause  by  virtue  of  their  relation  to 
the  acquisition  of  such  ore  lands  appear  to  have  no  further 
part  in  this  cause.    So  far  as  they  are  concerned,  the  peti- 
tion will  be  dismissed. 

We  shall  neoct  consider  the  purchase  by  the  Steel  Com- 
paa  J  of  the  Tennessee  Coal  &  Iron  Company  which  was  made 
IB  November,  1907.  On  tiie  one  hand,  it  is  alleged  the  Ten- 
BOMoe  Company  was  a  competitor  of  great  power  and  that 
its  pardiase  was  for  the  purpose  of  suppressing  competition 
and  effecting  monopoly  and  restraint  of  trade.  On  the  other 
hand,  it  is  omtended  that  the  competition  of  the  Tennessee 
Company  was  of  relatively  small  extent,  that  its  purchase 
was  practically  forced  upon  the  Steel  Company  as  a  means 
of  averting  a  threatening  financial  crisis  during  the  panic  of 
1907,  and  tiiat  such  purchase  neither  did,  nor  tended  to, 
monopcriize  or  restrain  the  steel  and  iron  industry  of  the 
United  States.  Without  here  entering  upon  a  detailed 
anal]nri8  of  all  tiie  proofs,  we  may  say  that  we  have  specially 
studied,  in  addition  to  otiier  proofs,  the  evidence  produced 
by  the  Govemm^it  and  found  at  Buell,  volume  1,  pp.  15  to 
84;  Taping,  volume  2,  pp.  64M>71  and  68^-718;  Perin,  vol- 
ume 2,  pp.  792-982;  Same,  volume  3,  pp.  988-997,  also  1005- 
1008,  also  1016-1019,  also  1024,  1025;  Gov't  Exhibit  No.  90, 
voL  1,  p.  MS;  Gov't  Exhibit,  vol.  2,  pp.  488,  49a,  510,  544; 
Corey,  volume  8,  pp^  2973-2975 ;  Alos,  pp.  3045-8066 ;  Grasty , 
volume  8,  pp.  8140,  3163;  Gov't  Exhibit  No.  341,  vol.  8,  p. 
2182  (in  that  connection  see  Topping,  volume  2,  pp.  706,  709, 
712,  714,  716,  766) ;  also,  Gov't  Exhibit,  vol.  2,  pp.  488,  492, 
510;  and  also  the  testimony  produced  by  the  Steel  Company, 
to  wit.  Filbert,  volume  14,  pp.  5591-5593;  Farrell,  volume  10, 
pp.  4018^  40B0^  40S1,  4024^  4028;  Witherbee,  volume  18,  pp. 
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7287-7290;  Bowron,  volume  25,  pp.  10415,  10431,  10440, 
10442 ;  also,  volume  20,  p.  10408 ;  Crawford,  volume  13,  pp. 
6125-6178;  Burr,  volume  27,  pp.  11573-11586;  King,  volume 
25,  pp.  10249-10260;  Haas,  volume  20,  p.  8316;  Farrell,  vol- 
ume 10,  p.  3881 ;  Defendant's  Exhibit  No.  12,  vol.  1,  p.  138— 
bearing  on  the  question  of  monopoly  and  trade  restraint  as 
contended  for  by  the  Government,  and  have  arrived  at  the 
following  conclusions:  At  the  time  the  Steel  Company 
bought  the  Tennessee  Company,  the  latter's  production  of 
iron  and  steel  was  1.7  per  cent  of  the  production  of  the  coun- 
try. That  up  to  that  time  the  Tennessee  Company  had  not 
been  a  business  success.  That  it  was  making  rails,  which  was 
its  principal  steel  product,  at  a  loss.  That  its  ultimate  suc- 
cess was  problematic.  That  such  success  involved  an  outlay 
of  upwards  of  $25,000,000  to  put  it  on  a  dividend  basis. 
That  it  had  never  really  earned  any  dividends  up  to  the  time 
of  its  sale.  That  the  whole  testimony  shows  its  relation  as 
a  successful,  substantial  competitor  with  the  Steel  Company 
in  the  volume  of  its  business,  the  character  of  its  product, 
and  the  breadth  of  its  market  was  negligible.  We  are  war- 
ranted by  this  testimony,  and  find  the  fact  to  be,  that  its 
purchase  by  the  Steel  Company  in  no  way  tended  to  mo- 
nopolize the  steel  and  iron  trade,  and  that  it  was  not  bought 
with  the  purpose  or  intent  of  monopolizing,  or  attempting 
to  monopolize  or  restrain,  that  trade.  Such  negative  con- 
clusions and  findings  are  con  [149]  firmed  by  the  affirmative 
proofs  showing  just  how  the  purchase  was  made,  namely,  as 
a  necessary  part  of  comprehensive  plans  of  bankers  and 
business  men,  sanctioned  by  President  Roosevelt  to  check  the 
panic  of  1907,  which  was  then  at  its  height.  Without  enter- 
ing into  details,  we  may  say  the  situation  was  summed  up  in 
tiie  letter  of  President  Roosevelt  to  Attorney  General  Bona- 
parte, found  in  Gov^  Exhibit  No.  339,  voL  7,  p.  2126,  as 
follows: 

''NoysMBSB4tli,  1907. 
"Mt  Dbab  Attobnet  General;  Jndfe  B.  H.  Gary  and  Mr.  H.  0. 
Frick  on  behalf  of  the  Steel  Corporation  have  Just  caUed  upon  me. 
They  state  that  there  is  a  certain  business  firm  (the  name  of  which  I 
have  not  been  told,  but  which  is  of  real  Importance  in  New  York 
buaineas  circles)  which  wiU  undoubtedly  faU  this  week  If  help  Is  not 
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givoL  Among  its  assets  are  a  majority  of  the  secoritles  of  the  Ttti- 
nessee  Coal  Company.  Aiq;aication  has  been  urgently  made  to  the 
Ste^  G(»l>oration  to  purchase  this  stock  as  the  only  means  of  avoid- 
ing a  failure.  Judge  Gary  and  Mr.  Frick  inform  me  that  as  a  mere 
business  transaction  they  do  not  care  to  purchase  the  stock;  that 
under  ordinary  circumstances,  they  would  not  consider  purchasing  the 
stock  because  but  little  benefit  will  come  to  the  Steel  Corporation  from 
the  purchase ;  that  they  are  aware  that  the  purchase  will  be  used  as 
a  handle  for  attack  upon  them  on  the  ground  that  they  are  striving 
to  secure  a  mom^toly  of  the  business  and  prevent  competition — not 
tliat  this  would  represent  what  could  honestly  be  said,  but  wliat  might 
recklessly  and  untruthfully  l>e  said.  They  further  inform  me  that  as 
a  matter  of  fact  the  policy  of  the  company  lias  l>eeQ  to  decline  to  ac- 
quire more  than  00  per  cent  of  the  steel  properties  and  that  this  pur- 
pose haa  been  persevered  in  for  several  years  past,  with  the  object  of 
preventing  these  accusations,  and  as  a  matter  of  fact,  their  propor- 
tion of  steel  properties  has  slightly  decreased,  so  that  it  is  below 
this  00  per  cent  and  the  acquisition  of  the  property  in  question  will 
not  raise  it  above  00  per  cent  But  they  feel  that  it  is  immensely  to 
their  interest,  as  to  the  interest  of  every  req;>onsible  business  man  to 
try  to  prevent  a  panic  and  a  general  industrial  smash-up  at  this  time, 
and  that  they  are  willing  to  go  into  this  transaction,  which  they  would 
not  otherwise  go  into,  because  it  seems  the  <H>inion  of  those  beet  fitted 
to  express  judgment  in  New  York  that  it  will  be  an  important  factor 
in  preventing  a  break  that  might  be  ruinous ;  and  that  this  has  been 
urged  upon  them  by  the  cMubination  of  the  most  responsible  bankers 
in  New  York  who  are  now  thus  engaged  in  endeavoring  to  save  the 
situation.  But  th^  asserted  they  did  not  wish  to  do  this,  if  I  stated 
that  it  ought  not  to  be  done.  I  answered  that  while  of  course  I  could 
not  advise  them  to  take  the  action  proposed,  I  felt  it  no  public  duty 
of  mine  to  interpose  any  objection. 

•*  Sincerely  yours,  Thbodobb  Roosevklt." 

When  called  by  the  Oovemment  as  a  witness,  President 
Roosevelt  (volume  8,  pp.  290a-2908)  testified  as  to  this  letter 
as  follows: 

**I  was  dealing  with  a  panic,  and  a  situati<m  where  not  mere  merely 
twenty-four  hours,  but  one  hour,  might  cause  widespread  disaster  to 
the  public    •    ♦    ♦ 

**!  ought  to  say  that  from  New  York  I  had  been  told  by  banker 
after  banker  that  tlie  Tennessee  Coal  A  Iron  Securities  were  valueless 
as  securities  that  counted  in  that  panic    •    •    • 

**  There  were  two  matters  to  which  my  attention  w^m  espedaUy  di- 
rected. One  was  the  condition  of  things  in  New  York,  the  relief  that 
the  action  would  bring,  not  merely  to  New  York,  but  throughout  the 
entire  country— Just  as  much  in  Louisiana  and  Minnesota  and  Cali- 
fornia as  in  New  Yoric    That  was  one  thing.    The  other  thing  to 
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which  my  attention  wa«  particularly  directed  was  the  percentage  of 
holdings  that  the  Steel  Ck>rporation  had  and  had  had  and  would  have 
after  the  Tennessee  CJoal  &  Iron  properties  were  acquired.    •    ♦    • 

**  The  knowledge  that  I  had  was  that  the  Steel  Ck>rporatlon  had  some 
years  prevlotisly  possessed  nearly  60  per  cent  of  the  holdings  of  the 
steel  industry  in  the  country ;  that  Its  percentage  had  shrunk  steadily ; 
that  the  addition  of  [150]  the  Tennessee  Coal  &  Iron  Company,  whidh 
was  something  in  the  nature  of  4  per  cent,  somewhere  between  2  and  4 
per  cent,  I  have  forgotten  the  exact  amount,  s(Hnewhere  around  there, 
did  not  bring  up  the  percentage  of  holdings  of  the  Steel  Corporation  to 
what  it  had  been  a  few  years  previously.    ♦    •    • 

**My  knowledge  was  simply  this,  that  it  was  a  matter  ot  general 
opinion  among  experts  that  the  Tennessee  Coal  &  Iron  people  had  a 
property  which  was  almost  worthless  in  their  hands,  nearly  worth- 
less to  them,  nearly  worthless  to  the  communities  In  which  It  was 
situated,  and  entirely  worthless  to  any  financial  institution  that  had 
the  securities  the  minute  that  any  panic  came,  and  tttnt  the  only  way 
to  give  value  to  it  was  to  put  it  In  the  hands  of  people,  whose  pos- 
session of  it  would  be  a  guaranty  that  there  was  value  to  it    ♦    ♦    ♦ 

"  I  believed  at  the  time  that  the  facts  in  the  case  were  as  repre- 
sented to  me  on  behalf  of  the  Steel  Corporation,  and  my  further 
knowledge  has  convinced  me  that  this  was  true.  I  believed  at  the 
time  that  the  representatives  of  the  Steel  Corporation  told  me  the 
truth  as  to  the  change  that  would  be  worked  in  the  percentage  of 
the  business  which  the  proposed  acquisition  would  give  the  Steel 
Corporation,  and  further  inquiry  has  confirmed  me  that  they  did  so. 
I  was  not  misled.  The  representatives  of  the  Steel  Corporation  told 
me  the  truth  as  to  what  the  effect  of  the  action  at  that  time  would 
be,  and  any  statement  that  I  was  misled,  or  that  the  representatives 
of  the  Steel  Corporation  did  not  thus  tell  me  the  truth  as  to  the 
facts  of  the  case,  is  itself  not  in  accordance  with  the  truth." 

An  examination  of  the  testimony,  viz.,  letter  of  the  At- 
torney General  of  the  United  States  of  November  4th,  cited 
by  the  President,  volume  8,  p.  2907;  Gary,  volume  12,  pp. 
4834-4866;  Tiemey,  volume  4,  pp.  1559-1587;  Thorne,  vol- 
ume 3,  p.  1276;  Topping,  volume  2,  p.  695;  Corey,  volume  8, 
pp.  3052,  3054;  Gayley,  volume  9,  p.  3618;  Ledyard,  volume 
15,  pp.  6065-6114— shows  that  the  matter  was  as  stated  by 
the  President,  and  that  the  Steel  Corporation's  chairman  Ab- 
solutely refused  to  purchase  (volume  12,  p.  4854),  unless 
the  matter  was  submitted  to  the  Government  authorities,  his 
testimony  in  that  regard  being: 

"  While  the  Presldeat  of  the  Unitad  States  could  not  say  that  we 
might  purchase  this,  er  ttat  we  should  not  imrchase  this  i^ropsrty^ 
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yet,  I  believed,  iaasmuch  as  lie  bad  tbe  general  direction  of  tbe  law 
deiMirUiient  of  tbe  United  States,  certainly  we  ought  to  know  what 
would  be  tbe  attitude  of  tbe  administration  In  case  we  did  buy  this 
property." 

Indeed,  as  to  this  purchase,  as  well  as  the  others,  which  we 
have  discussed  above,  sales  made  under  different  circum- 
stances and  for  various  reasons,  we  cannot  but  feel,  in  the 
light  of  the  proofs,  that  they  were  made  in  fair  business 
course,  and  were,  to  use  the  language  of  the  Supreme  Court 
in  the  Standard  Oil  Case,  ^^  the  honest  exertion  of  one's  right 
to  contract  for  his  own  benefit,  unaccompanied  by  a  wrong- 
ful motive  to  injure  others." 

It  is  strongly  urged  that  the  fact  that  standard  Bessemer 
steel  rails  have  for  a  long  series  of  years,  covering  indeed 
the  whole  life  of  the  Steel  Corporation,  been  sold  at  the 
uniform  price  of  $28  per  ton,  shows  some  controlling  in- 
fluence and,  in  connection  with  the  proofs,  evidences  the 
existence  of  a  combination  among  all  rail  mills,  including 
the  Steel  Corporation,  to  control  the  price.  Generally 
speaking,  railroad  rails  are  as  to  their  basic  character  either 
Bessemer  or  open-hearth.  Bessemer  was  the  earlier  devel- 
opment, and  of  this  type  is  the  standard  Bessemer  rail 
which  has  kept  the  above  uniform  price.  The  proofs  show 
(volume  10,  p.  4049)  that  about  30  [151]  per  cent  of  the 
rails  sold  are  of  this  kind,  the  consumption  having  fallen 
(Defendant's  Exhibit,  volume  3,  pp.  323,  324)  from  99.9 
per  cent  in  1901  to  33  per  cent  in  1912.  As  we  have  said, 
the  proofs  show  that  these  standard  Bessemer  rails  have 
been  almost  uniformly  sold  at  $28,  though  there  is  some 
proof  (volume  26,  p.  10942)  that  they  were  at  times  sold 
for  less.  The  open-hearth  rail  is  a  later  development;  it 
has  largely  superseded  the  standard  Bessemer,  constituting 
(volume  10,  p.  4051)  60  per  cent  of  the  rail  product.  It 
ordinarily  sells  (volume  10,  pp.  4960,  4050)  at  from  $1.50 
to  $2  per  gross  ton  higher  than  the  Bessemer  standard 
rails,  and  the  price  of  such  open-hearth  rails  (volume  13, 
p.  4961)  according  to  specifications.  This  is  so  (volume 
10,  p.  4050)  ^because  many  open-hearth  rails  are  made 
to  special  analyses,  tbe  chemical  compositi<m  is  different, 
due  to  the  fact  that  some  railroads  insist  upon  greater 
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physical  tests  than  others,  which,  of  course,  while  the  open- 
hearth  process  is  the  basic  operation,  nevertheless  we  call 
them  different  qualities  of  rails."  The  other  10  per  cent 
of  rails  consist  of  alloy  or  electric  rails,  the  cost  of  making 
which  (volume  10,  p.  4051)  is  $40  per  ton;  nickel  alloy 
rails,  which  vary  (volume  10,  p.  4051)  from  $34  to  $60 
per  ton;  and  manganese,  which  sell  for  from  $100  to  $130 
per  ton,  depending  upon  chemical  analyses,  they  being  es- 
pecially made  to  serve  for  work  on  curves,  under  the  shade 
of  bridges,  and  other  such  trying  places.  It  will  thus  be 
seen  there  is  a  wide  variation  in  the  character  and  price 
of  the  great  bulk,  namely,  of  70  per  cent  of  the  country's 
rail  product,  and  that  the  standard  Bessemer  rails  which 
it  is  alleged  evidenced  price  control  are  in  fact  but  30  per 
cent  of  the  total  rail  consumption.  The  testimony  (volume 
13,  p.  4959)  throws  some  light  on  the  uniform  price  of 
this  remaining  30  per  cent  of  the  standard  Bessemer  rails, 
namely,  that  $28  a  ton  is  a  foundation  price  from  which 
the  price  of  other  rails,  varying  in  specification  and  chem- 
ical requirements,  can  be  figured.  Another  cause  of  price 
uniformity  in  rails,  the  proof  (volume  13,  p.  4960)  shows 
is  due  to  the  change  about  1900  in  reference  to  freights; 
prior  to  1900  there  was  an  opportunity  to  bargain  for 
transportation  which  was  at  no  definite  fixed  price.  Since 
1900,  by  Government  regulation,  railroads  can  no  longer 
trade  in  transportation  at  varying  figures.  The  extent  to 
which  special  freight  rates  entered  in  the  sale  of  rails  prior 
to  1900  is  illustrated  by  the  incidents  elsewhere  referred  to, 
where  the  proofs  (volume  10,  p.  3882)  show  that  a  special 
freight  rate  of  45  cents  led  to  sales  of  rails  being  made 
from  Chicago  to  Japan.  The  proofs  also  show  that  the 
real  potential  control  over  the  price  of  rails  is  rather  in 
the  buyers  than  the  makers  of  rails.  Beflection  will  show 
why  this  is  so.  Freight  rebating  being  out  of  the  question, 
the  price  of  a  rail  becomes  purely  a  manufacturing  ques- 
tion. A  railroad  is  not  compelled  to  buy  its  rails  at  once. 
It  can  defer  its  purchases,  and  the  proof  is  that,  when  a 
large  railroad  like  the  Pennsylvania  (volume  18,  p.  4958) 
or  the  New  York  Central  (volume  12,  p.  4910)  gives  an 
initial  order  to  one  rail  company  that  sets  the  price  of  rails 
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for  otber  ndl  oompftnie&  At  the  argmnfint  of  this  case, 
in  response  to  inquiries  by  the  couit,  [158]  it  was  stated 
that  Uie  Pennsylvania  Bailroad  was  a  large  stockholder 
in  the  Pennsylvania  Steel  Company,  to  which  company 
reference  was  made  in  the  first  part  of  this  opinion.  Such 
being  the  case,  it  would  seem  as  a  business  proposition 
that  that  road  would  be  quite  independent  of  any  exaction 
in  rail  prices,  and  the  fact  and  significance  of  this  inde- 
pendence may  be  well  connected  with  the  proof  that  in  the 
previous  era  of  destructive  rail  price  cutting,  there  had 
been  by  means  of  such  price  cutting  an  intent  to  drive  the 
Pennsylvania  out  of  business,  and  that  company  had  been 
forced  into  a  receivership.  But  whatever  may  have  been 
the  rail  pool  practices  prior  to  the  formation  of  the  Steel 
Corporation,  and  in  the  earlier  years  following  its  forma- 
tion to  restrain  or  obstruct  the  rail  trade,  the  proof  in  this 
case  shows  that  in  1900  a  new  method  of  rail  buying  was 
b^un,  and  was  for  some  years  prior  to  the  filing  of  this 
bill  prevailing  between  the  railroads  and  five  or  six  com- 
panies that  make  rails.  In  that  regard  Percival  Rob- 
erts, jr.,  who  was  a  director  of  the  Pennsylvania  Bailroad, 
testified  (volume  13,  p.  4957) : 

••Dnrlng  the  presidency  of  Mr.  Cassatt  of  the  Pennsylvania  Rail- 
road, abont  the  year  1900,  he  inaugurated  a  system  for  the  Pennsyl- 
▼ania  Railroad  of  making  his  purchases  yearly  at  about  the  end  of 
each  calendar  year  for  the  succeeding  one,  and  also  proportioning  his 
orders  among  the  various  rail  mills,  somewhat  along  the  lines  of 
their  respective  freight  tonnages  (see  volume  10,  p.  3906),  not  ex- 
actly accurately  in  regard  to  the  latter  point  This  was  done  par- 
tially from  the  fact  that  they  established  a  system  of  yearly  budgets 
for  their  ensuing  year*s  work,  and  they  did  it  for  the  reason  that  they 
desired,  as  far  as  possible,  to  give  uniform  treatment  to  manufac- 
turers along  the  lines  of  their  road.  Prior  to  that  time  purchases 
of  rails  were  made  from  time  to  time  as  requirements  might  war- 
rant Many  of  the  other  leading  railroads  of  the  country,  upon  the 
inauguration  of  this  pcrficy,  pursued  the  same,  so  that  from  that 
period  on  rails  have  usually  been  bought  within  a  very  few  months 
covering  the  entire  subsequent  ycfar.  This  is  a  distinct  change  from 
the  method  of  handling  fills  business  prior  to  1900." 

The  practical  working  out  of  this  plan  is  shown  in  the 
proof  (volume  18,  p.  4050) ,  and  discloses  the  fact  that,  while 
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the  standard  Bessemer  rail  still  keeps  to  a  standard  price, 
there  is  a  difference  in  non-Bessemer,  which  latter  rails, 
with  alloys,  nickel,  and  manganese  rails,  constitate  70  per 
cent  of  the  product.  These  non-Bessemer,  ^^open-hearth 
rails  are  made  to  special  analysis;  the  chemical  compositian 
is  different,  due  to  the  fact  that  some  railroads  insist  upon 
greater  physical  tests  than  others,  which,  of  course,  while 
the  open-hearth  process  is  the  basic  operation,  nevertheless 
we  call  them  different  qualities  of  rails."  In  describing  the 
method  of  arriving  at  the  rail  price  of  the  four  different 
years  of  1910,  1911,  1912,  and  1913,  Mr.  Farrell,  president 
of  the  Steel  Company,  and  Mr.  McCrea,  president  of  the 
Pennsylvania  Railroad,  themselves  fixed  the  price  for  the 
special  rails  sold  to  that  company.  The  former  (volume  10, 
p.  4052)  says: 

*'  Most  of  the  large  trunk  Unee  have  their  own  specifications.  The 
Pennsylvania  Railroad  Company,  for  example,  buys  about  250,000  to 
300,000  a  year.  They  have  their  own  rail  specifications  prepared  by 
their  engineer.  We  charge  them  for  their  rails  $30.55  a  ton,  which 
we  consider  a  fair  price  for  rails  of  that  specification.  •  •  ♦  We 
tried  to  get  a  little  more.  In  this  instance  we  figured  those  rails 
ought  to  net  us  $80.85  a  ton,  but  Mr.  McOrea  talked  [15S]  to  me 
about  the  thing,  and  said,  '  Now,  I  think  that  we  might  shade  this  a 
little  bit,'  so  that  finally,  it  was  just  a  question  of  merchandising,  two 
people  sitting  down  and  trading  across  the  table,  the  seller  getting 
the  best  price  he  could,  and  the  buyer  getting  the  best  price  he  could, 
and  we  received  $30.55.  We  make  these  special  qualities  of  rails  for 
a  great  many  people." 

It  will  also  be  seen  from  other  proof  (volume  11,  p.  4146; 
volume  26,  p.  10834)  that  the  fact  of  a  rail  mill  being  situate 
on  the  line  of  a  railroad  is  naturally  a  large  element  in  secur- 
ing it  as  a  rail  buyer.  Indeed,  a  study  of  the  testimony — 
from  which  we  refer  to  Shook,  volume  26,  p.  10491;  Wel- 
born,  volume  26,  p.  10937;  Schwab,  volume  11,  pp.  4162, 
4327,  4387;  Smith,  volume  19,  p.  7940— satisfies  us  that, 
whatever  may  have  been  the  practices  of  rail  pools,  combina- 
tions, etc.,  prior  to  1900,  and  during  possibly  some  of  the 
earlier  years  of  the  Steel  Corporation,  the  dealings  between 
the  railroads  and  the  rail-making  companies  have  been  of 
later  years  on  a  competitive  basis,  individual  railroads  deal- 
ing with  individual  companies.    The  policy  of  the  Pennqrl- 
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vania  Hailroad  CcMnpany  of  distribating  the  railroad's  an- 
nual reqtdr^nents  on  the  basis  of.  the  freight  furnished  by 
each  mill  would  seem  to  have  put  an  ^id  to  the  trade  wars 
between  rail  mills  when  rails  were  sold  below  cost  (Roberts, 
volume  18,  p.  5015;  Scranton,  volume  8,  p.  8200),  and  com-* 
panies  were  driven  into  and  threatened  with  bankruptcy. 
The  pFoof  is  explicit  (volume  11,  p.  4162)  that  $28  has  for 
years  been  accepted  by  the  railroads  as  a  fair  base  price  for 
rails,  and  that  they  have  asked  no  reduction.    There  is  no 
proof  that  such  price  is  unfair,  and  the  proof  (volume  11,  p. 
4165)  is  that  the  miU  cost  of  rails  is  from  $22  to  $23  per 
ton.    The  testimony  of  one  large  rail  maker  (volmne  11,  p. 
4162)  that,  in  his  judgment,  rails  are  too  low,  has  suppwt 
from  the  fact  testified  to  by  the  president  of  the  Republic 
Iron  &  Steel  Company,  who  says  (volimie  28,  p.  12002) : 

**  We  quit  manqfhctartng  taUs  becanae  there  is  no  money  in  tbem. 
^  ^  *  (Yolame  28,  p.  12018.)  I  came  into  the  RepubUc  Oon^MUiy 
In  1906,  and  we  had,  according  to  my  recollection,  50,000  to  60,000 
txaoB  at  ratis  on  our  books  which  I  did  not  care  to  prodnce.  I  saw  poe- 
■ibiUties  of  maidng  money  on  something  else,  so  I  replaced  those  con- 
tracts ;  in  other  words,  I  booght  the  rails  from  other  producers  and 
satisfied  my  contracts,  and  changed  the  raU  mlU  into  a  sheet  and  tin 
bar  milL  That  was  in  the  early  part  of  1907,  according  to  my  recoUec- 
tion,  or  the  latter  part  of  lOOe.** 

To  the  above  manufacturing  cost  must  be  added  over- 
head, interest,  and  depreciation.  The  general  nature  of 
the  last  item,  particularly  in  the  change  from  Bessemer 
(volume  10,  p.  3857)  to  open-hearth,  we  have  already  seen. 
The  proofs  (volume  8,  p.  3034)  show  that  for  several  years 
the  price  of  rails,  $28,  has  been  lower  in  this  country  than 
in  France,  (Germany,  Austria,  Italy,  and  Russia.  It  will 
also  be  noted  that  the  practice  of  re-rolling  rails,  an  industry 
that  has  lately  sprung  into  existence  (volume  10,  p.  4028) 
and  grown  to  large  proportions,  enables  railroads  to  have 
their  old  rails  re-roUed  into  lighter  sections,  has,  in  its 
simple  mills,  created  another  factor  by  which  the  railroads 
can  protect  themselves.  It  would  seem,  therefore,  that  on 
the  whole,  the  weight  of  these  proofs  would  tend  to  show 
that  at  the  date  of  the  filing  of  this  petition  the  price  of 
$28,  at  which  the  standard  Bessemer  rail  was  selling,  was 
96826*— 17— voLe ^10 
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not  charitable  to  the  Steel  Coiapaiiy  [IH]  »8  a  violation 
by  it  of  the  statute  hero  involyed.  Indeed^  in  (xmnection 
with  the  ccmtinnance  of  this  imiform  price  of  $28  for 
standard  Bessemer  rails,  whidi,  as  quoted  elsewhere  in  this 
opinion,  was  testified  (volume  17,  p.  7909)  as  being  tacitly 
accepted  and  continued  by  the  sales  managers  of  different 
rail  companies,  we  can  readily  see  how  rail  manufacturers 
simply  followed  that  basic  price  to  prevent  the  ruinous 
rail  wars  of  the  past  In  that  regard  one  of  then^  (volume 
11,  p.  4887)  testified: 

**  There  Is  not  a  mainif  actnrer  of  rails  in  tlie  United  States  to-day — 
I,  for  example,  as  a  ran  mannfactorer,  feel  that  if  I  were  to  varj 
that  price  of  $2S  tor  rails,  which  seems  to  have  been  recofni^ed  by 
aU  raU  manufacturers  as  a  fair  price  and  giving  a  fair  profit — if  I 
were  to  vary  that  10  cents  a  ton  I  would  precipitate  a  steel  war, 
to  use  such  a  word  or  expression,  that  would  result  in  ruining  my 
works  witlKKit  any  profit  Everybody  by  tadt  and  mutual  uader- 
staadtng  felt  the  same  abeat  tliat  *  *  *  I  would  not  vary 
tb^  price  of  my  rails  under  any  circumstances,  not  if  I  knew  it  was 
to  get  100,000  tons  in  order,  for  the  reason  that  my  competitor  next 
door  would  put  the  price  down  $1  a  ton,  or  $M  a  ton  even,  and  we 
wouM  be  in  a  position  where  we  would  be  running  without  any 
profit  at  aU." 

Under  all  the  evidence  bearing  on  this  subject,  we  cannot 
regard  the  uniform  price  of  $28  as  the  generally  accepted 
price  of  a  standard  Bessemer  rail  evidences  an  unlawful 
restraint  or  control  of  price  by  the  rail-makers  of  the  United 
States. 

[5]  We  take  up  next  the  subject  of  the  ^  Gkry  dinners,'' 
which  (as  already  stated)  we  have  reserved  for  separate 
treatment.  We  use  the  term  to  cover  a  comparatively  short 
period,  beginning  at  an  exceptional  business  situation,  and 
continuing  until  normal  conditions  were  re-established. 
These  dinners — which  were  business  meetings  with  a  social 
aspect— began  in  November,  1907,  and  were  held  at  irregu- 
lar intervals  during  the  next  15  months,  and  perhaps  a  later 
date.  We  speak  of  a  later  date,  because  the  Government  un- 
derstands the  term  to  cover  committee  meetings,  also  with 
scmie  other  gatherings,  which  were  held  infrequently  until 
early  in  1911.  Probably  it  vill  he  sufficient  to  say  that, 
wb^er  the  period  was  longer  or  shorter,  the  element  that 
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marks  it  snd  calls  im  oongidftraiioa  now  is  what  may  be 
called  the  ^cooperation''  of  the  Steel  Corporation  with  a 
large  number  of  independent  competitors,  who,  it  will  be 
noted  are  not  made  parties  to  this  bill,  and  who  comprise 
scmtie  46  per  cent  of  the  steel  and  ir<ni  industry  of  the  United 
States.  This  is  the  only  instance  of  such  cooperation,  and 
the  whole^moTement  was  exceptional.  There  is  some  dispute 
in  the  briefs  concerning  the  essential  characteristics  of  these 
meetings,  but,  in  our  opinion,  the  real  facts  appear  with 
sufficient  clearness. 

We  may  begin  the  discussion  by  quoting  the  Govemment's 
co!nce6si<Mi  in  the  original  petition : 

**  It  Is  not  liere  aUeged  that  merely  sMembUns  and  nratuaUy  ex- 
c^Huigliig  infonaation  and  dedaratlon  of  purpose  anoont  to  an 
aiq^ement  or  a  combination  in  restraint  of  trade.** 

With  this  concession  we  are  in  full  accord.  In  these  days 
every  large  business  has  its  societies  and  associations,  and 
these  meet  periodically  to  exchange  information  of  all  kinds, 
to  compare  experiences,  to  take  note  of  improvements  in 
machinery  or  process,  to  discuss  [166]  problems,  and  gen- 
erally to  profit  by  the  interchange  of  ideas  and  the  study  of 
observed  facts.  When  the  business  is  manufiacturing,  of 
course,  all  ttds  has  a  direct  bearing  on  the  subject  of  prices, 
and  these  conferences  may  therefore  consider  that  subject 
specifically.  It  is  probably  unusual,  however,  to  find  such  a 
meeting  making  a  declaration  of  intention  to  charge  such 
and  such  prices,  although  a  mtitt  declaration  to  that  teffect 
coitld  hardly  be  regankd  as  unlawful  Freedcmi  of  speedi 
and  fneedom  of  individiial  acttosi  are  justiy  prized  in  Amer- 
iean  society,  and  no  kgislatioa  forbids  men  to  come  to- 
gether and  speak  freely  to  eadi  other  about  every  detail  of 
tbeir  common  busines&  And  if  each  iiidividnal  should 
choose  to  aniiouQse  at  such  a  meeting  the  specific, price  he 
mtends  to  charge  iodr  his  wares,  we  afe  aware  of  no  law  that 
fbrbids  him  so  to  do*  But  at  this  point  we  approach  de- 
batable ground,  fer  en  imlividilal  is  pennitttd  to  do  some 
things  that  Me  denied  to  an  sesDciatioA  ol  individuals;  and 
whsfv  at  a  w#pting  of  raany^  persevi  sodi  actiioQ  is  taimn 
whose  legality  is  alterwards  eslled  in  questiDB»  the  decision 
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may  be  vitally  affected  by  asoertaming  the  fact  whether  the 
action  was  really  taken  by  each  individual  acting  for  him- 
self, or  whether  those  present  were,  in  fact,  pursuing  a  com- 
mon object. 

This  country  has  always  been  committed  to  the  principle 
of  fair  and  real  competition  in  business — the  struggle  be- 
tween individuals  to  sell  goods  in  a  market  fre^from  arti- 
ficial control  or  influence — and  the  Sherman  Act  merely  re- 
peats this  principle  when  it  condemns,  in  the  first  section, 
"every  contract  or  combination  in  restraint  of  trade," 
When,  therefore,  individuals  or  corporations  make  distinct 
contracts  with  each  other,  either  in  the  form  of  pools  or  other 
agreements,  dividing  territory,  limiting  output,  or  fixing 
prices,  there  can  be  no  question  about  the  illegality  of  such 
contracts.  And  it  makes  no  difference  whether  or  not  the 
agreement  attempts  to  fix  a  penalty  for  its  breach.  The 
essence  of  the  offense  is  that  agreement;  the  penalty  is 
merely  an  incident ;  so  that  a  so-called  ^^  gentlemen's  agree- 
ment "  to  divide  territory,  etc.,  is  quite  as  illegal  as  a  formal 
pool  with  a  formal  penalty.  In  a  gentlemen's  agreement 
the  sanction  is  the  sense  of  honor,  the  moral  obligaticHi,  the 
indefinite,  but  real,  force  that  in  some  instances  compel 
persons  to  keep  their  promises  simply  because  they  have 
promised. 

But  suppose  what  happens  is  this:  A  number  of  persons 
take  no  action  about  territory  or  output,  their  discussions  be- 
ing mainly  concerned  with  the  subject  of  price,  and  suppose, 
further,  that  they  refrain  from  making  a  definite  formal 
agreement,  and  limit  themsdves  to  an  understanding,  a  decla- 
ration of  purpose — an  announcem^it  of  intention^— what, 
then,  is  to  be  said?  Have  they  offended  against  the  law? 
This  question  cannot  be  answered  until  we  know  what  the 
participants  were  really  doing.  It  is  not  mough  to  rest  upon 
the  varying  names  that  may  be  given  to  the  transaction.  It 
is  of  the  ubnost  importance  to  know  how  these  names  are  to 
be  interpreted,  and  this  is  the  crucial  matter  to  be  looked  for 
in  the  present  record.  Fortunatdy  we  find  no  material  dis- 
pute on  this  point  after  we  get  below  the  m^te  sorfitee  of 
much  that  has  been  said  by  the  witnes8e& 
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[IMJ  The  first  Gary  diimer  was  held  in  November,  1907, 
at  a  iiine  of  mmsual  financial  danger,  when  the  threat  of  a 
serious  panic  was  still  in  the  air  and  when  ruin  to  many  im- 
portant interests  was  by  no  means  improbable.  The  meeting 
was  attended  by  representatives  of  from  90  to  95  per  cent 
of  the  iron  and  steel  trade,  including  the  corporation  and  a 
large  majority  of  its  competitors,  and  the  course  of  the  meet- 
ing has  been  described  by  several  of  those  in  attendance. 
Charles  M.  Schwab,  now  president  of  the  Bethlehem  Steel 
Company  (volume  11,  p.  4194),  testified: 

"The  steti  trade  promised  to  become  in  a  very  demoralized  condi- 
tloD.  ♦  •  •  Prices  had  gone  very  low.  There  was  a  very  scant 
detnawd  for  steeL  As  I  stated  before,  many  people  had  tfa^r  ware- 
bouses  fan  of  steel.  When  1  say  there  was  a  demoralised  condition, 
I  mean  peoite  felt  that  the  market  was  going  to  go  very  low  and 
tiiey  were  loaded  with  stocks.  In  general,  there  was  a  very  uneasy 
fte^ing  throoi^oat  the  whole  situation. 

''Q.  To  what  dass  was  tMs  situation— to  what  dass,  I  mean,  of 
persons  interested  in  the  steel  industry,  was  this  situation— partica- 
larly  UireatfalV-A.  To  the  people  who  had  stocks,  the  merchants  of 
sted,  tbe  sdlers  of  sted,  the  retailers. 

••Q.  The  middlemen  or  merchants;  the  retailers? — ^A.  Exactly;  the 
warehousemen. 

••  Q.  Were  they  especially  loaded  up  at  that  time?— A.  They  were. 
•  •  ♦  (Yolume  11,  p.  4195.)  A.  The  keynote  of  the  whole  dinner 
was  an  address  by  Judge  Gary,  or  rather  a  talk  to  all  the  members 
there,  with  a  view  of  their  not  becoming  panic-stricken ;  with  a  view 
of  their  not  sacrificing  the  situation  by  too  great  a  cat  in  prices,  and 
a  precipitation  of  bad  basiness  methods ;  that  we  ought  to  retain  our 
heads  and  not  become  excited  over  a  situation  of  that  sort,  and  that 
we  should  calmly  await  tbe  return  of  prosperity ;  that  our  asual  pro 
rata  of  business  would  probably  come  to  each  one,  regardless  of  the 
prices  at  which  it  was  done ;  and  that  it  was  unwise  business  policy 
and  had  for  the  industry,  and  especially  bad  for  the  people  who.  car- 
ried stocks,  to  precipitate  and  make  worse  such  a  demoralized  condi- 
tion. That  was  the  keynote  of  everything  that  was  said  at  that  dinner. 

**  Q.  Was  anything  said  about  entering  into  an  agreement  fixing 
inrices  or  output?— A.  Nothing  whatever. 

**  Q.  Were  prices  mentioned?— A.  Not  at  all. 

••Q.  Was  any  price  of  any  product  mentioned?— A.  No;  not  at  alL 

**  Q.  I  mean  a  definite  price  for  a  definite  product — ^A.  It  was  not 
discussed  at  aU. 

'*<i.  Only  a  general  talk  along  the  Hue  mentioned.-- A.  Just  a  gen- 
ma  tiUk  al6ng  the  lines  indicated. 
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"  Q.  Was  it  voted  to  appoint  a  general  committee  or  stOHMimmlttees 
at  that  meeting  to^tudy  and  take  care  of  the  situation  T — ^A.  I  do  not 
know  whether  those  committees  were  appointed  at  the  first  meeting 
or  not,  but  they  were  ultimately,  I  know.  (Committees  were  formed 
of  people  in  the  yarious  lines  of  industry,  people  familiar  with  that 
particular  line  of  industry^  to  take  up  in  detail  the  keynote  ec^essed 
at  the  first  dinner," 

James  Campbell,  president  of  the  Yocrngstowii  Sheet  A 
Tube  Company  (volume  5,  p.  1858)  says: 

"Q.  Now,  Mr.  Campbell,  will  you  describe  the  conditions  which 
existed  when  these  meetings  about  which  you  hare  been  questioned 
were  begun  ?-*[  157]  A.  Prior  to  the  first  Gary  Dinner,  in  the  fall  of 
1907*  there  was  a  money  panic  in  New  York,  as  they  calked  it.  Money 
was  very  tight,  and  you  could  not  get  currency,  and  you  could  not  gat 
credit,  and  the  conditions  to  the  business  man  and  to  the  banker  were 
very  grave  at  tliat  time.  Judge  Gary  called  the  leading  manufactup- 
ers  in  the  steel  business  together  at  a  dinner,  and  afterwards  that  was 
named  the  Gary  Dinner. 

**  Q.  Did  the  alarm  as  to  these  conditions  exist  among  others  than 
the  manufacturers  of  steel  and  iron? — ^A.  Among  everyl>ody. 

*'  Q.  Was  it  felt  by  the  banking  interests  throughout  the  country,  by 
the  small  country  banks,  as  well  as  the  big  banks  in  New  York  City? — 
A.  Yes;  we  had  $1,750,000  on  deposit  with  our  bankers  in  New  York 
and  Cleveland  and  Youngstown  at  the  time,  and  we  were  obliged  to 
pay  our  men  in  clearing  house  certificates,  rather  than  to  try  and  draw 
that  money  out  of  the  bank  to  pay  them  in  currency.  We  felt  that  we 
ought  to  assist  the  banks  to  that  extent  in  securing  the  currency,  as  it 
was  almost  impossible  at  that  time  to  make  up  pay  rolls  and  pay  in 
currency. 

**Q.  Then  the  condition  of  affairs  which  existed  at  that  time  was 
a  menace  not  merely  to  the  manufacturers  and  the  banks,  but  to  the 
laboring  man  as  well? — A.  To  everybody — the  lal>oring  men  and  men 
in  every  class  of  business. 

"Q.  What  were  the  conditions  with  respect  to  the  ^obbers^  es- 
pecially with  respect  to  atodcs  on  hand;  were  they  in  danger? — 
A.  The  jobbers  had  quite  large  stocks.  It  had  beei^  a  very  pros- 
perous year,  the  largest  year  up  to  that  time  that  we  had  known, 
and  aU  jobbers  and  all  consumers,  as  far  as  we  could  learn,  had 
very  large  stocks  of  material  on  hand. 

*'Q.  And  a  sudden  and  great  faU  in  the  value  of  those  stocks 
would  have  been  a  great  financial  Imrm  to  those  jobt)ers  and  con- 
sumers ?-r-A.  Put  about  one-half  of  them,.!  think,  In  the  hands  of 
receivers,  and  would  have  carried  down  banks  and  busioess  houses 
g^erally,  besides  bankrupting  most  of  the  small  mannfftctweES,  if 
they  had  suffered  similar  d^jireciations.  witli  rejference  to  their 
mat^iaL 
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^  Q.  Wdre  them  eoriaMona  nttang  In  tbe  mlrti  of  jniNi  gentilMMii 
L  yoa  romimnced  10*10661,  as  70a  Imto  de0crlb€#9-^A.  The^  wen; 
TlMM  w^^e  tbe  days  wbm  we  wc^e  lylnc  awake  nl^hta.  I  thlttk 
ererjbody  was  altre  to  the  sltoatloii,  and  everybody  waa  alarmed. 

**Q.  Waa  tliere  a  dMre  on  the  part  of  you  gentlemen  meeting 
tboe  to  atnk  stilish  tntoreeti  for  tbe  general  adrantaga  oC  the  sltosh 
tlODV-A.  Tbere  was;  yes;  but  tt  was  a  selfish  Interest  after  alL  If 
we  pnt  our  Jobbers  and  consumers  oot  of  fominess,  they  woqM  not 
be  able  to  fay  ns  for  tbe  material  they  already  had  bought  from 
ns.  We  all  had  large  sums  of  money  <m  oar  books,  and  nobody  was 
in  a  position  to  pay  anything  at  that  time,  and  we  were  anxioos 
to  proteet  than  in  order  to  protect  ourselyes.  It  was  not  tmseflsb 
entirely,  bvt,  of  course,  I  think  we  were  all  broad  enougfh  to  fe^ 
that  we  wanted  to  protect  the  general  country  for  the  general  good, 
because  It  would  have  been  a  bad  thing  for  us,  as  well  as  anybody 
dse,  if  we  had  had  a  panic  that  would  have  carried  with  it  vrreck 
and  ruin  all  along  its  path. 

"Q.  Was  the  advantage  hoped  to  be  gained,  if  any  was  gained, 
that  which  fiellowed  from  these  meetiogs  as  great  or  greater  to  tbe 
independttits  as  It  was  td  the  subsidiary  companies  of  the  United 
States  Steti  Corporation  V-A.  I  thtnk  it  wbs  greater  to  the  iade- 
pttidents,  because  I  tMnk  it  kept  a  number  of  them  from  going  into 
the  hands  of  receivers,  and  the  corporation  probably  would  not  have 
fUled,  evoi  though  they  had  had  serious  losses. 

•  •••••• 

'*Q,  Was  not  the  purpose  of  those  meetings  to  enable  every  one 
presoit  to  form  his  opinion  as  to  wiiat  was  tbe  best  course  to  follow 
individually  under  the  conditions  whidi  were  bound  to  exist,  with  a 
fun  knowledge  of  those  conditions  as  given  by  all  the  other  members 
present?— A.  It  was.** 

[158]  Judge  Gary»  chairman  of  the  Steel  Corporation 
(yolmne  12,  pp.  4775, 4887)  testified: 

'*The  trouble  ordinarily  with  a  purchaser  of  our  commodities  is 
that  he  is  obliged  to  stock  up  so  to  speak ;  he  has  on  hand  large  stocks 
of  goods  which  he  has  purchased  at  a  certain  price,  and  many  times 
he  has  purchased  those  goods  by  borrowing  money  at  the  banks.  Now, 
If  a  wide  and  sudden  fluctuation  comes,  the  inventory  value  of  his 
stock  on  hand  is  immediately  decreased  accordingly,  and  he  has  a 
very  severe  loss,  and  his  bank  calls  upon  him  for  tbe  payment  of  his 
loan,  and  he  is  unable  to  do  it  because  he  cannot  dispose  of  that  stock 
at  a  reasonable  price,  or  at  a  price  which  will  return  him  the  money 
he  had  invested.  «  »  «  Juat  to  refer  to  the  panic  of  190T,  we  had 
repeiCted  letters  and  repeated  calls  from  people  we  were  selling  goods 
to,  who  bad  stocks  on  hand,  and  who  were  not  in  a  financial  condition 
to  surviye,  if  tbe  demoraBzation  which  was  threatened  Miould  become 
actual,  asking  us,  so  far  as  we  could,  to  try  and  steady  the  maitet 
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In  crder  to  pre^tet  dcmcnrallaitloii,  whidi  woild  tMrtag  great  Ion  opon 
t^BBL,  and  In  mafi^  tnan  abscAtite  tvAil    •    •    •    The  meeting  was 
hitfd  shortly  after  the  beginning  of  the  paide  of  IMT,  after  the  worst 
had  passed,  hot  ^vdiile  the  effect  remained  to  a  less  extent    We  were 
importoned*  or,  I  will  say»  we  were*  requested,  in  varioos  ways,  by 
▼arions  consnaers,  to  do  all  we  coold  to  iMrevent  demoralisation  in 
iKtBiiness.   Many  of  oar  oistomers  reportad  to  ns  they  had  large  sto<dai 
oC  goods  on  hand,  and,  if  the  prices  became  demoralised,  as  they  had 
in  prevUmB  years  tliere  was  great  danger  of  loss  to  them,  and  per- 
haps faUore.    In  those  days  particularly  iron  and  steel  were  consid- 
ered the  barometers  of  trade,  so  to  speak;  that  is,  the  market  for 
glM  largely  aiEected  all  other  business  oonditSons.    In  oouTcrsatlon 
at  different  times  with  bankers  and  others  I  knew  tlie  qaestion  was 
asked  ^irtiether  or  not  the  steel  business  was  going  to  pieces;  whether 
we  were  liable  to  get  into  the  oondition  that  had  obtained  previously. 
We  were  ail  in  very  great  danger  of  demoralization*    I  believed,  if 
the  Iron  and  steel  trade  got  into  that  condition^  the  panic  would  be 
long  continued,  and  a  great  loss  and  injury  would  result,  not  only  to 
the  manpiiacturers  cl  steel  but  to  emry  one  else  who  was  interested 
in  the  manufacture  of  steel  or  dq^endent  i4K>n  the  manufacturers. 

"  I  might,  add  to  that  we  had  on  our  books  aoco^un^  receivable  ag- 
gregating hwpMireds  of  millions  of  dollars,  and  ot  course  an  ordinary 
old^fashipned  steel  war  meant  destructive  competition,  the  survival 
of  the  fittest  and  ruin,  or  at  least  the  temporary  suspensien  of  a  great 
many  people,  and  would  result  in  great  loss  to  us  and  loss  to  all  other 
miinufacturers,  great  hardship  to  our  employte,  and  very  serious 
injury  to  the  business  world  in  generaL    »    «    • 

;  *'  I  stated  t^e  purpose  and  object  of  the  meeting  were  if  possible  to 
prevent  the  demoralization  of  business.  I  stated  that  the  first  object 
of  the  meeting  was  to  secure  a  better  acquaintance  with  each  other 
and  come  into  close  contact  in  order  to  know  one  another,  hoping 
that  we  might  deal  with  and  towards  one  another  as  genttemen  and 
not  as  enemies.  That  the  pui^pose  was,  if  possible^  to  prevent  de- 
moralization of  business,  to  secure  as  far  as  practicable  stability  of 
business  conditions,  as  opposed  to  wide  and  sudden  fiuctuations;  to 
prevent,  if  possible,  failures  on  the  part  of  our  customers,  and  to 
comply  with  their  wishes  in  every  respect ;  to  prevent,  if  we  could,  a 
long  continuance  of  the  panic,  which  meant  failures  to  a  great  many 
people  and  manufacturers  themselves,  because  of  their  debts  at  the 
banks  or  because  of  their  commitments  for  extensions  and  to  cus- 
tomers because  of  the  large  stocks  they  had  on  hand,  the  sudden 
chahge  in  the  prices  of  which  might  be  v^ry  damaging,  and,  so  far 
as  we  properly  could,  to  maintain  or  to  assist  in  maintaining  business 
conditions  generally  the  opposite  of  which  should  be  d^lored.  I  am 
giving  you  the  substance  of  it     (^age  4894.) 
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**  I  stated  distinctly  •  •  •  at  that  time  that,  as  they  all  under- 
stood, we  could  not  make  any  agreement,  express  v  implied,  dlrectiiy 
or  tedtrecOy^  whi<^  boond  ns  to  maintain  prices  or  restrict  territory 
or  oo^nt ;  It  must  leave  ns  free  to  do  as  we  pleased,  and  must  rely 
upon  a  disposition  of  all  [159]  others  to  do  what  they  considered  fair 
and  rii^t  and  for  the  best  interests,  not  only  of  themselves,  but  all 

others  who  had  any  interest  in  that  or  any  other  work.    I  made  that 

perfectly  plain.'*    (Page  4805.) 

We  think  it  likely  that,  if  this  first  meeting  had  not  been 
followed  by  others  and  by  the  appointment  of  committees  to 
continue  the  association  (loose  as  it  was)  that  resulted  from 
that  meeting,  no  complaint  would  be  heard  from  the  Gk>y- 
emment.  But  we  think  the  evidence  makes  it  plain  that  a 
period  of  cooperation,  or  action  with  a  common  object,  did 
begin  in  November,  1907,  between  the  Steel  Corporation  and 
the  great  majority  of  its  independent  competitors,  and  that 
this  period  was  duefiy  marked  by  an  understanding  con- 
oeming  the  maintenance  of  price.  Other  matters  were  dis- 
cussed at  various  meetings,  but  the  principal  concern  was  the 
subject  of  prices,  and  other  subjects  were  subordinate.  With- 
out quoting  too  freely  from  the  testimony,  we  think  the  fol- 
lowing extracts  are  typical :  A  representative  of  the  Carnegie 
Company  testified : 

"  Q.  You  were  asked  ahout  whether  you  had  any  agreement,  and  you 
said,  *  No.*  What  did  you  mean  by  agreement,  in  the  sense  that  you 
answered  that  question  T — ^A.  I  meant  a  formal  undertaking,  either 
written  or  expressed  by  word. 

"  Q.  What  do  you  mean  by  a  formal  undertaking? — ^A.  I  mean  by  a 
formal  undertaking,  an  expression  in  a  formal  way. 

*'  Q.  In  what  way?  I  would  like  you  to  explain  ttiat. — ^A.  Either  in 
writing,  or  by  word  of  mouth. 

^Q.  What  kind  of  an  expression  in  a  formal  way?  Do  you  mean 
something  nf  the  nature  of  a  contract?— A.  I  presume  you  mean  by 
passing  a  promise? 

**Q.  No,  I  am  not  saying  what  I  mean,  but  I  am  trying  to  get  at 
what  you  mean. — ^A.  What  I  mean  is  this:  That  there  was  no  abso- 
lute promise  made  by  anybody. 

^'Q.  That  is  what  you  meant  when  you  said  that  there  was  no 
agreement?— A.  Yes. 

**Q.  I  win  aiik  you  whether  or  not  you  left  with  the  general  under- 
standing, each  r^ing  upon  the  other,  that  the  prices  announced 
would  be  maintained?— A.  Yes,  sir.    Yes,  sir. 
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"Q.  And  what  would  interrupt  the  maintenance  of  that  price  ac- 
cording to  that  understanding  that  you  left  with? — ^A.  Uaually  ooe 
competitor  would  take  some  business  away  from  another  coaqiwtlitor. 

**Q.  As  I  understand  you,  that  would  be  the  occasion  of  another 
meeting?— -A.  Yes,  sir. 

•  •  *  *  •  *  # 

"By  Mr.  Lindabubt: 

**  Q.  I  will  read  from  the  bill  in  this  case :  '  It  is  not  here  alleged 
that  merely  assembling  and  mutually  exchanging  information  and 
declaration  of  purpose  amounts  to  an  agreement  or  combination  in 
restraint  of  trade.*  I  will  mark  that  so  you  can  read  it  and  hand 
it  to  you  (handing  witness  the  paper  referred  to).  BJy  question — 
and  you  may  pause  to  consider  it  if  you  choose— Is  whether  or  not, 
at  any  of  these  meetings  you  attended,  beginning  in  the  autumn  of 
1907,  anything  more  was  done  than  is  there  stated? — ^A.  No,  sir. 
"  By  Mr.  Dickinson  : 

"  Q.  You  said  that  you  assembled? — A.  Yes,  sir. 

"Q.  You  exchanged  information?— A.  Yes,   sir. 

•*Q.  And  you  declared  purposes  as  to  prices? — [100] A.  Yes,  sli^. 

**  Q.  I  understood  you  to  say,  also,  that  you  left,  each  relying  upcm 
the  other  that  that  price  would  be  observed  by  them,  and  that  the 
announcement  of  that  price  was  made  to  the  trade? — A.  Yes,  sir. 
(VI,  2505-2509.)" 

A  representative  of  the  McKeesport  Tin  Plate  Company 
testified : 

"Q.  Was  there  or  not  what  you  understand  as  a  gentlemen's 
agreement  as  to  following  the  price  that  was  named,  until  the  next 
meeting? — ^A.  There  would  be  a  general  understanding  that  we  would 
do  what  we  would  say  we  would  do — quote  a  certain  figure  until, 
as  I  say,  we  found  reason  to  change  it;  and,  if  we  found  reason  to 
change  it,  we  would  notify  our  coii4>etitors,  or  talk  with  them  about 
it,  when  another  meeting  would  be  held  and  conditions  discussed. 

"Q.  Another  meeting  would  be  held? — ^A.  Yes,    ♦    ♦    ♦ 

"  Q.  Would  or  not  a  price  be  suggested?— A.  A  price  would  always 
be  suggested. 

**  Q.  State  whether  or  not,  before  they  left,  there  was  any  difference 
as  to  what  each  one  said  he  was  going  to  dliarge,  or  whether  it  would 
be  the  same.— A.  It  was  always  unanimously  agreed,  or  the  statement 
was  unanimous  on  the  part  of  all,  that  they  would  quote  a  certain 
price.    (V,  1777). 

•  *  •  •  *  ,  •  # 

**  Q,  What  would  you  do,  if  anything,  in  regard .  to  the  future 
prices? — ^A.  Then  we  would  say,  *  Well,  we  will  quote  a  certain  price 
until  we  find  reason  to  change  it' 

"  Q.  Then  you  would  leave  with  the  same  understanding  that  each 
was  going  to  sell  at  that  price? — ^A.  Yes,  sir. 
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'*  <^  State  whetbor  or  not  anyone  made  any  remark  at  any  such 
xneetingB  that  If  they  cat  the  price  it  would  be  found  out?— A.  I  think 
we  discussed  that  amonx  ourselves  In  icenei^al.  I  might  say  that  if 
any  one  quoted  a  lower  price  to  a  particular  customer  of  mine  than  we 
did.  I  would  find  it  out    (VoL  V,  ITW.) 

**  Q.  Was  It  or  not  a  part  of  your  understanding,  after  these  prices 
were  announced,  that  you  were  under  a  moral  obligation  to  seU  at 
tbat  price  until  you  did  notif!y  your  competitors? — ^A.  Yes,  sir."  (V. 
ITW.) 

Now  to  our  minds  the  testimony  taken  as  a  whole  makes 
the  conclusion  inevitable  that  the  result  of  these  meetings 
was  an  understanding  about  prices  that  was  equivalent  to  an 
agreement.  We  have  no  doubt  that  among  those  present 
some  silently  dissented  and  went  away  intending  to  do  what 
they  pleased;  but  many,  probably  most,  of  the  participants, 
understood  and  assented  to  the  view  that  they  were  under 
some  kind  of  an  obligation  to  adhere  to  the  prices  that  had 
been  announced  or  declared  as  the  general  sense  of  the  meet- 
ing. Certainly  there  was  no  positive  and  expressed  obliga- 
tion; no  formal  words  of  contract  were  used;  but  most  of 
those  who  took  part  in  these  meetings  went  away  kngwing 
that  prices  had  been  named  and  feeling  bound  to  niaintain 
them  until  they  saw  good  reason  to  do  otherwise,  and  feeling 
bound  to  maintain  them  even  then  until  they  had  signified 
to  their  asssociates  their  intention  to  make  a  change.  We 
cannot  doubt  that  such  an  arrangement  or  understanding  or 
moral  obligation — whatever  name  may  be  the  most  appropri- 
ate— amounts  to  a  combination  or  common  action  forbidden 
by  law.  The  final  test,  we  think,  is  the  object  and  the  [161 J 
effect  of  the  arrangement,  and  both  the  object  and  effect  were 
to  maintain  prices,  at  least  to  a  considerable  degree. 

We  have  said  that  this  was  the  effect  intended,  and  we 
believe  it  to  be  true;  also,  that  in  actual  effect  prices  were 
more  or  less  maintained.  But  it  is  quite  as  true  that  a 
large  section  of  the  trade  paid  little  i^ttention,  if  any,  to 
this  effort  at  cooperation.  We  need  not  quote  again  from 
the  record  to  establish  ^  this  point,  for  we  have  already 
made  sufficient  extracta>  earlier  in  this  opinion.  The  testi- 
mony qikoted  pn  pages  84  to  88  wUl  make  it  abundantly 
clear,  we  think,  that,  even  during  the  period  of  cooperation, 
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the  prices  announced  and  informally  assented  to  at  these 
meetings  were  not  regarded  at  all  by  many  manufacturers, 
for  it  is  plain  that  the  consumers  who  testified  had  no 
difficulty  in  buying  at  rates  sensibly  below  the  prices  thus 
referred  to.  It  is  only  fair  to  add  that  in  our  opinion  the 
participants  in  this  movement  did  not  intend  to  act  ille- 
gally. No  doubt  they  did  intend  to  exercise  their  full 
legal  rights,  but,  of  course,  such  exercise  could  not  be 
wrong,  and  they  believed  they  had  succeeded  in  keeping 
within  the  proper  limits.  For  the  reasons  given,  we  think 
they  were  mistaken ;  but  we  acquit  them  of  trickiness  or  at- 
tempted evasion. 

But  the  period  of  cooperation  had  passed  away  before 
the  bill  was  filed,  and,  as  far  as  we  can  see,  it  is  not  likely 
to  be  repeated.  We  do  not  think  the  Gary  movement  would 
justify  us  in  imposing  so  drastic  a  penalty  as  the  dissolu- 
tion of  the  corporation;  but  we  will,  if  the  Government 
moves  for  such  action,  retain  the  bill  for  the  purpose  of 
restraining  any  similar  movement  by  the  defendants  that 
might  be  contemplated  hereafter.  We  may  perhaps  sug- 
gest that  under  recent  legislation  Congress  may  have  pro- 
vided a  sufficiently  inclusive  remedy  for  any  future  action 
that  might  have  for  its  object  the  adoption  or  the  mainte- 
nance of  imreasonable  prices. 

In  brief,  the  conclusions  of  the  court  are  these:  As  to  some 
of  the  defendants  it  is  apparent  the  bill  should  be  dis- 
missed. Concerning  the  principal  relief  sought  against 
the  corporation  and  its  subsidiaries,  we  are  of  opinion  that 
the  Government  has  not  made  out  a  case  that  should  be 
followed  by  a  decree  of  dissolution,  and  we  are  also  of 
opinion  that  sufficient  reasons  have  not  been  afforded  to 
justify  us  in  now  awarding  an  injunction.  But,  as  already 
stated,  if  the  Government  so  desires,  the  Court  will  retain 
jurisdiction  of  the  cause  for  the  purpose  above  outlined. 

In  concluding  this  opinion,  'we  are  requested  by  each  of 
the  members  of  this  court  to  express  the  thanks  of  this 
court  to  all  the  counsel  engaged  in  the  cause  and  to  record 
our  appreciation  of  the  labor  on  their  part  evidenced  in 
their  several  briefs,  digests,  cross-referenc^  indices,  etc. 
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WooUey,  0«  J^  Ooncnrring. 

It  18  but  just  to  say  that  the  thorough  preliminary  work 
on  the  part  of  counsel  has  greatly  aided  our  labors  and 
has  enabled  us  within  the  limits  of  reasonable  time  and 
without  delaying  our  routine  work,  to  reach  a  reasonably 
prompt  detemination  of  this  cause. 

A  decree  may  be  prepared  in  accordance  herewith. 

WooLUBT,  Circuit  Judge,  with  whom  Hunt,  Circuit  Judge, 
concurs. 

In  an  endeavor  to  state  with  brevity  the  matters  of  law 
and  fact  whidi  have  directed  and  controlled  my  judgment 
in  this  case,  no  [163]  att^npt  will  be  made  to  review  the 
great  mass  of  testimony  or  to  discuss  the  law  bearing  upon  it. 

[6]  Whether  the  Stc^l  Corporation  is  a  combination  in  re- 
straint of  trade,  or  has  monopolized,  or  has  attempted  to 
monopolize,  commerce  among  the  States  in  violation  of  the 
Anti-Trust  Liaw,  depends  upon  the  inherent  nature  or  effect 
of  the  combination,  the  evident  purpose  of  its  acts,  or  the 
intent  to  be  inferred  from  tlie  extent  of  the  control  secured 
over  the  industry,  the  metiiod  by  which  such  control  has 
be^i  brought  about,  and  the  manner  in  which  it  has  been 
exerted,  resulting  in  prejudice  to  the  public  interests  by 
unduly  restricting  competition  or  unduly  obstructing  the 
course  of  trade.  United  States  v.  TemUnal  R,  R.  Ass^n,  224 
U.  &  888, 894, 82  Sup.  Ct.  607,  66  L.  Ed.  810;  Nash  v.  United 
States,  229  U.  S.  878, 88  Sup.  Ct.  780,  67  L.  Ed.  1232;  Stand- 
ard OU  Co.  V.  United  States,  221  U.  S.  1,  81  Sup.  Qt.  602, 
56  L.  Ed.  619,  84  L.  E.  A.  (N.  S.)  884,  Ann.  Cas.  1912D, 
734;  United  States  v.  American  Tobacco  Co.,  221  U.  S.  106, 
179,  81  Sup.  a.  682,  66  L.  Ed.  668. 

There  is  no  question  that  the  Steel  Corporation  is  a  com- 
bination. The  question  is  whether  it  is  a  ^combination 
♦  *  *  in  restraint  of  trade,"  and  whether  the  corpora- 
tion, its  subsidiaries,  and  the  individual  defendants  who  ac- 
tively engaged  in  its  organization,  monopolized,  or  attempted 
to  monopolize,  or  combined  with  others  to  monopolize  or 
restrain,  trade  within  the  meaning  of  the  act.  Inquiry  to 
thSs  end  may  be  pursued  along  four  lines : 

First.  Was  the  direct  and  necessary  effect  of  the  organi- 
nti<Hi  jof  tlie  corporation  to  unduly  restrain  trade  or  create 
a  monopoly!  ' 
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The  important  business  units  which  at  or  about  the  time 
of  its  organizaticm  comprised  the  United  States  Steel  Cor- 
poration (which  in  default  of  a  better  term  will  be  called 
the  "constituent  combinations")  were  the  Camegk  Steel 
Company,  Federal  Steel  Company,  National  Tube  Company^ 
American  Bridge  Company,  National  Steel  Company, 
American  Steel  Hoop  Company,  American  Sheet  Steel  Com- 
pany, American  Tin  Plate  Company,  and  American  Steel  & 
Wire  Company.  Each  of  these  units  was  in  itself  a  com- 
bination of  concerns  engaged  in  the  manufacture  of  the  same 
or  allied  products.  The  effect  of  the  organization  of  these 
combinations  was  to  suppress  competition  between  their 
component  parts,  and  the  effect  of  the  organization  of  the 
Steel  Corporation,  by  embracing  these  combinations,  was  to 
give  it  a  control  over  the  industry  equal  in  the  aggregate  at 
least  to  that  which  its  constituent  parts  and  their  subsidiaries 
had  theretofore  possessed.  The  Steel  Corporation  therefore 
is  a  combination  of  combinations,  by  which,  directly  or  indi- 
rectly, approximately  180  independent  concerns  were  brought 
under  one  business  control,  thereby  giving  it  not  only  the 
assets  and  business  of  that  number  of  producers,  but  the 
advantage  of  their  elimination  from  the  field  of  competition. 
It  is  therefore  pertinent  to  ascertain  whether  the  amount  of 
competition  suppressed  by  the  combination  of  producing 
imits  was  so  great,  the  percentage  of  business  acquired  so 
large,  or  the  resultant  control  over  the  industry  so  potential, 
as  in  and  of  itself  to  constitute  the  Steel  Corporation  a  mo- 
nopoly, independent  of  any  questicm  of  intent. 

[168]  The  inherent  power  or  the  direct  and  necessary 
effect  of  the  corporation  to  unduly  restrain  trade  must  be 
gathered  from  what  it  did  with  the  power  it  had  during 
the  period  between  the  date  of  its  organization  and  the 
date  of  the  institution  of  this  suit,  and  what  it  was  unaUe 
to  do  with  that  power. 

What  the  corporation  did  constitutes  conduct,  a  subject 
which  will  presentiy  be  considered,  and  what  the  corpora- 
tion did  not  do  is  so  related  to  condoot  tiiat  the  two  will 
be  considered  together.  What  the  corpocatioii  had  the 
powei:,  or  did  not  have  the  power^  to  do  must  fimt  be 
determined. 
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Tlie  power  of  the  oorporation  may  be  ascertained  by  its 
position  in  the  industry.  Its  position  has  doubtless  been 
attained  by  a  oombination  of  forces,  which  may  include 
high  efficiency  of  plants,  excellence  of  organization,  capacity 
of  employ^  and  its  measure  of  control  over  raw  materials 
and  the  production  of  finished  products.  As  there  can  be 
no  monopoly  of  efficiency  and  capacity,  inquiry  concerning 
the  power  of  the  corporation  therefore  leads  mainly  to  its 
dominion  over  the  raw  materials  and  finished  products  of 
^e  industry. 

The  ore  reserves  acquired  by  the  corporation  at  and  sub- 
sequent to  its  organization,  the  relation  which  such  re- 
serves bear  to  ore  bodies  then  existing  and  subsequently 
discovered,  and  their  bearing  upon  the  question  of  monopoly 
of  raw  materials,  are  matters  which  have  been  discussed  in 
the  precediog  opinion,  and  with  the  reasoning  as  well  as 
with  the  ecmclusion  that  the  corporation  has  not  a  mo^ 
Hopoly  of  the  raw  materials  of  the  steel  industry,  I  am  in 
entire  accord. 

A  more  extended  consideration  of  the  power  of  the  cor- 
poration, derived  from  its  ore  reserves,  is  unnecessary,  fur- 
ther than  to  dispose  of  a  transaction  connected  with  the 
acquisition  of  certain  ore  propertie& 

[7]  Pri<»r  to  the  organizati(»i  of  the  Steel  Corporaticm, 
John  D.  Bockefeller  became  interested  in  a  number  of  ore 
properties  in  the  Mesabi  Bange,  in  Minnesota,  and  in  prop- 
ttties  primarily  intended  for  the  transportation  of  ores  to 
the  market.  These  properties  were  the  Lake  Superior  Ck>n- 
solidated  Iron  Mines,  whidi  owned  a  considerable  group 
of  iron-ore  properties  in  that  region;  a  railway  company 
running  from  Mesabi  Bange  to  Duluth,  called  the  Duluth, 
Missabe  &  Northern  Railroad  Company;  and  a  steamship 
company,  owning  a  group  of  steamers  plying  the  Grreat 
Lakes,  called  the  Bessemer  Steamship  Company.  The 
mining  campsnj  owned  the  railway  company.  John  D. 
BoekefeUer  owned  **/,•  of  the  stock  of  the  mining  com- 
pany.  He  owned  all  the  stock  of  the  steam^ip  company. 

Aiter  its  formation,  the  Steel  Corporation  contracted  with 
Job9  D.  Bockefeller  for  the  purchase  of  his  interest  and  the 
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intereBt  of  the  other  stockholders  in  the  Lake  Superior  Con- 
solidated Iron  Mines  and  the  Bessemer  Steamship  Company 
and  paid  for  the  latter  $8,500,000  in  cash,  and  for  the 
former,  stock  of  the  Steel  Corporation  at  the  rate  of  l**/i«t 
shares  of  the  preferred  and  I'^Aoo  shares  of  common  for 
each  share  of  the  Consolidated  Iron  Mines,  reckoned  on  a 
capitalization  of  $48,000,000;  the  curent  market  price  for 
the  Steel  shares  being,  respectively,  83  and  88. 

[164]  John  D.  Rockefeller  and  his  son,  John  D.  Rocke- 
feller, jr.,  were  made  directors  of  the  Steel  Corporation.  The 
former  resigned  in  1904,  and  the  latter  in  1910.  John  D. 
Rockefeller  disposed  of  all  of  his  stock,  and  John  D.  Rocke- 
feller, jr.,  disposed  of  a  considerable  portion  of  his  stock  in 
the  Steel  Corporation,  acquired  by  the  af  orerecited  transac- 
tion, prior  to  the  filing  of  the  bill  in  this  case. 

The  bill  charges  the  acquisition  of  the  Consolidated  Iron 
Mines  and  Bessemer  Steamship  Company  subsequent  to  the 
organization  of  the  corporation.  It  also  charges  generally 
that  the  individual  defendants  named  in  the  bill,  by  the  sub- 
sequent acquisition  and  control  of  properties,  entered  into  a 
combination  with  the  corporation  in  restraint  of  trade;  but 
in  this  connection  the  defendants  Rockefeller  are  not  named. 
The  sole  specific  statement  of  fact  in  the  bill  with  respect  to 
the  defendants  Rockefeller  relates  to  the  sale  to  the  corpora- 
tion of  stock  of  the  Consolidated  Iron  Mines  and  the  Besse- 
mer Steamship  Company,  and  the  sole  specific  charge  is  that 
these  defendants  were  largely  interested  in  those  properties, 
and  that  ^  both  of  them  participated  in  bringing  about  the 
combination  and  became  members  of  the  first  board  of  di- 
rectors of  the  corporation." 

By  the  prayer  of  the  bill,  the  properties  acquired  from  the 
defendants  Rockefeller  are  not  asked  to  be  returned  to  them, 
or  that  the  sale  be  avoided,  but  that  the  ore  properties  of  the 
corporation,  which  of  course  include  those  acquired  from  the 
defendants  Rockefeller  be  divided  among  certain  c<»rpora- 
tions  contemplated  by  a  decree  of  dissolution  in  propc^on 
to  their  capacity  for  the  production  of  steel. 

There  is  no  evidence  or  assertion  that  the  purchase  of  the 
Consolidated  Iron  Mines  and  the  Bessemer  Steamship  Gom- 
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pany,  and  incidentally  the  DuIuUi,  Missabe  Al^orthern  Rail- 
road Company,  was  mcluded  in  the  original  sdieme  for  the 
organization  of  the  Steel  Corporation,  nor  iS' there  evidence 
whieh  shows  that  the  defendants  Rockefeller  took  part  in  the 
promotion  or  organization  of  the  corporation.  By  stipula- 
tion with  the  Govenunent,  it  is  in  evidence  that,  at  the  time 
the  bill  was  filed,  the  d^endants  Rockefeller  had  no  relation 
of  management  or  control  to  the  Steel  Corporation,  and  there 
is  nothing  to  show  that  they  were  then  or  are  now  violatmg 
or  threatening  to  violate  the  statute. 

We  find  that  the  transaction  of  the  sale  of  the  Lake  Supe- 
rior Consolidated  Iron  Mines  and  the  Bessemer  Steamship 
Company  was  no  part  of  the  original  plan  for  the  formation 
of  the  Steel  Corporation;  that  the  transaction  was  not  only 
in  form,  but  was  in  substance,  a  sale ;  and  that  the  single  fact 
that  the  purchase  price  of  one  of  the  properties  was  paid 
with  stock  of  the  corporation  does  not  alter  the  legal  charac- 
ter of  the  transaction  as  a  sale  or  prove  that  it  was  violative 
of  the  statue.  We  also  find  that  the  purchase  of  these  prop- 
erties from  the  defendants  Rockefeller  did  not  so  increase 
the  ore  reserves  and  the  transportation  facilities  of  the  cor- 
poraticm  as  to  give  it  a  monopolistic  power  over  the  raw  ma- 
terials of  the  industry.  For  the  reasons  given,  we  are  unani- 
mously of  opinicm  that  the  bill  should  be  dismissed  as  to  the 
defendants  Rockefeller. 

[165]  [8]  Further  inquiring  whether  the  corporation  in- 
herently possesses  mcmopolistic  power  attention  is  next  given 
to  its  prop<Nrtion  of  the  manufacture  and  sale  of  finished  iron 
and  sted  products  of  the  industry.  Upon  this  subject  there 
is  a  great  volume  of  testimony,  a  detailed  consideration  of 
which  in  an  opinion  would  be  quite  inexcusable.  As  a  last 
analysis  of  this  testimony,  it  is  sufficient  to  say  it  shows  that, 
large  as  was  the  corporation,  and  substantial  as  was  its  pro- 
porticm  of  the  business  of  the  industry,  the  corporation  was 
not  able  in  the  first  ten  years  of  its  history  to  maintain  its 
position  in  the  increase  of  trade.  During  that  period,  its 
proportion  of  the  domestic  business  decreased  from  60.1 
per  cent  to  40.9  per  oent^  and  its  increase  of  business  during 
that  period  was  Imt  40.6  per  cent  of  its  <udginal  voliime.  Its 
96826*— 17— VOL  6 n 
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increase  of  business,  measured  by  percentage,  was  exceeded 
by  eight  of  its  competitors,  whose  increase  of  business,  like- 
wise measured  by  percentage,  ranged  from  63  to  8779.  Hiis 
disparity  in  the  increase  of  production  indicates  that  the 
power  of  the  corporation  is  not  commensurate  with  its  size, 
and  that  the  size  and  the  consequent  power  of  the  corpora- 
ti<m  are  not  sufficient  to  retard  prosperous  growth  of  efficient 
competitors. 

From  the  vast  amount  of  testimony,  it  is  conclusively 
shown  that  the  Steel  Corporation  did  not  attempt  to  exert 
a  power,  if  such  it  possessed,  to  oppress  and  destroy  its  com- 
petitors, and  it  is  likewise  disclosed  by  the  history  of  the 
industry  subsequent  to  the  organization  of  the  corporation 
that  if  it  had  made  such  an  attempt  it  would  have  failed. 
It  is  also  shown  by  the  testimony  that,  acting  independently 
and  relying  alone  upon  its  power  and  wealth,  great  as  they 
were,  the  corporation  has  never  been  able  to  dominate  the 
steel  industry  by  controlling  the  supply  of  raw  materials, 
restraining  production  of  finished  products,  oi;  enhancing 
and  maintaining  the  prices  of  either. 

If  in  ite  early  history  the  Steel  Corporation,  singly  and 
alone,  endeavored  to  dominate  the  steel  industry  in  any  one 
or  several  of  the  customary  ways  (and  such  is  not  disclosed 
by  the  testimony),  it  ceased  early  to  rely  upon  its  own  power. 
In  fact,  its  lack  of  power  to  dominate  the  industry  alone  is 
established  by  the  methods  it  was  forced  to  institute  and  pur- 
sue with  respect  to  the  important  matter  of  the  fixation  of 
prices,  the  legality  of  which,  in  my  opinion,  becomes  the  main 
point  of  inquiry  in  the  case.  Instead  of  relying  upon  its  own 
power  to  fix  and  maintain  prices,  the  corporation,  at  its  very 
beginning,  sought  and  obtained  the  assistance  of  others.  It 
combined  its  power  with  the  power  of  competing  corpora- 
tions, and  then  with  its  competitors  concerted,  cooperated, 
contracted,  and  then  by  tacit  imderstandings  contributed  to 
the  establii^iment  and  maintenance  of  prices.  The  codpera*- 
tion  by  the  Steel  Corporation  with  its  competitors  to  fix  and 
maintain  prices  neither  sprang  from  its  inherent  nature,  nor 
was  it  the  direct  and  necessary  ieffeot  of  its  organization.  It 
ccmstituted  conduct,  and  conduct  of  the  same  character  as 
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that  pursaed  by  the  corporation's  competitors  participating 
therein.  The  testinKMfi j  does  not  show  tiiat  the  corporation 
in  and  ot  itsslf  ever  possuBBod  or  verted  sufficient  power 
when  acting  alone  to  ccmtrol  prices  of  the  products  of  the 
industry.  The  testimony  abundantly  diows  that  the  power 
of  the  corporation  to  control  prices  was  efficient  only 
when  in  cooperation  with  its  competitors.  It  has  never 
[1C6]  raised  and  maintained  prices  by  its  own  action.  It 
has  done  it  only  by  joint  action,  and  when  joint  action  was 
either  refosed  or  withdrawn,  the  corporation's  prices  were 
contrcdled  by  competition*  To  the  conduct  of  the  corpora- 
tion in  fixing  and  maintaining  prices  by  methods  it  with 
others  employed,  the  charge  of  violati<m  of  the  statute  is 
most  pertinently  addressed. 

Distinguishing  the  power  of  the  corporation  from  its  con- 
duct subsequent  to  its  organization,  I  am  of  opinion,  for  the 
reasons  here  given,  that  in  its  inherent  nature  the  Steel  Cor- 
poration is  not  a  monopoly,  and  that  the  direct  and  necessary 
effect  of  the  organization  of  the  corporation  was  not  unduly 
to  restrain  trade. 

[9]  Second.  Was  an  intent  to  monopolize  or  to  unduly  re- 
straiii  trade  dK>wn  by  the  circumstance  which  led  up  to  and 
surrounded  the  organization  of  the  corporation? 

For  several  years  preceding  the  organization  of  the  cor- 
poration in  1901,  the  steel  industry  was  undergoing  a  revolu- 
tion in  business  methods.  Combinations  of  manufacturers 
producing  the  same,  as  well  as  divecsified  products,  were 
formed  upon  tren^bendous  scales,  embracing  in  many  instances 
a  majority,  and  in  sqh^  instances  nearly  all,  the  producers 
of  a  particular  product  This  industrial  revolution  and  the 
combinations  which  grew  out  of  it  have  been  explained  upon 
two  theories. 

The  first  the<Mry  is  based,  as  it  is  contended,  upon  the 
discovery  made  at  or  about  that  time  that  the  economic 
manu&etoiie  of  a  finished  steel  product  required  the  owner- 
ship of  the  raw  material  and  the  manufacture  of  the  imfin- 
ished  product  by  the  same  corpomtion,  and  the  manufacture 
of  the  unfinished  product  required  f acUities  for  finishing 
the  same  in  ordes  to  secure  a  ^regular  and  certain  output   In 
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other  words,  a  necessity  for  integratMm  (teveloped,  that  is, 
the  manuf  actBiB  of  steel  products  on  a  faurge  scale,  begimuBg 
with  the  ore  ainl  amolodiitg  wkh  tibe  finish^  product,  to 
acoompliidi  whioh  aggregations  of  nulls  th«t  produced  dif- 
ferent commodities  were  essential.  That  tiik  was  in  the 
minds  of  the  steel  masters  of  tiiat  day  is  without  question, 
and  it  is  now  contended  by  the  defenibtnts  that  to  attain 
this  was  the  object  of  the  formation  of  the  Steel  Corporation. 

The  other  tlMory  advanced  in  explanation  of  tibe  tre- 
mendous  and  rapid  combination  of  steel^prodiwdng  plants 
at  that  period,  in  which  leas  regard  was  paid  to  combining 
plants  producing  diversified  products  thaa  to  comhining 
plants  producing  the  same  produets,  is  tiiat  by  siioh  c<mibi- 
nations,  competition  in  trade  could  be  suppressed  to  an  ex- 
tent ccMnmensurate  with  tiie  amount  of  trade  combined,  and 
that  by  the  resultant  contrcd,  priees  could  be  raised  and  main- 
tained that  would  yidid  great  profits; 

Much  testimony  has  been  ppodftced  in  this  <ase  by  the 
opposing  parties  in  support  of  and  in  opposition  to  these 
opposing  theories,  a  review  of  which  within  the  limits  of 
an  opimon  is'  (fmte  mipossible  to  be  made.  EvidcBoe  of  the 
acts  and  things  done  at  the  time  they  were  done,  Ae  characr 
ter  of  the  combinations  made,  and  tiie  results  then  and  sub- 
sequently attained,  as  disclosed  by  testiuKmy  which  corre- 
sponds in  point  of  time  with  the  doing  of  the  things,  carry 
to  my  1167]  mind  a  greater  probative  foroe  in  determining 
the  reasons  for  the  combinations  and  the  purpose  of  the 
organization  of  the  Steel  Corporatism  tbui  explanations 
thereof  made  at  after  x>eriods.  There  is  mudi' testimony 
given  by  witnesses,  looking  back  over  the  history  ol  the 
corporation  and  its  constituent  combinations,  to  the  efleet 
that  the  purpose  of  the  organization  of  the  constituent  Com- 
binations and  then  of  tiie  larger  combination,  the  SteelCbr- 
poration,  was  to  Assemble  huge  propertiei^  so  as  to  procure 
perfect  integration.  Yet  the  testimony  which  impresses  me 
most  is  that  which  relates  to  andcdftcerns  ih^  things  said  and 
done  preliminary  to  and  connected  with  the  oi*gaiitx»tion  of 
these  various  comtiinifftions  at  the  time,  of  their  ereirtion. 
These  ciileumstances  indicate  that  the  various  combmjitions 
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were  msde  ^pon  a  scale  that  was  hu0B  and  in  a  maimer  that 
mraawiliL  Properties  were  eaiembled  aikd  eoaibiaed  with  lees 
regard  to  their  imp^Hrtanee  as  integral  paxts  of  an  integrated 
wliole  tiian  to  the  advantects  expected  from  the  elimination 
of  the  oompetitkMi  whidi  theretofore  existed  between  them. 
Without  referring  to  the  great  mess  of  figures  which  bears 
upon  this  aspect  of  the  case,  it  is  clear  to  me  that  eombina- 
tions  were  created  by  aecjpiiriag  competing  producing  coa- 
oems  at  figures  not  based  upon  their  phjsieal  or  their 
biisineas  values,  as  independent  and  sepsirate  producers,  but 
upon  their  values  in  oombination;  that  is,  upon  their  values 
as  maaafaoturing  plants  and  business  ecmcems  with  com- 
petition eliminated.  In  many  instanoes,  capital  stock  was 
issued  for  amounts  vastly  in  exoess  of  the  values  of  the  pr<^ 
erties  purchased,  thereby  capitaHsing  the  anticipated  fruits 
of  combination.  The  contrd  acquired  over  the  l»ranohes  of 
the  industry  to  which  the  oombinations  particularly  related 
measured  by  the  amount  of  production,  extended  in  some 
instancpff  from  80  per  cent  to  96  per  cent  of  the  entire  out- 
put of  the  comitry,  resultiBg  in  the  immediate  increase  of 
prices,  in  some  cases  double  and  in  others  treble  what  thegr 
were  before,  yielding  large  dividends  upon  greatly  inflated 
cai^taL* 

■  I  I  ■■ I - *i II  I  II  I        ■  ■     I   I 

*The  organization  of  the  constituent  combinations,  their  overcapi- 
talization, and  the  increase  in  the  prices  of  their  products  are  mat- 
ters so  complex  in  their  recital,  and  embrace  such  a  considerable 
portion  of  a  record  altogether  unprecedented  in  size,  that  nothing 
more  than  a  single  instance  can  be  briefly  stated  in  a  footnote. 

The  National  Tube  Ck>mpaJDy  was  incorporated  in  February,  1899. 
It  was  a  combination  of  manufacturers  representing  from  80  to  90 
per  cent  of  the  production  of  iron  and  steel  wrought  tubes  in  the 
United  States.  (V,  1801, 1913;  O.B^  V,pt  11,1785, 179i.)  An  expert 
valnatiaa  of  the  properties  acquired,  exdnsiFe  of  the  Western  Tube 
Gompaiiy,  was  the  sum  of  $22,303,50a  (V  187-72.)  For  the  proper- 
ties and  ptents,  so  valued  at  $22,803,500,  personal  assets  estimated  at 
$10,000^000^  and  $2,500,000  cash  furnished  by  the  promotors,  making  a 
total  of  $84,808^500,  plus  the  Talue  of  a  part  interest  in  the  Western 
Tube  Company,  the  National  Tube  Onapany  iBsued  to  the  consolida- 
tion pwdiasov  oyer  $79,000,000  in  stock.  (G.  B.,  No.  2,  881-^384,  392- 
894.)  Of  the  approximate  amount  <tf  $40,000,000  of  preferred  and 
#40,000,000  of  eiHnmon  issued  to  the  consolidation  purchasers  for  the 
properties  acquired  by  it  (Q.  E.  II,  872-894) ,  it  appears  that  the  common 
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[168]  The  immediate  as  well  as  the  normal  effect  of  sach 
combinations,  was  in  all  instances  a  C(miplete  elimination  of 
ccHnpetition  betwe^i  the  concerns  absorbed  and  a  corre- 
sponding restraint  of  trade.  Thnt  for  a  time  during  that 
period  monopoly  was  created  and  trade  unduly  restrained  in 
certain  steel  products  by  the  combinations  which  almost  ex- 
clusively produced  them  is  seriously  charged  and  not  satis- 
factorily denied.  Such  was  the  ccHnmon  knowledge  of  those 
conversant  with  the  steel  industry ;  and,  as  many  of  the  men 
who  participated  in  the  organization  of  such  combinations 
participated  actively  in  the  organization  of  the  Steel  Corpo- 
ration, it  is  difficult  to  believe  that  they  did  not  know  that 
to  some  extent,  and  probably  to  what  extent,  such  combina- 
tions restricted  and  suppressed  competition,  and  that  they 
did  not  expect,  by  force  of  the  multiplied  absorption  of  trade 
and  by  the  power  resulting  from  the  increased  elimination 
of  competition,  the  Steel  Corporation  would  b^  enabled  to 
fix  and  regulate  the  production  and  prices  of  all  commodities 
in  the  industry.  Such  would  seem  to  be  a  natural  thing  to 
expect  of  a  combination  of  competing  corporations  which  in 
themselves  were  combinations  of  competing  corporations, 
and  it  is  but  fair  to  charge  that  those  who  created  such  a 
combination  of  combinations  intended  what  in  the  nature  of 
the  situation  would  be  thought  to  be  its  natural  and  probable 
consequence. 

stock  received  by  the  consolidation  purchasers  to  the  emonnt  of  about 
$40,000,000  was  to  be  distributed  approximately  as  follows:  To  the 
vendors  of  the  properties  acquired,  between  $3,000,000  and  $11,000,000 
in  excess  of  the  cash  valuations  of  their  properties ;  to  the  syndicate 
in  excess  of  the  amount  of  cash  furnished  by  it  $5,000,000;  to  Morgan 
&  CJo.,  $3,500,000 ;  and  to  the  consolidation  purchasers  and  Morgan  & 
Co,  for  promotion  between  $20,000,000  and  $28,00,000.  The  net  earn- 
ings of  the  National  Tnbe  Company  for  the  first  six  months  were 
$7,909,060,  a  rate  of  19  per  cent  per  annum  on  the  capltaltation  of 
$80,000,000 ;  and  the  net  earnings  for  the  first  fiscal  year,  after  de- 
ducting expenses,  depreciation,  and  reserve  were  $18378,864.00,  which 
Is  something  over  17  per  cent  on  its  total  capitalization.  Before  the 
formation  of  the  National  Tube  Company  the  price  of  tubes  was 
$80  a  ton.  During  1899,  the  year  of  its  formation,  the  prices  of 
tubes  rose  to  $67  a  ton,  and  fn  the  early  part  of  1900,  readied  their 
maximum  of  89  a  ton  (XXYII,  11890,  11891,  11428,  11427,  11488). 
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It  was  insistently  urged  by  the  corporation,  both  in  the 
hrie&  and  at  the  arguments  of  this  case,  that  in  the  conrer- 
sations  between  Mr.  Schwab  and  Mr.  Morgan  preliminary  to 
and  daring  the  negotiations  for  the  oombinations  which  were 
afterwards  acquired  by  the  Steel  Corporation^  no  word 
passed  between  th^n  concerning  increase^  profits  hoped  for 
or  expected  to  be  derived  from  the  elimination  of  competi- 
tion, and  that  their  discussions  were  addressed  and  limited 
to  eccmomies  of  manufacture  and  business.  It  is  worthy  of 
conmient  in  this  connection  that,  in  so  far  as  those  conversa- 
tions are  repeated  in  the  testimony,  the  word  ^^  integration  " 
was  not  mentioned,  and,  ezo^>ting  by  inference,  the  idea  of 
integration  was  not  suggested  by  the  one  who  gave,  or  by 
the  one  who  responded  to,  the  inspiration  to  create  such  a 
combination  as  the  Steel  Corporation.  The  purpose  of  its 
organization,  in  so  far  as  it  was  expressed  by  either  of  those 
gentlemen,  as  disclosed  by  the  testimony,  was  to  acquire  a 
number  of  mills  in  each  of  which  to  manufacture  but  one 
thing  instead  of  many  things,  and  to  procure  enough  mills 
to  make  and  manufacture  every  product  in  the  steel  industry, 
with  the  hope  of  acquiring  the  foreign  trade.  The  precise 
reasons  for  the  formation  of  such  a  combination,  and  the 
particular  advantages  to  be  expected  therefrom,  as 
[169]  stated  by  Mr.  Schwab  to  Mr.  Morgan,  in  the  con- 
versations which  are  represented  to  contain  the  ideas  which 
suggested  and  which  justified  the  formation  of  the  Steel 
Corporation,  are: 

**  That  Instead,  as  was  then  the  practice,  of  having  one  miU  to  make 
10  or  20  or  50  products,  the  greatest  economy  would  result  from  hav- 
ing one  miU  make  one  product  and  make  that  product  continaonaly ; 
•  •  *  that  various  lines  of  steel  slionld  be  so  Q>ecialised ;  *  *  * 
that  great  economies  would  result  from  locating  mills  at  the  point 
of  consumption  by  which  the  cost  of  transportation  *  ,  *  *  would 
be  reduced  or  saved;  •  •  •  that  great  economic  results  would 
follow  ttam  being  able  to  manage  these  concmis  in  a  manner  that 
would  stimulate  the  most  effective  effort  in  the  mnnagement  of  Oie 
different  concerns;  •  *  *  that  the  great  export  busiaetaof  this 
country  in  iron  and  steel  could  only  be  done  in  that  waar;  •  *  *  '^ 
the  companies  to  be  acquired  were  "  such  as  to  cover  all  the  bn^ncbes 
of  the  industry,  *  •  •*'  and  that  "successful  manufacture  was 
only  possible  where  «vtty  sln^  sCqi^  fit  the  line  of  manttfacture  was 
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carried  cmt  by  some  one  concern;  and  that  for  the  greatest  economy, 
for  the  greatest  development  of  the  husiness,  it  was  an  ahMlnte 
necessity.*' 

Continuing,  Mr.  Schwab  said: 

'^  I  felt,  furthermore,  that  great  economies  would  result  in  all  these 
general  Items  of  expense  which  are  met  in  the  manufacture  of  iron 
And  steel  on  account  of  selling,  traveling,  office  expenses,  and  aU  the 
general  items  of  each  individual  concern  which  an  individual  line 
had  to  cover  with  a  full  organization.  That  could  be  covered  by  one 
such  organization,  and  I  felt  that  auch  economy  would  result  in  that 
direction,  and  Indeed  the  whole  line  of  my  talk  that  evening  was  in- 
tended to  show  that  the  next  great  economic  step  to  be  made  in  the 
manufacture  of  steel — or  indeed  any  business  in  general;  I  did  not 
confine  myself  entir^  to  the  steel  business,  directly  to  the  steel  busi- 
ness—but in  general  that  the  great  economic  result  to  be  next 
obtained  in  manufacture  was  in  the  direction  of  these  methods,  and 
then  I  made  that  application  generally  to  the  steel  industry." 

Mr.  Schwab  then  pointed  out  to  Mr.  Morgan  the  plants, 
which  if  acquired,  "  could  be  made  ultimately  to  conform 
to  this  theory."  It  does  not  appear  in  the  testimony  just 
what  plants  Mr.  Schwab  suggested  should  be  acquired,  nor 
does  it  appear  that  Mr.  Morgan  acquired,  or  attempted  to 
acquire,  any  plants  of  any  independent  producers  of  that 
day.  It  does  appear,  however,  that  Mr.  Morgan  proceeded 
immediately  to  acquire,  not  plants,  but  the  huge  combdiia- 
tions  themselves  which  had  but  recently  been  fonned,  and 
which  had  but  recently  demonstrated  tiieir  ability  to  sup* 
press  competition. 

The  objects  of  the  formation  of  the  corporation,  as  stated 
by  Mr.  Schwab,  were  those  avowed  at  the  time  of  its  organi- 
zation, and  the  things  done  to  accomplish  those  objects  most 
be  accepted  to  have  been  done  in  the  light  of  the  situation 
as  it  then  existed. 

.  The  declarations  of  Mr.  Schwab  with  respect  to  the  objects 
of  the  organization,  and  the  conduct  of  Mr*  Morgan  and  his 
associates  in  creating  the  corporation  by  combining  the  most 
powerful  oonJ^inations  which  then  existed,  the  conspicuoiis 
features  of  which  were  over-capitalization,  and  the  dimina- 
tion  of  competition,  constitute  evidence  which  must  be  con- 
sidered in  seeloAg  the  purposes  for  which  the  corporation 
was  organized.    That  evidence,  as  against  the  testimony  to 
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the  contrary,  impels  me  to  the  opinion  that  the  primary  pur- 
po0e  of  the  organization  of  the  Sted  Corporation  was  not 
integration.  Integration  was  a  result  of  the  organization, 
and  afterward  became  a  neces[170]sity.  When  integration 
was  undertaken  it  was  but  imperfectly  accomplished  by  em- 
ploying  the  units  acquired.  It  was  only  perfected  by  build- 
ing new  mills  at  a  cost  of  over  $400,000,000.  After  a  consid- 
eration of  the  character  and  conduct  of  the  combinaticms  ab- 
sorbed by  the  corporation,  and  of  the  complete  knowledge  of 
the  industries  possessed  by  those  who  brougijt  the  corporation 
into  existence,  I  am  irresistibly  drawn  to  the  conclusion  that 
the  object  of  the  formation  of  a  corporation  which  em- 
braced sudi  combinati<ms,  and  the  intent  of  those  who  under- 
took its  accomplishment,  were  to  secure  great  prints  by 
restraining  trade  in  the  manner  and  upon  the  scale  thought 
possible  in  the  light  of  the  history  of  the  constituent  com- 
binations. 

The  constituent  combinations  absorbed  by  t^  corporation 
were  strongest  at  their  birth.  Their  perosntage  of  output 
and  ilieir  correqKmding  control  over  tiieir  particular 
branches  of  the  industry  were  greatest  when  <»rganized,  bat 
diminifthed  year  by  year  in  combat  with  oompetitors  who 
entered  the  field  against  them,  supplied  witibi  ample  resources, 
equipped  with  modem  plants,  and  uftincumbeted  with  obso- 
k^  or  dismantled  properties.  As  an  illustration,  the  Ameri- 
can Tin  Plate  Company,  incorporated  in  December,  1898, 
was  a  consc^idation  of  S9  plants  with  279  milk  engaged  in 
the  manufacture  of  tin  plate.  It  is  charged  and  not  denied 
that  at  tiie  time  of  its  formation  this  combination  oomprwsd 
00  per  cent  of  the  tin  plate  manufacturers  of  tlite  country, 
-whidi  controlled  96  per  cent  of  the  total  output  of  tin  plate 
in  the  United  States.  The  result  was  an  immediate  rise  in 
the  price  of  its  product  and  a  decrease  in  the  number  of  its 
produeing  xetuts.  As  a  ccmsequenoe  of  its  policy,  86  mills  of 
19  plants,  about  one^tliird  of  the  mills  acquired,  wi^e 
p^^cmipt^  dismantled.  Notwithstanding  this  initial  and  po- 
tential ci^trol  over  tiie  product  and  prices  of  the  tin^laie 
indiriB^^  it  nev^hdess  happened  that  while  in  1899  the 
A]ael4ete  Tin  Plate  Oehnpany  produced  96  per  oMtt  of  all 
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the  tin  plate  manufactured  in  the  United  States,  its  control 
from  that  year  gradually  decreased,  until  in  1912  its  propor- 
tion of  the  manufactured  output  was  but  53.7  per  cent. 
After  it  was  absorbed  by  the  corporation,  it  ceased  to  rely 
upon  its  own  power  to  fix  and  maintain  prices,  complete  as 
was  its  power  at  first,  and,  like  the  other  subsidiaries,  was 
forced  to  cooperate  with  its  competitors. 

The  experience  of  the  American  Tin  Plate  Company  is 
illustrative  of  the  history  of  various  combinations  absorbed 
by  the  Steel  Corporation.  It  is  likewise  the  explanation 
of  the  seeming  anomaly  that  the  corporation,  at  the  time  of 
its  organization,  in  and  of  itself,  possessed  less  power  as  a 
monopoly  than  certain  of  its  constituent  units  possessed 
at  the  dates  upon  which  they  were  respectively  created. 
The  absorption  by  the  Steel  Corporation  of  combinations 
which  in  themselves  possessed  monopolistic  powers,  poten- 
tial in  their  beginning,  though  waning  as  they  progressed, 
irresistibly  draws  me  to  the  conclusion  that  tibose  who  or- 
ganized the  Steel  Corporation  expected  to  accomplish  per- 
manently what  had  been  demonstrated  could  be  accomplished 
temporarily,  and  thereby  to  monopolize  and  unduly  restrain 
trade.  But  when  organized,  the  corporation  discovered  that 
it  was  confronted  by  forces  beyond  its  control,  that  it  was 
affected  by  [171]  trade  laws  and  conditions  whidi  in  its 
organization  were  either  forgotten  or  ignored,  and  that 
therefore  it  was  without  the  power  alone  to  do  what  its 
organizers  expected  of  it,  and  was  immediately  forced  to 
resort  to  the  old  device  of  pools  in  order  to  control  and 
maintain  the  prices  of  its  products.  I  am  of  the  opinion 
that  the  circumstances  which  led  up  to  and  surrounded  the 
organization  of  the  Steel  Corporation  show  that  those  who 
organized  the  Steel  Corporation  intended  it  to  monopolise 
and  unduly  restrain  trade. 

Third.  Was  intent  to  monopolize  or  to  restrain  trade 
shown  by  the  after  conduct  of  the  corporation} 

There  are  a  number  of  customary  tests  by  which  the  ex- 
istence of  trade  restraint  may  be  ascertained  and  the  ex- 
tent thereof  miiy  be  gauged.  In  applyhig  these  te^ta  to  tl^e 
after  conduct  of  the  corporatism,  the.te9tiiilony  raspondsi  in 
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my  opmion,  by  disdoeiiig  but  one  line  of  the  corporation's 
conduct  violative  of  the  statute. 

There  is  nothing  in  the  evidence  that  suggests  that  the  cor- 
poration used  its  power  to  gain  advantage  over  its  competi- 
tors fay  securing  freight  rebates.  On  the  contrary,  it  ap- 
pears that  early  in  its  history  the  corporation  annoimced 
a  policy  and  promulgated  a  rule  against  soliciting  and  ac- 
cepting rebates. 

There  is  nothing  to  show  that  the  corporation  increased  its 
profits  by  reducing  the  wages  of  its  employ^.  The  in- 
creased volume  and  reward,  as  well  as  the  improved  con- 
ditions of  labor,  for  which  the  corporation,  at  considerable 
length,  takes  credit  to  itself,  have  no  bearing  upon  the  issue 
of  monopoly,  except  as  they  tend  to  prove  that  monopoly 
was  neither  attempted  nor  acquired  at  the  expense  of  labor. 

There  is  nothing  in  the  evidence  that  suggests  the  corpora- 
tion increased  its  profits  by  lowering  the  quality  of  its 
products.  The  testimony  that  the  quality  of  the  corpora- 
tion's products  has  not  deteriorated,  but  has  improved,  is 
pertinent  to  the  inquiry  whether  monopoly  was  attempted 
or  accomplished  at  the  expense  of  the  quality  of  its  products, 
but  the  considerable  volume  of  testimony  as  to  the  high 
quality  of  its  products  and  the  excellence  of  its  service  has  no 
probative  bearing  upon  the  issue  of  monopoly.  The  question 
is  not  whether  ihe  corporation  is  a  serviceable  monopoly. 
The  question  is  whether  the  corporation  is  a  monopoly. 

There  is  nothing  which  discloses  that  the  corporation' 
either  increased  its  power  or  augmented  its  profit  by  creating 
an  artificial  scarcity  of  its  products. 

The  testimony  does  not  ^ow  that  the  corporation 
oppressed  or  coerced  its  competitors.  In  fact,  there  is  an 
abundance  of  testimony  contributed  by  the  competitors  of 
ike  corporatian  to  the  effect  that  its  competition,  though 
vigorous,  was  fair. 

The  corporation  did  not  undersell  its  competitors  in  par- 
ticular localities,  by  reducing  prices  below  the  priced  at  which 
it  sold  in  other  localities,  nor  did  it  require  its  customers  to 
enter  into  contracts  either  limiting  their  purchases  to  the 
oorporation  or  restrioting  them .  in  resale  pnces.   While  pur- 


Digitized  by  VjOOQIC 


172  22a  FB!DBB1L  mSBOBTBBj  112. 

WooHey,  C.  J.,  ConcorriKig. 

chaeing  pig  iron  at  prices  higher  than  tiie  market,  in  ovder 
by  reflection  to  maintain  or  increase  the  price  of  steel,  par- 
efaases  were  not  made  by  the  corporation  bey<Ad  its  needs, 
nor  with  the  intent  or  re  [17S]  suit  of  cornering  tiie  market. 
It  did  not  obtain  customers  of  competitors  by  secret  rebates, 
or  departures  from  its  published  prices,  so  long  as  the  prices 
agreed  to  were  adhered  to  by  others  pursuant  to  methods 
presently  to  be  considered.    There  is  no  evidence  that  it  at- 
tempted to  crush  its  competitors  or  drive  them  out  of  the 
market,  and  in  its  competition  it  seemed  to  make  no  distinc- 
tion between  large  and  small  comp^itors.    In  fact,  its  ccm- 
duct  toward  its  competitors,  as  shown  by  tiie  testimony,  has 
been  conspicuously  free  from  that  business  brutality,  mean- 
ness, and  unfairness  which  characterized  the  conduct  of  cer- 
tain large  corporations  found  guilty  of  violating  the  Anti- 
Trust  Law. 

The  charge  that  the  corporation  offered  lower  prices  in  re- 
turn for  large  purchases  running  over  long  periods,  if  true, 
does  not  constitute  unfair  trading.  In  those  instances,  the 
corporation  endeavored  and  succeeded  in  obtaining  contracts 
for  large  purchases  of  unflnidied,  or  semi^finished  materials, 
so  as  to  secure  a  steady  trade  for  a  long  period,  and  theieby 
secure  steady  and  certain  employment  for  its  miBs. 

The  corporation's  reply  to  the  chai^  of  undue  restraint  of 
trade,  by  combining  with  others  to  fix  and  maintain  prices, 
and  the  assumption  to  itself  of  credit  for  the  benefits  arising 
from  its  conduct^ in  steadying  the  maricet  and  preventing 
rapid  and  extreme  fluctuations,''  is  somewhat  of  an  admis- 
sion that  it  (with  others)  controlled  prices  by  artificial 
means.  I  know  of  no  law  which  makes  the  steadying  of  the 
market  a  justification  for  fixing  and  maintaining  prices  by 
the  concerted  action  of  otherwise  competing  companies, 
when  the  effect  of  steadjring  the  market  is  to  dominate  the 
industry  by  establishing  prices  for  its  products.  The  per- 
fection of  stabilizing  prices  can  be  reached  only  when  mo- 
nopoly is  perfect,  and  as  nothing  justifies  monopoly,  I  am  of 
the  opinion  that  the  stabilizing  benefits  claimed  by  ih^  de- 
fendants in  fixing  and  maintaining  prices  are  no  justification 
0r  exeuse  for  what  they  did.   Frioes  an  perfecdy  stahiK— d 
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by  pools,  irhen  altered  into  and  lived  up  to,  yet  no  one  would 
cantend  that  a  pool,  however  beneficent  its  results,  is  either 
justifiable  or  1^^  If  the  establidunent  of  uniform  prices 
for  the  products  of  an  industry  should  ever  be  found  ad- 
vantegeotts  or  neoessary,  such  an  economic  policy  should  be 
inaugurated  and  pursued  under  authority  of  law,  and  not 
by  the  will  of  the  industry  itself. 

Ciompetition  with  the  corporation  in  all  of  its  products 
has  been  real  and  keen  from  the  date  of  its  organization  to 
the  date  of  the  filing  of  the  bill  in  this  suit.  About  this  there 
is  no  questicA,  with  the  possible  exception  of  seamless  tubes, 
which  are  made  under  important  patents  acquired  or  con- 
trolled by  the  corporation.  Every  commodity  whidi  it  made 
was  sold  in  substantial  competition.  This  is  conclusively 
proved.  It  is  not  proved,  however,  that  the  competition 
whidi  existed  between  the  corporation  and  its  competitors 
extended  to  prices.  While  during  that  period  competition 
was  real,  it  was  pursued  along  levels  and  at  figures  agreed 
upon  expressly  or  tacitly  by  pools,  or  at  meetings  and  din- 
ners. At  different  times  when  price  undertakings  and  un- 
derstandings between  the  corporation  and  its  competitors 
were  broken,  notably  in  1909,  the  feature  of  prices  entered 
into  competition,  and  then  competition  was  complete  and 
without  restraint.  Otherwise,  and  at  other  times,  competi- 
tion was  real,  but  it  was  restarained  as  [178J  to  prices. 
Therefore,  in  searching  the  after-conduct  of  the  corporation 
for  evidence  of  an  intent  on  its  part  to  monopolize  and 
restrain  trade,  tiie  participation  of  the  corporation  in  the 
old  and  the  new  means  pursued  and  devised,  by  which  prices 
were  raised  and  maintained,  demands  serious  consideration. 

Before  and  at  the  time  of  the  organization  of  the  corpora- 
tion, and  for  several  years  thereafter,  a  great  many  of  the 
companies  that  became  its  constituents  and  subsidiaries  were 
alloting  trade  and  fixing  prices  for  different  iron  and  steel 
products  by  pool  agreements.  It  is  quite  unnecessary  in  this 
opinion  to  discuss  the  legality  of  such  agreements.  It  is  suf- 
ficient to  state  that  it  was  known  by  all  that  they  were  de- 
nounced by  the  law.  With  this  knowledge,  ihe  corporation, 
thiou^  its  preaclenty  in  1904,  commanded  its  subsidiaries  to 
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withdraw  from  pools,  yet  notwithstanding  the  policy  then 
announced,  certain  of  its  subsidiaries,  notably  the  American 
Steel  &  Wire  Company,  continued  in  pools  formed  as  late  as 
1908.  It  is  defended,  however,  that  the  participation  of  the 
American  Steel  &  Wire  Company  in  the  pool  last  mentioned 
was  without  the  sanction  of  the  corporation  and  without  the 
knowledge  of  its  president.  It  is  really  unimportant  to  give 
consideration  to  the  corporation's  claim  of  exoneration  upon 
this  ground,  in  view  of  the  fact  that  the  corporation  itself, 
with  the  concurrence  of  its  president  at  the  very  same  time, 
at  periodical  meetings  with  its  competitors,  was  fixing  prices 
covering  a  wide  range  of  commodities,  not  by  agreements, 
but  by  understandings  by  which  all  were  morally  bound  and 
from  which  no  one  deviated  without  notice  to  the  others.  By 
these  methods  the  corporation  and  its  subsidiary,  the  Ameri- 
can Steel  &  Wire  Company,  were  contemporaneously  and 
quite  as  effectually  naming  and  maintaining  prices  in  differ- 
ent products.  Measured  by  the  successful  results  of  eadi, 
there  can  be  little  difference  between  the  methods  employed. 

When  pools  and  associations  were  very  generally  aban- 
doned in  1904,  they  were  succeeded  by  trade  meetings  at- 
tended by  representatives  of  the  same  concerns  which  there- 
tofore had  been  parties  to  the  pools.  At  these  meetings 
agreements  respecting  prices  were  not  made,  but  understand- 
ings were  reached  with  respect  to  prices  which  quite  as  effec- 
tually resulted  in  their  maintenance.  The  legality  of  these 
meetings  was  questioned,  and  about  the  year  1907  they  were 
abandoned,  and  in  the  same  year  the  Gary  dinners  were 
inaugurated. 

The  Gary  dinners  were  dinners  given  by  E.  H.  Gary,  the 
president  of  the  corporation,  to  which  were  invited  represen- 
tatives of  steel-manufacturing  concerns  which  theretofore  had 
participated  in  the  trade  meetings,  associations,  and  pools, 
and  which  produced  "  90  per  cent  c^  more  "  of  the  total  out- 
put of  the  diversified  products  of  the  steel  industry  of  the 
country. 

The  first  Gary  dinner  was  given  on  November  20,  1907, 
to  meet  an  unquestioned  exigency  arising  out  of  the  panic 
then  existing.    The  steel  industry,  like  many  industries^  was 
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demoralized  and  threatened  with  disaster  by  the  panic  which 
began  in  the  month  preceding.  The  dinner  was  given  in 
order  to  dense  ways  and  means  to  prevent  calamity  to  the 
industry.  Ways  imd  means  were  found  which  no  doubt  con- 
[174]  tributed  greatly  in  preventing  disaster,  not  alone  to 
the  producers  of  steel,  but  also  to  those  intermediate  con- 
sumers who  were  carrying  large  and  costly  suppliea  The 
ways  and  means  consisted  then  of  nothing  more  than  the 
urgent  request  of  a  strong  man  that  in  the  stress  of  panic 
all  should  keep  their  heads  and  avoid  the  consequences  of 
recUesB  cutting  of  prices.  In  this  the  others  acquiesced,  and 
in  the  light  of  the  emergency  then  existing,  and  the  disaster 
averted,  I  am  of  opinion  that  the  purpose  and  the  conduct 
of  those  who  participated  in  the  first  Oary  dinner  were  not 
unlawful,  improper,  or  questionable.  But  after  the  exigency 
had  passed,  and  the  means  to  meet  it  had  been  exerted,  Gary 
dinners  were  found  to  be  potential  things,  and  they  were 
afterwards  called  and  employed  to  exert  their  potentiality, 
not  in  averting  disaster,  but  in  creating  greater  profits  by 
raising  and  maintaining  prices  in  periods  of  industrial  calm. 
Gary  dinners,  while  not  regularly  held,  never  adjourned. 
They  were  made  continuous  by  the  peculiar  diaracter  of 
their  organization.  Being  nothing  more  than  business  meet- 
ings, they  were  conducted  in  a  business  fashion.  A  gen«*al 
supervisory  committee  was  appointed,  and  sub-committees 
were  appointed  to  deal  with  the  different  products  of  the 
steel  industry.  These  latter  committees  were  known  as  the 
Steel  Bar  Ccnnmittee,  Ore  and  Pig  Iron  Committee,  Rails 
and  Billets  Committee,  etc.  The  membership  of  each  com- 
mittee was  composed  of  representatives  of  ^e  leading  con- 
cerns which  manufactured  the  particular  product  with  whidi 
the  committee  had  to  do.  These  committees  met  between 
dinners  and  were  accessible,  through  their  chairmen,  at  all 
times  between  meetings.  The  only  difference  between  the 
(}aiy  dinners  and  the  meetings  of  the  committees  was  that 
at  the  dinners  the  general  business  of  the  industry  was  dis^  ' 
cussed,  while  at  committee  meetings  the  business  of  a  par- 
ticular brandi  of  the  trade  was  discussed.  At  neither  were 
agreesMnts  made  oonceming  prices  at  which  the  partid- 


Digitized  by  VjOOQIC 


176'  28a  FEDBBAL  B8P0BTBB,  VUL 

Weoll^,  O.  J„  Ckmcurrlnc. 

pants  would  seU  their  products.  In  fact,  it  was  asserted 
and  reasserted  that  siieh  agreements  were  impossible,  be- 
cause illegal;  but  in  lieu  of  agreements,  the  parties,  hoth  at 
the  dinners  and  at  the  oommittee  meetings,  severally  made 
what  ihey  chose  to  call  ^'  dedarations  oi  purpofiid  "^-thltt 
is,  declarations  of  the  prices  at  whidk  tbey  respec^vely  pro- 
posed to  sell  their  products,  to  which  prices  it  is  testified 
all  adhered  until  some  one  chose  to  deviate  therefrom^  in 
which  event  he  was  ^'  in  decency  "  bound  to  notify  his  din- 
ner associates  or  the  members  of  his  committee^ 

Excepting  the  feature  of  trade  allotments  and  money  pen* 
alties,  Gary  dinners  were  in  effect  pools,  with  the  right 
reserved  to  each  participant  to  withdraw  upon  notice  to  the 
others.  They  differed  from  pools  only  in  the  differ^ce 
between  the  bindiog  force  of  a  moral  understanding  and  the 
legal  obligation  of  an  express  agreement.  They  were  pools 
witiiout  ptoalties.  They  constituted  a  scheme  which  did  not 
make  it  fatal  for  a  competitor  of  the  corporati<m  to  stay  out, 
but  made  it  attractive  for  him  to  stay  in,  the  res^t  of  which 
was  that  prices  were  maintained  with  greater  imiformity 
and  stability  than  when  the  same  participants  taigaged  in 
pool  agreements,  violations  of  which  carried  penalties. 

[176]  This  method  of  cooperative  price  regulation  was 
pursued  uninterruptedly  from  November,  1907,  to  Frf>niary, 
1909.  Throughout  this  time  prices  were  fixed  and  main.- 
tained  by  ^^understandings"  enforced  by  ^^ moral  obliga- 
tions." Through  the  period  of  depression  of  1908,  business 
so  decreased  in  volume  that  early  in  1909  ind^kendent  {mk>^ 
ducers  broke  their  ^'understandings"  with  the  corporation 
and  with  one  another,  and  sold  at  prices  which  each  fixed 
for  itself,  in  complete  disregard  of  previous  '^  uitdimtond- 
inga"  The  corporation  att^npted  to  maintam  for  its  prodr 
ucts  prices  at  the  figures  understood;  that  is,  to  maintain 
high  prices  in  a  period  of  business  depression,  and  ^^  to  f  onse 
the  issue  against  all  economic  conditions."  It  attempted 
this  alone,  and  in  its  attempt  it  failed.  Therefore,  in  that 
year,  the  corporation  was  forced  to  declare  for  an  ^open 
market";  that  is,  it  sold  at  prices  with  r^qpeet  to  which 
thei^  were  no  '^  understuidi^gS)"  and  peradtted  ^naturtl 
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laws^  to  take  their  course.    The  imBie^te  results  were 

lower  prices  and  a  largdy  increased  volwrne  of  trade.   If  the 

abandmunent  by  the  corporation  of  its  cooperatiye  policy  of 

fixing  and  maintaining  prices  ^  brought  out  a  large  volume 

of  business,^'  it  logically  follows  that  by  the  pursuit  of  that 

policy  "  a  large  volume  of  business ''  had  theretofore  been  held 

back — that  is,  restrained — and  therefore  that  the  policy  of 

cooperation  as  to  prices,  based  upon  mutual  understandings 

and  enforced  by  moral  obligations,  operated  effectually  and 

unduly  to  restrain  trade. 

That  the  corporation  did  not  dominate  the  industry  by 
compelling  the  trade  to  sell  at  prices  it  desired  is  shown  by 
the  break  of  1909w  When  the  ind^>endents  broke  away,  the 
corporation  had  to  break  away,  too.  When  the  independents 
lowered  prices,  the  corporation  had  to  lower  prices,  toa 
When  they  all  broke  away,  two  things  happened :  First,  com- 
petition in  prices;  second,  an  increased  volume  of  trade,  in- 
dicating theretofore  a  limitation  of  the  former  and  the  re^ 
sbiction  of  the  latter.  This  is  persuasive  evidence  that  the 
establishment  and  maintenance  of  prices  fi^m  1901  to  1900 
were  accomplished  by  the  corporation  and  its  competitors, 
by  keeping  agreements  made  by  pools  and  adhering  to  under- 
standings reached  at  meetings  and  dinners. 

Coincident  with  the  breaking  of  prices  by  the  breaking  of 
understandings  made  or  reached  at  Gary  dinners,  Qbxj 
dinners  were  temporarily  discontinued.  It  has  been  con- 
tended all  along  that  Gary  dinners  had  nothing  to  do  with 
the  fixation  and  maintenance  of  prices;  that  while  stabiliz- 
ing prices  resulted  from  such  dinners,  nevertheless  their 
primary  purposes  was  to  secure  the  establishment  and  main- 
tenance of  good  relations  between  competitors  and  to  afford 
opportunities  for  the  exchange  of  trade  information  and 
experience.  Is  it  not  strange  that  a  breach  of  an  under- 
standing as  to  the  one  matter  of  prices  should  have  caused 
a  discontinuance  of  the  dinners,  with  the  consequent  loss  of 
their  primary  benefits? 

Gary  dinners  were  resumed  in  October^  1909,  and  with 
their  resumption  higher  prices  were  resumed. 

By  the  proceedings  at  the  Gary  dinner^  and  at  the  meet- 
ings of  the  4inner  corajoiittee^^  the  fij^ing  and.  naintaiiMi^ 
•B826*— 1T-TOL6 U 
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of  prices  were  [176]  as  successfully  accomplished  as  by 
meetings  called  for  that  purpose  during  the  period  from 
1904  to  1907,  and  by  the  pools  created  for  that  purpose  from 
1901  to  1904.  It  therefore  appears  that  from  the  organiza- 
tion of  the  corporation  in  1901  until  the  (Jary  dinners  were 
discontinued  in  January,  1911,  the  corporation,  first  by  one 
method  and  then  by  a  second  method  and  then  by  a  third 
method,  employed  means  to  procure  the  establishment  and 
maintenance  of  uniform  prices  for  its  diversified  products, 
and  by  these  means  the  Steel  Corporation,  with  its  com- 
petitors, did  combine  and  control  prices,  and  in  controlling 
prices  restrained  trade.  If  by  the  three  methods  pursued,  in 
the  three  periods  named,  prices  were  not  artificially  and 
successfully  maintained,  as  shown  by  the  history  covering 
those  three  periods,  I  am  at  a  loss  to  know  by  what  means  it 
would  be  possible  to  fix  and  maintain  prices  that  would 
unduly  restrain  trade  in  the  sense  of  violating  the  Anti- 
Trust  Law. 

The  raising  and  maintaining  of  prices  of  steel  products 
from  1901  to  1911  can  not  be  attributed  to  the  dominancy 
by  the  corporation  over  the  industry,  because  of  its  size.  It 
was  due  to  cooperaj;ion  between  it  and  nearly  all  other  pro- 
ducers in  a  joint  effort  to  raise  and  maintain  prices,  in  which 
Uiey  persisted  and  succeeded.  Without  the  cooperation  of 
independent  producers,  prices  of  steel  products  could  not 
have  been  raised  and  maintained  by  the  corporation  alone. 
The  offense  of  the  corporation,  therefore,  was  not  its  domi- 
nancy over  the  trade,  but  was  an  offense  precisely  similar  to 
that  of  which  every  independent  and  cooperating  producer 
was  guilty,  and  consisted  in  the  act  of  combining  with  its 
competitors  to  produce  an  unlawful  result.  If  it  had  not 
combined  with  its  competitors,  or  if  they  had  not  combined 
with  it,  restraint  of  trade,  duertothe  fixation  of  prices,  would, 
in  my  opinion,  have  been  impossible.  Therefore  those  who 
participated  in  such  meetings,  with  the  intention  of  doing 
that  which  was  accomplished,  participated  in  unlawfully 
restraining  trade.  I  am  in  no  wise  convinced  that  those 
competing  corporations  which  associated  themselves  with 
ihe  Steel  Corporation  Were  forced,  either  by  the  conduot  or 
'  ihe*  power  of  the  corporation,  to  cooperate  with  it  in  fixing 
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prices.  The  oorp<Nration  produced  less  than  50  per  cent  of 
the  steel  products  of  the  country.  Those  of  its  competitors 
which  participated  with  it  in  the  fixation  of  prices  produced 
more  than  40  per  cent.  Those  which  comprised  the  40  per 
cent  could  have  taken  care  of  themselves,  and  could  have 
competed  with  the  corporation  in  prices  if  they  had  so  de- 
sired, and  tiieref  ore  those  which  comprised  the  40  per  cent 
and  whidi  cooperated  with  the  corporation  in  the  methods 
pursued  from  1901  to  1911  did  so  voluntarily  and  not  be- 
cause of  the  dominance  of  the  Steel  Corporation.  The  cor- 
poration dominated  only  in  the  sense  of  contributing  sub- 
stantially to  what  was  dcme  and  making  attractive  what  it 
desired  to  be  done,  and  the  others  yielded  cheerfully.  Their 
offense  was  no  different  from  that  of  the  corporation,  and 
the  offense  of  the  corporation  was  distinguished  from  theirs 
only  in  the  leadership  it  assumed  in  promulgating  and  per- 
fecting the  policy. 

The  record  does  not  disclose  the  names  of  all  the  iron  and 
steel  [177]  producing  concerns  which  were  represented  at 
the  Gary  dinners,  and  which  cooperated  in  the  price-fixing 
poliqr  tliere  inaugurated  and  pursued.  Those  corporations 
which,  were  of  sufficient  size  and  importance  to  secure  repre- 
sentation f  nmi  time  to  time  upon  the  principal  committee 
and  the  sub-committees  of  the  Gary  dinners,  including  the 
Steel  Corporation,  its  subsidiaries,  and  its  competitors,  ap- 
pear by  stipulation  (record,  volume  9,  pp.  3745-3750),  which 
is  excerpted  in  the  margin.* 

•General  Oosunittee.— United  States  Steel  Corporation.  Ck)mpeti- 
tors:  Cambria  Steel  Company,  Pennsylvania  Steel  Company,  Bethle- 
hon  Steel  Company,  Jones  &  Langhlin  Steel  Company,  Central  Iron  & 
Sted  Company. 

Ore  and  Pig  Iron  Committee.-*United  States  Steel  Corporation. 
Cooipetitors :  Shenango  Fnmaoe  Company,  Pickands,  Mather  &  Co., 
Bessemer  Pig  Iron  Association,  R^ublic  Iron  &  Steel  Company, 
Thomas  Iron  Comgaxxy,  Sloss-Sheflteld  Iron  &  Steel  Company,  Buffalo 
k  Snsanehanna  Iron  OHnpany,  Warwick  Iron  k  Steel  Company,  Alle- 
^leny  Ore  ft  Iron  Company. 

BaUfl  and  Billets.— Illinois  Steel  Company,  subsidiary.  Competi- 
tors: Pennoylvania  Steel  Company,  Lackawanna  Steel  Company,  Do- 
minion Iron  ft  Steel  Company,  Alan  Wood  Iron  ft  Steel  Company. 
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The  Anti-Trust  law  was  enacted  ^to  protect  trade  and 
commerce  against  unlawful  redtraints  and  monop^es.''   The 
word  ^ trade"  means  the  buying  as  well  as  the  selling  of 
property,  and  the  statute  extends  its  protection  to  those  who 
bu J  as  well  as  to  those  who  sell.    A  practice  that  is  helpful 
to  the  seller,  but  is  hvrtful  to  the  buyer,  is  as  fully  within  the 
inhibition  of  the  statirte  as  a  practice  pursued  by  one  seller 
which  unlawfully  restrains  the  trade  of  another  seller. 
Therefore  It  may  be  assumed  without  discussion,  that  the 
statute  intends  to  protect  the  purchasing  public  from  the  con- 
sequences of  OHnbina^ns,  which,  either  in  their  purpose  or 
effect,  so  raise  and  maintain  prices  that  trade,  in  the  sense  of 
buying,  can  not  eidsC  except  upon  terms  fixed  by  combina- 
tions of  s^ers. 

When  the  Steel  Corporation  and  its  competitors,  which 
together  produce  90  per  cent  of  the  iron  and  sted  output  of 
the  country,  com  [178]  bined,  and  first  by  one  method,  and 

then  by  another,  and  then  still  by  another,  deliberately  fixed 

■ •      ■  ■  .--■-.. 

BUlets  and  Sheet  Bars< — Oarnegie  Steel  Company,  subsidiary.  Com- 
petitors: Pennsylvania  Steel  Company,  Republic  Iron  &  Sted  Com- 
pany, Lackawanna  Steel  Company,  Jones  &  Laoghlin  Steel  Company, 
Youngstown  Sheet  &  Tube  Company,  Alan  Wood  Iron  &  Ste^l 
Company. 

Structural  MateriaL-^IlUiiois  Steel  Company,  subsidiary.  Competi- 
tors: Bethlehem  Steel  Company,  Cambria  Steel  Company,  Jones  & 
Laughlin  Steel  Company. 

Plates.— Carnegie  Steel  Company,  subsidiary.  Competitors:  Cam- 
bria Steel  Company,  Central  Iron  &  Steel  Company,  Lukens  Iron  & 
Steel  Company,  Worth  Bros.  Company. 

Steel  Bars.— Carnegie  Steel  Compatiy,  subsidiary.  Competitors: 
Jones  &  Laughlin  Steel  Company,  Republic  Iron  &  Steel  Company, 
Crucible  Steel  Company  of  America,  Cambria  Ste^l  Company. 

Pipes  and  Tubular  Goods. — ^National  Tube  Company,  subsidiary. 
Competitors :  Wheeling  Steel  9t  Iron  Company,  Youngstown  Sheet  & 
Tube  Company,  Reading  Iron  Company,  La  Belle  Iron  Works. 

Sheets  and  Tin  Plate.— American  Sheet  &  Tin  Plate  Company,  sub- 
sidiary. Competitors:  La  Belle  Iron  Works,  Inland  Ste^  Conqpany, 
National  Bnamellng  k  Stamping  Company,  Youngstown  Sheet  Sc  Tube 
Company. 

Wire  Products.— American  Ste^  ft  Wire  Company,  subsidiary. 
CompetltorB:  Pittsburgh  Steel  Company,  John  A.  RdebUng's  Sons  Coxn- 
pany.  Grand  Orossinf  ¥aek  Oompany. 
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and  successfully  maintained  almost  uninterruptedly  for  a 
period  of  10  years  the  prices  at  which  the  public  was  com- 
pelled to  purchase  their  products,  I  am  convinced  that  the 
corporation  and  every  producer  which  combined  vFith  it  and 
with  one  another  in  so  fixing  and  maintaining  prices  violated 
the  provision  of  the  statute  which  declares  illegal  "every 
*  *  *  oconbination  *  *  *  in  restraint  of  trade  or 
commerce  among  the  several  States.    *    *    '^" 

Fourth.  Was  the  corporation  engaged  in  restraining  or 
monopolizing  trade,  or  was  it  threatening  so  to  do,  at  the 
institution  of  this  suit? 

As  the  several  means  resorted  to  by  the  corporation,  with 
others,  for  raising  and  maintaining  prices  constitute,  in  my 
opinion,  the  only  conduct  of  the  corporation  violative  of  the 
statute,  the  first  part  of  the  question  just  propounded  may 
be  answered  by  ascertaining  when  that  ccmduct  ceased.  The 
Grary  dinnw  movement  ended  with  the  dinner  of  January 
11,  1911,  and  the  bill  in  this  suit  was  filed  on  October  26, 
1911.  The  testimony  does  not  shovr  that  since  the  date  of  the 
last  Grary  dinner  the  corporation,  either  alcme  or  in  codpera- 
tion  with  others,  has  fixed  or  maintained  prices  of  the  prod- 
ucts of  the  steel  industry,  or  attempted  so  to  do,  nor  does  the 
testimony  disclose  anyUiing  which  suggests  an  intention  on 
the  part  of  the  corporation  to  return  to  its  former  practices. 
That  it  may  do  so,  if  it  desires,  unless  prevented  by  the 
decree  of  this  court,  is,  of  counse,  obvioue. 

My  conclusions  of  fact  and  of  law  are  that  the  organizers 
of  the  corporation  (1)  intended  to  create  a  monopoly  and  to 
restrain  trade,  and  (2)  combined  with  others  and  attempted 
to  monopolize  trade,  within  the  meaning  of  the  act,  and  that 
the  corporation  (1)  neither  attempted  nor  possessed  the 
power  al(me  to  do  the  unlawful  things  intended  by  its  for- 
mation, but  (2)  that  it  unlawfully  combined  with  others  to 
restrain  trade  by  controlling  pricea 

[10]  Whatever  remedy  there  wj  be  against  the  organizers 
of  the  corporation  for  acts  vudatire  of  the  statute,  certainly 
in  this  proceeding  in  equity  a  decree  of  dissolution  cannot  be 
awarded  against  the  corporation  for  the  unlawful  intent  and 
the  unsuccessful  attempt  of  its  organizers  to  violate  the  law. 
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Upon  the  finding  that  the  corporation,  in  and  of  itself,  is  not 
now  and  has  never  been  a  monopoly  or  a  combination  in  re- 
straint of  trade,  a  decree  of  dissolution  should  not  be  entered 
against  it.  Having  found,  however,  that  the  corporation 
violated  one  of  the  provisions  of  the  statute  by  combining 
with  others  to  unduly  restrain  trade,  and  that  it  possesses 
the  power  to  again  unlawfully  combine  with  others  to  do  the 
same  unlawful  acts,  and  though  not  actively  threatening,  yet 
because  of  the  disposition  displayed  throughout  the  larger 
portion  of  its  history,  it  may  again  do  so,  I  am  of  opinion, 
that  the  corporation  should  be  prevented  doing  the  things 
and  repeating  the  practices  respecting  the  fixing  and  main- 
taining of  prices  herein  viewed  illegal.  The  ordinary  relief, 
obviously,  is  the  injunction  process  of  the  court,  which,  in 
an  ordinary  situation,  would  follow  such  a  finding  as  of 
course.  I  am  satisfied,  however,  that  the  same  end  will  be 
attained,  in  a  manner  consistent  with  recent  legislation,  by 
retaining  jurisdiction  of  the  bill,  if  desired  by  the  (Govern- 
ment, for  the  purpose  [179]  of  restraining  tiie  defendants 
against  engaging  in  the  price  fixing  practices  found  illegal. 
Having  stated  the  reasons  for  my  conclusions,  and  the 
matters  which  have  principally  controlled  my  judgment  in 
this  case,  I  join  in  the  decree  to  be  entered. 


FORD  MOTOR  CO.  v.  UNION  MOTOR  SALES 
CO.  ET  AL. 

(District  Court,  S.  D.  Ohio,  W.  D.    December  4,  1914.) 
[225  Fed.  Rep.,  878.] 

Patents  216 — ^Rights  of  Patenteb — Psick  Bbstrichon  on  Resaix  or 
Patented  Abticls. — ^Where  the  owner  of  a  patent  Bells  a  mfitf^Mna 
made  by  him  thereunder,  and  receives  therefor  the  full  price  asked, 
and  all  that  he  expects  to  receive,  he  has  fully  exercised  the  exclu- 
sive right  to  sell  given  him  by  the  patent  laws,  so  f^r  as  r^ates  to 
the  partictilar  machine  sold,  and  can  not  legally  fix  the  iMrlce  at 
which  it  may  be  resold  by  the  purchaser  • 

[Ed.  Note.— For  other  cases,  see  Patents,  Cent  Dig.  f  829;  Dec. 

Dig.  216.] 

■ '  ■    -  ■  ■  -  ■     -     —     ---■■-.. 

•  Syllabus  copyrighted,  1915,  by  West  Publishing  Company. 
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PAmiTS  216 — Bale  or  Patsnted  Abtiolb— Oortbaotb  BunmomiG 
Pbigb  on  Bbsalb— Vaiuxitt. — Complainant  manufactures  automo- 
bUea  undCT  its  own  iMitents  and  sells  the  same  to  dealers,  receiving 
therefor  the  prices  it  has  fixed ;  but  by  contracts  with  such  dealers 
it  is  provided  that  the  machines  will  be  [S741  resold  by  them  at 
complainant's  full  advertised  list  prices  only,  and  that  a  violation 
of  such  provision  shall  constitute  an  infringement  of  the  patents, 
subject  the  dealer  to  the  payment  of  a  fixed  sum  as  damages,  and 
authorize  a  cancellation  of  the  contract ;  also  that  title  to  the  par- 
ticular machine  or  machines  so  sold  shall  revert  to  complainant 
There  is  a  further  provision  reserving  title  in  complainant  until  full 
payment  of  the  purchase  price.  Held,  that  such  a  contract  is  one 
of  sale  of  the  machines,  and  not  of  the  right  to  sell ;  that  on  full 
payment  of  the  purchase  price  of  a  machine  it  passes  beyond  the 
patent  monopoly ;  and  that  in  so  far  as  the  contract  attempts  to  fix 
the  price  at  which  only  it  may  be  sold  thereafter  it  is  illegal,  as  in 
restraint  of  trade  and  unenforceable. 

[Ed.  Note.— F<Nr  other  cases,  see  Patents,  Gent  Dig.  f  829;  Dec 
Dig.  2ie.] 

In  Equity.  Suit  by  the  Ford  Motor  Company  against  the 
Union  Motor  Sales  Company,  Lucien  A.  Soward^  J.  Carl 
Horton,  Earl  Saunby,  and  William  T.  S.  Yocum*  Decrea 
for  defendants. 

Lucking  J  Helfman,  Lucking  <b  Hanlon^  of  Detroit,  Mich., 
and  Alfred  M.  AUeUj  of  Cincinnati,  Ohio,  for  complainant 

Judsan  Harmanj  of  Cincinnati,  Ohio,  for  defendants. 

HouxBTER,  District  Judge. 

The  complainant.  Ford  Motor  Company,  a  manufacturer 
of  automobiles  under  its  own  patents,  seeks  by  this  suit  to 
restrain  die  defendants  from  representing  that  they  can, 
or  will,  procure  for  sale  Ford  automobiles  at  a  price  less 
than  the  regular  price  list  of  the  complainant;  from  con- 
ducting, or  att^npting  to  conduct,  any  business  in  Ford 
automobiles;  from  infringing  directly,  or  indirectly,  the 
compIainant^s  patents  or  ^  license  restrictions  and  price  re- 
strictions"; from  combining  among  themselves,  or  with 
others,  to  infringe  complainant's  patents  by  breaking  its 
price  restrictions;  from  conspiring  with  any  of  ocmiplain- 


Digitized  by  VjOOQIC 


184  125  FEDBBAL  BBPOXTDft,  3t6. 

Oplnkvi  «dC  tlie  Oomrt 

allies  ^^  deiden-lioensees  or  sub-dealem-Ucensees  or  salesmen  ^ ; 
from  procuring  or  obtaining  atiy  Ford  automobiles  at  less 
than  the  complainant's  list  prices;  and  from  interfering 
with  the  complainant's  business,  or  with  the  business  of 
wy  of  its  '^  dealers-licensees  or  sub-dealers-licensees." 

It  was  provied  that  defendants  obtained  Ford  machines 
from  a  dealer  or  dealers,  and  sold  them  and  advertised  them 
for  sale  at  less  than  complainant's  regular  price  list.  The 
rightsf  of  the  parties  depend  upon  the  construction  to  be 
giyeA  the  written  contracts  entered  into  between  the  com- 
plainant and  its  so-called  ^  dealers-licensees."  No  case  in- 
volving a  contract  precisely  like  the  agreement  between  the 
complainant  and  the  dealers  who  sell  the  cars  made  by  it, 
and  covered  by  its  patents,  has  been  presented  to  the  Su- 
preine  Court  An  agreement  by  a  patentee  giving  to 
another  a  license  to  manufacture  imder  the  patent  and  to 
sell  at  a  fixed  price  on  a  small  royalty  has  been  held  not 
to  come  within  the  condemnation  of  the  Sherman  Anti- 
Tmst  Act  (act  July  2, 1890,  c.  647,  26  Stat.  209).  Bement 
V.  Harrow  Co,,  186  U.  S.  70,  22  Sup.  Ot  747, 46  L.  Ed.  1058. 
It  is  conceded  that  contracts,  such  as  made  by  the  com- 
plainant in  this  case  with  its  dealers,  would,  were  it  not  for 
tiie  fact  that  the  article  sold  was  made  by  the  complainant 
uhder  its  patents,  be  contrary  to  pubMe  policy  [S75}  under 
the  decision  in  Dr.  Miles  Medical  Co.  v.  Park,  220  U.  S. 
878,  31  Sup.  Ct.  376,  65  I/.  Ed.  502.  It  is  claimed,  however, 
that  since  the  complainant  manufactures  its  cars  under  its 
own  patents  it  has  the  right  to  maintain  its  monopoly  of 
the  exclusive  right  to  sell,  granted  by  the  patent  laws,  by 
a  contract  of  sale  with  its  dealers  filling  the  price  on  t^eaale 
at  which  the  dealers  may  sell  to  the  user,  although  by  so 
doing  the  competition  between  its  dealers  is  therdby  effec- 
tually prevented. 

Tbe  ^ntract  in  this  case  and  the  license  contract  to  ^ribich 
the  Supreme  Coqrt  have  given  their  approval  are  not  in 
tann^  the  stwe*  II  they  involved  the  samfi  principles,  the 
owdu^k^n  j^st  necessarily  be  Omk  the  contract  involved 
h^e  is  meiiter  contri^ry  to  public  policy  nor  in  coiitraven- 
tiffu  of  th^  Anti-Trust  Act,  because  t^  patentee,  having  the 
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ezdusiTe  rigbl  or  monopoly  to  eeU,  has  by  A\$  oontraet  only 
exerciBed  ike  right  giTen  him  by  the  patent  laws  of  the 
XTnited  States  There  is,  however,  a  marked  difference  in 
the  f  aets,  lor  in  thia  case  the  patentee  is  the  maker  and  does 
not  reeeiw  a  royalty,  but  actually  sells  each  madiine  for  a 
price  fixed  by  itself,  and  is  paid  by  the  dealer  all  that  the 
maker  asks  for  the  article  sold.  There  is  no  question  of  use, 
or  restricted  use,  in  tiiis  case,  as  in  Henry  y.  Z?tt^,  224  U.  S. 
1,  as  Sup.  Ct  864,  66  L.  Ed  645,  Ann.  Cas.  19iaD,  880,  for 
the  contract  is  either  a  complete  sale  of  the  exclusive  right 
to  aeU^  given  the  complainant  by  the  patent  laws,  or  a  licenflf 
to  sell,  which  invcdves  a  reservation  of  some  part  of  the  ex- 
clusive right  to  sell,  or,  as  contradistinguished  from  these, 
amounts  to  a  sale  by  the  patentee  itself. 

[1]  For  the  purposes  of  this  case  it  may  be  assumed  that 
if  the  contract  partakes  of  the  quality  of  a  sale  of  the  ex* 
elusive  right  to  sell,  or  of  a  lieense  to  sell,  it  is  a  giyod  oon- 
traet, whidi  the  complainant  may  legally  enter  into  with 
its  dealers,  and,  under  the  facts  proTed  in  iim  case,  an  in- 
junctian  must  issue  against  tiie  defendants.  But  if,  under 
tiie  terms  of  the  ooaitraet,  the  complainant  has  sold  the  auto- 
mobiles made  by  it  and  delivered  the  same  to  its  dealers, 
passing  ^e  title  upon  receipt  of  the  contract  prioe,  then, 
under  the  decisions  of  the  Supreme  Court  and  on  principle, 
the  conclusion,  in  my  judgment,  must  be  that  by  such  sale 
the  eomplainant  has  exercised  its  exclusive  ri^t  to  sell,  so 
far  as  the  particular  commodity  sold  is  concerned,  and  can 
not  legiUly  fix  the  price  at  which  the  dealer  shall  reaeli 
The  epntmct  does  n<^  deal  with  the  use  of  the  autpmobile 
sokL  Henee  to  caU  it  a  contract  for  ^^  restricted  use  "  is  a 
miffiomer,  and  the  ad<q;>tion  of  such  a  definition  is,  a9  said 
by  Mr.  Justice  Day,  "  a  mere  play  upon  words.''  Bauer  v. 
O'DgnneU,  229  U.  S.  1,  16,  38  Sup.  Ct.  616,  619,  57  L.  Ed. 
1041,  W  L.  R.  A.  (N.  S.)  1186,  Ann.  Cas.  1915A,  160. 

Counsel  for  the  complainant  say  that  the  sale  is  condi- 
tional;  that  it  is  a  restricted  sale,  and  that  it  is  a  license  to 
seU  on  condition.  It  is  immaterial  what  the  contract  may 
be  called,  but  its  purpose  and  effect  must  be  ascertained. 
Belort  proceeding  tq  that  end  it  nmy  be  well  to  consider 
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what  it  is  a  patentee  gets  by  the  statutes  which  embody 
every  right  acquired  by  him.  It  was  said  in  Adams  ▼. 
Burks,  17  WaU.  453, 456,  21  L.  Ed.  700: 

[S76]  <<The  right  to  manufacture,  the  right  to  s^  and  the  ri^t 
to  use  are  each  suhstantiTe  rights,  and  may  be  granted  or  eonfezred 
aeimrately  by  the  patentee.*' 

Perhaps  as  strong  an  illustration  of  ihe  right  of  die  pat- 
entee to  qualify  or  restrict  the  use  to  which,  upon  sale,  the 
patented  article  may  be  put,  is  shown  in  the  case  of  Henry 
V.  Dick,  224  U.  S.  1, 82  Sup.  Ct.  864, 56  L.  Ed.  645,  Ann.  Oas. 
1913D,  880.  This  went  so  fat  as  to  hold  that  the  patentee  of 
a  machine,  which  in  its  operation  involved  other  artides, 
could  limit  its  use  to  such  other  articles  furnished  by  him- 
self, though  they  themselves  were  not  patented,  and  that 
he  could  do  this  by  a  mere  notice  upon  the  machine  itself, 
which  was  binding  upon  a  third  person,  who,  witli  knowl- 
edge of  the  notice,  sold  sudi  other  articles  to  the  vendee  for 
use  upon  the  machine,  and  who,  by  so  doing,  became  a  con- 
tributory infringer.  The  patentee,  having  the  exclusive  right 
to  use,  which  contemplates  the  entire  use,  may  sell  the  en- 
tire use,  or  sell  a  part  of  it  only,  or  sell  on  omdition  of  use 
in  a  particular  way.  It  necessarily  follows  from  these  de- 
cisions that  he  may  restrict,  or  qualify,  his  exclusive  right 
to  make  or  sell. 

The  question  in  this  case  is  whether  or  not  tiie  pat^itee, 
having  the  exclusive  right  to  sell,  has,  by  these  contracts, 
conferred  that  right,  either  wholly  or  in  part,  or  has  done 
something  else  which  is  of  such  character  as  to  involve  othw 
rights  vested  by  the  common  law  or  statute  in  the  public; 
for,  while  the  patentee  has  the  ^  exchtrive  right  to  make,  use, 
and  vend  the  thing  patented,  and  consequently  to  prevent 
others  from  exercising  like  privileges  without  the  ccmsent 
of  the  patentee"  {Bauer  v.  O'DownM,  229  U.  S.  1,  10,  88 
Sup.  Ct.  616,  617,  57  L.  Ed.  1041,  50  L.  R.  A.  [N.  S.]  1186, 
Ann.  Cas.  1915A,  150,  citing  Bloomer  v.  McQuewan,  14 
How.  539,  549,  14  L.  Ed.  582,  and  Continental  Paper  Bag 
Co.  V.  Eastern  Paper  Bag  Co.,  210  U.  S.  405, 425,  28  Sup.  Ct 
748,  52  L.  Ed.  1122),  yet,  if  what  the  complainant  has  done, 
or  attempted  to  do,  by  these  contracts  wi^  its  dealers, 
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amounts  to  scMaething  more  Udohl  tiie  ezerciae  of  tiie  exdu- 
sive  right  to  sell,  it  has,  by  such  act,  added  to  and  extended 
its  exdusive  ri^t  to  sell,  and  has  thereby  brought  itself 
within  the  condenmation  of  rules  and  laws  established  and 
enacted  for  the  protection  of  the  public  against  monopolies 
and  contracts  in  restraint  of  trade.  This  a  patentee  can  not 
do,  because,  while  the  purposes  in  granting  these  rights  to 
the  inventor  should,  as  said  by  Mr.  Justice  Day  in  the  San- 
atogen  case,  229  U.  S.  1, 10,  33  Sup.  Ct.  616,  617,  57  L.  Ed 
1041,  60  L.  R.  A.  (N.  S.)  1185,  Ann.  Cas.  1916A,  150,  "be 
fairly  or  even  liberally  construed;  yet,  while  this  principle 
is  generally  recognized,  care  should  be  taken  not  to  extend 
by  judicial  construction  the  rights  and  privileges  which  it 
was  the  purpose  of  Congress  to  bestow.*'  And  he  says  fur- 
ther (229  U.  S.  11,  88  Sup.  Ct  617,  67  L.  Ed.  1041,  60  L.  B. 
A.  [N.  S.]  1186,  Ann.  Cas.  1916A,  160) : 

"  Recognizing  that  many  inventions  would  be  valuable  to  the  inyen- 
tOT  because  of  sales  of  the  patented  machine  or  device  to  others,  it 
granted  also  the  exclusive  right  to  vend  the  invention  covered  by  the 
letters  patent  To  vend  ia  also  a  term  readily  understood  and  of  no 
doubtful  import  Its  use  in  the  statute  secured  to  the  inventor  the 
exclusive  right  to  transfar  the  title  for  a  consideration  to  others.  In 
the  exclusive  rights  to  make,  use,  and  vend,  fairly  construed,  with  a 
view  to  making  the  purpose  of  Congress  effectual,  reside  the  extent  of 
the  patent  mon<^poly  under  the  statutes  of  the  United  States." 

[377]  Begard  must  be  had  to  the  nature  of  the  article 
dealt  with  in  the  contract  It  was  settled  long  ago  that 
when  a  patentee  sells  the  patented  article,  which  is  valuable 
only  for  the  use  to  which  it  may  be  put,  he  receives  the  con- 
sideration for  its  use  and  parts  with  the  right  to  restrict  the 
use.  An  automobile  has  value  only  in  its  use,  and  if  the  in- 
ventor, who  is  also  the  manufacturer,  sells  it  for  such  price 
as  pleases  him,  without  restrictions  on  the  use,  he  will  have 
exercised  his  exclusive  right  to  sell.  It  was  said  by  Mr. 
Justice  Miller  in  Adams  v.  Burke,  17  Wall.  453,  456,  21  L. 
Ed.  700: 

"But  in  the  essential  nature  of  things,  when  the  patentee,  or  the 
person  having  his  rii^ts,  sells  a  machine  or  Instrument  whose  sole 
value  is  in  Its  use,  lie  receives  tlie  consideration  for  Its  use  and  he 
parts  with  the  right  to  restrict  that  use.  The  arttde,  In  the  lan- 
guage of  the  court,  passes  without  the  limit  of  the  monopoly.    That 
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is  to  say,  t^e  patentee  or  his  assignee  haring  in  the  act  of  sale  re- 
ceived all  the  royalty  or  consideration  which  he  claims  for  the  use 
of  his  inyention  in  that  particular  n^ichine  or  instroment,  it  is  open 
to  the  use  of  the  purchaser  without  further  restriction  on  account  of 
the  monopoly  of  the  patentees." 

But  if  it  is  urged  that  in  Henry  v.  Dick  the  patentee  really 
received  upon  the  sale  of  the  patented  article  the  price  he 
asked,  the  title  passing,  and  was  therefore  no  longer  con- 
cerned with  the  use  to  which  the  article  might  be  put,  up<Hi 
the  principle  of  the  case  just  cited,  it  will  be  sufficient  to  call 
attention  to  a  part  of  the  language  of  Mr.  Justice  Day  in 
the  Sanatogen  case,  when  stating  what  the  decision  in  the 
case  of  Henry  v.  Dick  was  (229  U.  S.  14, 15,  33  Sup.  Ct  619 
[57  L.  Ed.  1041,  50  L.  R.  A.  (N.  S.)  1186,  Ann.  Cas.  1916A, 
150]): 

*'  It  is  expressly  stated  in  the  opinion  that  the  machine  was  sold  at 
cost  or  less  and  that  the  patentee  depended  upon  the  profit  realized 
from  the  sale  of  the  non-patented  articles  to  be  used  with  the  ma- 
chine for  the  profit  which  he  expected  to  realize  from  his  invention." 
And  *'  While  the  title  was  transferred,  it  was  a  qualified  title,  giving 
a  right  to  use  the  machine  only  with  certaitf  specified  supplies." 

It  would  seem  that  the  decision  in  Henry  v.  Dick  should  be 
regarded  as  applying  to  the  particular  facts  involved  in  the 
case,  and  not  as  the  declaration  of  a  principle.  Indeed  (as 
Mr.  Justice  Day  shows),  in  the  opinion  in  that  case  Mr. 
Justice  Lurton  distinguishes  the  case  from  Bobha-Merritt  v. 
Straus^  hereinafter  referred  to,  by  saying  (224  U.  S.  47,  82 
Sup.  Ct.  379  [56  L.  Ed.  645,  Ann.  Cas.  1913D,  880])  : 

"  There  is  no  collision  whatever  between  the  decision  in  the  Bobha- 
Merrill  case  and  the  present  opinion.  Each  rests  upon  a  construction 
of  the  applicable  statute  and  the  special  facts  of  the  cases.** 

One  can  not  fail  to  notice  also  Mr.  Justice  Day^s  remarks 
about  the  Bement  case,  which  complainant  cites  as  conclusive 
authority  for  the  propriety  of  its  contract.  Among  other 
things,  he  says  (229  U.  S.  14, 33  Sup.  Ct.  618  [57  L.  Ed  1041, 
50  L.  B.  A.  (N.  S.)  1185,  Ann.  Cas.  1915A,  150]) : 

•<  The  case  was  one  arising  upon  lieense  agreements,  origtauitiAf  in 
a  State  court,  and  did  not  inroiye  the  eoastmction  of  tbe  patent  act 
in  the  dreomstanoeB  now  dIsdoMd.** 
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— Itnguage  ^wiiidi  would  se«m  to  indicate  that  no  principle 
was  intended  to  be  announced  in  that  case  different  from  the 
long-established  [S78]  rule  that,  when  the  patentee  of  the 
article  had  received  upon  sale  his  price,  the  article  being 
valuable  to  the  purchaser  because  of  its  use,  it  passed  beyond 
the  limits  of  the  patentee's  monopoly. 

The  facts  here  show  no  license,  no  sale  of  the  exclusive  , 
right  to  sell,  no  sale  in  which  the  patentee  looks  to  his  profits 
in  future  sales,  or  in  any  use  to  which  the  article  sold  may 
he  put  by  its  purchaser.  There  seems  to  me  no  doubt  about 
this.  Therefore,  there  being  no  restrictions  in  the  contract 
of  sale  upon  the  use,  as  there  were  in  the  case  of  Henry  v. 
Dick,  has  the  complainant,  by  selling  the  article  to  the 
dealer,  receiving  all  for  it  that  he  ever  will  receive,  and  the 
price  being  satisfactory  to  him,  exercised,  with  respect  to 
the  machine  sold,  the  exclusive  right  to  sell  granted  to  him, 
bearing  in  mind  what  the  article  is  and  the  usual  attributes 
of  a  sale  of  a  chattle! 

[2]  In  the  contract  in  question,  the  so-called  "dealer- 
licensee  ^  is  given  a  restricted  right  to  use  and  vend,  within 
certain  described  territory,  automobiles  made  by  the  pat- 
entee, is  required  to  estimate  the  number  of  cars  "  that  he 
will  purchase''  from  the  patentee  in  each  of  the  various 
months  covered  by  the  agreement,  and  upon  failure  to  pur- 
chase the  agreed  upon  number  the  patentee  had  the  right 
to  cancel  the  agreement.  Each  machine  is  sold  by  the  pat- 
entee at  a  discount  of  15  per  c^it  of  its  current  advertised 
list  price,  "  and  will  be  resold  by  the  dealer-licensee  in  the 
above-described  territory  only,  at  the  manufacturer-licensor's 
full  advertised  list  prices  only,  current  at  date  of  sale. 

♦  ♦    ♦  7»    rj^^  dealer-licensee  agrees  not  to — 

**do  or  permit  any  act  whatsoever  either  directly  or  indirectly  or 
through  another  party,  as  would  directly  or  indirectly  hare  the  effect 
of  reducing  the  said  current  adTortised  list  prices  of  Ford  antomobilet, 

*  *  •  and  in  tlie  event  of  a  breach,  violation,  or  infringement  of 
tlie  provisions  of  tliis  clause  the  manufacturer-licensor  shall  have  the 
f\gtt  at  ltd  <^tion  to  immediately  terminate  this  agreement,  but  in  any 
event,  the  d^er-tieensee  shall  pay  to  the  manufacturer-licensor  die 
sam  id  two  hundred  fifty  dollars  ($200.00)  ft>r  every  sudi  breach, 
violation,  or  infringement,  sudi  sum  being  the  agreal  damaae  tte 
nMunifactiirei>lloeD8or  wiU  sustain."* 
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Provision  is  made  for  a  rebate  of  certain  p^x^entages  on 
the  net  amoimt  of  resales  made.  It  was  agreed  that  the 
dealer-licensee  should  be  restricted,  not  only  to  the  territory 
specified  in  the  agreement,  but,  on  resale,  to  the  price — 

"  made  at  tlie  current  adyertised  Ford  list  prices,  *  *  •  and  that 
any  violation  of  such  territorial  or  price  restrictions  shall  be  and  con- 
stitute an  infringement  of  such  Ford  patents  and  each  of  them ;  and, 
in  addition  thereto,  it  is  also  agreed  that  in  case  of  any  such  infringe- 
ment or  breach  of  such  restrictions,  or  any  of  them,  the  title  to  the 
particular  car  or  cars  sold  in  violation  of  such  restrictions,  or  any  of 
them,  shall  at  once  revert  to  the  Ford  Motor  Company.  The  foregoing 
provisions  are  in  addition  to  all  other  remedies  and  damages  and 
penalties  herein  provided  for." 

This  provision  is  also  foimd : 

'*  It  is  expressly  agreed  that  the  legal  title  to  all  automobiles  sold 
or  delivered  by  the  manufacturer-licensor  to  the  dealer-licensee  here- 
under shall  be  and  remain  in  the  manufacturer-licensor  until  the  full 
purchase  price  thereof  •  *  •  shaU  be  paid  in  m<mey  to  the  credit 
of  the  manufacturer-licensor,  •  •  •  with  fuU  and  complete  power 
and  authority  hereby  vested  in  said  manufacturer-licensor,  in  case 
of  default  in  payment  of  money  by  the  dealer-licensee,  regardless  of 
how  the  amount  thereof  may  be  evidenced,  to  retake,  [S79]  with  or 
without  process  of  law,  into  its  custody  and  possession  said  automo- 
biles and  the  same  permanently  retain,  and  all  liability  from  said 
manufacturer-licenitor  to  said  dealer-licensee  on  the  contract  for  the 
sale  and  delivery  of  such  automobiles,  shall  in  such  case  cease  and 
terminate." 

•  The  contract  is  of  great  length,  with  many  provisions;  but 
these  seem  to  be  sufficient  to  present  the  qucM^ion  with  which 
we  are  concerned.  This  reservation  of  title  is  a  familiar 
method  of  securing  the  purchase  money,  but  when  the  pur- 
chase money  is  paid  the  title  passes.  This  is  recognized  by 
the  contract  itself,  in  providing  that  upon  a  resale  by  the 
dealer  at  less  than  the  complainant's  list  price,  the  title  shall 
revert  to  the  complainant.  It  is  quite  clear  that  this  is  not 
an  agreement  to  pay  royalties,  for  the  patentee  actually  sells 
the  automobile  manufactured  by  it  at  a  price  satisfactory  to 
it.  No  matter  how  many  machines  the  dealer-purchaser  sells 
to  users^  the  manufacturer-patentee  receives  on  each  machine 
the  entire  sum  for  which  he  is  willing  to  part  with  it  and  to 
transfer  title. 
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If  a  patentee  sells  a  machine  made  by  him  under  his 
patents,  and  obtains  for  it  all  he  asks,  what  further  rights 
has  he  under  the  patent  laws  ?  Having  the  exclusive  right  to 
sell,  he  sells  and  gets  his  price.  With  respect  to  the  machine 
sold  he  has  exercised  his  right  to  sell.  It  was  said  in  Chaffee 
V.  Belting  Co.,  22  How.  217, 223 ;  16  L.  Ed.  240 : 

**  vn&en  the  patented  machine  rightfully  passes  to  the  hands  of  the 
pnrdiaser  from  the  patentee,  or  from  any  other  person  by  him  au- 
thorized to  convey  it,  the  machine  is  no  longer  within  the  Umits  of  the 
mon<^>oly.  According  to  the  decision  of  this  court  in  the  cases  before 
mentioned,  it  then  passes  outside  of  the  monopoly,  and  is  no  longer 
under  the  peculiar  protection  granted  to  patented  rights.  By  a  valid 
sale  and  purchase,  the  patented  machine  becomes  the  private  individ- 
ual pr(q>erty  of  the  purchaser,  and  is  no  longer  protected  by  the  laws 
9t  the  United  States,  but  by  the  laws  of  the  State  in  which  it  is 
situated.*' 

There  is  a  difference  between  an  agreement  conveying  the 
exclusive  right  given  by  the  patent  laws  to  sell  the  patented 
article  and  a  sale  by  the  patentee  of  the  article  itself.  In  the 
one  case,  the  patentee  grants  the  right  to  sell.  In  the  other, 
he  himself  sells.  If  he  grants  to  another  the  right  to  sell, 
then  he  has  parted  with  the  exclusive  right  he  had  under 
the  patent  laws.  No  doubt  he  could  make  such  a  grant  for 
a  lump  sum,  large  or  small,  as  he  chose,  or  take  his  pay  on  a 
fixed  royalty  or  percentage  on  sttle;  and,  under  the  Bement 
case,  186  U.  S.  70,  22  Sup.  Ct  747,  46  L.  Ed.  1058,  he  might 
fix  the  price  at  which  his  vendee  of  the  right  could  sell.  But, 
having  the  exclusive  right  to  sell,  these  methods  of  payment 
for  the  right  and  the  restrictions  as  to  price  of  sale  would  be 
but  qualifications  and  conditions  upon  which  the  right  to 
sell  was  granted.  If  the  patentee's  right  to  sell  was  trans- 
ferred on  condition  that  the  transferee  of  the  right  could 
sell  the  article  itself  only  at  a  price  fixed  by  the  patentee,  it 
might  be  said  the  right  conveyed  was  not  complete,  but  was 
qualified  and  conditional,  and  this  would  be  coming  very 
dose  to  the  Bement  case. 

It  seems  to  me  that  there  is  confusion  in  the  minds  of  many 
between  this  exclusive  right  to  sell  the  patented  article 
granted  by  the  manufacturer-patentee,  and  a  sale  of  the 
article  itself  by  the  manufacturer-patentee.    If  the  patentee 
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himself  makes  a  sale  of  the  article  made  by  [880]  him  under 
the  patent,  and  gets  his  price,  the  transaction  partakes  of  all 
the  characteristics  of  a  sale  of  a  chattel.  If  he  sells  only  the 
right  to  sell  the  article,  he  may  retain  something  of  the 
complete  right  he  has  by  restricting  the  terms  under  which 
sales  may  be  made.  If  he  makes  no  such  restrictions,  then, 
of  course,  the  grantee  of  the  right  may  himself  fix  the  price 
at  which  sales  shall  be  made  by  him. 

This  contract  does  not  give  the  vendee  the  right  to  sell. 
It  sells  to  him  the  article  and  attempts  to  give  him  the  right 
to  resell.  He  buys.  The  manufacturer-patentee  sells  the 
product  to  him  and  then  seeks  to  control  the  price  at  which 
he  shall  resell.  If,  upon  payment  by  the  dealer  of  the  par- 
chase  price,  the  title  of  the  machine  passes  to  him,  how  can  it 
be  taken  away  because  the  user  to  whom  the  dealer  has  sold 
has  paid  a  less  price  than  the  list  price?  See  opinion  of 
Judge  Ray  in  Wdltham  Watch  Co.  v.  Keene  (D.  C),  202 
Fed.  226, 234,  et  seq. 

There  are  cases  sustaining  such  contracts  as  tiiese,  all  of 
which  were  decided  prior  to  the  Sanatogen  case.  In  ^a- 
tional  Phonograph  Co.  v.  Schlegel  (C.  C.  A.  8th),  128  Fed. 
733,  64  C.  C.  A.  594,  the  decision  is  squarely  to  the  point,  and 
was  written  by  Judge  Van  Devanter,  who  now,  as  Justice  of 
the  Supreme  Court,  dissents  from  the  decision  of  the  ma* 
jority  in  the  Sanatogen  case.  And  it  is  quite  significant  that 
Judge  Denison,  then  of  the  district  court,  in  Edison  v.  Smith 
Mercantile  Co.  (C.  C),  188  Fed.  925,  while  upholding  such 
a  contract  imder  the  authorities  as  they  existed  «t  that  time, 
said  (page  926) : 

**  Several  courts  have  recognized  a  tendency  to  go  too  ftur  tn  sanc- 
tioning such  conditions,  and  some  recent  decisions  in  the  Seemd 
Circuit,  as  weU  as  the  opinions  of  the  Supreme  Gourt  in  the  Bolib^- 
MerrUl  case,  210  U.  S.  339  [28  Sup.  Ct  722,  52  L.  Ed.  1066],  •  •  * 
and  the  Dr,  Miles  case,  220  U.  S.  373  [81  Sup.  Ct  876,  55  L.  Ed. 
502],  •  *  *  and  the  granting  of  the  pending  certiorari  in  the 
Dick  case,  224  U.  S.  1  [32  Sup.  Gt  364,  56  L.  Ed.  646,  Ann.  Cts. 
1918D,  880],  •  •  *  hav«  tended  to  indicate  that  some  Umtts  wm 
he  placed  upon  the  now  cwtomary  practice," 

What  that  learned  judge  would  hare  dona,  if  the  Sanstogea 
}ad  been  dedvtod,  cannot^  of  eoome,  be  daid;  but  tt  is 
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evident  he  felt  constrained  to  the  conclusion  he  reached  by 
the  decisions  theretofore  rendered. 

Judge  Hazel,  in  Ford  Motor  Co.  v.  IrUemational  Auto- 
mobile  League  et  al.  (D.  C),  209  Fed.  235,  draws  the  con- 
clusion that  the  principle  enunciated  in  the  Sanatogen  case 
and  in  Bohha-MerriU  v.  Strom  was  applicable  to  these  very 
contracts,  assuming  that  the  dealers,  who  sold  to  the  defend- 
ants in  that  case,  ^^  were  the  full  owners  thereof,  having  paid 
for  the  same  in  accordance  with  the  terms  of  the  license,  and 
therefore  were  not  merely  in  possession  under  the  ordinary 
conditional  contract  of  sale.'' 

So  far  as  appears  in  the  case  under  consideration  here, 
the  dealers,  from  whom  the  defendants  purchased,  had  paid 
the  complainant  for  the  cars;  but  whether  they  had  or  not 
seems  to  me  of  no  consequence,  because,  when  the  purchase 
price  was  paid  to  the  complainant,  the  title  passed  to  the 
dealer,  as  said  hereinbefore.  That  such  contracts  as  these 
would  not  now  be  sanctioned  seems  quite  clefir  from  the 
views  of  the  [381]  majority  of  the  Supreme  Court  expressed 
in  the  Sanatogen  case,  229  U.  S.  1,  33  Sup.  Ct.  616,  67  L.  Ed. 
1041,  50  L.  B.  A.  (N.  S.)  1185,  Ann.  Cas.  1915A,  160.  In 
that  case  the  Bauer  Chemical  Company  was  the  sole  agent 
and  licensee  for  the  sale  of  an  albuminoid  known  as  ^^  Sana- 
togen,^' covered  by  letters  patent  of  the  United  States.  The 
agreement  provided  that  the  agent  and  licensee  should  have 
power  to  fix  the  price  of  sale  to  wholesalers,  distributors, 
retailers,  and  the  public,  the  product  to  be  furnished  the 
Chemical  Company  at  manufacturer's  cost,  and  the  net 
profits  to  be  divided  equally  by  the  parties.  On  each  pack- 
age was  the  following : 

**  NOnCB  TO  THB  XBTAnjD. 

"  This  size  package  of  Sanatogen  Is  Ucensed  by  ns  for  sale  and  me 
at  a  price  not  less  than  one  dollar  ($1.00).  Any  sale  In  violation  of 
tUs  eondttlon,  or  nee  when  so  sold,  will  constitute  an  InfrlBgement  of 
our  patent  No.  001,006,  under  which  Sanatogen  is  manufactured,  and 
aU  persons  so  selling  or  using  packages  or  contents  wiU  be  liable  to 
injunction  and  damages. 

"  A  purchase  is  an  acceptance  of  this  condition.  AH  rights  revert  to 
the  undersigned  in  the  event  of  violatian. 

96826*— 17— va^  6 ^18 
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The  proprietor  of  a  drug  store  purchased  for  his  retail 
trade  from  the  Bauer  Company  original  packages  of  Sana- 
togen  bearing  that  notice.  He  sold  them  at  retail  at  less 
than  $1,  and,  without  the  license  or  consent  of  the  Bauer 
Company,  purchased  from  jobbers,  who  had  theretofore 
purchased  from  the  Bauer  Company,  original  packages  of 
Sanatogen  with  the  notice  affixed,  and  sold  them  at  retail 
at  less  than  the  price  fixed  in  the  notice,  and  expressed  the 
intention  of  continuing  such  sale.  The  question  for  decision 
by  the  Supreme  Court  was:  May  a  patentee  by  notice  limit 
the  price  at  which  future  retail  sales  of  patented  articles 
may  be  made ;  such  articles  being  in  the  hands  of  a  retailer 
by  purchase  from  a  jobber  who  has  paid  to  the  agent  of  the 
patentee  the  full  price  asked  for  the  article  sold? 

I  have  already  referred  to  some  of  the  remarks  of  Mr. 
Justice  Day  in  that  case.  He  discussed  the  decision  in 
Bohbs-MerriU  Co.  v.  Straus^  210  U.  S.  339,  28  Sup.  Ct.  722, 
52  L.  Ed.  1086.  There  the  owner  of  a  copyright  of  a  book 
undertook  to  limit  the  price  of  the  book  for  sale  at  retail 
by  a  notice  on  each  book  fixing  the  price  at  $1,  stating  that 
no  dealer  was  licensed  to  sell  for  less,  and  that  a  sale  at  a 
less  price  would  be  treated  as  an  infringement  of  the  copy- 
right. The  Supreme  Court  decided  that  the  copyright 
statute,  in  securing  to  the  holder  of  the  copyright  the  sole 
right  to  vend  copies  of  the  book,  conferred  a  privilege 
which,  when  the  book  was  sold,  was  exercised  by  the  holder, 
that  the  right  secured  by  the  statute  was  thereby  exhausted, 
and  that  the  owner  of  the  copyright  could  not,  by  a  mere  no- 
tice, fix  such  a  limitation  of  price  on  resale,  as  was  attempted 
in  that  case.  Mr.  Justice  Day  applied  the  principle  of  that 
case  to  a  notice  on  a  patented  article,  interpreting  the  ri^t 
to  vend  in  the  copyright  statute  and  in  the  patent  statute 
as  the  same. 

While  in  each  of  these  cases  the  court  limited  its  decision 
to  the  facts  in  each,  and  denied  the  right  by  a  holder  of  a 
copyright  and  the  patentee  of  a  patented  article,  after 
receiving  ti^ie  price  at  which  he  was  willing  tp  sell  the  book 
in  tlie  one  case  and  the  patented  article  in  the  [882]  other, 
imd  did  adl,  to  fix,  by  a  mere  notice  on  the  book  or  patented 
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article^  tiie  price  for  future  sales  of  die  same,  and  expressly 
withheld  an  expression  of  opinion  upon  the  effect  of  fixing 
the  price  for  resales  by  die  vendee  in  case  of  license  or  con- 
tract covering  copyrighted  articles  in  the  one  case  and  pat- 
ented i^cles  in  the  other,  yet  the  language  in  each  of  these 
cases  points  directly  to  tiie  view  that  when  the  patentee  of 
a  patented  article  sells  the  article  made  by  him  under  the 
patent  for  a  price  at  which  he  is  willing  to  sell,  and  receives 
the  price,  he  has,  as  to  that  article,  received  all  to  which  he 
is  entitled  imder  the  patent  laws.  That  principle  underlies 
these  decifflons. 

The  conclusions  in  the  Bobbs-Merrill  case  and  the  Sana- 
togen  case  were  the  result  of  a  construction  by  the  court  of 
the  copyright  and  the  patent  statutes;  that  is  to  say,  involved 
a  determination  of  what  rights  are  conferred  by  those  laws. 
As  I  read  those  decisions,  the  court  say  (quite  irrespective 
of  the  difference,  if  there  is  any,  between  fixing  the  price 
for  future  sales  by  the  vendee  by  notice  on  the  article,  or  by 
contract  of  which  third  persons  have  knowledge)  the  right 
in  a  patentee  to  sell  the  patented  article  itself  is,  in  either 
case,  exhausted  when  he  sells  the  article  and  has  received 
his  price. 

But  is  there  any  difference  between  an  attempt  to  fix  t3ie 
price  of  future  sales  by  notice,  and  an  attempt  to  fix  the 
price  by  contract!  A  notice  is  effectual  to  bind  the  one 
who  receives  it,  when  he  takes  the  article  to  which  it  is 
attached  with  knowledge  of  the  condition.  Railroad  v. 
Frdlofy  100  U.  S.  24,  27,  25  L.  Ed.  531;  The  Majestic,  166 
U.  S.  375,  384,  17  Sup.  Ct.  597,  41  L.  Ed.  1039;  Gaines  v. 
Transportation  Co.,  28  Ohio  St  418. 

The  Ucense  in  the  Dick  base,  224  U.  S.  1,  32  Sup.  Ct.  364, 
66  L.  Ed.  645,  Ann.  Cas.  1&18D,  880,  read: 

"  Tills  machine  1»  mM  by  tl^e  JL  B.  Dick  Co.  with  the  license  re- 
striction that  it  may  be  used  only  with  the  stencil  paper,  Ink,  and  other 
sui^Ues  made  by  A.  B.  Dick  Company,  Chicago,  U.  S.  A.** 

The  defendant,  and  the  purchase  who  sold  to  her  a  can 
of  ink  made  by  some  other  than  the  A.  B.  Dick  Co.,  both,  Had 
knowledge  of  the  ^triction  attached  to  the  machine.    It 
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was  there  said  by  Mr.  Justice  Lurton  (224  U.  Q.  12,  32  Sup. 
Ct.  366  [66  L.  Ed.  646,  Ann.  Cas.  1913D,  880]) : 

"  It  is  not  denied  that  she  acc^ted  the  machine  witSt  notice  of  the 
conditions,  under  which  the  patentee  consented  to  its  osa  Nor  is  it 
denied  that  thereby  she  agreed  not  to  use  the  machine  otherwise." 

And  in  the  i^anatogen  case,  in  tiie  notice  fixing  the  price 
was  printed  : 

"A  purchase  is  an  acceptance  of  this  condition.  AU  rights  revert 
to  the  undersigned  in  the  event  of  violation." 

There  can  be  no  doubt  that  the  defendant  in  that  case 
knew  of  the  condition  and  attempt  to  impose  the  restriction 
upon  him ;  for,  in  the  certified  facts,  it  appears  he  sold  the 
Sanatogen  at  less  than  the  price  fixed  in  the  notice,  and 
averred  that  he  would  continue  such  sales. 

If  the  patentee's  exclusive  right  to  sell  is  exhausted  by  a 
sale,  the  Supreme  Court  say  he  can  not,  by  a  mere  notice 
attached  to  the  patented  [383]  article,  though  brought  home 
to  the  purchaser,  add  to  or  extend  his  right  by  fixing  the  price 
at  which  his  vendee  shall  sell  the  same  article.  It  must  there- 
fore  be  true  that  if  the  patentee  had,  by  a  sale  of  the  article 
and  the  receipt  of  his  price  for  it,  passed  the  title  to  another, 
he  can  not  enlarge  or  extend  that  right  by  contract,  or  in 
any  other  way,  for  he  has  parted  with  what  he  had.  And 
when  he  seeks  to  fix  the  price  at  which  his  vendee  shall  sell, 
he  brings  into  operation  other  laws  and  policies  which  con- 
flict with  such  attempts — rules  against  restraints  on  aliena- 
tion; the  common  law  against  restraints  of  trade  and  mo- 
nopolies, and  the  Sherman  Anti-Trust  law  against  contracts, 
conspiracies,  and  combinations  to  restrain  trade,  and  to 
monopolize  or  attempt  to  monopolize  the  same.  When  the 
complainant  sold  an  automobile  under  one  of  these  contracts, 
and  received  the  price,  the  title  passed  to  the  purchaser,  and 
no  sale  by  the  purchaser  to  another  could  cause  a  reverter 
of  the  title  to  the  complainant;  for,  in  the  complete  exercise 
of  his  right  to  sell,  he  sold,  and  the  subject  of  sale  passed 
without  the  limits  of  the  monopoly. 

The  Supreme  Court  in  Standard  Sahitary  Jffp.  Oo.  r. 
United  States,  226  XT.  S.  20,  88  Sup.  Ct  «,  «r  L.  Ed.  107, 
held  that  a  trade  agreement  involving  the  ri^^t  of  the  parties 
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to  it  ta  use  ft  oniain  pttettt,  which  tnmsecmk  ivinrt^  is  iiec«d- 
sary  to  protect  the  use  of  the  patent  or  the  mondjirty  con- 
ferred by  law,  and  which  controlled  the  output  and  price 
of  goods  manufactured  by  all  who  use  the  pat^its,  was  ille- 
gal under  the  Anti-Trust  act  of  1890*  It  was  said  in  that  case 
by  Mr.  Justice  McKauia  (226  U.  a  49,  88  Sup  Ct.  15  [57  L. 
Ed.  107]) : 

**  Rights  conferred  by  patents  are  indeed  yery  definite  and  extensive, 
but  they  do  not  give  any  more  than  other  rights  an  universal  license 
mgainst  positive  proliibitions.  The  Sherman  law  is  a  limitation  of 
rights,  rights  which  may  be  pushed  to  evil  consequences,  and  therefore 
restrained.'* 

The  purpose  of  complainant's  contracts  with  its  dealers  is 
to  prevent  competition  between  its  dealos,  each  of  whom 
has  paid  it  all  it  asked.  The  rice  in  tiiem  is  that  the  patent 
law  does  not  confer  power  on  the  patentee  to  prevent  com- 
petition among  those  who  have  purchased  the  patented 
article  from  him.  I  am  therefore  of  opinion  that  these  con- 
tracts (the  opinion  being  restrained  to  the  facts  in  this  case) 
are  invalid,  and  that  the  def eiidants  in  causing  them  or  at- 
tempting to  cause  them  to  be  broken,  have  done  the  com- 
plainant no  wrong  cognizable  by  the  law. 

An  order  may  be  taken  dismissing  complainant's  bill,  at 
its  costs. 


THORBURN  v.  GATES. 

(District  CJourt,  S.  D.  New  York.    July  17,  1915.) 

[225  F^  Rep.  eiS.] 

MoNOPOUES  28  Anti-Tbust  Act — Civil  Actions — Skbvicb— Ventji6. — 
The  provislcm  in  Anti-Trust  act  July  2,  1890,  c  647,  I  7,  28  Stat  210 
(Comp.  St  1918, 1  8829),  that  any  person  injured  in  his  business,  or 
property  by  any  other  person  or  corporation,  by  reason  of  anything 
forbidden  or  declared  unlawful  by  the  act,  may  sue  therefor  in  any 
Circuit  Court  in  the  district  in  which  defendant  resides  or  is  found, 
merdy  removes  the  existing  limitations  on  the  venue  of  actions  be- 
tween diverse  citizens,  and  permits  plaintiff  to  sue  defendant 
wherever  he  can  serve  defendant  with  process  good  where  executed.* 
(Ed  Note. — ^For  other  cases,  see  Monopolies,  Cent.  Dig.  I  18 ;  Dec. 
Dig.  28.1 

« Syllabus  co/jpyrUfiiMLt  1915,  by  West  Publishing  Company. 
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BXEOUTOBS   AHD   ADMINISTBATOBS   026 — FOBMlQTt    IbnCDTOB--Rl)aHT   TO 

Sue. — ^An  executor  may  not,  in  the  absence  of  statute  authorizing  it, 
be  sued  outside  of  the  State  granting  his  letters. 

[Ed  Note. — For  other  cases,  see  Executors  and  Administrators, 
Cent.  Dig.  SI  2344-2349;  Dec.  Dig.  625.] 

EXECUTOBS    AND    ADMINISTBATOBS    1 — ^NaTUBE    OF    PBOCEBDINeS — ^"  EX- 

ECT7T0B." — ^The  subject  of  administration  of  estates  of  decedent  is 
in  rem,  and  an  "executor"  is  only  an  official  charged  witii  the 
duties  of  management  and  distribution,  regardless  of  whether  he 
is  vested  with  title  or  whether  the  obligation  to  pay  debts  is 
personal. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators, 
Cent.  Dig.  f  li ;  Dec.  Dig.  1. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Executor.] 
[614]  CoNSTiTXTTioNAL  LAW  305 — VvM  Pbocess  ot  Law-^xtbisdio 
TioN  OF  Fbdebal  Coubts. — ^A  state  may,  as  to  goods  within  its  own 
Jurisdiction,  provide  that  a  foreign  executor  shall  be  its  own  repre- 
sentative, and  that  process  served  on  him  within  its  borders  shall  be 
effective  to  determine  the  disposition  of  such  goods;  but  since  the 
fourteenth  amendment  a  jurisdiction  conflicting  with  the  exclusive 
authority  of  the  State  appointing  the  executor  should  be  disregarded 
at  the  outset,  at  least  in  a  Federal  court. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig. 
Sf  925-027;  Dec.  Dig.  305.] 
CoNSTrrunoNAL  Law  48 — Constbuction  of  Statutes — Constbuction 
IN  Favob  of  Validitt. — ^Where  a  statute  may  be  so  construed  as 
will  render  it  valid,  such  construction  should  be  adopted. 

[Ed.  Note. — For  other  cases,  see  Constitutional  Law,  Cent  Dig. 
I  46;  Dec.  Dig.  48.] 

ExECUTOBS     and     ADMINISTBATOBS     625 — ^ACTIONS..    AOAINST     FOBEIGN 

ExECTTTOBS — JuBTSDiCTioN — Stattjtobt  Pbovisions. — Codo  Clv.  Proc. 
N.  Y.  I  1836a,  providing  that  a  foreign  executor  may  be  sued  in 
any  court  in  the  State  in  his  capacity  of  executor  under  like  restric- 
tions as  a  non-resident  may  be  sued,  must  be  construed  as  opening 
the  courts  of  New  York  to  suits  against  foreign  executors  in  cases 
where  the  law  of  the  domiciliary  State  allows  it 

[Ed.  Note.-— For  other  cases,  see  Executors  and  Administrators, 
Cent  Dig.  SI  2344-2349;  Dec.  Dig.  525.] 

EXECUTOBS     AND     ADMINISTBATOBS     525 — ACTIONS      AOAINST     FOBEIGN 
EXECXTTOB — JXTBISDICTION   OF  FeDEBAL   CoUBT. — ^lU   BU   BCtiOU   at  laW 

under  Anti-Trust  Act  I  7,  brought  against  the  executrix  of  de- 
cedents Jointly  charged  with  the  wrongful  acts  resulting  in  damage 
to  plaintiff,  service  of  summons  on  the  executrix,  a  resident  of 
Texas  and  appointed  by  the  proper  court  of  Texas,  which  was  the 
residence  and  citizenship  of  the  decedents,  made  while  she  v^bs 
sojourning  in  New  York,  is  not  authorized  by  Code  Civ.  Proc,  N.  Y. 
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f  188Qi,  avttorliinc  a  foreign  vxecfaUrt  to  be  sued  ta  like  manner 
and  under  like  reetrictions  as  a  non-resident  may  be  sued. 

[Bd.  Note. — ^For  other  cases,  see  Bxecntors  and  Administrators, 
Cent  Di&  U  2844-2348;  Dec  Dig.  525.) 

At  law.  Action  by  Bobert  H.  Thorbum  against  Dellora 
B.  Gates,  as  executrix.  On  motion  to  quash  service  of  sum- 
mons.   Granted. 

Motion  to  quash  the  service  of  a  summons  in  an  action  at 
law  under  section  7  of  the  Sherman  Act  The  defendant  is 
executrix  of  two  deceased  persons,  who  are  charged  jointly 
with  the  wrongful  acts  which  resulted  in  damage  to  the 
plaintiff.  She  is  a  resident  of  Texas.  The  two  decedents 
were  Texans  by  residence  and  citizenship.  She  wad  ap- 
pointed executrix  by  the  proper  Texas  courts,  who  had  pro- 
bated the  wills  and  are  assuming  administration  of  the  two 
decedent  estates.  The  summons  was  served  in  New  York 
while  the  defendant  was  actually  sojourning  there.  Section 
1836a  of  the  Code  of  Civil  Procedure  of  New  York  is  as 
follows: 

An  executor  or  administrator  duly  appointed  in  any  other  State, 
Territory,  or  District  of  the  United  States,  or  in  any  foreign  country, 
may  sue  or  be  sued  in  any  court  in  this  State  in  his  capacity  of 
executor  or  administrator  in  like  manner  and  under  like  restrictions 
as  a  non-resident  may  sue  or  be  sued,  if,  within  twenty  days  after 
any  such  execntw  or  administrator  shall  commence,  or  appear  in, 
any  action  or  proceeding  in  any  court  in  this  [616]  State  or  within, 
twenty  days  after  he  shaU  be  required  or  directed  by  summons  or 
otherwise  to  appear  therein,  there  shall  be  filed  in  the  office  of  the 
clerk  of  the  court,  in  which  such  action  or  proceeding  shaU  be  brought 
or  be  pending,  a  copy  of  the  letters  testamentary  or  letters  of  ad* 
ministration  issued  to  such  executor  or  administrator  duly  authentic 
cated  as  prescribed  by  section  2704  of  the  code  of  dvU  procedure;  in 
default  whereof  all  proceedings  in  such  action  or  proceeding  may  be 
stayed  untU  such  duly  authenticated  copy  of  such  letters  shall  be  so 
filed. 

Franklin  TT.  M.  Cutoheon  and  A.  L.  Humes ^  both  of  New 
York  City,  for  the  motion. 

John  S.  Wise^  Jr.^  of  New  Ywk  City,  opposed* 
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liKARNia)  Hakd,  district  judge  (after  stating  the  facts  as 
above). 

[1]  Section  7  of  the  Sherman  Act,  in  providing  that  the 
defendant  may  be  served  where  "  found,"  did  not  int^id  to 
extend  the  scope  of  the  process  of  this  court.  It  meant  to 
remove  the  existing  limitations  upon  the  venue  of  actions 
between  diverse  citizens  and  to  permit  the  plaintiff  to  sue 
the  defendant  wherever  he  could  catch  him  with  a  process 
good  where  it  was  executed.  In  this  respect  it  differs  from 
the  provisions  of  the  Clayton  Act  (act  Oct.  15, 1914,  c  321), 
§  12,  38  Stat.  736,  which  gives  a  wider  scope  to  the  process 
itself.  The  validity  of  the  service  of  this  process,  therefore, 
gains  nothing  from  the  fact  that  the  action  arises  under 
section  7  of  the  Sherman  Act,  but  is  to  be  judged  quite  as 
though  it  had  been  an  ordinary  civil  action  before  the  venue 
of  suits  between  diverse  citizens  had  been  limited  to  the 
districts  of  the  parties'  residence. 

[2]  Everybody  agrees  that  without  the  aid  of  a  statute  a 
foreign  executor  might  not  be  sued  outside  of  the  territory 
of  the  sovereign  who  granted  his  letters.  This  was  already 
so  well  established  in  1841  that  Mr.  Justice  Story  thought 
it. unnecessary  to  cite  much  authority  upon  the  point. 
Vaughan  v.  Northrup^  15  Pet.  1,  5,  10  L.  Ed.  639  j  Letoia  v. 
Parrish,  115  Fed.  285,  53  C.  C.  A.  77.  The  doctrine  implies 
that  the  devolution  of  both  rights  and  obligations,  effected 
by  the  decedent's  appointment  and  the  grant  of  letters,  is 
QOt  regarded  as  intended  for  more  than  puipases  of  local 
administration  and  distribution.  A  gift  causa  laortis^  a 
specific  bequest  after  assent  by  the  executor,  an  inherited 
flpeehold,  a  devise,  each  of  these  gives  a  title  which  will  be 
recognized  in  other  jurisdictions,  because  they  are  intended 
to  have  such  an  effect  where  they  occur,  and  other  Stat^ 
recognize  the  legal  results  within  their  own  borders  of  what 
has  taken  place  elsewhere.  Such  might  hkve  been  equally 
well  the  view  taken  of  the  rights  or  obligations  of  the 
executor.  As  haeres  factus  of  the  Roman  law,  from  whom 
he  is  descended,  he  might  have  had  the  same  status  as  the 
heir  at  law  actually  obtained,  and  the  title  and  obligation 
cast  upon  him  might  have  been  regarded  as  effecting  a  sub- 
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stitution  to  be  recognized  eveiywhere.  Indeed,  ^  executor 
has  title,  and  the  judgment  against  him  was  always  regarded 
as  personal  {Stacy  v.  Thrasher^  6  How.  44,  60,  12  L.  Ed. 
387),  even  though  the  executor  had  the  defense  of  plene 
administravit,  and  though  his  actual  Kability  was  upon  the 
theory  that  he  had  assets  in  his  hands,  or  had  committed  a 
a  deyastavit  Had  it  not  been  for  the  interposition  of  the 
ordinary,  it  is  possible  that  an  execu[4tl6]tor  might  have 
become  an  heir  somewhat  as  the  heir  at  law ;  but  since  the 
Ordinary  assumed  always  to  grant  letters  of  administration, 
the  whole  execution  of  the  office  became  in  some  sense  a 
public  duty,  finally  conceived  as  resting  wholly  in  the  hands 
of  the  State  which  first  undertook  it.  The  unwillingness 
of  other  States  to  entertain  such  suits  seems  to  be  explicable 
cmly  upon  this  interpretation  of  the  grant  of  letters. 

[8,4]  I  therefore  regard  the  doctrine  as  having  for  its 
necessary  corollary  that  the  whole  subject  of  administration 
is  in  rem  {Jefferson  v.  Beall^  117  Ala.  486,  28  South.  44,  67 
Am.  St  Rep.  177),  and  that  the  executor  is  only  an  official 
charged  with  the  duties  of  management  and  distribution, 
regardless  of  whether  he  be  vested  with  title  or  whether  the 
obligation  to  pay  debts  be  personal.  These  are  perhaps 
concessions  to  his  historical  evolution,  which  have  now 
ceased  to  indicate  existing  notions.  Section  1836a  of  the 
Code  of  Civil  Procedure  of  New  York  must  be  read  in  the 
light  of  these  general  ideas  regarding  the  status  of  executors. 
No  doubt  the  State  of  New  York,  as  respects  goods  situated 
within  its  own  jurisdiction,  might  provide  that  an  executor 
appointed  elsewhere  should  be  its  own  representative,  and 
diat  process  served  upon  him  within  its  own  borders  should 
be  effective  to  determine  the  disposition  of  all  such  goods. 
Stacy  V.  Thrasher^  saprtk;  McLean  v.  Meek^  18  How.  16, 
15  L.  Ed.  277.  Yet  if  it  attempted  to  go  further  than  this, 
to  take  any  steps  toward  the  disposition  of  decedent's  goods 
situated  elsewhere  and  under  the  existing  administration  of 
another  State,  it  would  violate  the  conmion  understanding 
respefeting  such  matters  and  expose  itself  to  the  disregard  of 
its  judgmente  by  the  State  which  had  appointed  the  executor 
and  aasuma^  the  direction  of  his  official  conduct.   Moreover, 
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since  the  fourteenth  amendment,  the  assumption  of  sudi  a 
jurisdiction  which  conflicted  with  the  exclusive  authority 
of  another  State  over  a  matter  within  its  jurisdiction  would 
itself  be  disregarded  at  the  outset,  at  least  in  a  Federal 
court ;  nor  would  the  executor  be  left  to  the  assertion  of  the 
invalidity  of  such  proceedings,  when  it  was  presented  for 
execution  or  as  evidence.  Pennoyer  v.  Neff^  95  U.  S.  ^714, 
24  L.  Ed.  665;  Dewey  v.  Dea  Moines,  173  U.  S.  193,  19  Sup. 
Ct.  379,  43  L.  Ed.  665 ;  Goldey  v.  Morning  News,  156  U.  S. 
518, 15  Sup.  a.  559,  39  L.  Ed.  617. 

[5,  6]  Section  1836a  may  be  construed  as  intended  for  no 
more  than  to  open  the  courts  of  the  State  to  litigation  in 
those  cases  where  the  law  of  the  State  appointing  the  exr 
ecutor  authorized  a  foreign  action;  but  in  that  case  the 
validity  of  the  process  would  be  wholly  dependent  upon  a 
condition  of  the  law  of  Texas,  which  does  not  in  fact  exist. 
In  so  far,  however,  as  without  the  authority  of  Texas,  New 
York  should  attempt  to  adjust  the  obligations  of  the  ex- 
ecutor as  such,  and  to  make  any  final  determination  of  his 
obligations  in  the  distribution  of  assets  already  in  process  of 
administration  in  Texas,  its  act  would  necessarily  be  brutum 
fulmen  in  its  result,  and  unconstitutional  in  its  inception. 
Nor,  indeed,  is  it  in  this  instance  possible  to  construe  the 
section  as  intended  to  affect  only  goods  now  or  hereafter 
within  the  jurisdiction  of  New  York,  as  suggested  above, 
because  the  language  of  the  act  is  not  apt  to  express  such  a 
distinction,  and,  in  the  absence  of  [617]  some  authoritative 
interpretation  by  the  Court  of  Appeals  of  New  York  to 
that  effect,  no  such  construction  should  be  placed  upon  it. 
Since,  however,  an  interpretation  may  be  placed  upon  the 
statute  which  is  consonant  with  its  constitutionality,  that  in- 
terpretation should  be  chosen,  and  the  statute  read  only  as 
opening  the  courts  of  New  York  to  suits  against  executors 
in  those  cases  where  the  law  of  the  domiciliary  State 
allpws  it. 

[7]  I  have  found  only  one  decision  upon  such  a  statute^ 
and  that  is  the  case  of  Craig  v.  Toledo,  Ann  Arbor  <&  North 
Michigan  R.  R.  Co.,  2  Ohio  N.  P.,  64,  which  is  to  the  con- 
trary.   However,  this  decision  does  not  pass  upon  the  va- 
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lidity  of  the  act  in  r^ect  of  its  extraterritorial  effect,  but 
only  goes  so  far  as  to  hold  that  the  State  might  determine  in 
what  cases  a  foreign  executor  might  be  sued,  leaving  for 
further  determination  the  extent  to  which  the  judgment 
would  be  effective.  That  may  well  be  true  in  Ohio;  yet,  as 
I  have  said,  I  hardly  think  that  it  can  be  supposed  in  the 
ease  of  the  New  York  Code,  whidi  contains  full  provisions 
for  ancillary  administration,  that  the  suit  authorized  against 
foreign  executors  under  section  1836a  was  (mly  intended  as 
an  incident  to  ancillary  administration.  In  any  case,  I  do 
not  feel  disposed  to  follow  that  case,  ii  it  is  to  be  interpreted 
more  broadly. 

Two  objections  may  be  raised  to  this  disposition  of  the 
motion:  First,  it  may  be  suggested  that  a  Federal  court 
does  assume  jiudsdiction  over  the  determination  of  suits 
against  executors,  though  it  will  leave  to  the  State  courts 
of  probate  the  actual  enforcements  of  the  decrees  which 
result.  In  answer  it  must  be  remembered  that  a  Federal 
court  is  not  the  court  of  an  independent  State,  and  that  in 
any  event  it  does  not  attempt  to  obtain  jurisdiction  outside 
of  the  State  in  which  the  executor  is  appointed.  The  Consti- 
tution, in  giving  to  Federal  courts  jurisdiction  over  contro- 
versies between  diverse  citizens  by  sovereign  power,  gives 
an  authority  pro  tanto  over  domestic  administration  which 
does  not  exist  between  independent  States.  It  might,  in- 
deed, have  gone  further  and  made  effective  its  own  decrees, 
assuming  the  total  administration  of  decedents'  estates, 
except  for  the  fact  that  this  might  involve  purely  domestic 
matters,  and  perhaps  because  it  had  no  machinery. 

The  second  supposed  difficulty  is  practical,  and  arises 
from  the  fact  that  an  absentee  executor  might  remain  inac- 
cessible to  the  control  of  the  State  which  appointed  him. 
This  question,  however,  goes  only  to  the  power  of  the  State, 
which  has  assumed  administration  of  the  decedent's  assets, 
to  secure  an  efficient  administration,  and  can  not  be  the 
excuse  for  the  assuiiiption  by  another  State  of  those  func- 
tions. I  do  not  forget  those  cases  where  the  executor,  having 
assets  in  his  possession,  has  repudiated  the  authority  of  his 
own  State  and  taken  them  out  of  its  power.    Bergmann  v. 
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L(yfd,  194  N.  Y.  70,  77,  86  K  E.  888;  Lwn%  v.  PofrfaA,  116 
F^.  285,  08  C.  C.  A.  77.  Those  cases  are  to  be  interpreted 
upon  the  theory  that  the  exeentc^',  having  abandoned  his 
obligations  and  being  disposed  to  aasume  mere  personal 
d(»ninion  over  tiie  assets,  is  lost  to  the  State  which  originally 
assumed  jurisdiction,  and  ceases  to  be  effectively  subject  to 
any  l^w.  He  becomes,  as  [618]  it  were,  an  outlaw,  who 
may  be  brought  to  account  and  compelled  to  do  justice  per- 
sonally wherever  he  may  be  found. 

1  have  assumed  throughout  that  section  1886a  of  the  Code 
of  Civil  Procedure  may  give  jurisdiction  to  a  Federal 
court.  This  question  need  not  be  decided,  because,  even 
assuming  it  to  be  determined  in  the  plaintiff's  favor,  it  will 
not  serve  to  protect  the  process  here  in  <piesti<ML 

Motion  to  quash  is  granted. 


UNITED  STATES  v.  MOTION  PICTURE  PATENTS 
CO.  ET  AL.« 

(District  Ck>urt,  B.  D.  P^msyltaiiia.    October  1, 1915.) 

[225  Fed.  Rep.,  800.] 

OoPTUOHTs  65 — CodPYBraHT  Laws — ScoPB.-OopyrlghtB  of  dfamatlza- 
tioDS  cover  photoplay  preeentatloiis  of  the  sane  subject* 

[Bd.  Note.— For  other  cases,  see  Copyrii^ts,  Gent  Dig.  I  d2 ;  Dee, 
Dig.  65.] 

GoMicEBGB  15 — MoNOPOuss  12 — Intebstatb  Oommebci — Subjects 
OF. — Photoplay  films,  8hli4)ed  from  one  State  to  another,  are  sub- 
jects of  Interstate  commerce,  and  f^ll  within  the  scope  of  Antl- 
Tmst  Act  Jnly  2,  1890,  c.  0i7,  26  Stat.  209,  prohibiting  unreason- 
able and  undue  restraint  of  trade  and  oommerce. 

[Bd.  Note.— For  other  cases,  see  Commerce,  Gent.  Dig.  II  17,  34, 
35;  Dec.  Dig.  15;  McHiopolies,  Dec  Dig.  12.] 

Monopolies  1 — ^Patbnt  Laws — ^Anti-Tbust  Act. — ^The  patent  laws, 
which  preserve  to  a  patentee  the  exclusive  ri^t  for  a  limited  time 
of  making  and  vending  the  patented  article,  are  not  repealed  by 

«For  opinion  concerning  record  on  appeal  (230  Fed.  541),  see  ^ii, 
page  222.    The  case  is  now  pending  on  appeal  in  the  Supreme  Oourt 
*  Syllabus  copyrighted,  1916,  by  West  Publishing  Oiniq>any. 
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AAti'Tnut  Act  July  2,  1890,  aad  the  patentee  bj  Tirtue  of  111b 
patent  may  impoee  reasonable  conditions  of  bailment  or  sale. 

[Bd.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  §  1 ;  Dec. 
Dig.  1.] 

MoNOPOUis  29— Anti-Teust  Act — **  Conspibact." — Under  Anti-Trust 
Act  Jnly  2,  1880,  which  denounced  unreasonable  competition  and 
conspiracies,  a  '*  conspiracy  "  may  haye  as  an  elemoit  the  seeking 
of  an  unlawful  end  or  the  employment  of  unlawful  means,  and  the 
good  motiyes  of  the  conspirators  are  no  defense. 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent.  Dig.  I  19 ;  Dec. 
Dig.  29. 

Wix  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Ck>ni9»iracy.l 

MoNOPOUss  12 — Rights  or  Patentees. — ^The  owner  of  a  patented 
device  may  acquire  any  other  patents  for  improvements,  or  several 
owners  may  pool  their  ownerships  for  their  joint  protection;  but 
such  patents  can  not  be  acquired  or  combined  for  the  purpose  of 
unlawful  restraint  of  trade 

(Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  I  10 ;  Dec. 
Dig.  12.] 

[801]  Monopolies  12 — ^What  Constftute — ^Defenses. — ^Motion  pic- 
ture producers  and  importers,  some  of  whom  had  patents  upon 
articles,  such  as  the  positive  films,  cameras,  and  projecting  ma- 
chines, formed  a  combination  to  regulate  the  trade.  They  created 
a  board  to  censor  films,  and  established  exchanges,  refusing  to 
sell  films  to  Qi)erators  of  theaters  who  did  not  belong  to  their 
exchanges,  and  who  did  not  pay  royalties  on  their  machines  to 
the  combination,  regardless  of  when  or  from  whom  they  were 
purdiased.  The  restrictions  were  attempted  to  be  justified  as  a 
protection  of  the  patent  rights  of  the  parties  to  the  conibination. 
Held,  that  such  combination  was  invalid,  as  a  violation  of  Anti- 
Trust  Act  July  2,  1890. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  10 ;  Dec. 
Dig.  12.1 

In  Equity.  Petition  by  the  United  States  against  the 
Motion  Picture  Patents  Company  and  others  to  restrain 
defendants  as  a  monc^ly.    Decree  for  petitioner. 

T.  W.  Oregcry^  Atty.  Gen.,  O.  CarroU  Todd^  Asst.  Atty. 
Gen.)  Edurin  P.  Oro9venor,  Sp.  Asst  Atty.  Gen.,  and  Franais 
Fiiher  Kam,  U.  8.  Att^.,  of  Philaddphia,  Pa.,  for  the 
United  States. 

/.  H.  OaldwOl,  of  New  York  City,  and  Charl0i  K.  Zuf 
and  J^hH  O.  Joknwm^  both  of  Philadelphia,  Pa.|  tot  defe^- 


Digitized  by  VjOOQIC 


206  225  VEHfEBJLL  BBPOBXBB^  BOL 

Opinion  of  the  Ck>nrt 

dants  General  Film  Co.,  Thomas  A.  Edison,  Inc.,  Frank 
L.  Dyer,  William  Pelzer,  Melies  Mfg.  Co.,  Pathe  Frftres, 
Ealem  Co.,  Gaston  Melies,  J.-  A.  Berst,  and  Samuel  Long. 

James  J.  AUeuj  of  New  York  City,  for  defendants  Vita- 
graph  Co.  and  A.  E.  Smith. 

David  J.  Myers^  of  Philadelphia,  Pa.,  and  George  R. 
WUliSy  Luther  M.  R.  WiUis^  and  Frederick  R.  WHUamSj  all 
of  Baltimore,  Md.,  for  defendants  Armat  Moving  Picture 
Co.,  Harry  N.  Marvin,  Jeremiah  J.  Kennedy,  Biograph 
Co.,  and  Motion  Picture  Patents  Co. 

R.  0.  Moon^  of  Philadelphia,  Pa.,  for  defeDdant  Sieg- 
mund  Lubin. 

CJtarlea  Biddle^  of  Philadelphia,  Pa.,  and  Henry  MelvtUey 
of  New  York  City,  for  defendants  Essanay  Film  Mfg.  Co., 
George  Kleine,  Selig  Polyscope  Co.,  George  K.  Spoor,  and 
W.  N.  Selig. 

Charles  F,  Eingsley^  of  New  York  City  {MelviUe  Chwrch^ 
of  Washington,  D.  C,  of  coimsel),  for  all  defendants. 

Dickinson,  District  Judge. 

A  petition  was  filed  in  this  case  under  the  act  of  July  2, 
1890,  averring  the  combination  of  the  defendants  to  accom- 
plish an  unlawful  restraint  of  trade,  and  consequent  obstruc- 
tion of  the  free  flow  of  commerce  in  interstate  transactions, 
in  the  sale  of  positive  motion  picture  films  and  other  neces- 
sary accessories  of  the  motion  picture  art.  The  prayer  is  that 
a  stop  be  put,  by  the  power  of  the  law,  to  the  practice 
charged  to  be  illegal. 

The  record  is  of  such  bulk,  and  the  discussion  has  taken 
such  a  wide  range,  and  has  with  sudi  thoroughness  dealt  with 
all  possible  phases  of  the  case,  that  to  even  outline,  with  any- 
thing like  adequacy,  all  the  considerations  involved  in  its  de- 
cision, would  extend  an  opinion  beyond  manageable  limits. 
The  present  diisciission  is  therefore  limited  to  two  questions 
(and  largely  to  one  of  these)  which  give  us  the  beanng 
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pointe  upon  which  the  whole  case  turns.  This  restriction 
[809]  does  not  imply  the  slighting  of  any  feature  of  the 
arguments,  so  well  worthy  of  the  fullest  attention,  which 
has  be^i  addressed  to  us,  because  there  is  substantial  accord 
in  the  thouj^t  that,  with  these  questions  eliminated,  the 
defense  has  failed.  This  feature  will,  however,  be  adverted 
to  later. 

At  the  risk  of  being  open  to  the  criticism  of  its  being 
wholly  academic,  a  start  may  be  made  with  a  few  general 
observations.  The  beginnings  of  this  controverEiy  are  found 
in  the  ages-long  struggle  ^'  to  secure  the  blessings  of  liberty," 
to  obtain  which  is  stated  to  be  one  of  the  objects  of  our 
Constitution.  There  is  deep-grained  in  hmnan  nature  the 
impulse  to  influence,  and,  so  far  as  it  can  be  done,  control, 
the  actions  of  others.  It  is  too  much  to  expect  that  this  con- 
trol, when  secured,  will  always  be  exerted  for  altruistic  ends. 
Out  of  this  condition  has  arisen  the  need  of  a  power  of 
government  to  check  the  restraints  which  the  strong  would 
otiierwise  impose  upon  those  whom  they  could  control. 
Power  and  efficiency,  however,  are  possessed  in  insensible 
gradation,  and  there  is  a  right  to  the  liberty  of  its  full,  fair 
exercise.  There  would  be  no  real  gain  in  securing  to  aome 
freedom  from  extra-legal  control,  by  imposing  upon  all  un- 
fair and  unreasonable  restraint,  through  an  imf  air  and  un- 
wise administration  of  the  law. 

The  liberty  spoken  of  in  our  Constitution  had  more  direct 
reference  to  this  latter  freedom  from  the  ^'  undue  and  un- 
reasonable "  exactions  of  constituted  rulers.  In  the  cycle  of 
human  effort,  we  have  come  back  to  the  needs  which  moved 
men  into  constituting  rulers  over  themselves,  and  the  power 
of  the  law  has  been  invoked  for  protection  against  what  are 
declared  to  be  evil  practices.  The  particular  phase  of 
liberty  with  which  this  law  concerns  itself  is  the  freed6m  or 
free  flow  of  commerce.  It  is  based  upon  the  right  of  every 
individual  to  choose  his  own  calling  in  life,  and  to  follow  the 
trade  of  his  dioioe  unhampered  by  any  undue  and  unfair 
interference  from  others.  It  secures  this  ^^  blessing  of 
liberty  "  to  all  by  making  it  unlawful  for  any  to  conspire 
to  bi^og  about  ^restraint  of  trade  or  jcommerce."    This  is 
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the  genesis  and  motive  of  the  act  of  July  2,  1890.  It 
(within  constitutional  limitations)  to  reach  this  end  by  de- 
claring all  such  conspiracies  to  be  criminal,  and  places  under 
the  ban  of  its  condemnation  all  such  attempts  "  to  monopo- 
lize any  part  of  trade  or  commerce."  Its  meaning  has  heem 
declared  in  as  broad  and  clean  a  sweep  of  language  as  could 
well  be  employed,  and  has  been  interpreted  for  us  in  a  series 
of  opinions  which  render  further  comment  worse  than  Tain. 
There  are  now  more  than  a  round  dozen  of  these  decisions 
in  which  can  be  found  the  rule  to  be  applied  to  the  facts  of 
the  instant  case. 

[1,2]  The  full  text  of  the  complaint  appears  in  the  record 
and  is  too  lengthy  for  quotation.  The  gravamen  of  the 
offense  may  be  gathered  from  the  general  summary  that  it 
is  a  conspiracy  to  drive  from  the  field  all  other  traders  in  the 
things  which  make  possible  the  practice  of  the  motion- 
picture  art,  and  to  monopolize  to  themselves  that  trade,  and 
throu^  this,  the  practice  of  the  art  itself.  This  latter  feature 
justifies  the  interpolation  into  the  discussion  of  a  prelimi- 
nary question  which  lies  at  the  threshold  of  the  proceedings. 
The  defense  asserts  the  real  charge  to  be  that  of  an  effort  to 
control  the  motion-picture  business.  This  is  asserted  to  be 
the  business  of  dramatic  rep[803]resentation,  and  dramatic 
representation  to  be  the  practice  of  an  art  The  control, 
with  the  seeking  of  which  the  defendants  are  charged,  is 
therefore  the  control  of  an  art,  and  not  of  trade,  or  of  any- 
thing which  is  the  subject  of  commerce,  or  can  be  brought 
within  the  laws  relating  thereto. 

It  has  been  settled  by  the  decisions,  under  the  earlier  copy- 
right laws,  that  the  copyright  of  a  dramatization  covered  a 
photo-play  presentation  of  the  same  subject.  This  was  baaed 
up<»i  the  recognition  of  what  every  observer  experiences,  the 
similitude,  if  not  identity,  of  the  impresdons  received  from 
seeing  a  photo-play  and  from  the  same  play  acted  out  by 
actors  living  and  moving  before  his  eyes.  The  photo-play 
business  may  therefore  be  well  said  to  beix  the  same  relatioii 
to  dramatic  art  which  the  theatrical  business  does.  The 
latter  has  not,  however,  the  same  relation  to  trade  and  CQm- 
meroe.    Tbe  moving^picture  business,  as  an  entirety,  is  xbade 
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up  of  the  presentatiosis,  to  wbieh  the  public  is  invited,  and 
of  a  trade  in  othc^r  things,  which  make  this  final  display  pos- 
sible. If  it  is  a  photo-pis^,  it  has,  of  course,  the  same  basis 
of  the  labors  of  the  author  and  the  art  of  the  actor  as  has 
the  acted  play.  The  spectator  of  the  play  sees  the  actors 
acting  out  the  play.  That  which  the  spectator  of  the  photo- 
play thinks  he  sees  is  an  illusion.  He  thinks  he  sees,  for 
instance,  a  man  moving  (or  a  picture  of  it) ,  and  in  one  sense 
he  does,  because  such  is  his  mental  impression  of  what  is  be- 
fore him.  This  illusion  is  produced  by  projecting  upon  a 
screen,  in  rapid  succession,  enlarged  reproductions  of  a  series 
of  consecutively  quickly  taken  photographs  of  a  man  as  he  is 
moving.  There  must  be,  therefore,  in  the  motion-picture 
business  the  use  of  all  these  additional  accessories,  from  the 
screen  back  to  the  raw  film  and  the  camera,  as  part  of  tiie 
apparatus  for  the  production  of  a  photo-play. 

One  of  these  essential  things  in  the  motiop-picture  business 
is  the  positive  motion-picture  film  or  reel,  and  the  charge 
made  against  these  defendants  is  that,  whatever  may  have 
been  their  final  purpose  with  respect  to  the  control  of  the 
art^  what  they  combined  to  do^  and  have  done,  is  to  restrain 
trade  or  commerce  in  these  fiilms,  which  are  articles  of  trade 
and  the  subject  of  large  interstate  transactions,  in  which  the 
defandants  had  part  The  latter  fact  is  admitted.  It  is 
evident  that  whoever  controls  the  films  referred  to  controls 
the  motion-picture  business,  but  the  point  with  which  we 
are  now  concerned  is  that  interstate  trade  in  these  films  is 
within  the  statute. 

[8-6]  The  next  branch  of  the  defense  which  presents  itself 
for  analysis  and  discussion  is  that  based  upon  the  patent 
Tit^btB  of  the  Motion  BLeture  Patents  Company.  The  plea  is, 
in  legal  effect  and  in  practical  acknowledgment,  one  in  con- 
fession and  avoidance,  for  there  is,  as  already  stated,  a  sub- 
stantial (althouj^  not  formal)  admission  that^  with  this 
patent-ryg^t  ownership  out  of  the  case,  plaintiff  should  have 
the  relief  pn^^ed. 

The  impD^nee  qf  the  <|ue6tio^  thus  raised  can  no^  weU  be 
o¥<»s6stimAted,  The  eulogy  whicb  consul  have  bestow^ 
nf(m  QUt  patontlaw  lystem  epringp  tv^m  xeal  feeling,  and  is 
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not  only  a  beantifol,  but  doubtless  a  deserved,  tribute  to  its 
merits,  and  their  eloquent  portrayal  of  the  benefits  whidi 
have  flowed  from  it  is  as  true  as  it  is  impressive.  [804]  It  is 
easy  to  keep  in  sympathetic  touch  with  tiiem  in  tiie  first  step 
in  their  argument,  and  to  accept  the  proposition  that  the 
Anti-Trust  Act  did  not  work  a  repeal  of  the  patent  laws. 
This  must  be  accepted  cm  general  principles,  ev«i  were  its 
supports  not  buttressed  by  the  cases  to  whidi  wo  have  been 
referred.  That  their  validity  is  not  open  to  question  in  a 
collateral  proceeding,  and  is  to  be  assumed  in  this  iiiquiry, 
must  also  be  conceded.  Prima  facie  they  are  and  must  be 
taken  to  be  valid,  and  to  be  for  what  the  claims  allowed  by 
the  Patent  Office  show. 

A  little  space  may  How  be  devoted  to  the  consideration  of 
what  a  patent  right  is,  in  order  that  we  may  understand  the 
true  value  of  this  part  of  the  defense.  As  has  been  well  said, 
the  patent  laws  do  not  confer  any  right  to  make,  use,  or  vend 
the  subject  matter  of  an  invention.  This  is  the  natural  ri^t 
of  the  inventor.  What  the  patent  law  does  do,  for  one  thing, 
is  to  take  away,  for  a  limited  time,  from  all  others  tiian  the 
patentee,  or  his  assigns,  that  which  would  otiierwise  have  be- 
longed to  them  also — tiie  right  to  make,  use,  or  vend  the 
patented  article.  Another  thing  it  does  is  to  pro£fer  to  the 
patentee  the  aid  of  the  law  iii  ^iforcing  this  prohibititm 
upon  others.  The  latter  is  really  the  right  given.  It  is  ib% 
right  to  a  remedy.  It  is,  as  it  is  sometimes  phrased,  a  pro- 
prietary right.  There  is  also  the  idea  of  property  of  a 
special  kind,  which  has  all  the  general  characteristics  of  other 
Idnds  of  property.  The  ownership  of  a  patent,  as  the  owner- 
ship of  any  form  of  property,  may  c<mf er  a  power  upon  tie 
proprietor  which  he  otherwise  might  not  have  het&a  able  to 
wield.  It  has  its  peculiarities,  as  other  kinds  of  property 
have,  and  certain  consequences  flow  from  tiiis.  To  <me  of 
these  we  will  later  refer,  but  the  point  now  presented  is  that 
a  patent  as  property  must  hkve  the  same  relations  to  tiie  act 
of  1890  as  would  any  other  kind  of  property.  In  view  of 
this,  it  is  a  little  difficult  to  grasp  the  thought  that,  in  tiiis 
broad  aspect,  patents  are  not  subjected  to  the  pr<Msicaia  of 
this  act,  just  as  is  any  other  spedee  of  prbperQrv  We  Me:iio 
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efci^^  from  ttie  eondusioii  that  th^  are.  Josfe  here,  how- 
ever, eomoB  in  a  difference  bom  of  one  of  the  peculiarities  to 
wfaidi  reference  was  made. 

The  act  of  1890,  in  its  first  section  (Comp.  St.,  1913, 
§  8820),  dedares  combinadonB  in  restraint  of  trade  to  be 
illegal.  By  its  second  section  it  condemns  monopdy.  The 
opinicms  in  Stamdard  OH  Co.  v.  United  States^  221  U.  S.,  1, 
81  Sup.  Ct,  602,  56  L.  Ed.,^l»,  84  L.  R.  A.  (N.  S.),  884, 
Ann.  Cas.  1912D,  784,  Keystone  Watch  Co.  v.  United  States 
(D.  C),  218  Fed.,  602,  and  in  Patterson  v.  United  Stai^, 
222  Fed.,  699, 188  C.  C.  A.,  123,  make  clear  the  porpoee  and 
BOQff^  of  the  two  sections.  The  condemnation  is  visited  both 
upon  the  meuis  and  the  end,  forbidden  by  law.  A  pecul- 
iarity of  the  rights  of  the  owner  of  a  patent,  as  distinguished 
from  other  property,  is  this:  Each  has  the  right  to  sell  that 
which  k  his,  bat  the  owner  of  tiie  patent  has  the  exclusive 
right  to  sell  his  patented  aHide.  This  is,  in  a  very  substan- 
tial sense,  a  monopoly.  It  must  be,  however,  that  the 
monopoly  here  meant  is  not  llie  monopoly  condemned  by  the 
act  of  1890.  To  hold  otherwise  would  clearly  be,  as  counsel 
f oir  defendants  urge,  a  logical  absurdity,  because  there  can  be 
no  sirch  thing  as  restraint  in  a  trade  which  has  no  existence, 
and  a  monopoly  created  by  law,  in  pursuance  [806]  of  a 
policy  of  the  law,  can  not  be  said  to  result  from  such  re- 
straint To  transfer  a  phrase  from  the  opinion  of  Judge 
Cochran,  in  Patterson  v.  United  ^tates^  which  was  directed 
to  something  else,  but  which  is  applicable  here : 

**  There  can  be  no  monopoUzing  in  the  legal  and  accurate  sense  of 
the  word  where  there  can  he  no  common  occupation.*' 

The  right  to  sell  carries  with  it  the  right  to  withhold  from 
sale,  or  to  part  with  the  possession  without  parting  with  the 
ownership.  It  also  confers  the  right  to  impose  reasonable 
and  legid  conditions  of  bailment  or  sale  ^restricting  the 
terms  upon  which  the  [patented]  article  may  be  used  and  the 
price  to  be  demanded  therefor.^  All  these  propositions  are 
xdear,  and  have  been  expressly  held  to  be  the  law.  Bement 
V.  National  Co.,  186  IJ.  S.,  70  and  72,  22  Sup.  Gt.,  747,  46  L. 
Ed.,  1068;  and  Staryl(frd  Co.  v.  United  States^  226  U.  S., 
20, 40, 88  dup^Ct^  9,  Hi  ^  Ed.,  107.   The  limitation  that  the 
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terms  must  be  legal  should,  however,  not  be  tost  sight  of. 

An  effort,  for  instance,  after  a  sale,  to  impose  a  sale  prioe 

.  condition,  which  will  follow  the  article  through  successive 

sales,  will  not  be  upheld. 

We  have,  therefore,  to  determine  the  limits  of  a  right  and 
a  wrong  which  seem  to  overlap  each  othra*.  It  is  the  right 
of  a  patentee,  through  having  the  exclusive  sale  of  the  pat- 
ented article,  to  control,  and  in  that  sense  to  monopolize,  the 
trade  in  it.  It  is  wrong  by  any  illegal  restraint  of  trade  to 
monopolize  it,  or  any  part  of  it.  On  the  one  hand,  it  can 
not  have  been  intended  to  make  it  imlawful  to  acquire  that 
the  right  to  which  the  law  has  conferred.  On  the  other 
hand  (as  already  observed),  it  cui  nk>t  be  that  the  grant  of  a 
patent  right  confers  a  license  to  do  that  which  the  law 
condemns 

The  solution  of  the  problem  is  to  be  sought  by  finding  the 
special  field  of  operation  of  each  of  these  laws.  There  is  a 
field  of  trade,  the  sole  occupancy  of  which  may  be  in  a 
patentee.  Here  he  is  supreme,  and  the  keeper  of.  tke  gate 
of  entrance.  There  is  another  field  which  is  in  the  common 
occupancy  of  all.  Where  the  law  has  given  the  whole  field 
to  a  patentee,  with  the  express  right  of  exclusion  of  others, 
and  the  use  of  the  power  of  the  law  to  enforce  the  e^Eclusion, 
it  is  unthinkable  that  such  exclusion  is  an  illegal  restraint 
of  trade.  Where  the  field,  however,  is  open  to  all,  oompeti- 
tion  for  trade  is  likened  to  a  race  in  which  all  may  enter, 
but  in  which  there  must  be  no  unfair  jostling  or  hampering 
of  others.  Each  one  is  free  to  exert  all  his  powers,  and  dis- 
tance, if  he  can,  all  competitors,  and  wii]^  all  the  prizes;  but 
he  must  run  fairly  and  accord  to  others  a  like  freedom.  If 
he  possesses  a  patented  device  which  will  aid  him  in  the  race, 
he  may  use  it,  as  he  may  use  any  other  form  of  property; 
but  he  must  put  it  only  to  its  proper  use,  and  if  he  uses  it  as 
a  weapon  to  disable  a  rival  contestant  or  to  drive  him  from 
the  fiteld,  he  can  not  justify  such  use  because  of  his  patent 
right,  except  to  the  extent  of  protecting  his  exclusive  right. 
We  have,  therefore,  the  prindple,  which  is  recognized  in  all 
the  cases,  that  if  the  subject  matter  of  a  contract,  which 
otherwise  would  be  illegal  because  in  restraint  of  trade,  is  a 
patented  article,  tiiis  taked  away  the  illegality  only  to  the 
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cartent  to  whidi  the  field  of  the  trade,  controlled  throngh  the 
combination,  is  coextensive  with  [806]  the  field  within 
whidi  ezeluiBiTe  control  has  been  granted  by  the  law.  This 
k  the  doctrine  of  Henry  v.  Dick^  224  U.  S.  1,  32  Sup.  Ct. 
364,  56  L.  Ed.  645,  Ann.  Oas.  1913D,  880,  Bement  y.  Harrow 
Co.,  186  U.  8.  70, 22  Sup.  Ct.  747,  46  L.  Ed.  1058,  the  Bath 
Tvb  case,  226  U.  S.  20, 38  Sup.  Ct.  9,  57  L.  Ed.  107,  and  aU 
the  other  kindred  cades  to  which  we  have  been  referred. 

The  difference  between  this  private  field  and  the  common 
field  of  trade  is,  as  a  distinction,  sufficiently  clear;  but  there 
may  be  again  an  overlapping.  The  owner  of  a  patented 
article  has  tiie  rig^t  to  enter  upon  this  common  field  of 
trada  His  patented  article  may  be  so  superior,  or  of  sndbi 
less  cost  than  anything  else  upon  the  market,  as  to  supplant 
all  others  and  give  to  him  the  whole  trade  as  effectually  as 
if  his  patented  article  had  originally  had  the  field  to  itself. 
Indeed,  its  ownership  may  be  sought,  for  the  reason  that 
it  has  this  possibility  of  power.  Again,  the  patent  may 
apply  to  only  certain  features  of  the  article  of  trade,  and 
yet  enable  tlM  owner  to  reap  the  same  advantage,  and  con- 
trol a  trade  in  what  is  beyond  the  exclusive  rights  given  by 
the  patent.  The  special  circumstances  affecting  a  particular 
contract  or  combination  may  make  the  principle  difficult 
of  application  and  the  line  of  legality  or  illegality  hard  to 
draw,  but  the  principle  remains  the  sanie.  The  legality  of 
such  a  contract  is  determined  by  the  judgment  of  whether, 
in  its  whole  scope  and  legal  intendment,  it  is  fairly  limited 
in  its  operation  to  the  proper  field  of  trade  belonging  to  the 
patentee,  and  wheOier  any  further  advantages  which  flow 
to  him  are  fairly  incidental,  and  are  not  the  evil  fruit  of 
unfair  practices  employed  to  restrain  the  right  of  others  to 
a  share  of  the  common  trade.  It  is  the  legal  intendment  of 
the  contract  or  combination  which  is  to  be  found.  The 
motives  of  the  contracting  parties,  whether  innocent  or 
otherwise,  do  not  determine  the  real  character  of  their  act ; 
but  it  is  determined  through  the  judgment  of  the  law. 
Motives  and  intentions,  except  as  declared  or  appearing  from 
the  character  of  the  act,  are  too  vague  and  difficult  of  ascer- 
tainment to  be  made  the  basis  of  the  legal  judgment  called 
for  in  such  cases.    A  conspiracy  under  this  statute^  as  at 


Digitized  by  VjOOQIC 


214  tts  njmuAL  bbpobzsb^  wi. 

Opinion  of  the  Court 

common  law,  may  have  as  an  lenient  the  seddng  of  an 
unlawful  end  or  the  employment  of  unlawful  means. 

We  learn  from  the  opinion  in  the  Keystone  Watdi  Caae 
Co«  case  that  the  prohibited  restraint  of  trade,  beside  being 
undue  and  unreasonable,  must  be  the  direct,  and  not  a  merely 
incidental,  result  of  the  contract  or  oomhinatioa,  before  the 
latter  will  be  condemned  as  illegal.  If  it  is  asked  to  be 
condemned,  not  because  of  the  illegality  of  the  means  em- 
ployed to  accomplish  its  end,  but  because  monopoly  results 
as  a  consequence,  the  monopoly  must  be  shown  to  be  an 
unlawful  monopoly,  not  the  monopoly  granted  by  the  patent 
laws.  A  contract  or  agreement  among  business  men  which 
bad  as  its  end  to  preserve  to  the  owners  of  a  patent  the 
exclusive  sale  of  the  patented  article,  and  as  its  means  the 
exercise  of  due,  reasonable,  and  ftdrly  proper  omtrol  over 
sales  to  be  made,  would  not  be  condemned  as  void  in  itself 
or  justify  any  inference  of  guilt  under  the  act  of  1890. 
Where,  however,  by  what  was  agreed  to  be  done,  the  end 
indicated,  in  the  sense  of  the  result  to  be  expected,  was  a 
monopolistic  control  of  what  was  not  the  exclusive  property 
of  any  one,  or  such  a  monopoly  was  [807]  tiie  direct  result 
of  undue  and  unreasonable  restraints  of  trade,  to  be  employed 
as  the  means  of  carrying  out  what  was  to  be  done,  the  fact 
that  any  one  or  more  of  the  persons  concerned  owned  patents 
would  not  prevent  a  finding  of  conspiracy. 

A  feature  of  the  Watch  Case  Co.  Utigation  affords  us  an 
illustration  of  the  extent  to  which  patent  ri^ts  enter  into 
the  defense  to  proceedings  of  this  character.  The  feature 
alluded  to  was,  in  the  language  of  the  opinion,  that  of — 

"  the  system  under  which  the  Howard  watch  was  sold  by  defendants. 
Certain  •  •  •  parts  of  the  Howard  watch  were  covered  by  bona 
fide  patents  taken  oat  and  used  for  a  lawful  purpose,  and  as  the 
owner  of  these  patents  the  company  had  the  right  to  i^fiake  a  direct 
agreement  with  the  Jobbers,  whereby  a  minimum  pric^  was  fixed  at 
which  the  jobl)er  might  selL  •  •  •  The  company  went  farther, 
however,  and  by  mere  notice  to  the  retailer,  accompanying  the  box  in 
which  the  watch  was  sold  by  the  Jobber,  attempted  to  fix  the  minimum 
price  at  wlii(^  the  retailer  mi|^  seU  to  the  coasomer.  •  *  ^ 
Whe^  the  company  sold  the  watch  to  the  Jobber,  it  had  folly  exw dsed 
its  right  to  vend,  and  had  no  right  to  use  the  notice  subseqaently 
given  in  order  to  control  the  price  at  which  the  retaUer  might  selL*^ 
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As  a  oondu£Bi<NDi  to  th^  whde  diflcusBun^  we  deem  the  Batb 
Tab  case  to  be  decisiye  of  the  principle  contended  fc»r  by  the 
United  States.  There,  it  is  true,  the  patent  was  not  on  the 
ware,  whidi  was  the  sabjec^  of  the  trade  souj^t  to  be  mo- 
nopolised, but  on  a  UkA  used  in  its  manufacture,  and  the 
ease  doubtless  might  have  been  ruled  upon  that  distinction. 
We  cannot  accept,  as  well  taken,  the  position  that  it  was  so 
ruled,  because  the  court,  in  formulating  a  statement  of  the 
principle  upon  which  the  ruling  was  based,  ezpreesly  refused 
to  plant  the  decision  on  this  narrow  ground,  but  placed  it 
upon  the  broad  principle  that  the  agreements  in  that  cas&^ 

*'  transcended  what  was  necessary  to  protect  the  use  of  the  patent  or 
the  moQ<^K>ly  which  the  law  conferred  npon  it.  They  passed  to  the 
pnrpoee  and  accomplished  a  restraint  of  trade  condemned  by  the 
Sherman  law.  •  •  •  The  agreements  •  •  •  combined  the 
manufacturers  and  Jobbers,  t  t  •  which  combination  was  con- 
demned by  this  court  as  offending  the  Sherman  law.  The  added  ele- 
ment of  the  patent  •  «  •  cannot  confer  immunity  from  a  like 
condemnation;  *  *  ^  and  this  we  say  without  entering  into  the 
consideration  of  the  distinction  of  rights  for  which  the  QoT^mmest 
contends  between  a  patented  article  and  a  patented  tool  used  in  the 
manufacture  of  an  impatented  article.  Rights  conferred  by  patents 
are  indeed  very  definite  and  extensive,  but  they  do  not  give,  any  more 
ttian  other  rights,  an  universal  license  against  positive  prohibitions. 
Tlie  Sherman  law  is  a  limitation  of  rights,  «  •  •  which  may  he 
pushed  to  evU  consequences.    •    •    • " 

We  would  feel  constrained,  on  the  authority  of  this  case 
alone,  to  find  that  the  agreements  and  acts  of  the  defend- 
ants in  the  present  case  went  far  beyond  what  was  necessary 
to  protect  tiie  use  of  the  patents  or  the  monopoly  which  went 
with  them,  and  that  the  end  and  result,  which  would  be  ex- 
pected to  be  and  was  accomplished,  was  the  reBtnmit  of 
trade  condemned  by  law.  Some  of  the  con»iderationB  which 
move  to  this  conclusion  are  stated  later. 

This  is  a  lengthy  prdude  to  the  consideration  of  the  spe* 
dal  facts  of  this  case.  We  feel  relieved  from  the  necessity' 
of  any  extended  reference  to  them,  because  they  are  s^ 
forth  in  the  cMnplainiikg  i>etition  witii  a  precisi<m  and  ac- 
curacy which  has  prevented  denial,  except  [8%8]  as  to  the 
motives  which  actuated  the  defendants  and  the  legality  of 
tiie  monop<^.    Witii  respect  to  the  motives  and  oonBcious 
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IAlirt>oM6  by  ^hieh  men  are  aekiated^  it  htm  been  well  »id 
that  these*  ^^  cannot  be  easily  e^imated,^'  and  we  may  <K>noede 
to  the  d^teidantd  no  purpose  to  offend  against  or  to  evade  the 
law,  and  that  their  intentions  Were  as  benefieent  and  have 
resulted  in  as  miioh  good  to  the  patronage  of  tiie  art  as  is 
claimed,  and  that  t^s  good  b^is  a  fair  relation  to  the 
pr(^ts  received  by  them.  This  is  foreign  to  the  inquiry 
which  we  have  made,  because  the  duty  to  refrain  from  what 
is  prohibited  by  law  ^cannot  be  evaded  by  good  motives.^' 
Moreover,  ^^  Uie  law  is  its  own  measure  of  right  and  wrong,'' 
as  well  as  the  judge  of  whether  a' transaction  is  of  the  charac- 
ter which  it  condemns.  If,  in  the  judgment  of  the  law,  a 
contract  or  cooperating  agreement  is  such  as  to  work  an 
midue  and  unreasonable  restraint  of  trade,  and  through  such 
restraint  to  monopolize  trade  or  any  part  of  it,  the  judgment 
is  one  of  condemnation,  no  matter  how  innocent  or  otherwise 
praiseworthy  the  motives  of  those  who  had  part  in  it. 

We  do  not,  therefore,  feel  called  upon  to  make  any  specific 
findings  on  this  subject  beyond  what  is  stated  to  be  found. 
Tlie  real  motives  of  those  whose  minds  conceived  and  whose 
wills  carried  through  this  combination  werie  doubtless  like 
those  behind  almost  all  other  human  acts,  probably  of  a 
mixed  character.  We  would  not  be  justified,  and  would  cer- 
tainly have  no  wish,  to  deny  the  presence  of  the  very  laudable 
aiotives  which  defendants  avow  in  their  answer,  some  of 
which  were  to  gratify  their  desire  to  allay  bickerings  and  re* 
criminations  among  themaelvea,  to  advance  and  improve  the 
art,  to  protect  the  morals  of  the  public,  and,  as  they  frankly 
admit,  to  makeinioney  for  themselvea  Certaili  it  is  that  tbe 
end  ai^d  purpose  of  the  plan  was  to  dominate  and  coatr^ 
the  trade  in  all  the  accessories  of  the  aii,  and,  in  order  to 
assure  this,  to  control  the  eintire  motion  picture  businesa  We 
are  driven  to  this  conclusion,  not  otnly  because  tiiat  is  the 
{^ain  meamng  of  what  they  did^  but  also  because  they  then^ 
selves  cat^[oricaUy  declare  the:  latter  to  be  the  imperative 
need  of  the  btu^inessi  a^d  one  which  tJbiey  alone  could  supply. 
The  nieed  ^as  for  a  single  directing  and  regulating  head. 
This  ext^Ei^ed  even  to  a  censorship  of  what  was  shown.  The 
United  State  could  not^  md  the  States  would  n#t,  interpose 
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for  the  purpose  of  regalation,  and  the  defendants  claim  tiie 
credit  of  having  performed  this  neglected  duty  of  the  State. 
In  doing  all  which  was  done,  the  defendants  not  merely  deny 
the  illegality  of  either  end  or  means,  but  also  lay  claim  to 
commendation.  We  only  mention  this  to  make  clear  the  fact 
that  they  did  monopolize,  and  the  only  question  left  is 
whether  this  monopoly  is  a  lawful  monopoly,  or  was  accom- 
plished through  an  unlawful  restraint  of  trade. 

The  combination  was  not  formed  until  1908.  The  defend- 
ants were  at  that  time  engaged  in  the  bu^ness  as  manufac- 
turers or  importer&  There  were  scores  of  jobbers  buying 
and  distributing  films  and  necessary  supplies  to  thousands  of 
exhibitors.  The  business  was  expanding,  literally  by  leaps 
and  bounds.  The  total  investment  ran  into  millions.  There 
was  therefore  a  trade  to  be  restrained,  and  one  well  worth 
monopolizing.  The  original  plan,  if  it  was  contemplated, 
did  [899J  not  disclose  any  purpose  to  exclude  the  middlemen, 
and,  from  its  first  being  put  in  operation,  116  jobbers  were 
licensed  by  and  did  business  with  the  defendants.  Within 
ft  short  time,  however,  the  absorption  of  this  part  of  the 
trade  was  decided  upon,  and  the  Greneral  Film  Company  was 
formed  to  take  over  the  business  of  distribution.  How  effec- 
tive and  thorough  were  the  methods  employed  is  shown  by 
the  fact  that,  of  the  116,  there  is  left  one  solitary  survivor. 

Hie  plan  out  of  which  these  methods  grew  was  first  to 
combine  the  defendants,  who  were  manufacturers  and  im- 
porters of  fifans,  in  an  agreement  to  act  as  one  man  might 
have  acted.  Lists  of  exchanges  and  of  theaters  were  pre- 
pared, and  no  exchange  was  permitted  to  have  films,  and  no 
theater  to  exhibit  them,  unless  with  the  consent  of  all  of  the 
defaidantB.  The  names  of  none  appeared  upcm  this  list  ex- 
cept such  as  bought  all  supplies  from  the  defendants,  and 
any  who  dealt  otherwise  were  dropped.  Every  theater  was 
required  to  pay  a  royalty  for  the  use  of  a  projecting  machine, 
even  when  the  machine  had  been  owned  by  the  exhibitor 
before  the  combinatixm  was  formed.  The  films  passed  into 
the  possesion  of  exehanges  and  exhibitors  under  an  agree- 
ment which  enabled  the  defendfmts  to  recall  them  at  will. 
It  is  too  dear  for  comment  that  the  mere  possession  of  the 
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power  h<9re  shown  would  make  its  assertioii  seldom  neoeBBary. 
It  was,  however,  effectively  exeiccised. 

It  is  also  clear  that  such  a  combination  is  condemned  by 
the  act  of  1890,  unless  immunity  is  given  by  the  patent  law& 
The  pressure  here  is  upon  the  weak  point  of  the  argument  on 
behalf  of  the  defendants.  The  fault  in  it  is  basic.  There  is 
doubtless  injustice  in  applying,  even  rhetorically,  the  ^^  dead 
Indian  "  aphorism  to  trusts.  It  may  be.  admitted  that  there 
may  be  trusts  which  are  both  living  and  good.  When  a 
monopoly  has  been  found,  however,  to  be  tJbie  result  of  an 
unlawful  restraiut  of  trade,  the  argument  that  the  combina- 
tion through  which  it  has  been  accomplished  is  a  good  trust, 
or  was  formed  from  good  motives,  or  that  good  results  from 
the  monopoly,  is  for  legislative,  an4  not  judicial,  considera- 
tion. As  already  stated,  it  is  the  legal  intendment  of  the 
whole  scheme  which  determines  its  character,  what  is  its  end, 
and  what  the  means  to  be  employed,  to  be  found  from  the 
natural  and  to  be  expected  results.  Here,  again,  the  iilumi- 
nating  phrase  employed  in  the  Keystone  Watch  Co.  opinion 
clarifies  the  thought.  If  the  end  is  monopoly  and  the  means 
the  restraint  of  trade,  the  inquiry  is  directed  to  the  character 
of  the  restraint.  If  that  is  undue  and  unreasonable,  and  was 
directly  intended,  and  the  monopolistic  result  flows  as  a 
direct  and  not  a  merely  incidental  consequence,  the  combina- 
tion through  which  it  is  brought  about  is  illegal.  The  same 
conclusion  follows  a  finding  that  the  end  is  illegal,  because 
reached  through  the  same  means.  Indeed,  the  two  things 
come  to  be  nearly,  if  not  quite,  the  same,  although  there  is 
room  for  a  difference. 

The  defendants  had  the  right  to  propose  to  th^nselves^  as 
an  end,  the  protection  of  their  exclusive  right  to  sell  an 
article,  protected  by  a  patent,  whidi  was  their  property. 
They  had  the  right  to  employ,  as  a  means  to  this  end^  4ue 
and  reasonable  regulations,  and  to  impose  any  lawful  con- 
ditions of  sale.  If  restraint  of  trade  and  monopoly  flowing 
from  it  incidentally  resulted  as  a  consequence,  as  neither  the 
[810]  end  proposed  nor  the  means  employed  was  unlawful, 
the  combination  which  effected  these  objedbs  could  not  justly 
be  condemned. 
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Th»  owner  of  a  patented  deriQe,  prooeeSy  or  product  may 
undoubtedly  acquire  from  another  any  issoed  patents  for 
improvements,  and  we  see  no  reaaon  to  deny  the  right  of  the 
owners  of  the  original  patent,  and  of  the  patented  improre- 
ments,  to  pool  their  ownerships  for  their  joint  or  oommoii 
protection.  This  we  underhand  to  have  been  ezpreasiy 
ruled.  United  States  v.  United  Shoe  Co.  (D.  C.)  222  Fed. 
349.  Indeed,  this  bftse  may  well  be  claimed  as  authority 
for  the  propositicm  (within  its  facts)  that  there  might  be  a 
combination  of  tiie  owners  of  different  patented  machines 
all  entering  into  a  manufacturing  trade.  However  this  may 
be,  tiie  distinction  sought  to  be  pointed  out  is  that  while  the 
owner  of  a  patent  on  a  plow,  covering  the  handles  or  beam, 
mi^t  acquire  or  join  wiiii  the  owners  of  patents  covering 
the  moldboard,  or  share,  or  other  parts  of  tilie  plow,  for  the 
protection  of  the  patented  rights  of  all,  and  thereby  inci- 
dentally secure  aa  enlarged  part  of  the  trade  in  plows,  the 
judgment  would  refuse  to  simction  a  combination  between 
the  owners  of  patented  plows,  patented  harrows,  patented 
reapers  and  binders,  and  other  implements  of  husbandry, 
and  large  dealers  in  these  implements,  who  were  not  owners 
of  patents,  for  the  purpose  of  mcmc^K^zing  the  whole  trade 
in  the  products  of  agriculture,  if  the  direct  end  first  pro- 
posed was  to  unduly  and  unreasonably  restrain  trade,  as  a 
means  to  the  final  purpose  of  monopolizing.  The  ownership 
of  the  patents,  in  such  a  case,  surely  could  not  be  accepted 
as  a  defense  to  the  charge  of  unlawful  combination. 

If  a  reason  to  support  the  distinction  between  these  sup- 
posititious  cases  is  asked  for,  it  may  be  found  in  the  fact 
that,  in  the  first  case,  it  could  not  be  concluded  that  the 
scheme  of  the  combination  had  no  normal  and  real  relation 
to  the  protection  of  the  patent  rights;  in  the  secwd  case, 
no  such  rdation  could  be  even  plausibly  said  to  exist,  and 
its  asBertion  would  be  characteriEed  as  a  pretense. 

The  legal  justification,  set  up  by  the  defendants^  for  what 
they  have  done,  and  for  everything  they  have  done,  is  that 
in  BO  doing  they  were  lawfully  asserting  ri^ts  acquired 
by  them  through  a  lai^  number  of  overlapping  patents* 
ThA  total  number  readies  sixteen.    Ten  of  these  are  ad- 
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mittodly,  howenrer,  of  minor  impoFtsnod,  andy  indeed,  ol  to 
impc^tanoe,  in  their  bearing  upon  the  case.  The  remaining 
six  may  be  rou|^y  oatalogued  as  <me  eadi  pertuning  to 
filma^  cameras^  and  what  is  termed  the  ^^  Latham  loop,"  and 
three  to  projecting  machines.  The  ownership  of  tliese  pat- 
^ts  was  divided  among  some  of  the  defendants.  Otiiers 
had  no  interest  therein,  except  in  so  far  as  they  dealt  in  the 
different  apparatus,  features  of  whkdi  were  covered,  or 
claimed  to  be  covered,  by  the  several  patants,  respective* 
If  the  combination  had  been  limited,  and  the  agreements 
and  the  scheme  in  its  entirety  had  possessed,  or  could  be 
found  to  have,  any  normal  real  relation  to  the  assertion 
and  protection  of  these  patented  rights,  and  this  had  been 
the  end  proposed,  the  defendants  would  be  upheld  in  the 
maintenance  of  such  rights. 

We  are  constrained,  however,  to  find  that  there  was  no 
sudi  relation,  but  that  the  end,  directly  proposed,  was  the 
imposition  upon  the  [811]  trade  of  an  undue  and  unrea- 
sonable restraint,  in  order  that,  as  the  immediate  and  direct 
effett  and  result  of  the  c6mbination,  the  defendants  mi^t 
monopolize  the  trade  in  all  the  accessories  of  the  motion- 
picture  art  so  far  as  they  are  articles  of  commerce.  A  fur- 
ther end  proposed,  and  which  has  largely  been  achieved,  is 
the  domination  of  the  motion-picture  business  itself,  and 
it  requires  no  prophetic  vision  to  foresee  tiiat  the  ultimate 
result  would  be  that  no  play  would  be  written,  or  dra- 
matically enacted,  except  by  authors  and  artiste  favored  by 
the  defendants. 

It  is  further  found  as  a  fact  that  the  defendants^  did,  in 
furtherMice  of  the  scheme  of  the  combination  so  to  do,  di- 
rectly impose  upon  the  trade  undue  and  unreasonable  re^ 
straint,  and  that  such  re^^raint  was  the  end  propioeed  to  be 
directly  reached  and  was  not  merely  incidental  to  efforts  to 
protect  the  rights  granted  by  tiie  patents,  but  went  far 
beyond  the  fair  and  normal  possible  scope  of  any  efforts  to 
protect  such  rights,  and  tiiat  as  a  direct  and  intended  result 
of  such  undue  and  unreasonable  restrictions  the  defendants 
have  monopolized  a  large  part  of  tiie  interstate  trade  and 
commerce  in  films,  eamerae,  projecting  machines,  and  otiMr 
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It  i$  further  found,  for  what  the  finding  may  be  worth, 
that  although  the  ends  proposed  in  the  combination  and  car- 
ried out  by  the  defendants  were  first  this  restraint,  and 
through  this  the  monopolizing  of  the  trade,  to  reap  com- 
mercial advantages  to  themselves,  a  further  inducement  and 
motive  was  (and  these  were  also  ends  in  view)  the  wish  to 
relieve  eadi  other  from  the  odium  of  infringement,  to  end 
conte^  which  hampered  the  development  of  the  art,  to 
protect  the  morals  of  the  public  by  the  prevention  of  the 
exhibition  of  suggestive  or  otherwise  improper  pictures,  to 
promote  the  progress  of  this  branch  of  dramatic  art  by  im- 
proving the  character  of  the  shows,  both  in  the  artistic 
merits  and  mechanical  perfection  of  the  display,  and  gen- 
erally to  supply  what,  up  to  that  time,  the  State  had  neg- 
lected to  fumi^,  a  regulating  and  governing  authority  over 
the  entire  motion-picture  business.  The  end  and  purpose 
of  the  combination,  and  in  this  sense  the  motive  or  moving 
cause,  further  was  not  to  protect  the  patent  rights,  which 
the  Motion  Picture  Patents  Company  was  organized  to  take 
over;  but  the  control  of  the  patents  was  made  a  feature  of 
the  scheme,  in  the  belief,  or  at  least  the  hope,  that  this  would 
render  the  scheme  (otherwise  illegal)  not  open  to  the  con- 
demnation of  the  law. 

We  conclude  with  the  formal  finding,  in  the  language  of 
tbe  act  of  Congress,  that  the  contracts  enumerated  in  the 
petition,  and  the  combination  there  described,  were  a  con- 
spiracy in  restraint  of  trade  or  commerce  among  the  several 
States  and  with  foreign  nations,  and  were  and  are  illegal, 
and  that  the  defendants  and  eadi  of  them  (with  the  ex- 
ception next  noted)  have  attempted  to  monopolize,  and  have 
monopolized,  and  have  combined  and  conspired,  among 
themselves  and  with  each  other,  to  monopolize,  a  part  of 
the  trade  or  commerce  among  the  several  States  and  with 
foreign  nations,  consisting  of  the  trade  in  films,  cameras, 
projeetiiig  machines,  and  other  accessories  of  the  motion- 
picture  business,  as  charged  in  the  petition  of  complaint 
filed 
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[812]  The  exception  referred  to  is  this:  Melies  Manu- 
facturing Company,  one  of  the  corporation  defendants 
named  in  the  petition,  has  denied  (as  have  all  of  ihe  de- 
fendants) that  it  was  in  any  sense  a  party  to  the  combina- 
tion charged.  We  have  gone  over  all  the  proofs  without 
finding  any,  which  go  to  making  good  of  the  charge  against 
this  particular  defendant.  It  is  therefore  excluded  from 
the  findings  made,  and  the  petition  as  against  it  is  dimissed. 

The  conclusion  is  that  the  petitioner  is  entitled  to  the  relief 
prayed,  so  far  as  indicated  by  this  opinion,  and  a  decree  to 
effectuate  the  findings  made  may  be  submitted.  This  state- 
ment should  perhaps  be  added :  The  point  has  been  raised  by 
the  United  States  that  the  Edison  patent  on  the  picture  film 
was  limited  to  its  negative  form,  and  did  not  cover  the  posi- 
tive motion-picture  films,  which  were  dealt  in  commercially. 
The  conclusions  to  which  we  have  arrived  have  been  reached 
witiiout  such  a  finding. 


UNITED  STATES  v.  MOTION  PICTURE  PATENTS 
CO.  ET  AL.« 

(District  Court,  B.  D.  Pennsylvania.    March  9,  1916J 

[280  Fed.  Rep.,  541.] 

Appeal  akd  Bbbor  597(1)— Record— Foem.— Act  Cong.  Feb.  18*  1911, 
c.  47,  86  Stat.  901  (Comp.  St.  1913,  §S  1656, 1657),  provides  that  the 
appellant  or  plaintiff  in  error  shall  cause  to  be  printed  under  such 
rules  as  the  lower  court  shall  prescribe,  and  file  in  the  office  of  the 
derk  of  the  CJircuit  CJourt  of  Appeals,  25  printed  transcripts  of  the 
record  of  the  lower  court,  and  of  such  part  or  abstract  of  the  proofb 
as  the  rules  of  the  CUrcuit  Court  of  Appeals  may  require,  and  in 
such  form  as  the  Supreme  Court  shall  preiscrlbe,  one  of  wtiich  tran- 
scripts shall  be  certified.  Supreme  Court  rule  31  (82  Sup.  Ot  xiU) 
prescribes  the  form  of  printed  records  and  briefs.  Equity  rule  75 
(198  Fed.  xl,  115  C.  O.  A.  xl)  provides  that  the  evidence  to  be 
Included  in  the  record  on  iq;>peal  shall  not  be  set  forth  in  ftdi,  btit 
shall  be  stated  in  simple  and  condensed  ^fonii,(  tike  testimony  bMag 


•  Fot  prior  opinion  (225  Fed.,  800),  see  ante,  page  204.    The  cose  is 
now  pending  on  appeal  in  the  Supreme  Court 
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stated  only  in  narratlTe  form,  save  that,  if  the  parties  desire  it  and 
the  oourt  or  Jndge  so  directs,  any  part  of  the  testimony  shall  be 
reproduced  in  the  exact  words  of  the  witness,  that  the  appellant 
shall  present  his  statement  of  the  evidence,  and  that,  if  it  be  true, 
complete,  and  properly  presented,  it  shall  be  approved  by  the  court 
or  indge.  Because  of  the  anticipated  bnlkiness  of  the  record  in  a 
suit  in  equity,  the  parties  liad  the  notes  of  the  testimony  transcribed 
directiy  into  printed  pagea  and  bound  into  convenient  volumes.  The 
record  as  so  printed  conformed  to  rule  31  and  to  the  provisions  of 
the  statute.  Held  that,  while  the  record  in  this  shape  was  found 
satisfactorily  convenient,  the  district  court  could  not  approve  a 
transcript  of  the  record  for  transmission  to  the  Supreme  Court 
without  the  statement  in  narrative  form  required  by  rule  75,  unless 
leave  to  <Nnit  such  statement  was  obtained  from  the  Supreme  Court, 
as  it  would  be  an  eva[542]sion  of  the  duty  imposed  on  the  dis- 
trict court  to  apply  the  exception  contained  in  the  rule  as  to  setting 
forth  parts  of  the  testimony  in  full  to  the  whole  testimony.^ 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.  Dig. 
%%  2627-2631,  2635>2688;  Dec.  Dig.  597(1).] 

In  equity.  Snit  fay  liie  United  States  against  the  Motion 
Picture  Patents  Company  and  others.  On  petition  for  order 
respecting  the  record  on  appeal.  Petition  granted  con- 
ditionally. 

See,  also,  226  Fed.,  800. 

Edwin  P.  Oro8venor^  Sp.  Asst.  Atty.  Gen.,  of  New  York 
City,  for  the  United  States. 

Charles  F.  Kingsleyj  of  New  York  City,  MdvUle  Churchy 
of  Washington,  D.  C,  and  R.  O.  Moon^  of  Philadelphia,  Pa., 
far  defendants. 

DiCKiKsoH,  District  Judge. 

The  act  of  February  18, 1911,  was  passed  to  reduce  the  ex- 
pense of  appellate  litigation  and  in  relief  of  some  of  the  labor 
involved  in  it.  The  present  petition  invokes  the  right  of 
defendants 'to  the  benefits  of  the  law.  To  this  they  are  en- 
titled. Rainey  v.  F.  R.  Grace  <&  Co.,  231 U.  S.,  703, 84  Sup. 
Ct,  242,  68  L.  Ed.,  446. 

•  l^pa^m  ckipsprtghted.  WJ^  by  WM/  Pabllsl^ing  Oompany. 
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The  taking  of  testimony  was  in  progress  ¥rfaen  the  present 
equity  rules  went  into  effect.  The  bulkiness  of  this  part  of 
the  record  was  foreseen.  The  parties  therefore  resorted  to 
the  very  sensible  expedient  of  having  the  notes  of  testimony 
transcribed  directly  into  printed  pages  and  these  bound  into 
convenient  volumes.  This  was  so  done  as  that  the  record 
thus  printed  conforms  to  the  requirements  of  rule  31  of  the 
Supreme  Court  (32  Sup.  Ct.,  xiii)  and  brings  the  appellant 
within  the  provisions  of  the  statute.  Thus  far  no  doubt  of 
the  proper  course  to  be  pursued  could  arise.  The  record 
would  be  certified  in  conformity  with  the  statute.  If  this 
were  done,  however,  the  testimony  and  evidence  would  be 
returned  in  extenso  as  offered  and  introduced.  This  brings 
equity  rule  75  (198  Fed.,  xl.  115  C.  C.  A.,  xl)  into  operation. 
The  requirement  of  the  rule  that  evidence  be  put  in  con- 
densed and  the  testimony  into  narrative  form  would  not  be 
met.  In  the  absence  of  a  compliance  with  the  rule  in  this 
feature,  the  court  could  not  certify  its  approval  of  a  **  state- 
ment "  which  was  entirely  absent.  To  apply  the  exception, 
under  which  any  part  of  the  testimony  may  be  set  forth  in 
full,  to  the  whole  testimony,  would  be  an  evasion  of  the  duty 
imposed  by  the  rule.  The  appellant  and  this  court  can  be 
relieved  of  the  obligation  of  rule  75  only  by  the  Supreme 
Court. 

To  facilitate  any  application  which  may  be  niade  to  that 
court,  we  take  the  liberty  of  stating  the  result  of  our  ex- 
perience with  the  printed  record  of  the  testimony  in  its  pres- 
ent shape  to  be  that  we  found  it  satisfactorily  oonv^i^ient. 
We  further  state  our  willingness  to  approve  the  record  re- 
turned in  this  form,  provided  the  omission  of  a  statement  of 
the  evidence  in  narrative  form  has  the  sanction  oi  th«  ap- 
pellate court.  The  prayer  of  the  petition  is  therefore 
granted,  to  the  extent  that  the  record  as  printed  and  used  in 
the  hearing  of  the  case  in  this  court  shall  be  ^sed  in  the 
preparation  and  as  part  of  the  transcript  of  the  record  of 
this  court  in  trMismitting  tixe  record  for  [6i8]  review^  such 
printed  record  being  found  to  comply  ;^itii  the  re^uiremeats 
of  the  act  of  February  13, 1911.  No  transcript  of  th^  record 
for  transmission  to  the  Supreme  Court  will,  howi6t«ry  be  ap- 
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piroyed  witiiout  the  atatemoit  in  narratiTe  Dorm  required  by 
equity  rule  75,  \mless  leave  to  <Hnit  such  statement  be  granted 
by  the  Supreme  Court. 


UNITED  STATES  v.  DELAWARE,  L.  &  W.  R 
Co.  ET  AL.« 

(Distrfct  Court,  D.  New  Jersey.    Aprtl  7,  1914.) 

[213  Fed.  Rep.  240.] 

Cahetbm  (S  25) — ^Reguultson  er  Intebstatb  Raixjm>abb — Commodi- 
ties Clause  of  Interstate  Commerce  Act — Separate  Corpora- 
non. — ^Under  tbe  decisioBs  of  the  Supreme  Court  construing  the 
Commodities  Clause  of  Hepburn  Act  June  29,  1906,  c.  3691,  i  1,  34 
Stat  584  (U.  S.  Comp.  St  Supp.  1911,  p.  1287),  and  holding  that 
it  does  not  prohibit  a  railroad  company  from  transporting  in  inter- 
state commerce  commodities  manufactured,  mined,  produced,  or 
owned  at  the  time  of  stiipment  by  a  distinct  bona  fide  corporation, 
merely  because  of  the  company's  ownership  of  stock  in  such  cor- 
poration, irreq;»ectiye  of  the  extent  of  such  stock  ownendiip,  a  rail- 
road company,  owning  and  holding  as  lessee,  at  the  time  of  the 
passage  of  the  act  a  large  quantity  of  coal  lands  and  extensive 
mines  and  storage  and  sales  equipment  throughout  the  country, 
whksh  after  such  decisions,  in  good  faith,  organized  a  separate  coal 
company  to  lease  its  outside  equipment  and  buy  the  product  of  its 
mines  at  the  breakers,  in  which  corporation  it  owns  no  stock,  but 
sold  the  greater  part  to  its  own  stockholders,  by  whom  mudli  of  it 
was  afterwards  sold  to  third  persons,  is  not  prohibited  from  carry- 
ing the  ooal  from  its  mines  after  it  has  passed  into  the  ownership 
of  the  coal  company.^ 

[Ed.  Note. — ^For  other  cases  see  Carriers,  Dec.  Dig.  S  25.] 

Carriers  (i  25) — ^Regulation  or  Interstate  Railroads — Commodi- 
ties Clause  or  Inctistate  Commerce  Act— Oarbiaoe  or  Propertt 
Owned  by  Separate  Corporation. — It  is  insufficient  to  render  sudi 
transportation  unlawful  that  a  comparatively  small  number  of  per- 
sons own  a  controlling  interest  in  both  the  raUroad  company  and  the 
coal  company,  and  that  some  of  the  officers  and  directors  of  the 
two  are  the  same,  where  the  business  of  each  is  separately  con- 
ducted, and  no  discrimination  is  shown  to  have  been  made  by  the 
railroad  company  in  favor  of  the  coal  company  as  a  shipper. 
[Ed.  Note. — For  other  cases,  see  Carriers,  Dec  Dig.  i  25.] 

'  For  opinion  of  Supreme  Court  reversing  the  Judgment  of  the  Ple- 
trict  Court  (238  U.  S.  516)  see  post,  page  260, 
^SyUabus  copyrighted,  1914,  by  West  Publishing  Company. 
95825*— 17— VOL  6 ^15 
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OAiBfnaw  (I  25) — ^RBotrLATioH  or  Intebstati  Railboads — Gomcora- 
TIB8  Clause  of  Izvtbstatb  Gommkbce  Act — Intebbst  in  CJommomtt 
Oabbied. — ^A  contract  between  the  two  companies,  by  which  the  coal 
company  agreed  to  buy  f.  o.  b.  at  the  mines  all  of  the  coal  mined 
or  purchased  by  the  railroad  company  which  it  desired  to  sell,  and 
to  pay  for  certain  grades  thereof  a  stated  per  cent  of  the  general 
average  f.  o.  b.  prices  of  such  coal  at  tidewater  points,  does  not 
leave  the  railroad  company  with  "  any  interest,  direct  or  indirect,** 
in  the  coal,  after  its  delivery  to  the  coal  company,  which  renders  its 
transportation  unlawful  under  the  statute,  where  all  shipments  are 
made  pursuant  to  orders  of  the  coal  company,  and  the  latter  also 
has  fall  control  over  the  prices  at  which  it  sells. 

[Bd.  Note. — For  other  cases,  see  Carriers,  Dec.  Dig.  i  26.] 

In  Equity.  Suit  by  the  United  States  against  the  Dela- 
ware, Lackawanna  &  Western  Railroad  Company  and  the 
Delaware,  Lackawanna  &  Western  C!oal  company.  On  final 
hearing.    Decree  for  defendants. 

[241]  F,  R.  Coudert  and  H.  T.  Kingsbury^  both  of  New 
York  City,  for  plaintiff. 

W.  S.  Jenney^  of  New  York  City,  and  /.  G.  Johnson^  of 
Oneonta,  N.  Y.,  for  defendants. 

Before  Gray,  Buffington,  and  McPherson,  Circuit 
Judges. 

J,  B.  McPherson,  Circuit  Judge. 

This  proceeding  is  based  chiefly  upon  the  Commodities 
Clause  (act  June  29,  1906,  c.  3591,  §  1,  34  Stat.  584  [XJ.  S. 
Comp.  St  Supp.  1911,  p.  1287]),  which  forbids  any  rail- 
road company  to  carry  in  interstate  commerce  after  May  1, 
X90ft— 

«•  •  •  •  any  article  or  commodity,  other  than  timber  and  the  mana- 
fiictnred  products  thereof,  manufactured,  mined,  or  produced  by  it  or 
under  its  authority,  or  which  it  may  own  in  whole  or  in  part,  or  In 
which  it  may  have  any  interest,  direct  or  Indirect,  except  such 
articles  or  commodities  as  may  be  necessary  and  intended  for  its  use 
in  the  conduct  of  its  business  as  a  common  carrlef ." 

The  Goyemment's  contention  is  that  tiie  Delaware,  Lacka- 
wanna &  Western  Railroad  Company  is  violating  this  stat- 
ute beci^use  it  is  carrying  in  such  commerce  anthracite  coal 
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originally  produced  by  its  own  mines  in  PennsyWania  or 
bought  from  other  mine-owners  in  that  State,  the  Govern- 
ment alleging  that  during  such  carriage  the  railroad  con- 
tinuously retains  some  kind  or  degree  of  interest  or  owner- 
ship in  the  coal.  The  railroad  denies  that  any  such  interest 
or  ownership  exists,  averring  that  the  coal  is  sold  in  good 
faith  before  the  carriage  begins;  the  other  defendant,  the 
Delaware,  Lackawanna  &  Western  Coal  Company,  being  the 
buyer  under  a  contract  that  will  be  referred  to  hereafter. 
The  Government  attacks  this  contract,  declaring  it  to  be 
merely  a  subterfuge,  and  to  have  no  effect  in  divesting  or 
modifying  the  railroad's  title.  The  questions  raised  by  the 
record  are  of  very  great  importance,  and  it  is  therefore  a 
matter  of  much  satisfaction  that  the  Supreme  Court  has 
already  considered  the  general  subject,  and  has  laid  down 
the  rules  by  which  the  controversy  must  be  decided.  We 
think  it  desirable  to  preface  the  discussion  by  stating  in  suflS- 
cient  outline  (even  at  the  risk  of  seeming  diffuse)  what  has 
been  said  and  done  in  two  previous  suits  where  the  mean- 
ing and  effect  of  the  clause  under  consideration  were  directly 
involved. 

In  June,  1908,  the  defendant  railroad  and  five  other  coal- 
carrying  roads  were  brought  into  the  Circuit  Court  for 
the  Eastern  District  of  Pennsylvania  charged  with  violat- 
ing the  statute.  The  companies  appeared  and  defended. 
and  the  cases  were  argued  upon  the  several  bills  or  peti- 
tions and  the  answers  thereto,  no  testimony  having  been 
taken.  In  September  of  that  year  the  Circuit  Court  dis- 
missed tike  proceedings,  one  of  the  judges  dissenting.  The 
majority  opinion  (164  Fed.  216  et  seq.)  was  put  upon  the 
ground — ^we  state  it  briefly  and  in  general  terms — that  under 
the  proper  construction  of  the  statute  a  railroad  was  for- 
bidden to  carry  its  own  coal  to  market,  and  was  thus  de- 
prived of  its  property  in  violation  of  the  fifth  amendment  to 
the  Federal  Constitution.  The  dissenting  opinion  rests  upon 
the  propoffltions  that  the  power  to  regulate  commerce  in- 
cludes the  power  to  reg-  1242J  ulate  the  carrier,  and  that 
commerce  might  be  lawfully  regulated  by  ordaining  that  a 
public  carrier  should  not  also  be  a  private  shipper.    The 
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cases  were  then  appealed  to  the  Supreme  Court,  and  were  de- 
cided by  that  tribunal  early  in  May,  1909.  United  SUUes  ▼. 
Delaware  <b  Hudson  Co.,  213  U.  S.  867,  29  Sup.  Ct.  527, 
58  L.  Ed.  886  et  seq.  The  opinion  diows  that  the  court*did 
not  pass  upon  the  differing  views  of  the  circuit  judges,  and 
did  not  find  it  necessary  to  discuss  the  fifth  amendment.  But 
the  GoTemment's  contention  concerning  the  scope  and 
meaning  of  the  clause  was  stated,  and  the  far-reaching  con- 
sequences of  such  contenticm  were  recognized.  The  present 
Chief  Justice  (who  wrote  the  opinion  of  the  court)  de- 
clared (218  U.  S.  406, 29  Sup.  a.  585  [58  L.  Ed.  886])  that: 

«t  *  •  •  jf  ^^  contention  of  the  Ck>yermnent  as  to  the  meaning 
of  the  Commodities  Clause  be  weU  founded,  at  least  a  majority  of  the 
court  are  of  the-  opinion  that  we  may  not  avoid  detennining  the  fol- 
lowing grave  constitutional  questions:  (1)  Whether  the  power  of 
Congress  to  regulate  conomerce  embraces  the  authority  to  control 
or  prohibit  the  mining,  manufacturing,  production,  or  ownership  of  an 
article  or  commodity,  not  because  of  some  inherent  quality  of  the 
commodity,  but  simply  because  it  may  become  the  subject  of  inter- 
state commerce.  (2)  If  the  right  to  regulate  commerce  does  not  thus 
extend,  can  it  be  impliedly  made  to  embrace  subjects  whidi  it  does  not 
control,  by  forbidding  a  railroad  company  engaged  in  interstate  com- 
merce from  carrying  lawful  articles  ot  commodities,  because,  at  some 
time  prior  to  the  transportation,  it  had  manufactured,  mined,  pro- 
duced, or  owned  them,  etc.?  And  involved  in  the  determination  of 
the  foregoing  questions  we  shaU  necessarily  be  called  upon  to  decide : 
(a)  Did  the  adoption  of  the  Constitution  and  the  grant  <^  power  to 
Congress  to  regulate  commerce  have  the  effect  of  depriving  the  States 
of  the  authority  to  endow  a  carrier  with  the  attribute  of  producing 
as  weU  as  transporting  particular  commodities,  a  power  which  the 
States  from  the  beginning  have  freely  exercised,  and  by  the  exertion 
of  which  governmental  power  tiie  resources  of  the  several  States  have 
been  developed,  their  enterprises  fostered,  and  vast  investments  <^ 
capital  have  been  made  possible?  (b)  Although  the  Government  of 
the  United  States,  both  within  its  spheres  of  national  and  local  legis- 
lative powers,  has  in  the  past  for  public  purposes,  either  expressly  or 
impUedly,  authorized  the  manufacture,  mining,  production,  and  car- 
riage of  commodities  by  one  and  the  same  railway  corporation,  was 
the  cxerthm  of  sudi  power  beyond  the  scope  of  the  authority  of 
Congress,  or,  what  is  equivalent  thereto,  was  its  exercise  but  a  mere 
Ucense^  subject  at  any  time  to  be  revoked  and  completely  destroyed  by 
means  of  a  regulation  of  commerce?  " 

Upon  these  serious  questions,  however,  the  court  intimated 
no  opinion,  because  an  analysis  of  the  clause  and  the  ascer- 
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taiiia^nt  of  its  true  meaning  thereby  rendered  such  an 
opinion  unnecessary.  Without  following  the  analysis,  it  is 
enough  to  say  that  the  court  did  not  approve  either  of  the 
constructions  maintained  in  the  opinions  of  the  Circuit 
Court,  but  reached  its  own  conclusions  on  this  subject,  stat- 
ing the  true  meaning  of  the  statute  to  be  as  follows  (213 
U.  S.  415,  29  Sup.  Ct.  538  [53  L.  Ed.  836])  : 

''We  then  construe  the  statute  as  prohibiting  a  railroad  company 
enga^^  in  interstate  commerce  from  transporting  in  such  commerce 
articles  or  commodities  under  the  foUowing  circumstances  and  con- 
ditloiis: 

"(a)  When  the  article  or  commodity  has  been  manufactured,  mined, 
or  produced  by  a  carrier  or  under  its  authority,  and  at  the  time  of 
transportation  the  carrier  has  not  in  good  faith  before  the  act  of 
transportation  dissociated  itself  from  such  article  or  commodity; 
(b)  when  the  carrier  owns  the  article  or  commodity  to  be  transported 
in  whole  or  in  part ;  (c)  when  the  carrier  at  the  time  of  transporta- 
tion has  an  interest,  direct  or  indirect,  in  a  legal  or  [241]  equitable 
sense,  in  the  article  or  commodity,  not  including,  therefore,  articles 
or  commodities  manufactured,  mined,  produced,  or  owned,  etc.,  by  a 
bona  fide  corporation  in  which  the  raUroad  company  is  a  stockholder." 

In  the  Circuit  Court  no  testimony  had  been  taken,  but  the 
controversy  had  been  heard  upon  the  pleadings,  and  mainly 
for  this  reason  the  Supreme  Court  did  not  give  particular 
directions  ccmceming  each  defendant,  but  remanded  with 
general  instructi<Mi8  that  such  further  proceedings  be  taken 
as  sdiould  be  necessary  to  apply  and  enforce  the  statute 
interpreted  as  just  set  forth. 

After  the  cases  had  been  sent  back  for  further  proceed- 
ings, the  Government  in  March,  1910,  asked  leave  to  amend 
its  charge  against  the  Lehigh  Valley  Railroad  Company, 
one  of  the  six  roads  originally  attacked.  This  amendment 
was  afterwards  summarized  by  the  Supreme  Court  in  220 
XJ.  S.  at  page  268,  31  Sup.  Ct.  at  page  889  (55  L.  Ed.  458), 
as  follows: 

**Tn  substance  it  was  averred  that  as  to  this  particular  coal  com- 
pany the  railroad  company  was  not  only  the  owner  of  all  the  stock 
issued  by  the  coal  company,  b«t  that  the  raUroad  company  so  used  the 
power  thus  resulting  from  its  stock  ownership  as  to  deprive  the  coal 
company  of  aU  real  independent  existence,  and  to  make  it  virtually 
but  an  a^ancy  ok  depeotaicy  or  department  of  the  raUroad  company. 
In  otlier  words.  In  great  detaU  facts  were  averred  which  tended  to 
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establish  that  there  was  no  distinction  in  practice  between  the  cotl 
company  and  the  railroad  company,  the  latter  using  the  coal  conq;>any 
as  a  mere  device  to  enable  the  railroad  company  to  violate  the  provi- 
sions of  the  Commodities  Clause.  It  was  expressly  charged  that  in 
consequence  of  these  facts : 

"'The  coal  company  is  not  a  bona  fide  mining  company,  but  is 
merely  an  adjunct  or  instrumentality  of  the  defendant  The  defend- 
ant is  in  legal  effect  the  owner  of  and  has  a  pecuniary  interest  in  the 
coal  mined  by  the  coal  company,  and  which  is  transported  by  the 
defendant.' 

**  Not  only  was  it  thus  charged  that  the  railroad  company  used  its 
stock  ownership  to  so  commingle  the  operations  of  the  affairs  of  the 
mining  company  with  its  own  as  to  render  it  impossible  to  distinguish 
as  a  matter  of  fact  between  them,  but  it  was,  moreover,  expressly,  in 
substance,  charged  that,  exerting  its  influence  as  the  own^  of  all  the 
stock  of  the  coal  company,  the  railroad  company  caused  the  coal  com- 
pany to  buy  up  all  the  coal  produced  by  other  mining  companies  in  tiie 
area  tributary  to  th^  railroad,  and  fixed  the  price  at  which  such  coal 
was  bought,  so  as  to  control  the  same  and  the  transportation  thereof, 
and  establish  the  price  at  which  the  coal  thus  ostensibly  acquired  by 
the  coal  company  by  purchase  should  be  sold  when  it  reached  the 
seaboard. 

"  It  was  charged  that  by  these  abuses  the  production,  shlpmentt  and 
sale  of  all  the  coal  within  the  territory  served  by  the  railroad  company 
was  brought  within  the  dominion  of  that  company  practically  to  the 
same  extent  as  if  it  was  the  absolute  owner  of  the  same.  Finally  it 
was  alleged  as  follows : 

"  *  That  by  virtue  of  the  facts  hereinbefore  set  out  and  otherwise, 
and  more  particularly  by  virtue  of  the  control,  direction,  domination, 
and  supervision  exercised  by  the  persons  who  are  the  officers  of  the 
defendant  railroad  and  by  the  defendant  over  all  the  operations  of  the 
said  coal  company,  embracing  the  mining  and  production  of  said  coal, 
the  shipment  and  transportation  of  the  same  over  the  defendant  rail- 
road, and  the  sale  thereof  at  the  seaboard,  it  fallows : 

'* '  First.  That  the  coal  company,  not  being  in  substance  and  in  good 
faith  a  bona  fide  corporation,  separate  from  the  defendant,  but  a 
mere  adjunct  or  instrumentality  of  the  defendant,  the  defendant,  at 
the  time  of  transportation,  has  an  interest,  direct  or  indirect,  in  a  legal 
or  equitable  sense,  in  said  coal. 

" '  Second.  That  said  coal  of  said  coal  company  is  mined  and  pro- 
duced under  the  authority  of  defendant,  and  the  defendant  at  the 
time  of  transportation  and  before  the  act  of  transportation  has  not  in 
good  faith  dissociated  [244]  itself  from  all  exercise  of  authority  over 
said  coal,  but  continues  to  exercise  authority  over  said  coal  at  the 
time  of  tranisportation  and  over  the  subsequent  sale  thereof.'  ** 

The  Circuit  Court  refused  permission  to  make  this  amend- 
ment— the  refusal  apparently  resting  upon  the  ground  that 
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the  amendment  added  nothing  essentially  new  to  the  original 
canse  of  action — and  again  entered  a  final  decree  against 
the  Government.  Thereupon  another  appeal  was  taken  to 
the  Supreme  Court,  and  the  court  held  (United  States  v. 
Lehigh  VaUej/  Co.,  220  U.  S.  267,  31  Sup.  Ct.  387,  66  L.  Ed. 
468  et  seq.)  that  the  amendment  should  have  been  allowed, 
declaring  that  the  additions  thereby  proposed  to  the  original 
bill  were  not  foreclosed  by  the  decision  in  the  Delaware  & 
Hudson  Company's  case.  After  summarizing  the  amend- 
ment in  the  words  quoted  above,  the  Chief  Justice  went  on  to 
say  (220  U.  S.  271, 31  Sup.  a.  390  [56  L.  Ed.  458]  )  : 

**  While  that  decision  expressly  held  that  stock  ownership  by  a  rail- 
road company  In  a  bona  fide  corporation,  irrespective  of  the  extent 
of  such  ownership,  did  not  preclude  a  railroad  company  from  trans- 
porting the  commodities  manufactured,  mined,  produced,  or  owned 
by  such  corporation,  nothing  in  that  conclusion  foreclosed  the  right 
of  the  Government  to  question  the  power  of  a  railroad  company  to 
transport  in  interstate  commerce  a  commodity  manufactured,  mined, 
owned,  or  produced  by  a  corporation  in  which  the  railroad  held  stock 
and  where  the  power  of  the  railroad  company  as  a  stockholder  was 
used  to  obliterate  aU  distinctions  between  the  two  corporations ;  that 
is  to  say,  where  the  power  was  exerted  in  such  a  manner  as  to  so 
commingle  the.  affairs  of  both  as  by  necessary  effect  to  make  such 
affairs  practically  indistinguishable  and  therefore  to  cause  both 
corporations  to  be  one  for  aU  purposes.  To  what  extent  the  amend- 
ment charged  this  to  be  the  case  will  become  manifest  by  again 
particularly  considering  its  averments  concerning  the  use  by  the 
railroad  company  of  the  coal  company  as  a  purchaser  of  coal,  as 
also  the  direct  charge  made  in  the  proposed  amendment  that  by  such 
acts  the  railroad  company  was  enabled  to  control  all  or  a  greater 
pwtlon  of  the  coal  produced  in  the  region  tributary  to  its  road,  and 
thus  to  dominate  the  situation  and  fix  the  price  not  only  at  which 
aU  the  coal  could  be  bought,  but  at  which  it  could  be  sold  at  the  sea- 
board for  consumption. 

'*That  the  facts  thus  averred  and  the  other  allegations  contained 
in  the  proposed  amended  biU  tended  to  show  an  actual  control  by 
the  railroad  company  over  the  property  of  the  coal  company,  and 
an  actual  interest  in  such  property  beyond  the  mere  interest  which 
the  railroad  company  would  have  had  as  a  holder  of  stock  in  the 
coal  company,  is  we  think  dear.  The  alleged  facts,  therefore,  brought 
the  railroad  company,  so  far  as  its  right  to  carry  the  product  of 
the  coal  company  is  concerned,  within  the  general  prohibitions  of 
the  Commodities  Clause,  unless  for  some  reason  the  right  of  the 
railroad  company  to  carry  such  product  was  not  within  the  operation 
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of  that  <Muie.  The  argument  ki  that  the  raJlrotd  con^any  was  ad 
excepted,  because  any  control  which  it  exerted  or  interest  which  it 
had  in  the  product  of  the  coal  company  resulted  from  its  ownersliip 
of  stock  in  that  company,  and  would  not  have  existed  without  such 
ownership.  The  error,  however,  lies  in  disregarding  the  fact  that 
the  allegations  of  the  amended  bill  asserted  the  existence  of  a  control 
by  the  railroad  company  over  the  coal  corporation  and  its  product, 
rendered  possible,  it  is  true,  by  ttie  ownersliip  of  stock,  but  which 
was  not  the  necessary  result  of  a  bona  fide  exercise  of  such  own»- 
ship,  and  which  could  only  have  arisen  through  the  use  by  the 
railroad  of  its  stock  ownership  for  the  purpose  of  giving  it,  the 
railroad  company,  as  a  corporation  for  its  own  corporate  purposes, 
complete  pow^  over  Che  affairs  of  the  coal  company,  Just  as  if 
the  coal  company  were  a  mere  department  of  the  railroad.  Indeed, 
such  a  situation  could  not  have  existed,  had  the  fact  that  the  two 
corporations  were  separate  and  distinct  legal  entities  been  regarded 
in  the  administration  of  the  affairs  of  the  coal  company.  Granting 
this  to  be  the  case,  however,  it  is  in  [245]  effect  urged,  as  the 
railroad  company  held  all  the  stock  in  the  coal  company,  and  there- 
fore any  gain  made  or  loss  suffered  by  that  company  would  be 
sustained  by  the  railroad  company,  no  harm  resulted  from  com- 
mingling the  affairs  of  the  two  corporations  and  disregarding  the 
fact  that  they  were  separate  Juridical  beings,  because  ultimately 
considered  they  were  but  one  and  the  same.  This,  however,  in  sub- 
stance but  amounts  to  asserting  that  the  direct  prohibitions  of  the 
Commodities  Clause  ought  to  have  been  applied  to  a  case  of  stock 
ownership  particularly  to  a  case  where  the  ownership  embraced  all 
the  stock  of  a  producing  company,  and  therefore  that  a  mistake 
was  committed  by  Congress  in  not  including  such  stock  ownership 
within  the  prohibitions  of  the  Commodities  Clause.  We  fail,  how- 
ever, to  appreciate  the  relevancy  of  the  contention.  Our  duty  is  to 
enforce  the  statute,  and  not  to  exclude  from  its  prohibitions  things 
which  are  properly  embraced  within  them.  Coming  to  discharge 
this  duty,  it  follows,  in  view  of  the  express  prohibitions  of  the  Com- 
modities Clause,  it  must  be  held  that,  while  the  right  of  a  railroad 
company  as  a  stockholder  to  use  its  stock  ownership  for  th^  purpose 
of  a  bona  fide  separate  administration  of  the  affairs  of  a  corporation 
in  which  it  has  a  stock  interest  may  not  be  denied,  the  use  of  such 
stock  ownership  in  substance  for  the  purpose  of  destroying  the 
entity  of  a  producing,  etc,  corporation,  and  of  commingling  its  affairs 
in  administration  with  the  affairs  of  the  railroad  company,  so  as 
to  make  the  two  corporations  virtually  one,  brings  the  railroad  com- 
pany so  voluntarily  acting  as  to  such  producing,  etc,  corporation 
within  the  prohibitions  of  the  Commodities  Clause.  In  other  words, 
that  by  operation  and  effect  of  the  Commodities  Clause  there  is  a 
duty  cast  upon  a  railroad  company  proposing  to  carry  in  interstate 
commerce  the  product  of  a  producing,  etc,  corporation  in  which  it 
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bas  a  stod:  interest  not  to  abuse  sudi  power  so  as  Tirtnallj  to  do 
by  indirection  tliat  wiiidi  tiie  Commodities  Clause  im)hlbits,  a  duty 
whict)  plainly  would  be  violated  by  the  unnecessary  commingling 
of  the  affairs  of  the  producing  company  with  its  own,  so  as  to  cause 
tliem  to  be  one  and  inseparable." 

It  will  be  observed  that  (for  the  purpose  of  deciding 
whether  the  Government's  motion  should  have  been  allowed) 
the  Supreme  Court  necessarily  assumed  that  the  averments 
of  tiie  proposed  amendment  were  true,  and  while  a  smnmary 
of  these  averments  has  already  been  given  it  may  therefore 
be  useful  to  give  the  full  text  in  the  margin.* 

•"The  defendant  [the  Lehigh  VaUey  Railroad  Company]  continu- 
ously for  several  years  last  past  has  been  and  now  is  the  owner  of 
the  entire  capital  stock  of  the  Lehigh  Valley  Coal  Company,  herein- 
after called  the  *  Coal  Company/  a  corporation  of  the  State  of  Penn- 
sylvania, which  holds  by  conveyances  and  leases  anthracite  coal  lands 
and  coal  mines  situated  in  the  counties  of  Carbon,  Lehigh,  Luzerne, 
and  Wyoming,  in  the  State  of  Pennsylvania,  which  mines  have  been 
and  are  being  operated  in  the  mining  of  coal,  and  are  tributary  to 
the  lines  of  transportation  operated  by  the  defendant,  and  the  coal 
so  mined  has  been  and  is  being  carried  by  the  defendant  over  its  said 
lines  of  transportation.  There  have  been  and  are  a  large  number  of 
other  companies  and  individuals  situated  in  the  same  locaUties  and 
engaged  in  the  mining  of  such  anthracite  coal  and  in  shipping  the 
same  over  the  lines  of  transportation  owned  by  the  defendant  to 
markets  in  other  States  in  competition  with  each  other  and  the  Coal 
Company. 

"The  Coal  Company  is  so  organized  and  controlled  by  the  de- 
fendant and  its  affairs  are  so  conducted  as  to  make  it  merely  an 
instrumentality  or  adjunct  of  the  defendant  That  the  Coal  Com- 
pany is  a  mere  adjunct,  instrumentality  or  department  of  the  de- 
fendant appears  from  the  following  facts,  among  others : 

"  For  a  long  time  past  the  defendant  has  owned  and  now  owns  the 
entire  capital  stock  of  the  Coal  Company. 

"  For  a  long  time  past  the  officers  of  the  defendant  have  been  and 
are  now  the  principal  officers  of  the  Coal  Company.  They  are  ap- 
pointed officers  of  the  Coal  Company  through  the  influence  of  the 
defendant,  and  fbr  the  reason  that  they  are,  respectively,  officers  of 
the  defendant ;  as  officers  of  the  Coal  Company  they  are  acting  merely 
on  betialf  of  and  for  the  defendant,  and  under  the  direction  and  in- 
structions of  the  latter. 

"  Specifying  the  officers  more  particularly : 

'*  The  president  of  the  defendant,  E.  B.  Thomas,  is  president  of  the 
Coal  Company ;  the  first  vice  president  of  the  defendant,  J.  A.  Middle- 
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[246]  We  repeat  that  the  language  just  quoted  from  the 
opinion  in  the  Lehigh  Valley  case  was  used  upon  the  as- 
sumption that  the  averments  of  the  proposed  amendment 
were  true,  and  it  is  these,  therefore,  that  were  held  to  describe 
a  relation,  and  particularly  to  describe  a  course  of  conduct 
or  a  series  of  acts,  that  ^'  obliterated  all  distinction  between 
the  two  corporations,"  and  that  so  commingled  their  affairs 
''as  by  necessary  effect  to  make  these  affairs  practically 
indistinguishable,  and  thus  to  cause  both  corporations  to 
be  one  for  all  purposes."  It  was  held  that,  although  a  rail- 
road company  may  carry  in  interstate  com-  [247]  merce  the 

ton,  is  second  vice  president  of  tlie  Coai  Company;  tlie  assistant  to 
the  president  of  the  defendant,  L.  D.  Smith,  is  assistant  to  the  presi- 
dent of  the  Ck)al  Company;  the  secretary  of  the  defendant,  D.  J. 
Baird,  is  secretary  of  the  Coal  Company;  the  treasurer  of  the  de- 
fendant, W.  C.  Alderson,  is  treasurer  of  the  Coal  Company;  the  as- 
sistant treasurer  of  the  defendant,  J.  M.  Baxter,  is  assistant  treas- 
urer of  the  Coal  Company ;  the  assistant  secretary  of  the  defendant, 
B.  A.  Albright,  is  assistant  secretary  of  the  Coal  Company ;  the  aasist- 
and  treasurer  of  the  defendant,  J.  WilUam  Bobbins,  is  assistant  sec- 
retary of  the  Coal  Company. 

**  Of  the  six  directors  of  the  Coal  Company,  the  foUowing,  to  wit, 
George  F.  Baker  and  B.  T.  Stotesbury,  are  directors  of  the  defendant, 
and  J.  A.  Middleton  and  L.  D.  Smith  are,  respectively,  first  vice  presi- 
dent and  assistant  to  the  president  of  defendant 

"  E.  B.  Thomas,  E.  T.  Stotesbury,  and  George  F.  Baker,  who  are  on 
the  executive  committee  of  the  Coal  Company,  are  also  on  the  execu- 
tive committee  of  the  defendant. 

"  The  defendant,  by  reason  of  the  fact  that  it  owns  the  entire  capital 
stock  of  the  Coal  Company,  is  enabled  to  and  does  dictate  who  shall 
be  elected  directors  of  the  Coal  Company,  who  shaU  be  its  officers  and 
employes,  and  who  shall  be  on  the  various  connnittees. 

"Each  of  the  above-named  officers,  directors,  and  committee  men, 
and  others  not  specified,  is  appointed  to  his  position  in  the  Coal  Com- 
pany by  reason  of  his  holding  a  position  with  the  defendant,  thereby 
enabling  him  in  all  matters  to  act  in  the  interests  and  on  behalf  of  the 
defendant,  and  in  the  position  in  the  Coal  Company  to  which  he  has 
been  appointed  he  acts  in  reality  for  and  on  behalf  of  the  defendant 
and  under  the  directions  of  the  latter. 

*'  The  Coal  Company  uses  the  offices  of  the  defendant,  and  the  work 
of  the  Coal  Company  is  carried  on  over  the  desks  belonging  to  the 
defendant.  The  Coal  Company,  in  fact,  is  nothing  more  than  a  d^;>art* 
ment  of  the  defendant,  being  operated  by  officers  who  in  their  priDisi- 
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product  of  a  manufacturing,  mining,  producing,  or  owning 
corporation  in  which  the  railroad  has  a  stock  interest,  the 
power  given  by  such  interest  must  not  be  abused;  for  the 
duty  that  rests  upon  the  railroad  not  to  abuse  such  power, 
^so  as  virtually  to  do  by  indirection  that  which  the  Com- 
modities Clause  prohibits,  ♦  ♦  ♦  plainly  would  be  vio- 
lated by  the  unnecessary  commingling  of  the  affairs  of  the 
producing  company  with  its  own  so  as  to  cause  them  to  be 
one  and  inseparable.'' 

pal  capacity  are  officers  of  the  defendant,  and  by  virtue  of  their  posi- 
tion iQ  the  defendant  control  and  dominate  the  actions  ot  the  Goal 
Ck>mpany. 

**  The  defendant,  through  its  officers  and  directors,  exercises  a  super- 
vision over  the  coal  mined  by  the  Coal  Company  from  the  time  of  the 
mining  of  said  coal  to  the  sale  of  the  same  at  New  York  and  other 
markets.  The  defendant,  through  its  officers  and  directors,  determines 
how  much  coal  the  Coal  Company  shaU  mine,  it  dictates  the  shipment 
and  transportation  of  said  coal  over  its  own  Unes,  and  it  fixes,  regu- 
latee*  and  determines  the  price  at  which  the  Coal  Company  shall  sell 
the  coal  at  the  Atlantic  seaboard  and  other  places  to  which  it  has  l>een 
transported  over  the  Unes  of  the  defendant  or  at  the  dictation  of  the 
defendant. 

"Acting  under  the  direction  and  instructions  of  the  defendant,  and 
of  its  officers  and  directors,  the  Coal  Company  has  entered  and  is  en- 
tering into  contracts  with  other  companies  and  individuals,  producers, 
and  miners  of  coal,  and  tributary  to  the  Unes  of  transportation  owned 
by  defendant  and  to  other  railroads,  for  the  purchase  of  the  coal 
mined  by  said  companies  and  individuals.  The  defendant  causes  this 
coal  to  be  shipped  and  transported  over  its  own  lines,  and,  acting 
through  the  Coal  Company,  it  fixes  and  determines  the  prices  at  which 
such  coal  shaU  be  sold  after  transportation  to  the  Atlantic  seaboard 
and  other  markets.  The  Coal  Company  as  a  rule  loses  money  on  these 
transactions,  as  the  amounts  received  by  it  for  the  coal  which  it  bas 
bought  from  such  companies  and  individuals  generaUy  do  not  equal 
the  price  paid  by  it  for  the  coal  plus  the  cost  of  transportation  to 
market  The  purpose  of  the  defendant  in  compelling  the  Coal  Com- 
pany to  enter  into  such  contracts  with  other  coal  companies  and  in- 
dividuals is  thereby  to  remove  the  competition  which  would  otherwise 
exist  between  the  coal  mined  and  sold  bj  such  companies  a  ad  the  coal 
controlled  hy  the  defendant  through  the  Coal  Company,  and,  further- 
more, to  enable  the  defendant  by  means  of  these  contracts  to  dictate 
the  transportation  of  auch  coal  over  its  own  lines  and  to  obtain  the 
freight  charged  therefor, 

"  The  Coal  Company  has  not  paid  any  dividends  upon  Its  stock  dur- 
ing the  time  such  stock  has  been  owned  by  the  defendant.  It  baa  been 
furnifibed  milliona  of  dollars  by  the  defendant,  which  It  has  never  tie- 
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[248]  The  opinion  in  the  Lehigh  Valley  case  was  de- 
livered in  April,  1911,  and  the  Reports  of  the  Attorney 
General  for  1911  and  1912  contain  references  to  the  subject. 
In  the  Report  for  1911  the  two  decisions  of  the  Supreme 
Court  are  thus  referred  to : 

*'  As  stated  in  my  last  annual  report,  after  the  decision  in  the 
original  Commodities  Clause  case  ( V,  8.  v.  Delaware  A  Hudson  Com- 
pany, 213  U.  S.  366  [29  Sup.  Ct  527,  53  L.  Kd.  836])— in  wlilch  the 
Supreme  Court,  while  sustaining  the  validity  of  that  provision  in 
the  Hepburn  Act  of  1906  (34  Stat.  584)  which  prohibits  the  transpor- 

funded,  and  upon  which  during  many  years  it  paid  no  interest  The 
defendant  has  guaranteed  bonds  of  the  Coal  Company,  and  paid  in- 
terest on  such  bonds.  The  earnings  of  the  defendant  received  for 
the  transportation  over  Its  lines  of  the  coal  produced  by  the  Coal 
Company  and  of  the  coal  controlled  by  means  of  the  contracts  above 
described  compensates  the  defendant  for  the  failure  of  the  Coal  Com- 
pany to  pay  dividends  on  its  stock. 

"The  operation  of  the  Coal  Company  by  the  defendant  in  effect 
merely  is  a  device  for  evading  the  law,  and  more  particularly  the 
provisions  of  the  said  Commodities  Clause.  The  Coal  Company  is  not 
a  bona  fide  mining  company,  but  is  merely  an  adjunct  or  instrumental- 
ity of  the  defendant.  The  defendant  Is  in  legal  effect  the  owner  of 
and  has  a  pecuniary  interest  in  the  coal  mined  by  the  Coal  Company, 
and  which  Is  transported  by  the  defendant. 

"That  by  virtue  of  the  facts  hereinbefore  set  out  and  otherwise, 
and  more  particularly  by  virtue  of  the  control,  direction,  domination, 
and  supervision  exercised  by  the  persons  who  are  the  oflBcers  of  the 
defendant  railroad  and  by  the  defendant  over  all  the  operations  of 
said  Coal  Company,  embracing  the  mining  and  production  of  said 
coal,  the  shipment  and  transportation  of  the  same  over  the  defendant 
railroad,  and  the  sale  thereof  at  the  seaboard,  it  follows : 

'*  First  That  the  Coal  Company,  not  being  in  substance  and  in  good 
faith  a  bona  fide  corporation,  separate  from  the  defendant,  but  a 
mere  adjunct  or  instrumentality  of  the  defendant,  the  defendant,  at 
the  time  of  transportation,  has  an  interest,  direct  or  indirect,  in  a 
legal  or  equitable  sense  in  said  coal. 

"  Second.  That  said  coal  of  said  Coal  Company  is  mined  and  pro- 
duced under  the  authority  of  defendant,  and  the  defendant  at  the 
time  of  transportation  and  l)efore  the  act  of  transportation  has  not 
in  good  faith  dissociated  itself  from  all  exercise  of  authority  over  said 
coal,  but  continues  to  exercise  authority  over  said  coal  at  the  time 
of  transportation  and  over  the  subsequent  sale  thereof. 

"  Therefore  the  transportation  of  said  coal  by  the  defendant  in  the 
manner  and  under  the  drcumstances  hereinabove  described  consti- 
tutes a  violation  of  the  fifth  paragraph  of  the  first  section  of  said  '  act 
to  regulate  commerce,'  as  amended  by  an  act  of  Congress  approved 
Jtme  29,  IdOa*' 
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tatUm  to  toterstate  commerce  by  a  carrier  of  a  commodity  produced 
or  owned  by  It,  etc,  except  such  as  may  be  necessary  in  the  conduct 
of  Its  business,  held,  however,  that  a  carrier  was  not  the  owner  of  an 
Interest  in  articles  manufactured,  mined,  produced,  or  owned  by  a 
corporation  whose  stock  was  owned  by  it,  within  the  meaning  of  the 
statute — ^the  Government  applied  to  the  Circuit  Court  for  leave  to  file 
aa  amended  bill,  which  was  denied,  whereupon  an  appeal  was  taken 
to  the  Supreme  Court  from  that  decision.  In  substance,  the  GoYem- 
msDt  by  its  proposed  amendment  averred  that,  in  the  particular  case 
at  bar,  the  railroad  company  was  not  only  the  owner  of  all  the  stock 
issued  by  a  coal  company,  but  that  it  so  used  the  power  resulting 
from  this  stock  ownership  as  to  d^>rive  the  coal  company  of  all  real 
independent  existence,  and  to  make  it  virtually  but  an  agency,  or 
dependency,  or  department,  of  the  railroad  company.  In  other  words, 
to  emfdoy  the  language  of  the  court : 

'^'In  great  detail  facts  were  averred  which  tended  to  establish 
that  there  was  no  distinction  in  practice  between  the  coal  company 
and  the  railroad  company,  the  latter  using  the  coal  company  as  a 
mere  device  to  enable  the  railroad  company  to  violate  the  provisions 
of  the  Oommodllies  Clause.' 

''The  Supreme  Court,  on  this  showing,  reversed  the  order  of  the 
Circuit  Court  and  remanded  the  case,  with  instructions  to  permit  the 
amendment  to  be  filed,  because  the  facts,  if  proven,  would  bring  the 
railroad  con^wny,  so  far  as  its  right  to  carry  the  product  of  the  coal 
company  was  concerned,  within  the  general  prohibitions  of  the  Com- 
modities dause.  Accordingly,  the  Government  is  proceeding  in  the 
Oiicult  Court,  endeavoring  to  apply  the  prohibitions  of  the  Com- 
modities Clause  to  the  carriage  by  a  railroad  company  over  its  line  of 
coal  mined  and  owned  by  a  coal  company  every  share  of  the  stock 
of  whidi  is  owned  by  the  railroad  company,  and  which  is  operated  as 
a  department  of  the  railroad  company." 

And  in  the  Beport  for  1912  the  following  statement  will 
be  found  on  pages  23  and  24 : 

''FoUowing  tiie  decision  in  the  case  of  Vniied  States  v.  Lehigh 
VaUey  BaOroad  OomjUM/^,  referred  to  in  my  last  annual  report  (220 
U.  S.  257  [31  Sup.  Ct  887,  55  L.  Ed.  458] ),  remanding  the  case  to  the 
Circuit  Court  with  instructions  to  allow  the  Government  to  amend  Its 
complaint  in  order  to  show  that  the  Lehigh  Valley  Coal  Company  was 
in  fiict  a  mere  adjunct,  instrumentality,  or  department  of  the  railroad 
company,  and  therefore  that  ownership  of  the  coal  by  the  coal  com- 
pany at  the  time  of  transportation  amounted  in  reality  to  ownership 
by  the  railroad  company,  and  was  transported  in  violation  of  the 
Commodities  Clause  of  the  Commerce  act  (34  Stat  584),  the  railroad 
company  filed  an  answer  to  the  amended  complaint  putting  its  allega- 
tion in  issue.  Subsequently,  however,  the  railroad  company  caused 
t»  be  looarporated  under  the  laws  of  New  Jersey  a  scpafrats  oonvany 
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known  as  the  Lehii^  Valley  Goal  Sales  Ccmipany,  with  an  authorised 
capital  stock  of  $10,000,000,  of  which  $6,060,800  was  issued  forthwith. 
The  Lehigh  Valley  Railroad  Company  declared  a  dividend  in  January, 
1012,  of  10  per  cent  on  its  outstanding  capital  stock.  This  dividend 
amounted  in  the  aggregate  to  $6,060,800.  The  preferred  and  common 
stockholJders  of  the  railroad  company  were  given  the  privilege  of  snfo- 
scribing  to  shares  of  the  sales  company  to  an  amount  equivalent  to 
10  per  cent  of  their  holdings.  By  this  method,  in  effect,  the  shares  of 
the  sales  company  were  distributed  to  and  among  the  shareholders 
of  the  railroad  company.  Thereupon,  on  March  1,  1912.  the  Lehigh 
Valley  Coal  C<»npany  entered  into  a  contract  with  the  Lehigh  Coal 
Sales  Company  whereby  the  for[fi4f  ]mer  agreed  to  sell  to  the  latter 
all  coal  thereafter  mined  by  it  from  all  coal  lands  owned  ot  leased  by 
it,  together  with  all  coal  it  may  purchase,  the  sales  company  agreeing 
to  purchase  and  take  all  such  coal  at  a  price  delivered  f .  o.  b.  railroad 
cars,  at  the  breakers  where  the  same  is  pr^ared,  at,  tor  all  sizes 
above  pea  coal,  a  sum  equal  to  65  per  cent  of  the  general  average 
t  o.  b.  price  of  said  sizes  received  at  the  water  points  at  or  near  New 
York,  between  Perth  Amboy  and  Bdgewater. 

"The  situation  is,  therefore,  that  coal  which  is  shipped  over  the 
L^igh  Valley  Railroad  is  mined  by  the  Lehigh  Valley  Coal  Company, 
all  of  whose  stock  is  owned  by  the  railroad  company,  and  is  sold  at 
the  breakers  to  the  Lehigh  Valley  Coal  Sales  Company,  all  of  whom 
stock  has  been  originally  issued  to  and  distributed  among  the  stock- 
holders of  the  railroad  company  pro  rata,  but  which  company  has 
separate  officers  from  the  railroad  company,  and  separate  directors, 
and  whose  stodc  may  be  sold  by  the  stockholders  without  regard  to 
their  continued  holding  of  stock  in  the  railroad  company.  By  this 
arrangement  both  the  railroad  conq;>any  and  the  coal  companies  seen 
to  have  parted  in  good  faith  with  title  to  the  coal  before  transporta- 
tion begins,  and  it  is  claimed,  therefore,  that  transportation  is  tree 
from  the  prohibition  of  the  Commodities  Clause  as  construed  by  the 
Supreme  Court  in  213  U.  S.  412  [29  Sup.  Ct.  527,  53  L.  Ed.  836].  The 
question  will  be  submitted  to  the  court  at  an  early  day." 

[1]  In  the  following  month,  on  January  27,  1913,  the 
amended  bill  in  the  Eastern  district  of  Pennsylvania  was  dis- 
missed with  the  Government's  consent,  but  without  prejudice 
to  the  right  to  bring  a  new  suit.  We  understand  that  such  a 
suit  has  recently  been  brought  in  the  second  circuit.  The  fore- 
going r£6um6  states  in  sufficient  detail  the  course  of  the  pre- 
vious litigation  against  the  coal-carrying  roads  and  brings 
us  to  the  present  dispute.  The  rules  to  which  we  have  re- 
ferred are  now  to  be  applied  to  the  relation  existing  and  to 
the  course  of  conduct  actually  pursued  b^ween  the  Dela- 
ware,  Lackawanna  A  Western  Sailroad  Ccunpany  and  the 
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Delaware,  Lackawanna  &  Western  Coal  Company,  and  we 
are  to  determine  whether  the  facts  establish  that  the  power 
of  the  Bailroad  Company  has  been  "used  to  obliterate  all 
distinctiGns  between  the  two  corporations";  or  (to  employ 
other  language  of  the  court)  whether  the  power  of  the  Eail- 
road  Company  has  been  "exerted  in  such  a  manner  as  to 
commingle  the  affairs  of  both  as  by  necessary  effect  to  make 
such  affairs  practically  indistinguishable,  and  therefore  to 
cause  both  corporations  to  be  one  for  all  purposes.''  If  the 
railroad  has  the  power  to  attain  the  objects  thus  condemned, 
and  if  these  objects  have  been  attained  by  the  actual  use  and 
exertion  of  the  power,  the  Commodities  Clause  has  been  vio- 
lated; otherwise,  it  has  not  been  infringed. 

It  will  be  a  help  in  appreciating  the  evidence  now  under 
cooaderation  if  we  first  take  some  account  of  the  general 
situation  in  the  anthracite  region  of  Pennsylvania.  This  is 
well  described  in  a  paragraph  from  page  224  of  164  Fed., 
afterwards  quoted  by  the  Supreme  Court  in  the  Delaware  & 
Hudson  case,  at  page  402  of  213  U.  S.,  at  page  530  of  29 
Sup.  Ct  (58  L.  Ed.  836) : 

'^Tbe  general  situation  is  that  for  a  half  century  or  more  it  has 
been  the  policy  of  the  State  of  Pennsylvania,  as  evidenced  by  her 
legislative  acts,  to  promote  the  development  of  her  natural  resources, 
especially  as  r^^ards  coal,  by  encouraging  railroad  companies  and 
canal  companies  to  invest  their  funds  in  coal  lands,  so  that  the  prod- 
uct o<  her  mines  might  be  conveniently  and  profitably  conveyed  to 
markets  in  Pennsylvania  and  in  other  States.  Two  of  the  defendant 
corporations,  as  appears  from  their  answers,  were  created  by  the  Leg- 
islature of  Pennsylvania,  one  of  them  three-quarters  of  a  century  ago 
and  [8M]  the  other  half  a  century  ago,  for  the  express  purpose  that 
its  ooal  lands  might  be  developed  and  that  coal  might  be  transported 
to  the  people  of  Pennsylvania  and  other  States.  It  is  not  questioned 
that,  pursuant  to  this  general  poUcy,  investments  were  made  by  aU 
the  defendant  companies  in  coal  lands  and  mines,  and  in  the  stock  of 
ooal-produdng  companies,  and  that  coal  production  was  enormously 
Increased  and  its  economies  promoted,  by  the  faculties  of  transporta- 
tion thus  brou£^t  about  As  appears  from  the  answers  filed,  the 
entire  distribution  of  anthracite  coal  in  and  into  the  different  States 
of  the  Union  and  Oanada  for  the  year  of  1905  (the  last  year  for  which 
there  is  authoritatiye  statistics)  was  61,410,201  tons;  that  approxt- 
mately  foiuvflfths  of  this  entire  production  of  anthracite  coal  was 
transported  in  interstate  commerce  over  the  defendant  railroads  from 
PemuQrlyanla  to  markets  in  other  States  and  Canada ;  and  of  this  f out^ 


Digitized  by  VjOOQIC 


240  213  FSDEBAJL  BBPOBTBB^  960!. 

Opialoii  «f  tbe  Oeort 

flftbs,  from  70  per  cent  to  75  per  cent  was  prod«oed  eiflier  dixeetlj 
by  the  defendant  companies  or  through  the  agency  of  their  subsidiary 
coal  companies.  It  also  appears  from  the  answer  filed  that  enormous 
sums  of  money  liave  been  expended  by  these  defendants  to  enable 
them  to  mine  and  prepare  their  coal  and  to  transport  It  to  any  point 
where  there  may  be  a  market  for  it  It  is  iM>t  denied  that  tlie  sttoa- 
tioa  thus  generally  described  is  not  a  new  one,  created  ainoe  Out  pas- 
sage of  the  act  in  question,  but  has  existed  for  a  long  period  of  years 
prior  thereto  and  that  the  rights  and  property  interests  acquired  by 
the  said  defendants  in  the  premises  have  been  acquired  in  conformity 
to  the  constitution  and  laws  of  the  State  of  Pennsylvania,  and  that 
their  right  to  the  enjoyment  of  the  same  has  never  been  doubted  or 
questioned  by  the  courts  or  people  of  that  commonwealth,  but  has 
been  fully  recognized  and  protected  by  both." 

In  addition  to  these  considerations  the  following  facts — 
also  taken  from  the  Delaware  &  Hudson  case,  in  164  Fed.  on 
page  221 — ^were  especially  applicable  then  to  the  railroad 
company  now  defendant,  and  may  be  referred  to  again  as 
relevant  to  a  large  extent  in  the  present  controversy : 

"The  Delaware,  Lackawanna  &  Western  Railroad  Oompany,  like 
the  Delaware  &  Hudson  Company,  admits  that  it  Is  the  owner  of  coal 
lands  and  mines  coal,  which  it  sells ;  that  it  was  organised  under  an 
act  of  the  Legislature  of  Pennsylvania  in  1849  (act  of  Feb.  19,  1849 
[P.  L.  79] ) ;  that  all  the  lines  of  railroad  owned  by  it  are  wholly  within 
the  State  of  Pennsylvania,  extending  from  the  Delaware  Rlveri  at  the 
boundary  line  of  the  State  of  New  Jersey,  in  a  northwesterly  direction 
across  the  State  of  Pennsylvania,  to  the  boundary  line  between  the 
State  of  Pennsylvania  and  the  State  of  New  York,  with  a  branch  line 
extending  from  Scranton  in  the  State  of  Pennsylvania,  to  Northum- 
berland, in  said  State.  Said  defendant  also  admits  and  alleges  that, 
under  express  authority  of  acts  of  the  Legislature  of  the  States  of 
Pennsylvania,  New  Jersey,  and  New  York,  it,  as  lessee,  now  operates, 
and  long  prior  to  May  1,  1908,  had  operated,  various  lines  of  raflroad 
in  the  two  last-mentioned  States,  by  which  it  "has  direct  traffic  connec- 
tion with  the  city  of  Buffalo  and  other  cities  in  the  said  States. 
Defendant  also  admits  that  for  many  years  it  has  owned,  in  fee, 
extensive  tracts  of  coal  land  in  the  State  of  Pennsylvania ;  that  It  has 
also  leased  large  tracts  of  coal  lands  in  the  said  State,  and  Is  now 
engaged,  and  for  many  years  last  past  has  been  engaged,  in  mining 
coal  from  the  lands  so  owned  and  leased  by  it ;  that  the  holding  of  said 
lands,  whether  in  fee  or  by  lease,  and  the  mining,  manufacture,  and 
interstate  transportation  of  the  coal  therefrom,  has  been  and  continues 
to  be  under  and  by  virtue  of  the  authority  of  tiie  laws  of  the  State  of 
Pennsylvania ;  that  in  addition  to  the  foregoing,  certain  coal  companlea, 
organized  from  time  to  time  under  acts  of  assembly  of  the  said  State 
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of  Pennaylyania,  haye  been  merged  into  said  defendant  corporation; 
that  by  an  act  of  tbe  General  Assembly  of  tbe  State  of  Pennsylvania, 
approved  April  15,  1869,  entitled  'An  act  to  authorize  railroad  and 
canal  companies  to  aid  in  the  der^opment  of  the  coal«  iron,  lumber, 
and  other  material  interests  of  this  Oonmionwealth,*  the  defendant 
was  authorized  to  aid  corporations  authorized  by  law  to  develop  coal, 
iron,  lumber,  and  other  material  interests  of  Pennsylvania,  by  pur- 
chase of  their  capital  stock  or  bonds,  or  either  of  them.  The  answer 
of  said  defend[861]ant  also  alleges  that  by  reason  of  its  ownership  of 
said  coal  lands  and  coal  and  the  revenues  derived  from  the  transporta- 
tion of  the  same  to  market,  it  has  been  enabled  to  expend  millions  in 
the  b^terment  of  its  general  transportation  facilities  for  both  goods 
and  passengers  and  give  to  the  public  the  benefits  of  a  well-constructed 
and  equii^)ed  modem  railroad ;  that  by  virtue  of  leases  of  railroads, 
to  enable  it  to  transport  coal  in  interstate  commerce,  it  has  become 
tMmnd  to  pay  yearly  In  interest  charges  the  sum  of  $5,165,897  and  for 
taxes  $14.63,916;  that  out  of  a  total  of  about  8,700,000  tons  of  coal 
produced  by  it  in  the  year  1907  from  its  land  owned  in  fee  and  leased, 
upward  of  6,700,000  tons  were  transported  over  its  lines  of  railroad  in 
interstate  commerce ;  that  from  40  per  cent  to  60  per  cent  of  its  annual 
transportation  earnings  from  the  operation  qt  leased  lines  has  been 
derived  from  the  carriage  of  its  own  coal  thereover ;  that  It  uses,  in 
the  conduct  of  its  business  as  a  common  carrier,  approximately 
1,700,000  tons  of  anthracite  coal  of  pea  size  or  smaller,  annually,  and 
will  require  more  for  such  use  in  the  future ;  that  to  obtain  this  coal 
In  these  economic  sizes,  it  is  necessary  to  break  up  coal,  leaving  the 
larger  sizes,  which  must  be  disposed  of  otherwise;  that  great  waste 
would  result  if  it  were  forbidden  to  transport  to  market  in  interstflte 
commerce  these  large  siees  thus  resulting.  That  defendant's  rights  to 
acquire  its  holdings  of  coal  land,  its  rights  to  own  and  mine  coal,  and 
to  transport  the  same  to  market  in  other  States,  as  well  as  in  Penn- 
sylvania, and  its  leases  of  other  railroads  were  acquired  many  years 
prior  to  the  enactment  of  the  so-called  '  Interstate  Commerce  act,*  and 
of  the  said  amoidment  thereto  known  as  the  '  Commodities  Clause.*  ** 

Taming  to  the  record  now  under  consideration,  we  find 
no  facts  of  importance  in  dispute;  the  controversy  is  over 
the  inferences  that  should  properly  be  drawn  therefrom. 
The  relation  existing  between  the  two  defendants  is  a  direct 
result  of  the  railroad's  effort  to  obey  the  decision  of  the 
Supreme  Court  in  the  first  of  the  cases  referred  to — United 
States  V.  Delaware  <6  Budaon  Co.  When  that  decision  was 
announced  on  May  3, 1909,  the  Railroad  Company  was  pre- 
sented with  a  serious  problem.  It  owned  or  leased  15,000 
acres  of  coal  lands  in  the  Wyoming  region,  and  these  were  of 
95825*— 17— VOL  6— J6 
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great  value,  both  present  and  prospective.  Its  mines  were 
producing  several  million  tons  of  coal  each  year,  and  the  sale 
and  carriage  of  this  coal  were  highly  important  sources  of 
revenue,  and  its  uninterrupted  distribution  through  the 
established  channels  of  trade  was  of  great  importance  to 
the  public.  It  had  more  than  600,000  tons  of  mineral  coal  on 
hand,  not  yet  disposed  of,  either  on  storage  or  in  course  of 
transit.  A  demand  for  the  coal  that  the  railroad  had  been 
selling  for  many  years  existed  throughout  a  wide  territory, 
stretching  from  New  England  into  Canada  and  the  Middle 
West;  and  an  extended  and  elaborate  organization  had 
grown  up  in  the  course  of  a  long  and  continuous  effort  to 
bring  the  coal  to  the  consumer  seasonably  and  economically. 
Facilities  for  storage  and  handling  had  gradually  been  ac- 
quired and  expanded;  numerous  contracts  had  been  made 
with  agents  and  dealers;  other  contracts  existed  with  inde- 
pendent operators  for  the  purchase  of  additional  coal  for 
carriage  and  sale — all  this,  and  much  more,  resting  upon  the 
undistributed  practice  of  many  years  under  direct  State  au- 
thority, whereby  the  Railroad  Company  mined  its  own  coal, 
bought  coal  from  others,  and  carried  and  sold  in  many  and 
in  widely  separated  markets  the  property  thus  mined  and 
bought. 

This  long-established  business  was  now  to  be  changed,  and 
changed  almost  immediately.  In  our  opinion  the  evidence 
shows  that  the  railroad  intended  to  obey  the  law  as  the 
Supreme  Court  had  authorita  [252]  tively  announced  it,  and 
we  may  say  at  once  that  an  examination  of  the  record  affords 
no  groimd  to  doubt  the  good  faith  of  all  concerned  in  the 
transactions  now  complained  of.  No  trick  or  sham  or 
evasion  was  contemplated  or  attempted,  but  a  genuine  effort 
>?as  apparently  made  to  comply  with  the  statute  and  to  carry 
out  openly  and  publicly  what  the  court  had  declared  to  be 
necessary.  The  situation  was  not  welcome,  but  the  railroad 
clearly  understood  it  and  accepted  it  frankly.  No  doubt 
existed  that  the  railroad  must  dissociate  itself  in  good  faith 
from  the  ownership  of  tb^  coal  before  the  act  of  transporta- 
tion should  begin,  and  must  divert  itself  of  every  interest 
therein,  either  direct  or  indirect. ,  Counsel  were  therefore 
consulted  and  a  plan  was  adopted.    As  a  business  propo- 


Digitized  by  VjOOQIC 


UNITED  mATBB  V.  IJIGKA.WAKHA  B.  B.  00.  £43 

Opinion  of  tiie  Conrt 

mUkm  it  was  evidcndj  indiBpensftble  to  find  a  single  ptir- 
cfaaser  wbo  should  be  able,  financially  and  in  other  respects, 
to  handle  seveiral  million  tons  a  year;  it  was  obyioosly  im- 
practieaUe  to  dispose  of  sndi  a  quantity  by  sales  in  smaU 
lots  to  small  dealers,  or  for  small  dealers  to  distribute  after- 
wards to  nnmerons  consumers  scattered  oyer  so  wide  an  area. 
So  large  a  quantity,  needed  in  so  many  places  at  about  the 
same  time,  could  <mly  be  handled  by  some  one  with  large 
capital  and  with  a  well-organized  and  capable  force  of 
agcoits.  It  was  therefore  decided  that  a  New  Jersey  corpo- 
ration should  be  organized,  with  a  capital  sufficiently  large, 
and  that  this  corporation  should  take  over  the  trained  and 
experienced  clerks  and  agciits  connected  with  the  coal  sales 
department  of  the  railroad's  business. 

It  was  recc^nized  as  desirable  that  the  relations  between 
the  railroad  as  the  seller,  and  the  proposed  coal  company  as 
tt»  buyer,  should  be  frigidly,  and  in  the  first  instance  the 
stock  in  the  Coal  Company  was  offered  omly  to  the  share- 
holders of  the  Raifaroad  Compaiiy.  They  were  expected  to 
accept  the  ofifer,  and  this  expectation  was  realised.  As  is 
well  known,  tiie  defendant  railroad  has  had  a  prosperous 
career,  and  in  June,  1909,  it  had  a  large  cash  surplus.  Out 
of  tiiis  fund  it  deduced  a  divident  of  50  per  oent,  and  offered 
to  its  shareholders  the  right  to  use  one-half  the  dividend  to 
buy  the  diares  of  the  proposed  Coal  Sales  Company  at  par. 
The  offer  was  accepted  by  nearly  all  the  shareholders;  the 
(mly  exceptions  were  86  separate  interests,  representing  2,249 
flhajres.  Since  that  time,  however,  many  changes  have  taken 
place  among  the  stockholders  of  either  company.  Both 
BtO(^  are  dealt  in  by  the  public,  one  on  the  Exchange  and 
<i)e  other  on  the  curb;  the  result  being  tiiat  in  October,  1913, 
the  shares  of  tiie  railroad  not  interested  in  the  Coal  Com- 
pany had  increased  from  2^9  to  88,716,  and  the  shares  in 
the  Coal  Company  not  interested  in  the  railroad  had  in- 
eitased  to  6,907.  The  number  of  shareholders  in  the  Coal 
Company  had  become  1,588,  and  of  these  801  were  women, 
either  in  their  own  right  or  as  cestuis  que  trustent. 

The  capital  subscribed  and  paid  in  before  August  2, 1909, 
was  nearly  $6,600,000,  h\x\t  the  Biaalroad  Company  did  not 
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subscribe  or  pay  for  a  single  share,  and  had  no  interest 
therein,  direct  or  indirect  The  .capital  was  all  subsoribed 
and  paid  for  by  individuals;  but,  as  these  individuals  were 
also  stockholders  of  the  Railroad  Company,  the  Grovermnoit 
contends  (almost  solely  for  this  reason)  that  the  two  cor- 
porations are  in  effect  identical  and  cannot  be  regarded  as 
dis-  [268]  tinct.  If  this  ground  be  not  well  taken,  scarcely 
anything  is  left  of  the  Government's  case — certainly  noUiing 
that  would  support  a  decree*  But,  if  the  contention  be 
sound,  the  case  is  made  out,  and  accordingly  this  point  is 
much  insisted  upon  in  the  brief,  where  numerous  cases  are 
cited  and  discussed.  We  do  not  think  it  necessary  to  take 
them  up  in  detail.  Some  of  them  differ  essentially  from  the 
case  at  bar  in  the  fact  that  they  disclose  fraud  or  bad  faith 
as  an  dement,  whereas  here  nothing  of  the  kind  exists.  But 
we  need  not  discuss  these  or  any  other  authorities,  because 
the  Supreme  CJourt  has  already  declared  distinctly  the  rule 
for  these  particular  cases,  and  has  determined  that  a  railroad 
itself  might  lawfully  hdld  stock  in  a  manufacturing,  min- 
ing, producing,  or  owning  corporation,  upon  the  single  ccm- 
dition  that  the  latter  be  a  bona  fide  oi^animtion.  In  the 
Ddaware  &  Hudson  case — on  page  415  of  213  U.  S.,  on  page 
589  of  29  Sup.  Ct.  (63  L.  Ed.  836)— the  court  said  that  while 
the  carrier  was  forbidden  to  have  any  interest,  direct  or  in- 
direct, in  a  legal  or  equitable  sense,  in  the  article  or  com- 
modity carried,  nevertheless  this  prohibition  of  the  statute  did 
^^not  include  *  *  *  articles  or  xx>mmodities  manufac- 
tured, mined,  produced,  or  owned,  etc,  by  a  bona  fide  corpo- 
ration in  which  the  railroad  company  is  a  stockholder."  This 
would  seem  to  be  plain  enough,  without  more;  but,  as  the 
subject  was  importiant,  the  court  returned  to  it  in  thi^  Le- 
high Valley  case  and  left  no  room  for  doubt.  On  page  266 
of  220  U.  S.,  on  page  388  of  31  Sup.  Ct  (55  L.  Ed.  458),  the 
Chief  Justice  declared  that: 

"  The  prohibitions  of  the  statute  were  addressed  only  to  a  legal  or 
equitable  interest  in  the  commodities  to  which  the  innohibitions  re- 
ferred ;  that  they  therefore  did  not  prohibit  a  railroad  company  from 
transporting  conmiodities  mined,  manufactured,  produced  or  owned 
by  a  distinct  corporation,  merely  because  the  railroad  comiMuiy  was 
t^  owner  of  some  or  aU  of  the  stock  in  such  corporation.** 
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And  on  page  271  <rf  220  tT.  S.,  on  page  896  of  31  Sup.  Ct 
(55  Li.  Ed.  458),  the  Delaware  A  Kudsoa  case  is  again  re- 
ferred to  as  holcbng  expressly  that: 

"  StcxdL  ownership  by  a  railroad  company  In  a  bona  fide  corporation, 
Irre^^ectiTe  of  the  exl^it  of  Snch  ownership,  did  not  prednde  a  rail- 
road con^Muiy  from  transporting  the  comnMMlltteB  mannfactnred, 
mined,  prodnoed,  or  owned  by  such  corporation.** 

We  may  theref(»re  assert  with  confidence  that,  sinioe  a  rail- 
road itself  may  own  stock  in  the  producing  or  owning  cor- 
poration without  offending  against  the  statute,  no  offense  is 
committed  althou^  individual  subscribers  to  such  stock  may 
also  be  stodcholders  in  the  railroad.  No  act  of  Congress  or 
jndicial  decision  has  declared  it  to  be  illegal  for  an  individual 
citizen  to  invest  his  m<»iey  in  two  enterprises,  merely  because 
the  enterprises  may  be  closdy  connected.  But  what  the 
Supreme  Court  did  lay  down  was  this:  Although  a  railroad 
company  may  lawfully  own  stock  in  a  producing  or  owning 
corporation,  it  must  not  use  the  power  given  by  such  owner- 
ship to  obliterate  the  distinction  between  the  two  organiza- 
tions; it  must  not  exert  sudi  power  so  as  to  conmiingle  indis- 
tinguishably  the  affairs  of  both,  and  thus  cause  both  cor- 
porations to  be  one  for  all  purposes;  it  must  not  [864]  de- 
stroy the  entity  of  the  producing  or  owning  corporation,  and 
thus  make  the  two  virtually  one.  If  it  actually  do  these 
forbidden  things,  then  the  Commodities  Clause  applies  and 
condemns  as  unlawful  such  an  abuse  of  a  lawful  ri^t  But 
it  is  the  abuse  that  is  unlawful,  not  the  mere  existence  of  the 
relation  or  of  the  ri^it  growing  put  of  the  lawful  ownership 
of  stock. 

[2]  Let  us  see,  therefore,  what  has  been  actually  done  by 
the  two  defendants.  The  raUroad  owns  no  stock,  and  has  no 
legal  or  equitable  interest,  in  the  Coal  Company.  As  far  as 
ihe  evidence  discloses,  it  has  taken  little,'  if  any,  corporate 
acticMi,  except  to  authorize  the  contract  hereafter  quoted.  But 
we  may  f airfy  infer,  although  there  is  not  much  positive  evi- 
dence on  the  subject,  that  the  plan  carried  out  was  initiated 
and  finally  agreed  upon  by  some  at  least — ^probably  by  all,  or 
by  a  majority — of  a  comparatively  small  group  of  36  per- 
sons who  own  acontiolling  interest  in  the  railroad's  stock. 
They:  (or  neady  all  of  them,  28  or  29  being  the  number) 
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also  own  a  majority  of  the  Coal  CJompamy's  stock,  and  we 
take  it  for  granted  tbat  they  actually  control  both  ccsn- 
panies.  Being  majority  stockholders,  they  have  a  lawful 
right  to  exercise  the  power  of  control,  provided  they  exer- 
cise it  for  lawful  objects.  We  assume,  also,  that  several 
other  facts  upon  which  the  Government  lays  especial  stress 
are  due  to  the  will  of  this  controlling  group,  namely:  The 
facts  that  the  vice  president  of  the  Railroad  Company,  who 
was  the  former  head  of  its  coal  department,  became  the  presi- 
dent of  the  Coal  Company;  that  a  former  sales  agent  of  the 
Railroad  Company  transferred  his  services  to  the  Coal  Com- 
pany and  has  been  (and  is  now)  its  vice  president  and  gen- 
eral sales  agent ;  that  the  president  of  the  Railroad  Company 
is  a  m^nber  of  the  Coal  Company's  board  of  directors;  and 
that  three  other  members  are  sons  of  directors  on  the  board 
of  the  railroad.  As  far  as  these  facts  go,  they  are  pertinent 
to  the  Government's  contention,  and  are  legitimately  used  in 
the  effort  to  prove  that  the  two  corporations  are  identical. 
But  of  themselves  they  are  not  sufficient;  no  effort  has  been 
made  to  show,  and  we  do  not  understand  the  Government  to 
suggest,  that  the  sons  (who  own  no  stock  in  the  Railroad 
Company)  have  been  unfaithful  to  their  trust  and  have  be« 
trayed  the  interests  of  the  Coal  Company  which  they  help 
to  direct ;  there  was  no  serious  effort  to  show  that  any  of  the 
present  or  former  officials  of  the  Railroad  Company  that  are 
now,  or  have  been,  in  the  Coal  Company's  service,  have  used 
their  power  or  influence  improperly.  And- — ^what  is  mOTe  to 
the  point  in  the  present  inquiry — ^nothing  was  offered  in 
denial  of  what  the  evidence  shows  to  be  a  fact,  namdy,  that 
the  Coal  Company  has  never  been  favored  over  othei»  shippers 
of  coal  by  discrimination  in  rates  or  in  practices,  or  inabili- 
ties or  quality  of  service.  As  the  Supreme  Court  has  recently 
pointed  out  in  RaSLvoad  Company  v.  United  States^  281  U.  S. 
S68,  34  Sup.  Ct.  65,  68  L.  Ed.  869,  where  the  object  of  the 
Commodities  Clause  was  considered,  the  evil  at  which  the 
clause  was  aimed  was  the  danger  that  a  carrier,  if  he  were 
also  the  owner  of  the  goocte  transported,  would  favor  him- 
self unduly: 

"  If  snch  carrier  hauls  for  the  pnUlc  and  also  ftnr  Its  own  private 
purposes,  there  Is  an  ontortuaity  to  dlscHminate  In  favot  of  tls^ 
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againat  other  shippers  in  the  rate  charged,  the  facility  famished  or 
the  quality  of  the  service  [261^]  rendered.  The  Conunoditiea  Clause 
was  not  an  unreasonable  and  arbitrary  prohibition  against  a  railroad 
company  transporting  its  own  useful  property,  but  a  constitutional 
exercise  of  a  governmental  power  intended  to  cure  or  prevent  the 
evils  that  might  result  if,  in  hauling  goods  in  or  out,  the  company 
occupied  the  dui^  and  inconsistent  position  of  public  carrier  and 
private  shipper.*' 

[8]  The  following  facts  ard  also  pertinent  upon  the  ques^ 
tion  how  far  the  corporate  activities  and  the  acti^al  opera- 
tions of  the  two  companies  have  been  distinct  and  separate. 
In  August,  1909)  they  entered  into  the  contract  of  which  the 
GovMumttit  OMmplaina  A  summary  of  that  agreement  is 
giyen  in  the  bill  of  complaint: 

^  That  the  Railroad  Ck>mpany  would  seU  to  the  Ck>al  Company  all 
mined,  marketable  coal  then  owned,  except  such  as  it  should  elect  to 
retain  for  use  in  its  business  as  a  common  carrier,  to  be  paid  fo^ 
within  thirty  days  at  prices  designated. 

*'That  the  Railroad  Company  would  lease  the  Coal  Company  cer- 
tain described  storage  and  stocking  plants^  trestles,  and  docks,  and 
accept  in  payment  5  per  cent  per  annum  on  a  valuation  to  be 
agreed  upon. 

**  That  the  Coal  Company  would  take  over  certain  leases  of  trestleei 
and  sale  agencies  contracts  theretofore  made  by  the  Railroad  Com- 
pany. 

'*That  the  Railroad  Company  would  sell  and  deliver  to  the  Coal 
Company,  f.  o.  b.  cars  at  the  breakers,  all  coal  thereafter  mined  by 
the  former  from  all  lands  owned  or  leased  by  it,  together  with  all 
coal  purchased  by  it,  the  amount  to  be  so  sold  and  delivered  to  be  at  the 
absolute  option  of  the  seller  and  without  liability  upon  its  part  for 
failure  to  supply  any.  The  Coal  Company  agrees  to  purchase  a]l 
coal  offered  by  the  Railroad  Company,  and  no  other,  unless  neces- 
sary to  comply  with  contracts  then  outstanding. 

'^That  the  railroad  might  retain  sufficient  coal  for  its  use  as  a 
common  carrier. 

"That  the  Coal  Company  would  acc^t  from  the  Railroad  Com- 
pany aU  coal  delivered  on  cars  at  the  breakers,  and  pay  for  all  sizes 
above  pea  6i5  per  cent  of  the  general  average  f.  o.  b.  prices  at  tide 
points  at  or  near  New*  York  between  Perth  Amboy  and  Edgewater, 
and  for  the  smaller  sizes  specified  portions  of  such  general  average 
prices. 

"That  the  Coal  Company  would,  conduct  the  business  of  selling 
so  as  to  best  conserve  the  interest  of  and  preserve  the  good  will  and 
markets  of  the  coal  mined  by  the  Railroad  Company;  that  any  dis- 
putes  which   might  arise  between   the  parties  should   be   settled 
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through  a  board  of  arbitration,  made  up  as  spedfled;  and  that  the 
terms  of  the  agreement  itself  might  also  be  modilled  by  arbitration 
if  conditions  justified. 

**  That  the  contract  should  continue  to  be  operative  until  six  months 
after  either  party  shall  notify  the  other  In  writing  of  its  intention  to 
cancel  the  same,  and  that  upon  its  expiration  the  Coal  Company 
would  sell  to  the  Railroad  Company  and  the  latter  would  buy  all 
coal  then  stored  or  in  transit  theretofore  purchased  by  the  former  at 
prices  to  be  agreed  up6n  or  fixed  by  arbltratUm.'* 

The  full  text  of  the  contract  will  be  found  in  the  margin.* 

Since  August  2,  1909,  when  this  contract  was  made,  the 

general  course  of  events  may  be  condensed  from  the  testi- 

*''This  contract,  entered  into  this  second  day  of  August,  1900, 
betwecoi  the  Delaware,  Lackawanna  &  Western  Railroad  Company, 
hereinafter  called  the  'seller,'  of  the  first  part,  and  the  Delaware, 
Lackawanna  &  Western  Coal  Company,  hereinafter  called  the  *  buyer,' 
of  the  second  part,  witnesseth : 

**  Whereas,  the  seller  is  the  owner  of  coal  lands  situated  at  various 
points  in  the  counties  of  Luzerne  and  Lackawanna,  and  the  State 
of  Pennsylvania,  and  has  been  engaged  both  in  mining  the  coal  there- 
from and  in  transporting  to  market  and  selling  the  same,  and  in  like 
manner  has  so  transported  and  sold  large  amounts  of  coal  purchased 
by  it  in  said  State ;  and  whereas,  the  seller,  to  so  sell  its  coal,  has  con- 
structed storage  plants  and  trestles  at  various  points  in  different 
States,  and  has  entered  into  various  sales  agency  contracts;  and 
whereas,  to  so  market  said  coal  most  of  the  same  must  be  traniq;>orted 
in  interstate  commerce,  so  that  it  has  become  necessary  for  the 
seUer,  in  compliance  with  law,  to  sell  all  of  its  coal  within  the  State 
of  Pennsylvania ;  and  whereas,  the  buyer  Is  desirous  of  contracting  to 
so  purchase  all  of  the  seller's  coal  at  its  mines,  to  contract  for  the 
transportation  of  the  same  to  market,  and  to  sell  the  same  and  for 
such  purpose  to  lease  of  the  seller  various  of  its  storage  plants,  tres- 
tles, offices,  and  other  facilities,  and  assume  its  selUng  agency 
contracts : 

*'  Now,  therefore,  in  consideration  of  the  premises,  and  of  the  mutual 
covenants  herein  contained,  it  is  agreed  as  follows: 

**  First  The  seller  agrees  to  sell  to  the  buyer,  and  the  buyer  agrees 
to  buy  of  the  seUer,  all  mined,  marketable  coaUwherever  situated  now 
owned  by  the  seller,  and  either  stored,  held  at  various  points,  or  in  the 
course  of  transportation,  except  Such  coal  as  the  seller  elects  to  re- 
tain for  its  use  in  the  conduct  of  its  business  as  a  common  carrier. 
The  buyer  shall  pay  the  seller  therefor,  in  cash  within  thirty  days 
from  the  date  hereof,  as  follows,  viz :  For  all  of  the  coal  in  transit, 
at  prices  to  include  the  full  tariff  charges  of  the  seUer  and  of  aU 
other  carriers  whose  charges  have  been  paid  by  the  seUer  for  the 
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moDj  of  the  p7in[866]eipal  witness  in  the  case:  Since  Chat 
date,  the  Coal  Company  has  conducted  the  whcde  businefls 
of  marketing  the  coal  referred  to  in  the  contract^  and  the 

tran^MTtatlon  of  audi  coal  from  the  minea,  togeth^  with  the  market 
▼alne  thereof  at  the  mines  as  fixed  herein,  at  prices  preyailing  for 
the  month  of  Joly,  1900;  for  aU  coal  stored,  of  all  sizes,  at  points 
west  and  north  of  Buffalo,  N.  Y^  the  sum  of  five  dollars  and  flftj 
o^ts  ($SL50)  per  gross  ton;  for  prepared  sizes  of  coal  stored  at 
Buffalo  and  at  other  points  along  the  lines  of  the  owned,  leased, 
and  controlled  lines  of  the  seller,  the  sum  of  four  dinars  (^00) 
per  gross  ton;  for  sizes  smaller  than  prepared  sizes  so  stored  at 
BuflSftlo  and  pc^nts  east,  along  the  lines  of  the  seller,  not  including 
that  staved  at  or  about  the  mines  of  the  s^ler,  the  sum  of  one  dollar 
(11.00)  par  gross  ton  The  buyer  shall  also  pay  aa  equUal>le  prc^m*- 
tiofk  of  taxes  for  the  year  190e  a»essed  or  to  be  assessed  against  such 
stared  coal 

**  The  buyer  hereby  assumes  and  agrees  to  pay  aU  ui^Miid  charges 
of  eweary  nature  incurred  in  connection  with  the  tranq>ortation  or 
storage  of  said  coal,  aiMl  hereby  assumes  aU  risks  and  obligations  in 
eoimectliHi  therewith  from  the  beginning  of  the  day  of  the  date 
hereof. 

**  Second.  The  seller  shaU  lease  to  the  buyer  contemporaneously 
herewith,  the  f<^lowlng  properties :  The  Ohecktowage  stocking  plant, 
at  Buffalo,  N.  Y.;  the  Port  Morris  stmrage  plant,  at  Port  Morris, 
N.  J. ;  the  Dov&t  stocking  plant,  at  Dover,  N.  J. ;  the  Brie  Street  lake 
trestle,  at  Buflak>,  N.  Y. ;  the  transfer  trestle,  at  East  Buffalo,  N.  Y. ; 
the  lake  shipping  trestle,  at  Oswego,  N.  Y. ;  the  canal  trestle,  Clinton 
Street  trestle,  and  Qeddes  yard  trestle,  at  Syracuse,  N.  Y. ;  the  canal 
trestle,  at  Utica,  N.  Y.;  the  retail  trestles  located,  respectively,  at 
Newark,  Harrison,  Bloomfi^d,  Summit,  and  Paterson,  N.  J.;  the 
DIvislen  Street  dock  trestle,  at  Chicago,  IlL ;  the  Wabash  dock  trestle, 
at  Toledo,  Ohio.  The  rental  to  be  paid  the  seller  by  the  buyer  for 
the  use  of  said  properties  shall  be  five  per  cent  (5  per  cent)  of  their 
agreed  value,  Including  good  will,  and  the  leases  shall  provide  that 
the  buyer  shall  ke^  the  said  pr<H;)erties  insured  and  in  repair,  and 
shaU  contain  sw^  other  covenants  as  may  be  proper  to  protect  the 
interests  of  the  s^er. 

**  The  sdler  has  leased  certain  of  its  trestles  to  different  persons, 
as  f^lows:  The  Main  Street,  Brie  Street,  Chicago  Street,  Seneca 
Street,  Waldea  Avenue,  and  Blade  Bock  trestle  at  BufCUo,  K.  Y.,  to 
BL  Lu  Hedstrom;  the  McKinney  trestle  at  Binghamton,  N.  Y.,  the 
Ghmung  Coal  0<»npany  trestle  at  Elmira,  N.  Y.,  the  Qswego  Coal 
ObeqKUiy  trestte  at  Oswego,  N.  Y.,  the  Oilmore  trestle  at  Utica,  N.  Y., 
the  Horre  trestle  and  elevator  on  Pier  5,  Hoboken,  N.  J.,  Bums 
Brothers'  trestle  on  property  of  the  seller  at  South  Brooidyn,  N.  Ym 
the  Kllnk  trestle  at  Syracuse,  N.  Y.,  a  coal  trestle  at  Bath,  N.  Y.,  and 
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railroad  has  taken  no  part  therein,  except  to  move  the  ooal 
in  obedience  to  orders  received  from  the  Coal  Company. 
Notice  of  the  change  of  business  was  promptly  given  to 

various  other  tresfles  located  on  the  lines  of  its  owned,  leased,  and 
controlled  lines. 

"  The  seller  has  also  entered  into  sales  agency  contracts,  as  fdllows : 
With  B.  L.  Hedstrom  &  Ck).,  Chicago,  111.,  S.  C.  Sdieack,  Toledo,  Ohio, 
Northwestern  Fuel  Co.,  St  Paul,  Minn.,  Milwaukee  Western  Fuel  Oo^ 
Milwaukee,  Wis.,  E.  L.  Hedstrom,  Buffalo,  N.  Y.,  and  Ogdensbur^^ 
Goal  &  Towing  Ck>mpany,  of  Ogdensburgh,  N.  Y. 

"All  of  such  leases  and  sales  agency  contracts  shall  be  taken  over 
by  the  buyer  as  of  the  date  hereof,  on  terms  to  be  agreed  upon,  and  it 
shall  assume  all  obligations  of  the  seller  with  respect  thereto,  and  be 
entitled  to  the  benefits  thereof.  The  buyer  also  agrees  to  lease  of  the 
seller  the  coal  sales  office  building  at  Buffalo  and  Syracose,  N.  Y., 
rooms  in  the  station  of  the  seller  at  Scranton,  Pa.,  and  suitable 
quarters  at  90  West  Street,  New  York  City. 

"  The  seller  will  provide  that  any  of  the  foregoing  properties  so  to 
be  leased  to  the  buyer  which  are  owned  by  the  Syracuse,  Binghamton 
&  New  York  Railroad  Ck>mpany  shall  be  so  leased  to  it  by  such  coiv 
poration. 

**  The  seller  has  also  entered  into  contracts  for  the  sale  of  coal  fbr 
the  current  year  with  various  customers.  A  schedule  ot  such  con- 
tracts shall  be  prepared  and  furnished  to  the  buyer  by  the  seller.  AU 
of  such  sales  contracts  shall  be  assumed  by  the  buyer  as  of  the  date 
hereof,  and  it  agrees  to  comply  with  the  terms  and  conditions  of  such 
contracts.  The  buyer  also  agrees  to  assume  the  obligations  of  a  cer- 
tain contract  entered  Into  October  8,  1905,  between  Lucy  A.  Tumor 
and  the  seller  in  connection  with  the  business  of  Henry  B.  Turner 
Ck)al  Ck)mpany  at  foot  of  East  23d  Street,  New  York,  and  shall  be  en- 
titled to  the  benefits  thereof  without  other  consid^ation  than  that 
named  herein. 

**  The  seller  has  entered  into  a  contract,  dated  June  17,  1905,  espir- 
ing  August  1,  1910,  with  the  Solvay  Process  Cknnpany,  of  Syraenae, 
N.  Y.,  providing  for  the  sale  of  washery  coal  at  prices  named  tlwrein. 
It  is  understood  that  the  buyer  shall  assume  sudi  contract  and  supply 
said  company  with  coal  at  prices  named  therein.  The  seUer,  howevir, 
agrees  that  as  the  buyer  can  not  conform  to  the  conditlonB  of  such 
contract  without  a  material  loss,  It  will  adjust  sudi  leas  wldi  tlie 
buyer  upon  an  equitable  basis  on  terms  to  be  agreed  upen. 

"Third.  Subject  to  the  conditions  of  this  paragraph,  and  at i the 
prices  herein  stated,  the  seller  agrees,  during  the  terms  of  this  eon- 
tract,  to  sell  to  the  buyer  all  coal  hereinafter  mined  by  tt  flx>m  aU  coal 
lands  owned  or  leased  by  it,  together  with  all  coal  it  aiay  purchaae. 
The  buyer  agrees  to  purchase  all  such  coal  at  such  prleea  and  to  pay 
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agents  and  cmstomers  and  the  trade  in  generaL  >  The  rail^ 
road  sells  aU  its  coal  to  the  Coal  Ckunpany  on  board  card 
at  the  bgreaVers,  except  such  quantity  ae  it  uses  for  its  own 

tbe  seller  tlierefer  In  cash  on  Uie  20Ui  al  each  moath  for  all  coal 
delivered  to  it  by  the  seller  f.  o.  b.  cars  at  the  mines  dnriag  the 
preceding  month.  The  ba^r  also  agrees  on  the  15th  of  each  month 
to  pay  the  seller  in  cash  aH  tariff  chaiges  of  its  owned,  leased,  and 
controlled  line^  and  aM  Bsoneys  advanoed  by  it  to  otbar  carrlerB  for 
the  traaflportation  of  aeld  eoal  dvrlag  the  preoedtag  month. 

**  The  amoi»t  e£  coalto;  be  so  deUveoed  and  sold  to  the  buyer  by  the 
seller  shall  be  at  the  absolute  option  ot  the  seller  as  Its  interests 
may  determine,  and  the  s^er  shall  be  subject  to  no  liability  what- 
soever for  failure  to  supply  the  buyer  with  such  amount  of  coal  as 
it  may  desira  The  buyer  agrees  that,  except  to  enable  it  to  com]^ 
with  the  temm  of  the  existing  hereinbefore  dted  sales  ag^iey  and 
other  sales  contract  of  the  aeUer,  in  the  event  of  the  failure  of  the 
seUw  to  sell  It  coal,  it  will  purchase  all  coal  to  be  sold  by  it  from 
the  seller^  and  will  purchase  no  coal  from  any  other  person  or  cot^ 
poratioa,  exe^H  with  the  written  oonseot  of  the  selto. 

^  The  selltf  reserves  the  right  to  retain  all  coal  required  by  it  for 
the  use  of  its  owned,  leased,  aad  oontrolled  lines  in  the  conduct  of 
tJietr  business  as  common  carriers;  also  such  coal  as  it  may  desire 
to  sell  its  employes  at  the  breakers,  the  same  not  to  be  hauled  In 
railroad  cara 

*^The  buyer  agrees  to  pay  the  seller,  and  the  seller  agrees  to  accept 
from  the  buyer,  the  following  prices  for  said  eoal,  to  be  d^vered 
f.  o.  b.  railroad  cars  at  the  various  breakers  new  located  and  herein- 
after constructsd  by  the  seller  at  its  mines  aforesaid : 

"  For  all  sizes  aiwve  pea  coal,  sixty-five  (66>  per  cent  of  the  general 
average  free  on  board  prices  of  said  sizes  received  at  tide  points  at  or 
near  New  York,  between  Perth  Amboy  and  Bdgewater. 

"  For  pea  coal,  fifty  (60)  per  cent  of  the  general  average  lab. 
IHTice  for  pea  coal  at  said  tide  points  at  or  near  New  York,  when  the 
said  price  is  two  dollars  and  fifty  cents  ($2.50)  per  ton  or  less,  and 
for  each  advance  of  ten  (10)  cents  per  ton  in  the  said  f.  o.  b.  price 
above  two  dcdlars  and  fitty  c^ts  ($2.50)  the  pn^wrtion  paid  the  seUer 
(Aall  be  inereased  one  (1)  per  cent  until  the  percentage  paid  for  pea 
coal  reaches  sixty-five  (65)  per  cent 

**  SVht  buckwheat  coal  No.  1,  tiotty  (40)  per  ceut  of  the  general  aver* 
age  f.  o.  b.  price  at  said  tide  points  at  or  near  New  Yoric  when  the  said 
price  Is  two  dollars  ($2.00)  per  ton  or  less,  and  for  each  advance  of 
ten  <10)  cents  per  ton  in  the  said  1  o.  b.  price  ti»e  pcoportianate  price 
paid  tkt  seller  shall  be  increased  two  (2)  per  cent  until  the  said  1  o.  b. 
price  reaches  two  dollars  and  fifty  cents  ($2.60>»  after  which  the  pro- 
p(wtionate  price  paid  the  seller  shall  advance  one  (1>  per  cent  tor  each 
ten  (10)  cents  advance  in  the  f.  ei  b.  price  above  two  dollars  and  fifty 
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porpofles,  or  pennks  to  be  used  by  its  employ^  Bnt  tlM 
Coal  Company  buys  coal  from  other  persons  a^,  the  quan- 
tity [867]  bebig  3,847  tons  in  1909,  2^  tons  in  1910,  6,600 

cents  ($2.50),  as  in  die  ease  of  pea  coal  above  mentioned:  Prorided, 
Tliat  nothing  herein  contained  shall  oblige  the  buyer  to  pay  for  buA* 
wheat  No.  1  coal  a  rate  higher  than  for  pea  coaL 

**  For  aU  sises  smaller  than  bodcwheat  No.  1,  the  s^er  shall  receiye 
twenty-fire  (26)  cents  par  ton  f.  o.  b.  railroad  cars  at  breakers,  and 
for  eadi  ten  (10)  cents  increase  in  the  goMnd  ayerage  f.  o.  b.  price 
above  one  dollar  and  thirty  cents  ($1«80)  a  ton  at  tide  tte  price  shaU 
be  increased  five  cents  per  ton. 

"The  general  average  f.  o.  b.  prices  her^n  referred  to  shall  be 
detennined  by  the  general  average  free  on  board  prices  received  tor 
the  varions  sixes  on  general  market  sales  thereof  at  tide  points  at  or 
near  New  York  between  Perth  Amboy  and  Bdgewater  during  each 
calendar  month,  and  a  statement  of  such  prices  shall  be  furnished  the 
buyer  by  the  seller  iHrlor  to  the  8th  day  of  eadi  month  subsequent  to 
that  in  which  such  monthly  sales  shall  have  been  made— the  int^t  of 
this  provision  being  to  ascertain  and  to  fix  the  mairitet  price  of  the  coal 
at  the  mines  as  nearly  as  may  be  as  of  Uie  several  and  respective 
days  of  delivery  of  the  coal  at  tb»  mines. 

**  Payment  on  the  20th  day  of  each  mont^  for  coal  purchased  during 
tike  preceding  month  shaU  be  made  at  such  prices. 

**  Fourth.  The  seller  agrees  that  all  its  coal  sold  to  the  buyer  iriuill 
be  properly  pr^;>ared  for  market  in  accordance  with  tiie  past  practice 
and  standards  of  the  s^ler. 

"  Fifth.  The  buyer  agrees  that  at  any  transfte  trestles  leased  to  it 
by  the  seller  it  will  transfer  from  car  to  car  any  coal  which  the  seller 
desires  to  have  transferred,  at  a  price  to  be  agreed  upon.  It  is  also 
understood  that  the  parties  hereto  shall  adjust  the  charges  to  be  paid 
by  the  buyer  to  the  s^er  for  coal  forwarded  to  and  unloaded  from 
storage  or  stocking  plants  and  with  respect  to  other  transportation 
charges  to  be  subsequently  covered  by  tarilfs  to  be  filed  by  the  seller. 

''  Sixth.  The  buyer  agrees  that  it  will  conduct  the  business  of  s^- 
ing  the  coal  of  the  eell«r  in  sudi  manner  as  best  to  conserve  the 
interests  of  and  preserve  the  good  will  and  markets  of  the  coal  mined 
by  the  s^er,  and  to  continue  to  fiU  the  orders  of  all  responsible  pres- 
ent customers  of  the  seller,  even  though  as  to  some  of  such  customers 
the  sales  may  be  unprofitable;  it  being  understood  and  agreed  that 
at  the  prices  above  quoted  the  entire  business  of  the  buyer  will  be 
conducted  at  a  profit 

"  Seventh.  In  the  event  of  dispute  as  to  tidewater  prices  or  as  to 
the  proper  interpretation  of  any  provision  of  this  aigreement,  or  if  by 
reason  of  changes  in  market  conditions,  tarift  rates  or  otiierwise^ 
modifications  or  changes  in  this  contract  should  fairly  be  made»  and 
the  parties  hereto  cannot  agree  with  respect  to  such  modificatlona  or 
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tons  in  1911,  9,204  tons  in  1912,  and  310,646  tons  in  the  first 
10  months  of  1913.  The  Coal  Company  directs  the  move- 
ment of  the  coal  from  the  breakers  (where  the  title  passes 
from  the  fiailroad  Company)  mitil  it  reaches  the  numerous 
markets  and  customers  in  Pennsylyania  and  elsewhere;  and 
the  railroad  obeys  these  orders.  With  the  exceptions  already 
noted,  the  Coal  Company  has  always  had  a  separate  board 
of  directors  and  separate  officers.  The  actual  management 
has  also  been  sq>arate  and  distinct  The  Coal  Company 
has  its  own  officers,  and  keeps  its  [258]  own  books  according 
to  its  own  method  of  book-keeping,  and  its  books  relate  to 
its  own  business.  Its  funds  are  deposited  in  its  own  name  in 
banks  of  its  own  choosing,  and  are  subject  to  its  own  dis- 
posal. Its  earnings  are  computed  from  its  own  books,  and 
the  profits  go  solely  to  its  own  stockholders.  The  sales 
department  of  the  Coal  Company  is  mainly  controlled  by 

dianges,  or  if  the  parties  cannot  agree  as  to  any  matter*  it  is  agreed 
that  all  sadi  diff««ices  shaU  be  determined  by  arbitration  by  a  board 
of  arbitrators  to  consist  of  one  person  selected  by  the  general  sales 
agent  of  the  buyer,  and  one  person  selected  by  the  president  of  the 
stiler,  and  a  third  person  to  be  selected  by  the  then  president  of  the 
Farmers'  Loan  &  Trust  Ck>mpany  of  the  C5ity  of  New  York,  and  that 
the  decision  of  a  majority  of  such  board  of  arbitration  shall  be  final 
and  binding  upon  the  parties  hereto. 

**Bi|^th.  Any  changes  or  modifications  in  the  terms,  c^mditlons,  or 
ooYenants  of  this  contract  which  may  hereafter  be  agreed  to  may  be 
made  by  written  agreement,  duly  executed,  provided  the  same  be 
approved  by  a  vote  of  both  the  parties  hereto  acting  by  a  majority  of 
their  several  boards  of  directors  or  managers. 

**  Ninth.  This  contract  shaU  become  in  efPect  on  the  beginnitig  of 
the  day  of  the  date  hereof.  Upon  written  notice  by  either  par^  to  the 
other  iHrior  to  August  1,  1910,  of  its  intention  to  cancel  this  contract, 
it  diall  expire  at  midnight  on  the  28th  day  of  February,  1911.  Should 
no  such  notice  be  served,  the  contract  shall  continue  to  be  operative 
mitil  the  expiration  of  six  months  after  either  party  shall  notify  the 
other  in  writing  of  its  intention  to  cancel  the  contract,  in  which  event 
it  wbah  exgAre  at  midnight  of  the  last  day  of  the  six  months  named 
in  the  notice  of  cancellation. 

**  Upon  the  ei^iration  of  this  contract,  the  buyer  agrees  to  sell  to 
the  seller  or  to  whomever  the  seller  shall  nominate,  and  it  agrees  to 
buy  or  caute  to  be  bou^t,  all  coal  then  stored  or  in  transit  purchased 
of  the  Ben^  by  the  buyer,  at  prices  to  be  agreed  iQKm ;  or  In  case  the 
parties  cannot  agree,  to  be  fixed  by  arbitration  as  herein  provided." 
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its  vice  president  and  general  sales  agent,  although  its  pres- 
ident takes  some  part  in  the  supervision.  The  sales  agents 
throughout  the  territory  served  with  the  coal  are  and  always 
have  been  in  the  exclusive  employ  of  the  Coal  Company, 
and  are  paid  solely  by  that  company.  And  this  is  true, 
also,  of  the  book-keeping  force  in  the  [269]  Coal  Company's 
offices.  The  Government  has  had  access  to  the  books  and 
accounts  of  the  Coal  Company,  and  has  offered  some  ex- 
tracts therefrom  in  evidence.  The  Coal  Company  has  been 
charged,  and  has  paid,  the  same  rates  of  freight  and  de- 
murrage as  any  other  shipper,  and  has  received  no  discrim- 
inating favors  from  the  railroad.  The  transactions  of  the 
Coal  Company  for  each  of  the  years.  1910,  1911,  and  1912, 
embrace  8,000,000  tons  or  more,  and  about  $40,000,000. 

The  Coal  Company  pays  large  sums  in  cash  each  year  to 
the  railroad  for  co&l  purchased  and  for  freight.  In  191^ 
the  amount  paid  for  coal  was  nearly  $20,000,000,  and  for 
freight  more  than  $13,000,000;  in  1910,  the  total  of  these 
items  was  about  $34,600,000;  and  in  1911,  $36,000,000.  In 
addition  to  these  sums,  the  Coal  Company  paid  to  other  car- 
riers, and  to  ageiits  for  salaries  and  other  charges,  from  $2,- 
[260]  600,000  to  $3,000,000  in  each  of  the  years  named. 
For  all  purposes,  the  Coal  Company  has  paid,  to  others  than 
the  railroad,  more  than  $7,000,000  in  1910,  and  also  in  1911, 
and  more  than  $5,000,000  in  1912. 

A  rental  of  6  per  cent  on  the  estimated  cost  of  the  rail- 
road's former  storage  and  trestle  facilities  is  paid  by  the 
Coal  Company,  together  with  the  cost  of  operation  and 
maintenance.  Since  August,  1909,  the  Coal  Company  has 
been  buying  other  property  at  various  places — ^mainly  land, 
buildings,  and  trestles — at  a  cost  of  several  hundred  thousand 
dollars,  and  has  been  making  contracts  on  its  own  account 
to  supply  certain  agents  with  coal  for  a  definite  number  of 
years.  It  obtains  some  of  its  coal  from  other  sources  of  sup- 
ply than  the  Bailroad  Company,  although  the  I'ailroad  is  by 
far  the  most  important  source.  And,  finally,  it  may  be  noted 
that  several  unadjusted  differences  exist ,  between  the  two 
companies^  one  being  the  railroad's  claim  to  receive  a  higher 
price  for  its  coal.  .         ■     . 
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We  are  adked  to  hold  that  the  facts  thus  eet  forth  do  not 
establish  the  good  faith  of  the  railroad,  and  therefore  to  de- 
cree that  the  company's  interest  in  the  coal  transported  con- 
tinues to  exist,  in  q>ite  of  the  contract  of  August  2, 1909,  and 
of  the  whole  course  of  conduct  hereinbefore  detailed.  The 
CrOTemment  prays  that  we  enjoin  the  defendant  from 
"  shipping,  transporting,  or  causing  to  be  transported,  any 
anthracite  coal,  the  product  of  mines  owned  by  defendant 
railroad  company,  or  purchased  by  it  from  others,  and  sold, 
transferred,  or  deliyered  to  defendant  coal  company,  in  pur- 
suance of  the  aboTe-described  agreement  or  arrangement  ex^ 
isting  between  them,  or  any  similar  one."  Manifestly,  a  de- 
cree that  goes  so  far  and  would  destroy  so  much  should  rest 
upon  well-established  facts,  and  these  in  our  opinion  have 
not  been  proved ;  the  evidence  is  too  slend^  to  justify  us  in 
drawing  the  inferences  urged  by  the  Government.  On  the 
contrary,  believing  that  we  have  fairly  stated  the  uncon- 
troverted  facts,  we  shall  only  add  that  they  appear  to  lead 
to  these  conclusions:  That  the  transactions  between  the  two 
companies  began  and  have  been  carried  on  in  good  faith,  in 
obedience  to  the  decisions  of  the  Supreme  Court  and  in  re- 
liance thereon;  tiiat  the  distinction  between  the  two  corpora- 
tions has  not  been  obliterated ;  that  their  .affairs  have  not 
been  so  commingled  as  by  necessary  effect  to  make  their 
affairs  indistinguishable;  and  that  the  two  are  not  one  for 
all  purposes,  but  are  two  distinct  and  separate  legal  beings, 
actually  engaged  in  separate  aiid  distinct  operations.  It  fol- 
lows that  the  railroad  does  not  own  the  coal  in  question, 
either  in  whole  or  in  part,  during  its  carriage,  but  has  in 
good  faith  dissociated  itself  therefrom  before  the  beginning 
of  the  act  of  transportation, 

2.  But  the  Oorvemment  contends,  further,  that  the  Rail- 
road Company  retains  a  direct  or  indirect  interest  in  the 
larger  si^es  of  the  coal  while  it  is  being  transported,  because 
the  contract  contained  a  provision  relating  to  the  price  to 
be  paid  for  these  sizes.  •  Coal  lar^r  than  pea  is  caUed  ^'  pre- 
pared "  coal,  and  for  this  size  the  third  paragraph  of  the  con- 
tract provides  that  the  -Coal  Ocmipany  shall  pay  ^^  sixty-five 
(6fi)  per  cent  ^of  the  general  average  f  ree-on-board  prices 
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of  said  sizes  received  at  tide  points  at  or  near  New  York 
between  Perth  Amboy  and  Edgewater." 

[261]  The  same  paragraph  mali^s  somewhat  similar  pro- 
visions for  ascertidning  the  prices  to  be  paid  for  the  smaller 
sizes;  these  are  also  to  be  paid  for  on  the  basis  of  certain 
percentages  of  the  general  average  free-on-board  prices  at 
tide.  It  is  not  contended,  however,  that  the  railroad  re- 
tains any  interest  in  these  smaller  sizes;  the  argument  is  re- 
stricted to  ^  prepared  "  coal,  or  sizes  larger  than  pea.  It  is 
urged  that  the  railroad  will  be  the  gainer  by  a  high  price  at 
tide,  since  this  will  necessarily  increase  the  price  at  the 
mines,  and,  therefore,  that  this  interest  in  the  price  is  such 
an  interest  in  the  coal  itself  as  is  condemned  by  the  statute. 
Undoubtedly  it  is  correct  to  say  that  the  railroad  has  an  in- 
terest in  the  price;  but  it  should  be  understood  that  ^^ in- 
terest ''  merely  means  that  the  railroad  will  gain  by  a  higher 
price  at  tide,  and  does  not  mean  that  the  railroad  has  power 
to  control  the  coal  or  the  price  for  which  it  sells.  It  might 
also  be  argued — and,  indeed,  the  suggestion  is  glanced  at  in 
the  Government^  brief — ^that  the  price  at  tide  is  also  affected 
by  the  rate  of  freight,  and  theref<Mre  that  the  railroad  re- 
tains an  interest  in  the  coal  because  it  can  increase  the  tide- 
water price  by  increasing  the  rate  of  freight.  In  theory  this 
argument  may  be  soimd,  but  as  a  practical  considera4i<m 
it  is  not  entitled  to  weight,  because  iiie  railroad  can  not  in- 
crease the  rate  of  freight  at  pleasure,  but  must  accept  what- 
ever rate  is  established  by  the  Interstate  Commerce  Com- 
mission. And  the  other  argument,  while  equally  good  in 
theory,  is  equally  ineffective  as  a  practical  ccmsideration,  be- 
cause the  Bailroad  Company  does  not  control  the  price  at 
tide,  and  can  not  increase  that  price,  however  much  it  may 
desire  to  do  so.  The  Bailroad  Company  does  not  fix  prices; 
it  does  not  decide  how  much  coal  is  to  go  to  New  York 
Harbor;  and  it  does  not  determine  the  sum  for  which  the  coal 
is  to  be  sold  at  that  point.  The  average  price  at  tide  had 
its  origin  a  good  many  years  ago,  when  the  coal-carrjdng 
roads  had  contracted  with  numerous  mine  owners  to  buy 
their  coal  at  certain  precentages  of  the  average  selling  price 
at  the  hari>or.    In  order  to  determine  what  that  price  was. 
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records  were  kept  by  a  buireau  organized  for  ih&t  purpose, 
showing  the  quantities  sold  and  the. prices.  This  was  the 
situation  in  1902,  when  the  notable  strike  in  the  anthracite 
region  took  place,  and  one  of  the  terms  of  the  award  that 
settled  that  struggle  was  a  sliding  scale  of  wages  to  be  de- 
termined by  reference  to  the  selling  prices  reported  by  the 
bureau.  These  prices  have  been  so  reported  ever  since,  in 
accordance  with  the  order  of  the  strike  commission,  and 
wages  have  been  computed  by  reference  thereto. 

This  price  at  tide  afforded  the  present  defendants  a  con- 
venient basis  for  calculation.  It  has  certain  obvious  advan- 
tages; the  market  in  New  York  Harbor  is  very  large,  prob* 
ably  the  largest  single  market  available;  it  is  served  by  all 
the  principal  coal  companies;  and  the  general  average  of 
prices  obtained  there  may  fairly  be  regarded  as  an  accurate 
measure  of  value  at  that  point.  But  the  purpose  of  the  third 
paragraph  of  tine  contract  was  to  value  the  coal  at  the  break- 
ers, and  the  New  York  price  merely  afforded  a  starting  point 
for  the  computation.  The  contract  declares  this  purpose 
distinctly : 

**  The  general  average!,  o.  b.  prices  h^ein  referred  to  shaU  be  deter* 
mined  by  the  goieral  average  free-on-board  prices  received  for  tlie 
various  sizes  on  general  market  sales  tliereof  at  tide  points  at  or  near 
New  York  between  [262]  Perth  Amboy  and  Bdgewater  during  each 
calendar  month,  and  a  statement  of  such  prices  ahaU  be  furnished  the 
buyer  by  tlie  seUer  prior,  to  the  8th  day  of  each  month  subaequent  to 
that  in  wliich  such  monthly  sales  shaU  ha^e  been  made — ^the  intent  of 
this  provision  being  to  ascertain  and  to  fix  the  market  price  ci  the 
coal  at  the  mines  ajp  nearly  mb  may  be  as  of  the  several  and  respective 
days  of  deUvery  of  the  coal  at  the  mines." 

We  think  it  clear  that  after  the  title  passes  to  the  Coal 
Company  at  the  mines  the  railroad  retains  nothing  more 
than  an  interest  in  the  price,  and  that  this  la  not  the  same 
thing  as  an  interest  in  the  coal.  But  the  Conomodities  Clause 
is  dealing  witii  an  ^^  int^est,  direct  or  indirect/'  in  the  com- 
modities tbemselvens,  atid  this  must  mean  some  kind  or  degree 
of  ownership  or  interest  in  the  thing  transported,  or  some 
power  to  deal  with  it  or  to  control  it  We  think  we  have 
already  shown  that  the  Railroad  Company  neither  owns  nor 
controls  the-  coal  after  it  has  been  load^l  on  cars  at  tixe 
95825^—17— VOL  6 ^17 
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breakers.  Thereafter  the  Coal  Company  is  the  owner  and 
the  master,  and  fixes  prices,  routes,  and  destinations,  at  its 
own  will.  The  Railroad  Company  has  parted  with  its  title 
so  completely  that  it  would  suffer  no  loss  if  thousands  of  tons 
should  be  burnt  or  otherwise  lost  in  transit.  No  doubt  the 
railroad  will  be  advantaged  whenever  the  price  at  tide  is 
high,  but  the  railroad  does  not  increase  that  price  or  compel 
the  Coal  Company  to  increase  it. 

But  it  seems  superfluous  to  consider  the  Government's 
argument  further,  in  view  of  what  was  said  by  the  Supreme 
Court  in  the  Delaware  &  Hudson  case  about  the  meaning  of 
this  very  phrase — ^''in  which  [the  railroad]  may  have  any 
interest,  direct  or  indirect."  On  page  413  of  213  U.  S.,  on 
page  538  of  29  Sup.  Ct.  (63  L.  Ed.  836),  the  court  said: 

"  It  retnalns  to  determine  the  nature  and  character  of  the  interest 
embraced  in  the  words  Mn  which  it  is  Interested  directly  or  in- 
directly.* The  contention  of  the  Government  that  the  clause  forbids 
a  railroad  company  to  transport  any  conmiodity  manufactured,  mined 
or  produced,  or  owned  in  whole  or  in  part«  etc.^  by  a  bona  fide  corpora- 
tion in  which  the  transporting  carrier  holds  a  stock  interest*  however 
small,  is  based  upon  the  assumption  that  such  prohibition  is  embraced 
in  the  words  we  are  considering.  The  opposing  contention,  however, 
is  that  interest,  direct  or  indirect,  includes  only  commodities  in  which 
a  carrier  has  a  legal  intsrest,  and  therefore  does  not  exclude  the  rig^t 
to  carry  commodities  which  have  been  manufactured,  mined,  produced 
or  owned  by  a  separate  and  distinct  corporation,  simply  because  the 
transporting  carrier  may  be  interested  in  the  producing,  etc.,  corpora- 
tion as  an  owner  of  stock  therein.  If  the  words  in  question  are  to  be 
taken  as  embracing  only  a  legal  or  equitable  interest  In  the  commodi- 
tles  to  which  they  refer,  they  cannot  be  held  to  include  commodities 
manufactured,  mined,  produced  or  owned,  etc.,  by  a  distinct  corpora- 
tion merely  because  of  a  stock  ownership  of  the  carrier,  PuUman 
Palace  Car  po.  v.  Missouri  Pac.  R,  J?.,  115  U.  S.  587  [6  Sup.  Ct  194. 
29  L.  Ed.  499] ;  Conley  v.  Mathieson  AlkaU  Works,  190  tT.  S.  406  [23 
Sup.  Ct.  728,  47  L.  Bd.  1118].  And  tiiat  this  is  well  settled  also  in  the 
law  of  Pennsylvania  is  not  questioned.  It  is  unnecessary  to  pursue  the 
si^bject  in  wore  detail,  since  it  is  conceded  in  the  argument  for  the 
Government  that,  if  the  clause  embraces  only  a  legal  interest  in  an 
article  or  commodity,  it  cannot  be  held  to  include  a  prohibition  against 
carrying  a  conimedity,  simply  because  it  had  been  manufactured, 
mlbed  or  produced,  or  is  ovmed,  by  a  corporation  in  which  the  carrier 
ii  a  stockholder.** 

If  we  remember  that  this  language  was  used  about  a  situa- 
tion arising  where  a  railroad  itself  owned  stock  (even  in  a 
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controlling  amount)  in  the  producing  or  owning  corpora- 
tion, and  where  the  railroad  would  [268]  therefore  profit 
directly  by  the  price  received  for  the  commodity  transported, 
it  hardly  seems  worth  while  to  argue  at  any  length  that, 
where  the  railroad  does  not  own  a  single  share  of  such 
stock,  it  does  not  have  an  ^^  interest,  direct  or  indirect,"  in 
the  particular  commodity  thus  produced  or  owned.  In 
such  a  state  of  affairs — ^if  we  understand  correctly  what  the 
Supreme  Court  has  said — the  interest  of  the  carrier  ceases 
when  the  commodity  is  sold  and  delivered  bona  fide  to  a 
distinct  and  separate  corporation,  and  no  interest  remains, 
either  direct  or  indirect,  merely  because  the  price  has  not 
yet  been  precisely  ascertained. 

3.  The  bill  of  complaint  also  makes  a  formal  charge 
against  both  defendants  under  the  Anti-Trust  act  (act 
July  2,  1890,  e.  674,  26  Stat.  209  [U.  S.  Comp.  St.  1901, 
p.  3200]) ;  but  the  oral  argumeikt  ieft  us  under  the  impres- 
sion that  this  charge  was  not  much  insisted  on.  We  be- 
lieved then,  and  have  believed  since,  that,  while  the  Gov- 
ernment earnestly  desired  to  obtain  a  decision  concerning 
the  application  of  the  Commodities  Clause  to  the  facts  of 
tills  case,  the  Anti-Trust  branch  of  the  complaint  was  re- 
garded as  comparatively  unimportant.  For  this  reason, 
therefore,  we  shall  not  undertake  for  the  present  what  we 
think  would  be  the  needless  task  of  discussing  the  evidence 
bearing  upon  the  charge  of  restraining  or  monopolizing 
commerce.  If  we  are  mistaken  in  this  supposition,  however, 
the  error  can  easily  be  corrected. 

A  decree  may  be  entered  dismissing  the  bill;  but  as  the 
situation  may  change  in  the  future,  and  the  change  may 
afford  the  Government  ground  to  assert  that  the  affairs  of 
the  twQ  corpocatioDS  have  become  unlawfully  identified, 
80  88  to  violate  tiie  Commodities  Clause,  the  dismissal  will 
be  without  prejudice  to  the  Gteveminent^s  right  to  begin  a 
second  proceeding  whenever  it  may  be  so  advised* 
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UNITED  STATES  v.  DELAWARE,  LACKAWANNA 
AND  WESTERN  RAILBOAD  COMPANY.* 

AFFBAL  FBOM  THE  DISXiaCT  OOUBT  OV  THB  UNITBD  STATBS  FOB 
THB  DISTRlOr  OF  NEW  JSESBT. 

No.  517.   Argued  December  9, 10,  I914.--Decidfia  June  21, 1915. 
[238  U.  S.,  5iai 

A  railroad  corporation  engaged  at  the  time  of  the  passage  of  the 
Hepibnrn  Act  in  the  business  of  mining,  buying,  transporting,  and 
selling  coal,  in  order  to  divest  itself  of  title  sjPter  the  coal  had  been 
mined  and  before  transportation  began,  caused  a  coal  company  to  be 
incorporated  haying  stockholders  and  officers  in  common  with  itself ; 
thereupon  the  two  corporations  having  a  common  management  en- 
tered into  a  contract  prepared  by  1^  railroad  company  under  whidb 
the  railroad  company  did  not  go  out  of  the  inining  and  selling  bist- 
ness,  birt  when  tte  ooal  was  Jtoovi^  to  the  surface  It  lost  title  by 
a  sale  to  the  coal  con^any  f .  o.  b.  the  mines  and  instantly  as  carrier 
regained  possession  and  retained  it  until  delivery  to  the  coal  com- 
pany which  subsequently  paid  the  contract  price;  the  price  paid 
was  a  fixed  percentage  of  iiie  pri^  at  a  fixed  terminal  on  the  day 
of  d^ivery  at  the  mines,  and  the  railroad  agreed  to  bM  all  of  die 
coal  it  inroduced  or  purehiuied  from  others  to  the  coal  oompany,  and 
the  latter  company  agreed  to  buy  only  from  the  railroad  company 
and  subject  to  the  contract;  the  stockholders  of  the  railroad  <com- 
pany  were  allowed  to  take  pro  rata  the  stock  of  the  coal  company 
and  practically  all  availed  of  the  option,  and  the  coal  company  de- 
dared  a  dividend  on  each  share  of  stock  sufficient  to  pay  t<k  [S171 
tiie  aMount  of  stx>efe  allotted  to  the  holder  tlKcebt  In  a  suit 
brought  by  the  Government  allegiBg  that  the  two  cofipora^iAas  were 
practieaUy  one  and  that  the  contract  was  invalid,  held  that :  ^ 

The  C!ommodity  Clause  of  the  Hepburn  Act  was  intended  to  prevent 
railroads  from  occupying  the  dual  and  inconsistent  position  of 
public  carrier  and  private  shipper;  and,  in  order  to  separate  the 
busineto  of  iransj^rtation  from  that  of  selling,  the  statute  made  It 
unlawful  for  the  catriers  to  transport  In  interstate  commerce  aay 
ooal  in  which  the  carder  had  any  interest,  direct  or  indirect  . 

•  For  opinion  of  the  district  court  (21B  Fed.,  ^40),  see  ante,  p.  225. 
>  Syllabus  and  statements  of  arguments  copyrighted,  1916,  by  The 
Banks  Law  Publishing  Company. 
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It  is  not  improper  for  a  carrieir  engaged  in  mining  coal  to  instftnte 
the  organization  of  a  coal  company  to  buy  or  produce  the  ooal  so  as 
to  c<Hnply  with  the  terms  of  the  C!ommodlties  Clause  and  to  give  its 
stockholders  an  opportnnlty  to  subscribe  to  the  stock,  but  It  must 
dissociate  Itself  firom  the  management  of  tlie  coal  company  as  soon 
as  the  same  starts  business. 

Mere  stock  ownership  by  a  railroad  company  or  l^  its  stockholders 
in  a  producing  company  Is  not  the  test  of  illegality  under  the  Com- 
modity Clause  but  unity  of  management  and  dotio  fides  of  the  con- 
tract between  the  carrier  and  the  producer. 

The  Commodity  Clause  and  the  Anti-Trust  act  are  not  concerned  with 
the  interest  of  the  parties,  but  with  the  interest  of  the  public;  and 
If  a  contract  between  a  carrier  and  a  producer  is  as  a  matter  of 
law  in  restraint  of  trade,  or  if  the  producing  company  Is  practically 
the  agent  of  the  carrier,  the  transportation  of  the  article  produced 
by  the  carrier  is  unlawful. 

The  contract  In  this  case  enables  the  railroad  company  to  practically 
control  the  output,  sales,  and  price  of  coal  and  to  dictate  to  idiom 
it  should  be  sold  and  as  such  Is  illegal  under  both  the  Commodities 
Clause  and  the  Anti-Trust  Act 

In  Older  to  comply  with  the  Commodities  Claude  In  regard  to  the 
transportation  of  coal,  a  carrier  engaged  also  in  mining  coal  must 
absolutely  dissociate  itself  from  the  coal  before  the  transportation 
begins,  and  if  it  sells  at  the  mouth  of  the  mine,  the  buyer  must 
be  absolutely  free  to  dispose  of  it  and  have  absolute  control ;  nor 
should  it  sen  to  a  corporation  managed  by  the  same  officers  as 
itself— that  Is  contrary  to  the  policy  of  the  Commodities  Clause. 

While  there  might  be  a  bona  fide  and  lawful  contract  between  a 
carrier  mining  coal  and  a  buying  company  by  which  the  latter 
[agreed  to]  buy  all  of  the  coal  of  the  former,  the  contract  to  be  not 
Illegal  must  leave  the  buyer  free  to  extend  its  business  else  [618] 
where  as  it  pleases  and  to  otherwise  act  in  competition  with  the 
carrier. 
218  Fed.  Rep.  240,  reversed. 

[69  L.  Bd.  14S8.«] 

[CaSEEEBS — OOVKtNVXNT     CoirTtOL—ASBOCIATION     WFTH     COMUODrTT 

CAiaaB>--SiocrK  Owioebship.— 1.  The  mere  ownership  by  railway 
shaertiold^ea  «( the  atofSL  of  a  coal  company  can  not  be  used  as  a 
test  by  which  to  determine  the  legality  of  the  interstate  transporta- 
tion of  the  coal  company's  coal  by  the  railway  company,  under  the 


^.Th»  paragraptts  ft>ll0«^ng,  ia  braxfkets,  comprise  the  syllabus  of 
the  Hzaae  as  rqport^  in  Volume  59«  page  1438,  Lawyers*  Edition, 
Supreme  Court  Beports.  Syllabus  copyrighted^  1914,  1915,  by  The 
Lawyers*  Co5peratiTe  Publishing  Company. 
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act  of  June  29,  1906  (84  Stat  at  L.  584,  cbap.  8591,. Oomp.  Stat 
1913,  I  8563),  making  it  unlawful  for  any  railway  company  to 
transport  in  interstate  commerce  any  article  wbich  it  may  own,  or 
in  which  it  may  have  any  interest,  direct  or  indirect] 

For  oth^  cases,  see  Carriers  III,  in  Digest  Sup.  Ct  1908. 
[Cabbiebs — ^Association  With  Ck>MMODiTT  Cabaied — Sale  to  Gab- 
bier's  Ageni^-Monopoustic  CtoNTRACT. — 2,  A  contract  between  a 
railway  company  owning  anthracite  coal  mines  and  a  coal  com- 
pany, with  practically  indentical  stock  ownership  and  management 
by  which  the  railway  company  sold  the  coal  at  the  mouth  of  the 
mines  to  the  coal  company  and  instantly  regained  possession  as 
carrier,  retaining  such  possession  until  delivery  at  the  conclusion 
of  the  interstate  transportation  to  the  coal  company,  which  subse- 
quently paid  therefor  at  the  contract  price,  viz,  65  per  cent  of  the 
New  Tork  market  price  on  the  day  o;C  delivery  at  the  mines,  vio- 
lates both  the  Ck)mmodities  Clause  of  the  act  of  June  29,  1906  (34 
Stat  at  L.  584,  chap.  3591,  Comp.  Stat  1913,  I  8563),  making  it 
unlawful  for  any  railway  company  to  transport  in  interstate  com- 
merce any  article  which  it  may  own  or  in  which  it  may  have  any 
interest  direct  or  indirect  and  the  Sherman  Anti-Trust  Act  of 
July  2,  1890  (26  Stat  at  L.  209,  chap.  647,  Comp.  Stat  1913,  f 
8820),  prohibiting  contracts  in  restraint  of  interstate  trade,  where 
such  coal  company  was  created  for  the  express  purpose  of  becom- 
ing a  party  to  such  contract  under  which  it  was  to  handle  nothing 
except  the  railway  company's  coal,  and  was  dependent  solely  upon 
the  railway  company  for  the  amount  it  could  procure  and  sell,  and 
was  absolutely  excluded  from  the  right  to  purchase  elsewhere 
without  the  consent  of  the  railway  company  (whldi,  however,  was 
under  no  corresponding  obligation  to  supply  any  definite  amount  at 
any  definite  date),  and  was  to  conduct  the  selling  of  the  coal  so 
as  best  to  conserve  the  interests,  good  will,  and  markets  of  the  coal 
mined  by  the  railway  company,  and  was  to  continue  to  fill  the 
orders  of  present  responsible  customers  of  the  railway  company, 
even  if  some  of  such  sales  might  be  unprofitable.] 

For  other  cases,  see  Carriers  III ;  Monopoly  II  l>,  in  Digest  Sup. 
Ct  1908. 

The  appellee  was  chartered  not  only  as  a  railroad  com- 
pany, but  was  authorized  to  mine  and  sell  coaL  Hie  Com- 
modity ClaCuse  of  the  Hepburn  Act  of  1906  made  it  unlawful 
for  the  carrier  to  haul  its  own  coal  beyond  the  limits  of  the 
State  of  Pennsylvania,  and  desiring  to  continue  the  business 
of  mining  and  toansporting  coal,  the  railroad  adopted  a 
plan  under  which  it  was  to  make  a  sale  and  divest  itedf  of 
title  to  the  ooal,  at  the  mouth  of  the  mines,  before  transpor- 
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tatioB  began.     Accordin^y  it  caused  to  be  incorporated, 
under  the  laws  of  New  Jersey,  the  Delaware,  Ladcawanna 
&  Western  Coal  Company,  with  a  capital  stock  of  $6,800,000, 
divided  into  shares  of  $50  each.    The  Bailroad  Company 
then  invited  its  own  stockholders  to  subscribe  to  the  capital 
stock  of  the  Coal  Company  at  the  rate  of  one  share  of  the 
latter  for  each  four  shares  of  the  former.    Ninety-nine  per 
cent  of  these  stockholders  did,  as  was  expeeted,  subscribe 
for  the  stock  of  the  Coal  Company— their  subscription  being 
paid  for  in  full  out  of  a  cash  dividend  of  $18,600,000  pre- 
viously declared  by  the  Bailroad  Company.    The  new  cor<- 
poration  was  then  organized  by  electing  ^e  vice  president 
of  the  Railroad  Company  as  president  of  the  Coal  Com- 
pany, and  other  officers  and  directors  of  the  Coal  Company 
were  also  officers  and  directors  of  the  Bailroad  Company. 
As  soon  as  the  organization  was  completed,  the  Bailroad 
Company  prepared  and  submitted  to  the  Coal  Company  a 
contract  by  which  the  Bailroad  Company,  reserving  what 
it  needed  for  its  railway  locomotives,  ^^  agreed  to  seU  and 
the  Coal  Company  agreed  to  buy,  f .  o.  b.  the  mines,  all  eoal 
which,  during  the  term  of  the  contract,  the  Bailroad  Com* 
pany  should  produce  from  its  own  mines  oir  purchase  from 
any  one  else."    The  price  for  prepared  sizes — the  more  im- 
portant commercial  coal — was  fixed  at  65  per  [619]  cent  of 
the  price  in  New  York  on  the  day  of  delivery  at  the  minea 
The  Bailroad  Company  also  leased  to  the  Coal  Company  all 
its  trestles,  docks,  and  shipping  facilities. 

The  contract — thus  prepared  by  the  Bailroad  Company — 
was  then  signed  by  both  corporations  and,  on  August  2, 
1909,  the  Coal  Company  took  possession  of  the  leased  p9y>p7 
erty ;  iho&&  who  had  been  agents  of  the  railroad,  in  its  sales 
department  became  agents  of  the  Coal  Company  in  its 
sales  department  and  the  two  corporations,  with  managing 
officers  in  common,  also  had  offices  in  common  in  the  city 
of  New  York. 

Thereafter  the  Bailroad  Company  continued  its  mining 
business,  annually  producing  about  IfiOOfiOO  tons  and  pur* 
chasing  about  1|500,000  tons  from  operators  whose  nmw 
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were  located  on  its  railway.  After  retaining  what  was 
needed  for  use  on  its  railway  engines,  it  sold  the  balance, 
aggregating  about  7,000,000  tons,  to  the  Coal  Company 
at  the  contract  prices  f.  o.  b.  the  mines.  The  coal  thus 
sold  by  the  Bailroad  Company  was  then  transported  by 
the  Bailroad  Company  to  destination  where  it  was  deliv- 
ered to  the  Coal  Company,  which  paid  the  regular  tariff 
freight  rate  and  the  contract  prices  on  the  20th  of  each 
month.  This  course  of  dealing  continued  until  February, 
1913,  when  the  Government  filed  a  petition  against  both 
corporations,  alleging  that  the  two  were  practically  one  and 
attacking  the  validity  of  the  contract. 

The  petition  alleged  that  the  coal  business  was  extremely 
profitable  and  in  order  to  continue  it  in  all  its  branches 
the  Bailroad  Company  (which  was  controlled  by  a  group 
of  25  persons,  owning  a  majority  of  its  stock),  had  deter- 
mined ^^to  cause  the  organization  of  a  new  corporation  to 
be  under  their  own  control — ^whose  stocHiolders  would  be 
substantially  the  same  as  those  of  the  Bailroad  Company — 
and  through  it  to  conduct  the  business  theretofore  carried 
on  by  the  railroad  sales  department,  thus  securing,  in  effect, 
the  continued  unity  of  [620]  mining,  transporting,  and 
sdling,  in  substance,  as  theretofore  and  depriving  the  public 
Off  the  benefits  which  the  Commodity  Clause  was  intended 
to  produce.'' 

The  petition  alleged  that  when  the  contract  was  made,  in 
August,  1909,  the  stockholders  of  the  two  corporations  were 
practically  identical;  that  a  large  majority  of  the  stock  in 
both  is  still  owned  by  the  same  persons  and  that  by  virtue 
of  the  terms  and  provisions  of  the  contract  the  railroad  had 
such  an  interest  in  the  coal  as  to  make  it  tmlawful  for  it  to 
transport  sudi  conmiodity  in  interstate  commerce. 

It  was  further  charged  that  the  transportation  of  the  coal 
sold  to  the  Coal  Otmipany  was  not  only  a  violation  of  the 
Commodity  Clause,  but  that  the  contract  tended  to  create  a 
monopoly  and  unlawfully  to  hinder  and  restrain  trade  in 
coal  in  violation  of  the  provisions  of  the  Anti-Trust  Act.  In 
title  eoimectibn  it  was  also  charged  that  the  BailroacI  C(Hn- 
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pany  not  only  mined  coal,  but  purchased  the  produ(!t  of 
other  mines  located  along  its  railway,  and  had  acquired 
the  output  of  other  collieries  on  its  line,  giving  to  it  the  dis- 
position of  more  than  90  per  cent  of  the  market,  with  power 
to  arbitrarily  fix  prices.    The  petition  averred : 

**  By  reason  of  the  arrangements  described,  the  support  of  the  Rail- 
road Oompany,  and  the  peculiar  advantages  and  facilities  acquired, 
the  Ooal  Gompanj  at  once  secured  and  has  ever  since  maintained 
an  imlawfnl  monopoly  of  the  sale  of  coal  produced  along  defendant's 
railroad,  and  has  coopletely  dominated  the  mar^cets  at  aU  points 
thereon  not  reached  by  any  other  railroad.  Its  position,  power,  and 
support  render  effective  competition  with  it  practically  impossible, 
and  the  monopoly  which  it  now  holds  will  continue  indefinitely  unless 
restrained.*' 

Both  defendants  answered.  There  was  practically  no 
dispute  as  to  the  facts,  though  both  corporations  contended 
that  the  facts  alleged  and  proved  did  not  support  [521]  the 
legal  conclusions  sought  to  be  drawn  therefrom  by  the  Gov- 
ernment. Each  insisted  that  the  two  corporations  were 
separate  in  law  and  in  fact;  contended  that  the  Kailroad 
Company  had  no  interest  in  the  coal,  and  insisted  that  the 
Coal  Company  acted  indepencJently  of  the  Kailroad  Com- 
pany and  was  not  subject  to  its  control. 

At  the  hearing  there  was  evidence  that  at  the  date  of  the 
making  of  the  contract  all  except  2,249  shares  in  the  Coal 
Company  were  held  by  those  who  held  stock  in  the  Railroad 
Company.  By  reason  of  sales  of  both  stocks,  it  appeared 
that  in  October,  1913,  88,116  shares  of  the  railroad  stock 
were  held  by  those  who  were  not  then  interested  in  the  Coal 
Company  and  6,907  shares  of  stock  in  the  Coal  Company 
were  held  by  those  who  were  not  owners  of  the  railroad 
stock. 

There  was  also  evidence  that  many  of  the  officers  of  the 
Coal  Company  were  not  officers  of  the  Railroad  Company ; 
that  the  management  of  the  two  corporations  was  separate 
and  distinct;  that  the  Coal  Company  kept  its  own  books, 
deposited  its  funds  in  its  name  in  banks  of  its  own  choosing, 
and  that  the  profits  went  solely  to  its  own  stocHiolders.  The 
Coal  Company  paid  the  same  rates  of  freight  and  demur- 


Digitized  by  VjOOQIC 


266  238  TTHITED  STATES,  622. 

Statement  ot  the  Case, 
rage  as  other  shippers  and  received  no  discriminating  favors 
from  the  Bailroad  Company.  In  1910  the  amount  paid  to 
the  railroad  for  the  purchase  price  of  coal  under  the  con- 
tract was  about  $20,000,000  and  for  the  freight  thereon  about 
$14,000,000.  Since  the  contract  was  made  the  C!oal  Company 
has  bought  coal  from  other  persons,  the  quantity  being  3,847 
tons  in  1909,  2,267  tons  in  1910,  6,600  tons  in  1911,  92,004 
tons  in  1912, 310,645  tons  in  the  first  ten  months  in  1913. 

There  are  about  70,000,000  tons  of  anthracite  coal  pro- 
duced annually,  of  which  20,000,000  tons  are  sold  at  tide- 
water. Of  the  7,000,000  tons  sold  by  the  Delaware,  Lacka- 
wanna and  Western  Kailroad  Company  about  [622]  2,000,000 
tons  are  transported  to  tidewater  points,  and  of  this  500,000 
tons  are  prepared  sizes.  The  Coal  Company  at  large  expense 
bought  land,  built  trestles  and  storage  facility  at  various 
points  in  addition  to  those  leased  to  it  by  the  Bailroad  Com- 
pany. 

The  District  Court  held  that  the  business  of  the  two  cor- 
porations had  not  been  so  commingled  as  to  make  their 
affairs  indistinguishable;  that  they  are  two  distinct  and 
separate  legal  beings  actually  engaged  in  separate  and  dis- 
tinct operations  and  that  the  railroad  does  not  own  the  coal, 
either  in  whole  or  in  part,  during  its  carriage  but  has  in 
good  faith  dissociated  itself  therefrom  before  the  beginning 
of  the  act  of  transportation. 

In  answer  to  the  claim  that  "the  railroad  will  te  the 
gainer  from  a  high  price  at  tide,  since  this  will  necessarily 
increase  the  price  at  the  mines  and  therefore  that  this  in- 
terest in  the  price  is  such  an  interest  in  the  coal  itself  as  is 
condemned  by  the  statute,"  the  court  said:  "Undoubtedly 
it  is  correct  to  say  that  the  railroad  has  an  interest  in  the 
price,  but  that  *  interest '  merely  means  that  the  railroad  will 
gain  by  a  higher  price  at  tide  and  does  not  mean  that  the 
railroad  has  power  to  control  the  coal  or  the  price  for  wjiich 
it  sells."  The  alleged  power  to  increase  the  price  by  in- 
creasing the  freight  was  held  to  be  ineffective  because  freight 
rates  were  controlled  by  the  Commerce  Commission.  "  The 
Railroad  Company  does  not  fix  prices.  It  does  not  decide 
how  much  coal  is  to  go  to  New  York  'Harbor,  and  it  does 
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not  dotermiiie  the  sum  for  which  the  coal  is  to  be  sold  at 
that  poinf  ^The  65  per  cent  basis  had  its  origin  many 
years  ago  and  affords  a  convenient  basis  for  calculating  the 
price  to  be  paid  for  future  deliveries.^'  ♦  ♦  ♦  The  rail- 
road retains  nothing  more  after  the  title  passes  to  the  Coal 
Company  at  the  mines  than  an  interest  in  the  price  and 
this  is  not  the  same  thing  as  an  interest  in  the  coaL  The 
Commodity  Clause  deals  with  an  in-fSSSJterest  direct  or 
indirect"  in  the  commodities,  themselves,  and.  this  must 
mean  some  kind  or  degree  of  ownerdiip  in  the  thing  trans- 
ported or  some  power  to  deal  with  it  or  to  control  it  The 
Bailroad  Company  neither  owns  nor  controls  the  coal  after 
it  has  been  loaded  on  the  cars  at  the  breakers.  Tjiiereafter 
the  Coal  Company  is  the  owner  and  the  master  and  fixes 
prices,  routes,  and  destination  at  its  own  will. 

The  court  further  said  that ''  the  bill  of  complaint  makes 
a  formal  charge  against  both  def^idants  under  the  Anti- 
Trust  Act,  but  the  oral  argument  left  us  under  the  im- 
pression that  this  charge  was  not  much  insisted  on.  For 
that  reason  the  Anti-Trust  branch  of  the  complaint  was 
regarded  as  comparatively  unimportant,  and  for  that  reaspn 
we  shall  not  undertake  what  we  think  would  be  the  need- 
less task  of  discussing  the  evidence  bearing  upon  the  charge 
of  restraining  or  monopolizing  commerce.  If  we  are  mia- 
taken,  in  this  supposition  the  error  can  easily  be  corrected." 

The  petition  was  thereupon  dismissed  without  prejudice 
to  the  Government's  right  to  begin  a  second  proceeding 
whenever  it  may  be  so  advised.  21S  Fed  Bep.  240.  The 
Government  (hen  brought  the  case  here  by  appeaL 

In  the  Government's  brief  it  is  stated  that  while  it  did 
not  now  ask  for  a  ruling  as  to  the  right  of  tte  Bailroad  Com- 
pany to  purchase  and  jsell  coal  produced  in  mines  along  its 
railroad,  it  did  ask  that  if  the  deoree  was  affirmed  it  should 
be  without  prejudice  to  the  right  of  the  United  States  to 
institute  such  proceedings. 

Mr.  Anistant  to  the  Attorney  Genial  Todd  and  Mr. 
Solicitor' General  Davis  for  the  United  States:  ' 

The  Bailroad  Company,  whilst  continuing  to  transport 
in  interstate  commerce  anthracite  coal  mined  and  purchased 
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by  it,  has  not  in  good  faith  di^ociated  itself  [6S4]  t&ere- 
from  before  the  transportation,  and  therefore  is  (xmiinuing 
to  violate  the  Commodities  Clause. 

The  contract  of  August  2, 1909,  between  the  Bailroad  Com- 
pany and  the  Coal  Company  restrains  interstate  trade  and 
commerce  in  violation  of  the  Federal  Anti-Trust  Act. 

In  support  of  these  contentions,  see  Att'y  Genl's  Rep., 
1912;  Attorney  General  v.  Gt.  Nor.  By.  Co,y  29  Law  Jour. 
(N.S.Eq.),794;  Del^Lack.  <b  West.R.R.  v.  United  States^ 
231 U.  S.  368 ;  Nev)  Haven  R.  R.  v.  Int.  Com.  Oomm.,  200  U.  8. 
361;  Nor.  Secwrities  Co.  v.  United  States^  193  U.  S.  197; 
Standard  OH  Co.  v.  United  States,  221  U.  S.  1 ;  Tap  Line 
Cases,  234  U.  S.  1 ;  United  States  v.  American  Tobacco  Co.j 
221  U.  S.  106;  United  States  v.  Del.  <&  Hud.  Co.,  164  Fed. 
Rep.  215;  S.  C,  213  U.  S.  266;  United  States  v.  Lehigh  Val- 
ley R.  R.,  220  U.  S.  267 ;  United  States  v.  Union  Pacific  R.  R., 
226  U.  S.  61,  and  470.  See  also  26  Stat.  209,  c.  647;  32  Stat 
823,  c.  644;  34  Stat.  584,  c.  3591;  36  Stat.  864,  c.  428. 

Mr.  William  S.  Jenney  iot  appellee  Railroad  Company 
and  Mr.  John  G.  Johnson  for  appellee  Coal  Company : 

The  appellees  do  not  maintain  a  monopoly  in  the  produc- 
tion or  sale  of  coal  as  alleged  in  the  petition. 

The  Railroad  Company,  by  a  sale  of  its  ooal  under  the 
terms  of  the  contract  in  issue  to  the  Coal  Company,  has  in 
good  faith  dissociated  itself  from  such  coal  before  transpor- 
tation. 

The  contract  in  issue  does  not  restrain  interstate  com- 
merce. 

In  support  of  these  contentions,  see  Att'y  €tenl*s  Rep., 
1909,  p.  57;  Id.,  1912,  p.  23;  Anshro  v.  United  Stales.  169 
tJ.  S.  695 ;  Del.,  Lack  db  W.  R.  R.  v.  United  States,  281  U.  8. 
363;  Paraiso  v.  United  States,  207  U.  S.  868;  Rodriguez  y. 
Vivoni,  201  U.  S.  371;  Rogers  y.  RUter,  12  Wall.  317; 
United  States  v.  Am.  BeU  Tel.  Co.,  167  U.  S.  224;  [526] 
United  Stales  v.  Cent.  R.  R.  of  N. «/.,  220  U.  S.  275;  Urdted 
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States  V.  Del^  Lojch  <&  W.  B.  R^  213  Fed^  Rep.  240;  Urwted 
States  V.  Del  <&  Hudson  Co.,  213  U.  S.  366;  United  States  v, 
Erie  R.  R^  220  U-  S.  275;  Vmted  States  v.  Lehigh  VdOey 
R.  R.^  220  U.  S.  257;  United  States  v.  Penmylvania  R.  R.^ 
220  TJ.  S.  275;  United  States  v.  Reading  Co.,  226  U.  S.  324, 
and  228  U.S.  158. 

Mr.  Justioe  Lamab^  after  making  the  foregoing  statement 
of  facts,  delivered  the  opinion  of  the  court. 

The  Ommodity  Clause  of  the  Hepburn  Act  was  intended 
to  prevent  railroads  from  occupying  the  dual  and  incon- 
sistent positions  of  public  carrier  and  private  shipper;  and, 
in  order  to  separate  liie  business  of  transportation  from  the 
bosineas  of  selling,  that  statute  made  it  unlawful  for  rail- 
roads to  transport  in  interstate  commerce  any  coal  in  which 
the  company  had  ^  cmy  interest,  direct  or  indirect^  •  United 
States  V.  Delaware  <&  Hudson,  213  U.  S.  415 ;  Delaware  Ac. 
R.  R.  V.  United  States,  231  U.  S.  363,  37L 

As  will  be  seen  from  the  statement  of  facts,  the  Delaware, 
Lackawanna  and  Western  Bailroad  Company  was  at  the 
time  of  the  passage  of  the  Hepburn  Act  of  1906,  one  of  the 
great  coal  roads  engaged  in  the  fourfold  business  of  mining, 
buying,  transporting,  and  selling  ooal.  As  the  Commodity 
Clause  made  it  unlawful  to  transport  its  own  coal  to  market, 
the  Bailway  Company  decided  to  adopt  a  plan  by  which  to 
divest  itself  of  title  after  it  had  [626]  been  mined  but  be- 
fore transportation  began.  It  thereupon  caused  a  Coal  Com- 
pany to  be  incorporated  having  stockholders  and  officers  in 
common  with  the  Bailroad  Company.  The  two  corpora- 
tions, thus  having  a  common  management,  then  made  a  con- 
tract, prepared  by  the  Bailroad  Company,  under  which  the 

• "  From  and  after  May  1,  1908,  it  sbaU  be  oolawful  for  any  rail- 
road comi>any  to  transport"  (^n  interstate  commerce]  ''any  article 
or  commodity  other  than  timber  .  .  .  mannfactnred,  mined,  or  pro- 
duced by  it,  or  under  its  authority,  or  which  it  may  own  in  whole,  or 
in  part,  or  in  which  it  may  have  any  interest,  direct  or  indirect, 
except  snch  articles  or  commodities  as  may  be  necessary  and  in- 
tended for  its  use  in  the  condact  of  Its  bnainc^  as  a  conmion  car- 
rier."  84  Stat  585. 
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Railroad  Company  did  not  go  out  of  the  mining  and  selling 
business,  but  when  the  coal  was  brought  to  the  surface  the 
Railroad  Company  lost  title  by  a  sale  to  the  Coal  Com-' 
pany  f .  o.  b.  the  mines  and  instantly  regained  possession  as 
carrier.  It  retained  that  possession  until  delivery  to  the 
Coal  Company,  which  subsequently  paid  therefor  at  the 
contract  price. 

The  District  Court  held  that  it  was  illegal  for  the  same 
person  to  own  a  majority  of  the  stock  in  the  two  corpora- 
tions and  that  their  contract  of  sale  was  lawfuL 

From  the  decree,  dismissing  the  bill,  the  Crovemment  ap- 
pealed to  this  court  where  much  of  the  argument  was  di- 
rected to  the  question  as  to  whether  the  fact  that  the  two 
corporations  had  practically  the  same  shareholders  left  the 
Railroad  Company  in  a  position  where  it  could  lawfully 
transport  coal  which  it  had  sold  at  the  mouth  of  the  mine 
to  the  Coal  Company. 

1.  But  mere  stock  ownership  by  a  railroad,  or  by  its  stock* 
holders,  in  a  producing  compa&y  cannot  be  used  as  a  test 
by  which  to  determine  tibe  legality  of  the  transportation  of 
such  company's  ooal  by  the  interstate  carrier.  For,  when 
the  Commodity  Clause  was  under  discussion,  attention  was 
called  to  the  fact  that  there  were  a  number  of  the  anthmeite 
roads  whidi  at  that  time  owned  stock  in  coal  companies. 
An  amendment  was  then  offered  whidi,  if  adopted,  would 
have  made  it  unlawful  for  anjr  such  road  to  transport  coal 
belonging  to  such  company,  llie  amendment,  howeiner,  was 
voted  down;  and,  in  the  light  of  that  indication  of  congres- 
sional intent,  the  Commodity  ClJauso  was  construed  to  mean 
that  it  was  not  necessarily  [687}  unlawful  for  a  railroad 
company  to  transport  coal  bdonging  to  a  corporaticm  in 
which  the  road  held  stock.  United  States  v.  Delwware  dk 
Hudson  Co,^  213  T7.  S.  414.  For  a  stronger  reason,  it  would 
not  necessarily  be  illegal  for  the  road  to  transport  ooal 
belonging  to  a  corporaticm  whose  stock  was  heldiby  those 
who  owned  the  stock  of  the  Railroad  Company. 

Nevertheless,  the  Commodity  Clause  of  the  Hepburn  Act 
of  1906  rendered  unlawful  many  transactions  which  prior 
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to  that  time  had  be^i  expressly  authorized  by  the  statutes 
of  the  States  which  had  chartered  the  coal  roada  And, 
while  the  Hepburn  Act  provided  that,  in  the  futnre,  inter- 
state railroads  should  not  occupy  tiie  dual  position  of  carrier 
and  shipper,  there  was,  of  course,  no  intent  on  the  part  of 
Congress  to  confiscate  property  or  to  destroy  the  interest 
of  the  stockholders.  But,  still,  upon  adoption  of  ^  the  Com- 
modity  Clause  this  appellee  railroad  was  confronted  with  a 
difficult  situation.  To  shut  down  the  mines,  because  the 
coal  could  not  be  transported,  would  have  meant  not  only 
a  yast  monetary  loss  to  the  company  and  its  stockholders, 
but  would  have  been  even  more  harmful  to  the  interests 
of  the  public  which  required  a  constant  supply  of  fuel. 
The  character  of  coal  property  was  such  as  to  make  it  im* 
possible  to  divide  the  same  in  kind  among  the  railroad 
stockholders,  while  the  value  of  the  coal  land  was  so  great 
as  to  make  it  impracticable  to  find  a  purchaser  in  ordinary 
course  of  trade.  It  was,  therefore,  natural,  if  not  necessary^ 
to  organize  a  corporation  with  which  a  contract  could  be 
made,  and  out  of  cash  received  or  stock  issued  to  pay  for  or 
preserve  the  equity  which  the  railroad  shareholders  had 
in  the  coal. 

In  this  situation  there  may  have  been  no  impropri^  in 
the  Bailroad  Company  taking  the  prdiminary  sbeps  of  or- 
ganizing such  a  corporation.  Neither  was  it  illegal  for 
the  stockholders  of  the  Bailroad  Company  to  take  stock 
in  the  Coal  Company,  for  there  are  many  instances  [638]  in 
which  the  law  recognizes  that  there  may  be  diversity  of 
corporate  interest,  even  when  there  is  an  identity  of  corpo- 
rate miranbers.  A  city  and  the  county,  in  which  it  is  located^ 
may  both  have  the  same  population  but  different  corporate 
interests.  Many  private  corporations  have  both  stookhold^- 
ers  and  officers  in  common,  yet  they  may,  nevertheless,  make 
ecmtracts  which  Will  bind  both  of  the  separate  entitiea 
But  whenever  two  such  companies,  thus  owned  or  ntanaged, 
nsake  contracts  which  affect  the  interest  of  minoril^  stock- 
holders, or  of  third  persons,  or  of  the  public,  the  >  fact  of 
their  unity  of  management  must  be  considered  in  testing 
the  validity  and  bona  fides  of  thecontracte  under  review. 
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2.  That  principle  is  to  be  specially  borne  in  mind  in  the 
present  case.  For  this  is  not  an  instance  of  a  coal  road 
and  a  coal  company,  both  of  which  existed  and  had  made 
contracts  prior  to  the  Commodity  Clause;  but  a  case  where 
a  coal  company  was  created  with  the  express  purpose  that, 
with  stockholders  in  common,  it  should  be  a  party  to  a  con- 
tract intended  to  enable  the  Railroad  Company  to  meet  the 
requirements  of  the  Commodity  Clause  and  at  the  same  time 
continue  the  business  of  buying,  mining,  selling  and  trans- 
porting coaL 

It  is  also  to  be  noted  that  the  Delaware,  Lackawanna  and 
Western  Bailroad  Cojoapany  did  not  part  with  title  to  its 
coal  lands,  mines  and  mining  machinery  as  seems  to  have 
been  done,  on  terms  not  fully  stated  [Urdted  States  v,  D€l(i- 
u>are  <&  Hudson^  213  U.  S-  366,  398  (5),  392],  in  some  of  the 
instances  discussed  in  the  Commodity  cases.  In  them  the 
ownership  of  the  mines  had  passed  completely  from  the  rail- 
roads to  the  producing  companies  and  the  coal  property  was 
no  longer  subject  to  the  debts  of  the  railroad  companiea 
After  such  sale  of  the  coal  lands  there  wrs  both  a  technical 
and  a  practical  separation  of  the  legal  interest  of  the  two 
corporations  in  the  coal  under  the  ground,  on  the  surface, 
when  it  was  transported,  and  [5S9]  when  it  was  sold.  The 
fact  that  the  railroad  held  stock  in  the  producing  company, 
and  received  dividends  thereon,  did  n<^  give  to  the  Bailroad 
Company,  any  more  than  to  any  other  stockholder  in  any 
other  corporation,  a  legal  interest  in  the  property  of  the  Coal 
Company.  Nor  would  the  fact  that  the  Bailroad  Company 
had  once  owned  it,  have  made  any  difference,  if — ^by  a  nor- 
mal and  bona  fide  sale  at  the  point  of  producti<»i-^tha  car- 
rier had  lost  all  power  of  control  and  all  right,  title,  and 
interest  in  the  coal  before  the  transportation  began.  United 
States  V.  Delaware  <6  Hudson^  213  U.  S.  413,  top. 

3.  But  the  decisions  construing  the  statute,  recognize  that 
one  corporation  can  be  an  agent  for  another  c<»rporatiaii 
and  that  by  means  of  stock  ownership  oae  of  such  com* 
panies  may  be  oonverted  into  a  mere  igent  or  instrumen* 
tality  of  the  other.    United  States  t.  LeUgh  Valley  B.  B.y 
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220  U.  S.  257,  273.  And,  this  lise  of  <me  by  the  other-^^r 
this  power  of  one  orer  the  other — does  not  depend  upon 
control  by  virtae  of  the  fact  that  sto(^  therein  is  held 
by  the  Baikoad  Company  or  by  its  shareholders.  For 
dominance  of  the  Coal  Company  may  be  secured  by  a  car- 
rier {New  Ha/ven  B.  R.  v.  Int.  Com.  Comm.^  200  U.  S. 
363)  not  only  by  an  express  contract  of  agency,  but  by  any 
contract  which  in  its  practical  operation  gives  to  the  Bail- 
road  Company  a  confa:ol  or  an  '^interest,  direct  or  indi- 
rect ^  in  the  coal  sold  at  the  mouth  of  the  mines.     "" 

Assuming,  then,  that  tiie  incorporation  and  organization 
of  the  Coal  Company  under  the  auspices  of  the  Bailnmd 
Con^Mtny  was  legal;  assuming  that  the  election  of  rail- 
road officers  as  the  first  managers  of  the  Coal  Company 
was  not  illegal;  asRuming  that  as  officers  of  the  railroad 
they  could  contract  with  themselves  as  officers  of  the  Coal 
Company;  assuming  that  at  the  time  of  organization  it 
was  not  unlawful  for  the  Railroad  Company  and  the  Coal 
Coiqpany,  not  only  to  have  officers  but  offices  in  common; 
and  finally  assuiBing  that  all  these  [630J  facts  together  did 
not,  in  and  of  thraiselves,  establish  an  identity  of  corporate 
interest,  still  these  facts  taken  together  are  most  significant. 
They  at  least  prove  that  the  relation  between  the  parties 
was  so  friendly  that  th^  were  not  trading  at  arm's  length. 
And  the  further  fact  that  one  of  the  parties  was  under  a 
statntory  disability  as  to  hauling  coal,  makes  it  necessary  to 
carefully  scrutinize  their  arrangement  in  order  to  deter- 
mine whether  it  was  a  hona  fide  and  lawful  contract  of  sale, 
or  a  means  by  whLch  the  railroad  though  partii^  with  tiie 
legal  title  retained  an  interest  and  control  in  what  had  been 
aold. 

4.  That  contract  is  published  in  full  in  213  Fed.  Rep. 
255-260.  The  pt^^visiions  material  in  the  preset  inquiry 
may  be  thas  summariaed: 

(a)  The  Railroad  Company  agreed  to  sril  and  ih»  Coal 
Company  agreed  to  buy  all  of  Ae  coal  mined  or  acquired 
by  the  Railroad  Company  durii^  the  ooatinaanee  of  the 
8K25*-^17--voa  t— *«-lS 
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contract;  (6)  the  price  for  the  more  important  commercial 
grades  was  to  be  65  per  cent  of  the  New  York  price  on  the 
day  of  delivery ;  (c)  the  amount  of  coal  to  be  sold  and  deliv- 
ered was  at  the  absolute  option  of  the  Kailroad  Company 
as  its  interests  might  determine;  {d)  the  Coal  Company  was 
not  to  buy  coal  from  any  other  person  or  corporation  with- 
out the  written  consent  of  the  Railroad  Company;  (e)  the 
Coal  Company  was  to  conduct  the  selling  of  the  coal  so  as 
best  to  conserve  the  interests,  good  will,  and  markets  of  the 
coal  milled  by  the  Railroad  Company;  (/)  the  Coal  Com- 
pany was  to  continue  to  fill  the  orders  of  present  responsi- 
ble customers  of  the  Railroad  Company,  even  if  some  of 
such  sales  might  be  unprofitable;  (g)  the  railroad  leased  to 
the  Coal  Company  all  of  its  trestles,  docks,  and  shipping 
facilities  at  a  rental  of  6  per  cent  of  their  value;  (h)  the 
contract  could  be  terminated  by  either  party  on  giving  six 
months'  notice. 

[531]  The  most  cursory  examination  of  the  contract  shows 
that — while  it  provides  for  the  sale  of  coal  before  trans- 
portation begins — it  is  coupled  with  onerous  and  unusual 
provisions  which  make  it  difficult  to  determine  the  exact 
legal  character  of  the  agreement.  If  it  amounted  to  a  sales 
agency  the  transportation  was  illegal  because  the  Railroad 
Company  could  not  haul  coal  which  it  was  to  sell  in  its  own 
name  or  through  an  agent.  If  the  contract  was  in  restraint 
of  trade  it  was  void  because  in  violation  of  the  Sherman 
Anti-Trust  Law.  The  validity  of  the  contract  cannot  be 
determined  by  consideration  of  the  single  fact  that  it  did 
provide  for  a  sale.  It  must  be  considered  as  a  whole  and  in 
the  light  of  the  fact  that  the  sale  at  the  mine,  was  but  one 
link  in  the  business  of  a  railroad  engaged  in  buying,  mining, 
selling,  and  transporting  coal. 

5.  By  virtue  of  the  fact  that  the  Railroad  Company 
bought,  mined,  and  sold  it— like  any  other  dealer — was 
interested  in  maintaining  prices,  since  the  contract  did  not 
fix  a  definite  sum  to  be  paid  for  all  of  the  coal  sold,  but 
provided  that  the  Railroad  Company  was  to  receive  66 
per  cent  of  the  Kew  York  price  on  the  day  the  coal  was 
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loaded  into  the  cars.  The  higher  the  rate  in  New  York 
the  better  for  the  seller.  And,  by  the  contract,  the  railroad 
reserved  a  power  which,  when  exercised,  could  not  only 
cnrtail  production  but  shipments.  Thus,  by  decreasing  the 
amount  transported  the  supply  in  New  York  could  be 
lefisened.  This  would  tend  to  raise  New  York  prices  and 
thus  increase  the  sum  the  railroad  was  to  receive. 

nie^  Bailroad  Company  was  in  the  business  of  selling, 
and  it  is  not  to  be  presumed  that  its  power  to  limit  deliv- 
eries or  to  prevent  the  Coal  Company  from  obtaining  coal 
elsewhere  would  be  often  exercised.  Yet  the  power  did  eidst 
and  it  was  reserved  for  some  purpose — ^not,  as  argued,  to 
prevent  amtroversy  as  to  failure  to  deliver  [532]  in  cases 
of  strikes  or  accidents,  for  such  is  not  the  language  or 
intent  of  the  contract  Nor  is  room  left  for  the  implica- 
ti<m  [necessary  to  the  validity  of  such  an  exclusive  con- 
tract, Chicago,  dkc,  R.  R.  v.  PuOrnan,  189  U.  S.  80  (3),  89, 
90],  that  the  seller  would  deliver  reasonable  amounts  at 
reasonable  times.  All  such  defensive  arguments  are  ex- 
cluded by  the  express  and  emphatic  terms  of  the  contract 
Uiat  ^the  amount  of  coal  to  be  so  delivered  and  sold  to 
tiie  buyer  by  the  seller  shall  be  at  the  absolute  option  of 
the  seller  as  its  interests  may  determine,  and  the  seller  shall 
be  subject  to  no  liability  whatsoever  for  failure  to  supply 
the  buyer  with  such  amount  of  coal  as  it  may  desire." 

It  might  be  said  that  if  such  a  power  was  exercised  the 
Coal  Company  could  then  go  into  the  market  and  purchase 
from  other  coal  dealers.  But  this  contract  deprives  the 
buyer  even  of  that  ordinary  business  privilege,  declaring 
that  the  Coal  Company  ^  will  purchase  all  coal  to  be  sold  by 
it  from  the  seller,  and  will  purchase  no  coal  from  any  other 
person  or  corporation,  except  with  the  written  consent  of 
the  seller." 

6.  Beading  these  two  clauses  together,  it  is  evident  that 
the  Coal  Company  was  neither  an  independent  buyer  nor  a 
free  agent  It  was  to  handle  nothing  except  the  railroad's 
coal  and  was  the  instrument  through  which  the  railroad  sold 
all  its  product  The  Coal  Company,  though  incorporated 
to  do  a  general  coal  business,  was  dependent  solely  upon  the 
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railroad  for  the  amount  it  oonld  procure  and  sell  and 
absolutely  excluded  from  the  right  ix>  purchase  elsewfaero 
without  the  ccmsent  of  the  Bailroad  Company,  whidi,  how- 
ever,  wafi  under  no  corresponding  (^ligation  to  supply  any 
definite  amount  at  any  definite  date. 

Bestrictive  contracts  should  at  least  be  reciprocal  and 
mutual — for  if  A  is  bound  to  purdiase  only  from  B  the  lat- 
ter should  certainly  be  bound  to  furnish  what  A  wishes  to 
buy  [Chicago  <&c.  R.  R.  v.  Pullman,  189  U.  S.  80  [688)  (3), 
89,  90] — especially  is  this  true  when  the  subject  of  the  con- 
tract is  an  artide  in  which  the  public  is  interested.  Etbd 
at  common  law,  in  passing  upon  the  validity  of  contracts  in 
restraint  of  trade,  the  ^^  public  welfare  is  first  considered^ 
and  if  it  be  not  involved,  and  the  restraint  upon  one  party 
is  not  greater  than  protection  to  the  other  party  requiiies, 
the  contract  may  be  sustained.'^  Gibb^  v.  BaUimore  ConsoH- 
dated  Gas  Co.,  180  U.  S.  396,  409;  Ftmle  v.  Park^  131 
U.  S.  97. 

In  this  case  t^e  subject  of  the  contract  was  anthracite 
coal — an  article  of  public  necessity  and  of  limited  supply, 
one-tenth  being  controlled  by  the  appellee.  The  Bailroad 
Company  might  have  justly  insisted  on  contract  provisions 
intended  to  secure  payment  for  all  that  it  produced.  But 
going  beyond  what  was  required  for  its  own  protection,  it 
restrained  the  Coal  Company  from  buying  from  anyone 
else,  and — what  is  probably  more  significant  in  this  case — 
thereby  prohibited  the  Coal  Company  from  competing  with 
the  Railroad  Company  for  the  purchase  of  coal  mined  on 
the  railroad  lines.  And,  this  was  not  a  mere  perfunctory 
provisdon,  because  the  Bailroad  Company  was  a  buyer  oif 
coal  and  purchased  1,500,000  tons  per  annum  from  mines 
on  its  system.  By  this  contract  it  excluded  from  that  mar- 
ket the  Coal  Company,  which,  with  its  capital  of  $6,000,000, 
could  have  been  a  strong  competitor.  Such  a  provision 
may  not  have  actually  effected  a  m&Dopoly.  But  consid- 
ering the  financial  strength  of  the  carrier;  its  control  of 
the  means  of  transportation;  its  powers  to  fix  the  time  when 
transportation  of  ihe  veiy  cpal  sold  was  to  b^gin;  its  power 
in  fumishing  can  to  favor  those  frost  whom  it  bou^  or 
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to  ifkuD  it  ttddr-HMch  a  eo»tnct  would  andoabtedly  have 
that  tanden^.  In  that  respect  it  was  opposed  to  that 
paliey  ol  the  kw  which  was  the  undMrlyiiig  reaaco  for  the 
adoption  of  the  Commodity  Clause.  Neu^  Hawn  R.  R.  v. 
Int.  Com.  Ccmrn.,  200  U.  a  378. 

[5M)  7.  There  is  another  provision  of  the  contract  whi<^ 
shows  that  the  railroad  had  such  an  interest  in  the  coal  as 
enaUed  it  to  dictate  to  whom  it  should  be  sold,  even  at  un- 
profitable pricea    The  agreement  provides : 

^  Sixth.  The  buyer  agrees  that  it  will  conduct  the  business 
of  selling  the  coal  of  the  seUer  in  such  manner  as  best  to 
oonaerve  the  interests  of  and  preserve  the  good  will  and 
markets  of  die  eoal  mined  by  the  adller,  and  to  continue  to 
fill  the  ordera  of  all  reeponaible  present  customers  of  the 
seUer  even  thoii|^  as  to  some  of  such  customers  the  sales 
may  be  unprofitable,  it  being  understood  and  agreed  that  at 
tiie  priees  above  quoted  the  entire  business  of  the  buyer  will 
be  conducted  at  a  porofit." 

Thia  is  not  a  mere  stipulation  that  the  Coal  Company 
woald  not  injure  the  reputation  of  the  Bailroad  Company's 
cold;  ^vriiile  the  further  provision  that  the  Coal  Company 
would  ^  continue  to  fill  the  orders  of  all  responsible  present 
euakomers,  even  thou^  some  of  such  sales  might  be  un- 
peofitable,''  was  a  further  indication  of  the  fact  that  both 
parties  recognized  the  railroad  had  an  interest  in  the  coal 
and  used  the  Coal  Company  to  preserve  and  secure  that  in- 
tefest  eiven  after  truuqportation  began. 

The  unusual,  onerous,  and  restrictive  terms  imposed  by 
this  contract  may,  as  between  the  parties,  have  been  negligi- 
bla— certainly  so  long  aa  the  stockhcdders  remained  the 
same,  since  a  loss  to  the  Coal  Company  would  be  presuma- 
bly represented  by  a  gain  to  the  Bailroad  Conq>any.  But 
the  Commodity  Clause  and  the  Anti-Trust  Act  are  not  c<m- 
cemed  witii  the  interest  of  the  parties  but  with  the  interest 
of  the  pubiic  and  it,  therefore,  makes  no  difPerence  whether 
this  contract  dictated  by  the  Bailroad  Company  was  for  the 
pennaoent  advMitagis  of  the  Coal  Company. 

8.  It  is  acgued,  however,  that  the  contract  has  not  op- 
etated  to  the  injuiy  o£  the  partiaa  or  o£  the  public. 
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[535]  And,  in  answer  to  those  urged  by  the  Grovemment, 
it  is  said  that  some  of  the  objections  now  insisted  on  were 
not  pressed  in  the  lower  court;  that  there  is  no  complaint 
that  the  railroad  charged  the  Coal  Company  exorbitant 
prices;  or,  that  it  ever  raised  the  New  York  prices;  or, 
that  it  failed  to  make  prompt  deliveries;  or,  that  it  has 
prevented  the  Coal  Company  from  buying  coal  from  other 
operators;  or,  that  the  railroad  monopolized  the  coal  mined 
on  its  railway;  or  that  it  deprived  sudi  mining  companies 
of  an  open  market.  From  this  it  is  argued  that  the  pres- 
ent objections  to  the  contract  are  purely  academic.  Bat 
its  validity  depends  upon  its  terms.  And  if,  as  a  matter 
of  law,  the  contract  is  in  restraint  of  trade,  or  if  the  Coal 
Company  is  practically  the  agent  of  the  Railroad  Company, 
then  the  transportation  of  the  coal  by  the  latter  is  unlawful. 

9.  As  already  pointed  out,  the  contract  has  in  it  elements 
of  a  sale  and  elements  of  a  sales  agency.  It  provides  that 
the  Railroad  Company  will  sell  and  that  the  Coal  Company 
will  buy  all  coal  that  is  mined  during  the  continuance  of 
the  contract;  but  it  prevents  the  Coal  Company  from  buy- 
ing from  anyone  else.  It  requires  it  to  sell  to  present  rail- 
road customers  at  the  old  price,  even  though  those  prices 
may  be  unprofitable.  The  seller  is  not  bound  to  make 
deliveries  of  fixed  quantities  at  fixed  dates  and  by  decreas- 
ing what  it  will  sell  and  determining  when  it  will  ship  it 
has  a  power  in  connection  with  its  power  as  a  carrier, 
which,  if  exerted,  would  tend  to  increase  prices  in  New 
York.  Besides  all  this,  the  contract  prevents  the  Coal  Com- 
pany from  competing  with  the  Railroad  Company  in  the 
purchase  of  coal  along  the  railway  line.  Taking  it  as  a 
whole  and  bearing  in  mind  the  policy  of  the  Commodity 
Clause  to  dissociate  the  Railroad  Company  from  the  trans- 
portation of  property  in  which  it  is  interested  and  that  the 
Sherman  Anti-Trust  Act  prohibits  contracts  in  restraint  of 
trade,  [536]  there  would  seem  to  be  no  doubt  that  this 
agreement  violated  both  statutes. 

10.  The  Railroad  Company,  if  it  continues  in  the  business 
of  mining,  must  absolutely  dissociate  itself  from  the  coal  be- 
fore the  tran^ortation  b^ina    It  cannot  retain  the  title  nor 
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can  it  sell  Uiroi:^  an  agBot.  It  cannot  call  that  agent  a 
buyer  while  so  hampering  and  restricting  such  alleged  buyer 
as  to  make  him  a  puppet  subject  to  the  control  of  the  Cail- 
road  Ciompany.  If  the  railroad  sella  coal  at  the  mouth  of  the 
mines  to  one  buyer  or  to  many  it  must  not  only  part  with  all 
interest  direct  or  indirect  in  the  property  but  also  with  all 
control  over  it  or  over  those  to  whom  the  coal  is  sold  at  the 
nuines.  It  must  leave  the  buyer  as  free  as  any  other  Imyer 
who  pays  for  what  he  has  bought.  It  should  not  sell  to  a 
corporation  with  oflleers  and  offices  in  common,  for  the 
poli<gr  of  the  statute  requires  that  instead  of  being  managed 
by  the  same  officers,  they  should  studiously  and  in  good  faith 
avoid  anything,  either  in  contract  or  conduct,  that  remotely 
savors  of  joint  action,  joint  interest  or  the  dominance  of  one 
c<Hnpany  by  the  other.  If  tlw  seller  wishes — by  a  lawful 
and  bona  fide  contract,  whose  provisions  as  to  delivery  and 
otherwise  are  not  in  restraint  of  trade — ^to  sell  all  of  its  coal 
to  one  buying  company,  then  that  one  buyer  can  be  bound  by 
reasonable  terms  and  required  to  pay  according  to  the  con- 
tract. But  such  buyer  should  otherwise  be  absolutely  free  to 
extend  its  business  to  buy  when,  where,  and  from  whom  it 
pleases,  and  otherwise  to  act  as  an  independent  dealer  in 
active  competition  with  the  Kailroad  C!ompany. 

What  has  been  said  is  sufficient  to  show  that  the  contract 
was  invalid.  That  makes  it  unnecessary  to  discuss  other 
questions  raised  but  not  diposed  of  by  the  District  Court, 
and  the  decision  herein  is  without  prejudice  to  the  right  of 
the  United  States  to  institute  proceedings  [537]  in  reference 
thereto  or  to  test  the  rig^t  of  the  Railroad  Company  to  pur- 
chase coal  for  sale. 

The  decree  is  reversed  with  directions  to  enter  a  decree 
enjoining  the  railroad  from  further  transporting  coal  sold 
under  the  provisicms  of  the  contract  of  August  2,  1909,  re- 
ferred to  in  the  petition. 

Keversed. 

Mr.  Justice  McBcynolds  took  no  part  in  the  dedsion  of 
this  case. 
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UNITED  STATES  v.   LEHIOH  VALLEY  E.  CO. 
ET  ALA 

<DMHct  Goiurt,  S.  J>.  New  York.    December  21,  1014.) 

[225  Fed.  R^,  880.] 

MoNOPOiJEs  16 — Cabxiers  Owniito  Goal  Minss — ^Rboulation — ^In- 
nuTATS  CoicicEBOE — "  Di8flociATi<m  OF  Intebbst." — ^Wliere  a  rafl- 
road  oompany  Imus  acquired  abont  IS  per  cent  of  oontlgaois  eoel 
mlBlog  iMidfl,  tbe  acreage  of  wUch  reiMreaents  less  than  27  per 
cent  of  the  coal  lands  naturally  tributary  to  it,  and  carrlea  about 
18  per  cent  of  all  the  coal  transported,  of  which  percentage  four- 
fifths  comes  fi-om  mines  controlled  by  a  company  in  turn  controlled 
by  the  carrier,  but  where  there  is  an  honest  **  dissociation  of  Inter- 
ests" between  ooal  owner  and  coal  carriM*,  wMdi  is  n^rely  the 
lawful  conduct  of  honest  men,  and  where  the  carrier  does  not  own 
stock  in  any  company  selling  coal  beyond  the  limits  of  the  State 
wherein  the  composite  business  of  owning,  mining,  transporting,  and 
selling  coal  is  legal,  there  is  no  monopoly  of  interstate  commerce.* 
[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent  Dig.  1 12 ;  Dec. 
Dig.  16.] 

In  Equity.  Suit  by  the  United  States  of  America  against 
tiie  Lehigh  Valley  Railroad  Company  and  others  for  a  vio- 
lation of  the  Sherman  Act  (Act  July  2, 1890,  c.  64T,  26  Stat 
209),  and  the  Commodities  Clause  of  the  act  of  June  29, 
1906,  c.  3591,  84  Stat.  585  (Comp.  St.  1913,  §  8568).  Bill 
dismissed. 

The  Attorney  Oeneraly  represented  by  Tkmiow  M.  Chr- 
don,  of  Washington,  D.  C,  and  Arthur  W.  Macheny  Jr.,  of 
Baltimora,  Md.,  for  the  United  States. 

John  G.  Johnson^  of  Philadelphia,  Pa.,  and  E.  H.  Boles, 
of  New  York  City,  for  Lehigh  Valley  R.  Co.  axKl  othej^. 

Everett  Warren^  of  Scranton,  Pa.,  for  Lehigh  Valley  Coal 
Sales  Co. 

John  Hampton  Barnes,  of  Philadelphia,  Pa.,  and  SUas  W. 
Howland^  of  New  York  City,  for  Oirard  Trust  Co. 

^  The  case  Js  pending  In  the  Supreme  Oourt  on  the  appeal  of  the 
United  States. 
*SyUabus  copyrighted,  1915,  hy  West  Publishing  Oompanj. 
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^.  F.  B.  (fetty,  of  New  York  City,  for  G.  B*  MmMe  Oa 

F.  W.  Wheatim,  of  Wilkes-Barre,  Pa^  for  Lehigh  Valley 
Coal  Co.  and  Coxe  Bros*  A  Co.,  inc. 

HouoH,  District  Jadge. 

This  suit  is  but  one  chapter  in  a  litigatioiD  against  an- 
tluracite  coal  owneta  and  carriers,  which  has  now  extended 
OYfst  muiy  years  and  become  historic  The  earliest  diapter 
reqnirmg  notice  is  the  ^^ First  Commodities  case"  (United 
St&iea  T.  Del<mare  A  Buds&n  Co.  et  aL  [C.  C]  164  Fed. 
215,  <m  appeal  218  U.  a  366,  29  Sup.  Ct.  527,  5ft  L.  Ed. 
886) ;  next  came  the  ^Second  Commodities  case"  {United 
8t&ie9  T.  Lehigh  VaU&y  Railroad  Co.,  220  U.  S.  257,  31 
Snp.  Ct.  887,  55  L.  Bd.  458) ;  and  finally  the  Lackawanna 
Coal  Sales  case  {United  States  ▼.  Delegare,  LackawoMia 
db  WeaUm  Ry.  [D.  C]  218  Fed.  240).  At  page  249  of  218 
Fed.  ife  is  said : 

*'We  understand  tbat  (a  new  action  against  the  Lehigh  Railroad) 
has  recttttly  been  bfongHt  in  the  Second  Circuit "— tliis  is  the  cause 
letered  to. 

The  District  Court  is  but  a  parade  ground  wherein  a 
reriew  of  the  evidence  and  arguments  may  be  taken  before 
this  action  joins  liie  [400]  Lackawanna  Coal  Sales  case 
on  the  docket  of  &e  Supreme  Court.  Therefore  the  state- 
ment of  facts  and  summary  of  litigated  questions  will  be 
largely  made  merely  by  reference  to  the  reports  above 
enumerated. 

In  the  Lackawanna  case  (D.  C.) ,  218  Fed.  at  263,  it  is  said : 

**  The  blU  of  complaint  also  makes  a  formal  charge  *  *  *  under 
the  And-Tmst  Act;  «  «  *  but  the  oral  argument  left  us  under 
the  impression  that  this  diarge  was  not  much  insisted  on." 

This  statement  of  McPherson,  J.,  marks  the  only  sub- 
stantial difference  tiiat  I  can  discover  betwe^i  this  litigation 
and  the  one  in  which  he  wrote. 

The  bill  herein  charges  violations  both  of  the  ^^  Sherman 
Act  ^  and  the  ^  Commodities  Clause/'  but  the  extended  ar- 
guments are  addressed  almost  wholly  to  the  Anti-Trust 
feature  of  the  litigation*  So  f ar,  therefore,  as  tiie  Com- 
moditieB  Clause  is  concemed,  I  shall  dismiss  it  witii  the 
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statement  that  there  is  no  great  difference  between  what 
the  Lackawanna  Railway  did  and  was  upheld  in  doing  by 
all  the  Circuit  Judges  of  the  Third  Circuit,  and  what  the 
Lehigh  Valley  Railroad  has  been  doing  as  shown  in  this 
case. 

If  there  be  any  material  differences,  they  tend  to 
strengthen  the  position  of  the  Lehigh  as  compared  with 
that  of  the  Lackawanna,  for  the  Lackawanna  owned  out- 
right much,  if  not  most,  of  the  coal  long  transported  over 
its  own  lines;  whereas,  the  Lehigh  Valley  owned  the  stock 
of  other  corporations  which  under  the  laws  of  Pennsylvania 
had  good  right  to  own  the  lands  and  mine  and  sell  the  coal 
the  transportation  of  which  has  given  rise  to  so  much  liti- 
gation. I  do  not  myself  think  that  this  difference  is  sub- 
stantial. Without  further  discussion,  it  is  held  that  nothing 
in  the  bill  charged  constitutes  a  violation  of  the  ^  Commodi- 
ties Clause,"  if  the  decision  in  the  Lackawanna  Coal  Sales 
case  is  right — and  that  I  am  not  concerned  to  question. 

While  the  tone  of  complainant's  argument  on  the  ^'  Com- 
modities Clause  "  is  well  illustrated  by  an  italicized  assertion 
in  the  brief  that  ^Hhe  court  (in  the  Lackawanna  case) 
wholly  ignored  the  most  vital  provisions  in  the  whole  con- 
tract," and  the  decision  (of  three  circuit  judges)  is  merely 
that  ^^  of  a  court  of  coordinate  jurisdiction  and  in  a  different 
circuit,  (and)  of  course  in  no  way  binding  upon  this  court," 
it  is  not  overlooked  that  an  endeavor  has  been  made  to  dis- 
tinguish the  Lackawanna  suit  from  this  action. 

It  is  asserted  that  the  coal  sales  company  has  received  and 
is  receiving  "discriminating  favors  from  the"  other  prin- 
cipal defendants.  This  means  that  the  sales  company  has  an 
annually  diminishing  allowance  made  it  by  the  coal  com- 
pany to  encourage  the  introduction  of  Lehigh  coal  in  re- 
gions where  business  is  presently  unprofitable,  and  has  been 
permitted  to  buy  coal  in  storage  at  very  low  rates,  while  the 
railroad  company  has  at  inadequate  rentals  leased  to  the 
coal  sales  company  certain  "  storage  plants." 

From  the  assertion  that  these  arrangements  are  undue 
favors  is  drawn  the  inference  that  there  is  a  lack  of  good 
faith  in  the  creation  of  the  coal  sales  company  which  sbows 
that  that  corporation  is  but  the  [401]  alter  ego  pf  the  coal 
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eompuiy,  which  itself  is  but  the  creature  of  the  nilsoed  com- 
pany ;  wherefore  the  law  is  still  infringed. 

The  suggesti<m  or  arg^iunent,  when  examined,  amomits  to 
this:  That  when,  by  the  creation  of  coal  sales  companies  of 
which  no  diare  of  stock  belonged  to  the  Lackawanna  or  Le- 
hi^  railroads,  those  corporations  sought  to  comply  with 
modem  law,  it  was  their  duty  severally  to  have  no  relation 
whatever  with  the  new  companies,  except  to  collect  freight 
charges.  But  the  Lehigh  Valley  Bailroad  owned  certain 
lands  useful  only  for  storing  oMd,  the  coal  company  had 
eertain  coal  on  hand,  and  the  plan  of  an  independent  sales 
company  was  new.  What  should  or  could  be  done  with  the 
lands  and  coal  on  hand,  and  how  could  the  concern  retiring 
firom  the  selling  business  insure  the  creation  of  a  strong  and 
pudiing  successor?  Certainly  not  by  hostility.  Who  would 
or  oould  buy  the  coal  on  hand  and  occupy  and  use  the  storage 
plants  except  the  coal  sales  company!  But  (says  complain- 
ant) the  prices  were  ridiculously  low.  Answer  is  justified 
that:  (1)  The  assertion  is  untrue,  and  (2)  it  was  praise- 
w<»thy  and  lawful  at  first  to  sacrifice  mudi  in  price  when 
the  object  was  to  save  from  further  assault  the  business  of 
selling  coal  after  interstate  transportation — a  business  that 
had  become  precarious  owing  to  modem  economics  as  as- 
serted in  statutes  and  interpreted  by  the  courts. 

The  differences  suggested  between  this  and  the  Lacka- 
wanna case  seem  to  me  wholly  unsubstantial. 

Upon  the  Anti-Trust  side  of  this  case  no  extended  discus- 
sion of  facts  is  necessary.  There  is  little  conflict  about 
facts — ^in  the  sense  of  visible  phenomena. 

But  some  analysis  of  the  bill  may  assist  in  presenting  the 
the(H7  upon  which  this  suit  has  been  promoted.  It  is  as- 
serted that  substantially  all  of  the  defendants  (except  the 
Girard  Trust  Company  and  the  O.  B.  Markle  Company)* 

*Naix. — ^The  Girard  Trust  CJompany  is  a  defendant  solely  because 
It  is  the  trustee  of  certain  bonds  whidi  might  be  Injuriously  affected 
by  granting  the  prayers  oi  the  bin,  and  Ihe  Martle  CSompany  is  a 
party  because  it  long  ago  made  an  agreement  for  a  term  of  years 
by  which  the  Leliigh  Bailroad  exclusively  transports  the  Markle 
coal,  and  the  Lehigh  Ckwl  Company  (and  now  the  coal  sales  com- 
pany) became  the  exdnsive  selling  agent  for  said  coal  at  prices  fixed 
by  Markle. 
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have  eembmed  to  reslram  and  monopolkie,  and  hMwe 
monopolizing,  '^  the  production  traaqportation,  and  sale  in 
interstate  commeroe  of  anthracite  coal  from  lands  located 
Biong  the  line»  of  the  Lehi^  Valky  Bailroad." 

The  method  of  monopoly  and  restraint  is  said  to  hjLTe 
been  by  ^acquiring  ccmtrol  of  the  output  of  indcfiendent 
producers  by  exerting  the  power  of  tlie  Lehi^  Valley  Beil- 
road  as  a  carrier  to  give  midue  preferenoe  and  advantages 
to  the  coal  producing  imd  trading  ccmipanies  controlled  by 
it  and  to  discriminate  against  their  competiUMns." 

The  result  of  this  process  is  said  to  be  that  the  ^  monopdy 
of  the  ownership  and  production  of  anthracite  coal,  eaoer- 
cised  through  subsidiary  corporatimis  under  its  coDtaPoij^ 
has  enabled  the  Ldiigh  Valley  Raihoad  to  prevent  ^the 
building  of  any  new  railroad  in  the  portion  of  the  antbra- 
(^e  regions  served  by  it,  and  has  kept  independent  pro- 
[408]  ducers  under  the  disadvantage  of  having  to  ship 
over  a  railroad  (Aso  engaged  m  the  coal  bueinseaJ** 

The  italicized  portion  of  Uie  last  smtence  is. most  im- 
portant, for  what  is  meant  by  ^engagemeBi  in  the  coal 
business? "  Hie  bill,  the  kind  of  e^dence  off»ed,  and  the 
arguments  in  support,  all  really  assume  that  by  ^coai  busi- 
ness "  is  meant  the  operations,  united  in  interest  and  cen- 
tralized in  control,  of  mining,  shipping,  tranep(»iing,  and 
selling  anthracite  coal. 

It  has  already  appeared  that,  if  ike  Lackaw«ma  Coal  Sales 
case  is  to  be  followed,  it  must  be  held  ^at  the  Lehigh  Vafiey 
Rtdlroad  has  not  since  the  filing  of  iMs  bill,  or  for  some  time 
before,  been  engaged  at  all  in  the  selling  of  coi^  to  the  con- 
sumer. It  must  therefore  follow  that,  when  the  Gtovermnent 
still  insists  upon  the  existence  of  mon<^>oIy  and  restraint  of 
trade,  such  offensive  conduct  must  be  found  in  an  identity  of 
interests  between  a  coal-canying  ooi|>oration  and  eoal^nm- 
ing  and  mining  companies. 

But  it  must  also  be  remembered  that  the  mere  fact  of  such 
union  in  interests  as  manifested  hj  a  slock  ownership  is  not 
unlawful,  provided  tiiere  is  a  ^  dissodatum  in  geed  hUhj^ 
between  ^  bona  fide  corporations." 

On  this  point  counsel  for  the  government  have  submitted 
the  proposition  that  the  phrases  ^^  dissociation  in  good  faith  ^ 
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Mid  ^'  hoaa  fide  oorporatioiis,''  as  used  in  the  cpimons  of  the 
Supreme  Court,  do  not  cefer  merely  or  chiefly  to  the  honesty 
or  nMMralUy  of  the  transactions,  so  that  when  they  deny  ^^  dis« 
sociation  in  good  faith  "  no  reflection  is  tiiereby  made  upon 
the  integrity  of  those  concerned  in  the  transaction. 

In  other  words,  a  body  of  men  may  be  honest,  moral,  wdl- 
intentioned,  and  acting  within  the  lett^  of  the  law,  and 
yet  be  unable  to  resist  conyiction  of  monopoly  and  restntint 
of  trade  because  tiiey  cannot^  in  ^^good  faith,"  ^^  dissociate '^ 
the  corponriions  which  they  control  The  proposition  is  in- 
credible; to  my  mind  ^^  diesociatian  in  good  faith  ^  requires 
no  more  than  the  lawful  conduct  of  honest  men. 

Many  hundreds  of  pages  of  the  testimony  herein  is  summed 
up  in  the ''  First  Commodities  case  "  (C.  C.)  164  Fed.  Bep.  at 
222.  What  Gn^,  J.,  there  stated  is  still  true,  and  no  mon^ 
detuled  reference  will  be  made  to  the  history  and  de>irelop- 
ment  of  the  Lehigh  Valley  Railroad  and  its  controlled  com* 
panies.  In  order  to  show  monopoly  and  restraint  evidence 
has  been  adduced  to  prove  that: 

(1)  For  many  years  before  1912  the  coal  mining  and  sell- 
iflg  business  of  the  Lehi|^  Valley  Coal  Company  was  either 
either  absdutely  unprofitable  or  would  not  have  been  profit- 
able if  that  corporation  had  not  been  secretly,  unduly,  and 
unlawfully  favored  in  the  matter  of  frei^  rates. 

(2)  Such  favors  took  the  form  of  the  railroad  company's 
furnishing  at  low  rates  terminal  and  storage  facilities  and 
making  advances  of  money  either  without  interest  or  at  rates 
&r  below  what  was  reasonable  under  the  circumstances. 

(3)  Producers  and  shippers  of  coal  from  lands  neither 
owned  nor  controlled  by  any  defendant  corporation  com- 
plained of  such  dis[408]crkninatory  treatment  and  proved 
before  the  Interstate  Commerce  Commission  that  their  griev- 
ances were  well  founded. 

(4)  The  Lehigh  Valley  Railroad  was  one  of  the  defend- 
ants in  Umted  States  v.  Beading  Co.,  226  U.  S.  824,  S3  Sup. 
Ct  90,  57  L.  Ed.  243,  and  has  therefore  been  conobisive^ 
shown  as  a  conspirator  striving  to  prevent  the  construction 
of  another  railroad  which  might  afford  an  outlet  for  antiira- 
dte  in  addition  to  the  lines  of  the  defendants  in  that  suit 
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As  to  all  of  the  above  contentions  I  decline  to  make  any 
definite  finding,  because  I  regard  the  evidence  as  immaterial 
to  existing  conditions.  All  of  the  matters  referred  to  took 
place  before  the  creation  and  entry  into  business  of  the  Le- 
high Valley  Coal  Sales  Company,  and,  assuming  all  the 
allegations  to  be  true,  it  is  thought  that  even  in  an  action 
under  the  Sherman  Act  an  opportunity  might  well  be  af- 
forded (as  in  criminal  proceedings)  for  a  locus  poenitentise. 

The  following  propositions  of  law  I  regard  as  applicable 
to  this  case  and  the  enumerated  statements  of  fact  as  ma- 
terial to  the  judgment  to  be  pronounced : 

(1)  Ever  since  the  Lehigh  Valley  Bailroad  emerged 
(more  than  half  a  century  ago)  from  the  throes  of  estab- 
lishing any  business  at  all  it  has  sought  to  acquire  control 
(mostly  through  the  Lehigh  Valley  Coal  Company)  of  a 
considerable  portion  of  that  limited  region  in  the  State  of 
Pennsylvania,  which  so  far  as  is  known  contains  substan- 
tially all  the  anthracite  coal  in  the  world. 

(2)  Either  by  outright  purchase,  or  by  acquisition  of  the 
stock  of  (especially)  Coxe  Bros.  &  Co.,  this  process  had  so 
far  succeeded  that  in  the  year  1912  (and  just  before  the 
formation  of  the  Lehigh  Valley  Coal  Sales  Company)  the 
Lehigh  Valley  Coal  Company  owned  or  controlled  rather 
less  than  13  per  cent  of  the  nearly  contiguous  mining  re^ons 
in  Pennsylvania  known  as  the  Wyoming,  Lehigh,  and 
Schuylkill.  That  acreage  represented  a  little  less  than  27 
per  cent  of  the  coal  lands  naturally  and  conveniently  tribu- 
tary to  the  lines  of  the  railroad  company.  Of  all  anthracite 
coal  transported  by  all  carriers,  the  Lehigh  Railroad  was 
then  canying  about  18  per  cent,  and  of  that  percentage  apr 
proximately  four-fifths  came  from  mines  owned  or  con- 
trolled by  the  Lehigh  Valley  Coal  Company  or  was  pro- 
duced through  such  exclusive  transportation  contracts  as 
had  been  made  with  the  Markle  Company. 

(3)  The  Lehigh  Valley  Coal  Company  has  from  its  crea- 
tion done  as  it  was  ordered  to  do  by  the  Lehigh  Valley  Bail- 
road,  and  under  such  direction  has  bought,  leased,  or  other- 
wise acquired  control  of  coal  lands.  The  purpose  of  this 
acquisition  on  the  part  of  the  Lehigh  Valley  Bailroad  was 
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to  get  and  firmly  keep  the  business  of  carrying  the  coal  ex- 
tracted from  those  lands. 

(4)  The  Lehigh  Valley  Railroad  Company  does  not  now, 
and  has  not  since  March  1,  1912,  owned  any  shares  in  any 
company  selling  coal  beyond  the  limits  of  Pennsylvania.  It 
does  own,  and  for  many  years  has  owned,  all  the  shares 
of  companies  which  now  own  and  mine  coal  and  sell  it  in 
Pennsylvania  f .  o.  b.  pit  mouth.  The  same  companies  before 
March  1, 1912,  sold  the  coal  so  mined  in  many  [404]  States 
of  the  Unicm  after  transportation  of  the  same  by  the  Lehigh 
Valley  Railroad  Company. 

(5)  Since  March  1,  1912,  the  Lehigh  Valley  Railroad 
Company  has  transported  no  coal  (not  necessary  for  its 
own  operation)  wherein  it  had  any  interest,  direct  or  indi- 
rect, within  the  meaning  of  existing  statutes. 

(6)  The  allegations  of  the  bill  of  complaint  permitted 
as  an  amendment  by  the  Second  Commodities  case  were  fully 
denied  and  have  never  been  proved;  but,  if  they  were  true 
prior  to  March  1,  1912,  they  are  now  immaterial. 

(7)  At  the  time  this  bill  was  filed  the  regulation  of 
.freight  rates  (including  joint  rates)  for  interstate  trans- 
portation was  and  still  is  committed  to  the  Interstate  Com- 
merce Commission.  No  charge  of  violation  of  law  in  re- 
spect of  rates  existing  when  bill  filed  or  arising  since  has 
been  proven. 

(8)  The  charge  in  the  bill  that  freight  rates  for  coal 
carried  were  made  unreasonably  high  for  the  purpose  ^^of 
injuring  independent  producers  of  anthracite,"  and  of 
forcing  them  eiiher  to  sell  their  mines  *  *  *  or  enter 
into  contracts  for  the  sale  of  their  output,"  is  not  proven; 
nor  is  there  any  such  allegation  as  to  existing  freight  rates 
or  rates  exi sting  at  the  time  of  bill  filed. 

(9)  The  mere  creation,  maintenance,  and  extension  of  the 
composite  business  of  owning,  mining,  transporting,  and 
selling  coal  has  long  been  not  only  legal  but  laudable  within 
the  State  of  Pennsylvania,  and  is  so  still.* 

«Note. — This  proposition  is  rested  without  further  discussion  on 
the  statement  of  Gray,  J.,  in  (Q.  O.)  164  Fed.  224,  as  quoted  in  218 
F.  8.  402,  29  Sup.  Ot  527,  53  li.  Ed.  S86.  It  might  have  been  made 
after  an  examination  of  ttie  testimony  in  this  case. 
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(10)  Equitable  decrees  have  occasionally  been  used  as 
epitaphs  or  means  of  preventing  the  resurrection  of  ob- 
noxious practices  {United  States  v.  Trtms-Muscfim  Freight 
Af^'n,  166  U.  S.  290,  17  Sup.  Ct.  540,  41  L.  Ed.  1007) ;  but 
they  normally  speak  in  the  present  tense  and  are  applied  to 
remedy  existing  evils  and  not  to  characterize  or  eomdeniB 
past  wrongs. 

Assuming  for  argument's  sake  the  correctness  of  the  forego- 
ing, upon  what  foundation  does  the  complainant's  case  rest? 

The  theory  is  compendiously  shown  by  the  fi^lowmg  ex- 
tract from  the  brief  submitted : 

"  CABBEEB  ANAIX>00U8  TO  A  JT7D0B. 

"The  truth  is,  where  a  common  carrier,  charged  with  the  semi- 
judicial  duty  of  holding  the  scales  even  between  various  shiM;>er8  who 
compete  with  one  another,  and  of  rendering  impartial  service  to  all 
alike,  proceeds  to  buy  up  the  business  of  some  of  these  competing 
shippers,  the  case  is  as  if  a  judge  upon  the  bench  should  proceed  to 
buy  up  the  claims  of  some  of  the  litigants  in  his  oourt  The  one  prac- 
tice restrains  trade  and  fosters  monopoly  as  much  as  the  ot3ier  woaM 
hinder  justice  and  pronK>te  corruption." 

This  delightful  argumentum  ad  judicem  shows  that  what 
is  really  complained  of  is  the  bald  fact  that  the  railroad 
company,  by  owning  the  stock  of  various  coal  companieB, 
controls  and  practically  owns  so  much  anthradte  coal  tiiat 
it  cannot  be  trusted  to  deal  fairly  with  the  rest  of  the  w<Nrld 
in  the  matter  of  transportation  diarges,  which  matter 
[405]  the  judicial  branch  of  our  Gov^minent  is  not  content 
to  leave  to  the  regulation  of  another  governmental  agenqy, 
viz,  the  Interstate  Commerce  Commissk>n. 

It  cannot  be  charged,  and  is  not  asserted  in  argument,  that 
monopoly  exists  because  of  the  control  of  so  small  a  pdrtum 
of  anthracite  acreage  as  has  be^i  slated  above;  nor  ytofc  in 
the  mere  fact  of  transporting  a  correspondin^y  small  pro- 
portion of  all  the  coal  carried  by  all  45arriar8.  So  thero  is 
found,  in  the  v«ry  large  proportion  which  the  ooal  from 
the  Lehigh  lands  bears  to  all  the  coal  carried  by  the  Lehigh 
Railroad,  a  monopoly  within  the  ^territorial  unit**  consist- 
ing of  the  lands  presently  reached  by  liie  Lehigh  Railroad. 

This  doctrine  of  territorial  unit  is  a  novelty  wMch  I  do  not 
think  bears  investigating,  for  all  that  it  does  or  oaa  anouat 
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to  is  ihis  (under  existing  deciaons)  :  The  coal  lands  are  law- 
fully owned;  the  ooal  therefrom  is  lawfuUy  carried;  there 
is  an  actual  and  honest  dissociation  of  interests  between  coal 
owner  and  coal  carrier.  The  relations  which  are  complained 
of  have  therefore  no  influence  upon  interstate  commerce, 
for  said  relations  begin,  exist,  and  end  within  the  limits  of 
the  State  of  Pennsfylvania,  and  are  there  entirely  legaL 

The  foregoing  discussion  of  the  ^'Anti-Trust ''  portion  of 
this  bill  has  resulted  rather  from  the  vigorous  confidence  of 
counsel  than  from  any  perception  on  my  part  of  its  difficulty. 

If  the  Lackawanna  case  is  to  be  followed,  and  any  vio- 
lation (at  or  since  time  when  bill  filed)  of  the  Conmiodities 
Clause  denied,  there  is  no  life  left  in  this  action,  unless  the 
meaning  of  the  well- worn  phrase  ^'  interstate  conmierce  "  is 
to  receive  fresh  enlargement.  Complainant's  evidence  and 
arguments  consist  largely  in  an  iteration  of  alleged  wrongs 
committed  in  those  far-off  days  when  the  same  entity  could 
mine,  transport,  and  sell  its  own  coal  without  encountering 
governmental  interference.  So  great  were  those  wrongs,  it 
is  said,  that,  even  though  transportation  and  ownership  be 
now  fully  divorced  in  "good  faith,''  their  recurrence  can 
only  be  effectually  prevented  by  finding  monopoly  and  re- 
straint in  any  ownership  by  a  carrier  of  potential  tonnage — 
which  is  undoubtedly  the  railroad  way  of  regarding  un- 
mined  coal. 

But  it  is  still  true  that  to  violate  the  Sherman  Act  there 
must  be  monopoly  or  restraint  of  a  particular  thing — ^"in- 
terstate commerce."  Separated  fro^  the  Commodities 
Clause,  the  same  kind  of  argument  would  apply  to  wheat 
or  timber  grown  on  the  extensive  realty  of  one  of  the 
"  land-grant "  railroads  of  the  West,  and  there  is  at  bottom 
no  difference  between  this  argument  against  the  Lehigh 
Bailroad's  retention  of  its  coal  stocks,  and  the  view  humor- 
ously condemned  by  Justice  Brewer  in  an  address  wdl  worth 
remembering.* 

•NoTS. — ^^The  Ckmatitutlon  gives  to  Congress  the  exclnstTe  regulm- 
tioQ  of  eommeroe  between  the  States,  as  well  as  between  tblt  comi* 
try  and  foreign  nations;  but  who  can  now  say,  in  view  of  leglila- 
S6826*— 17— VOL  6 ^19 
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[409]  HiSb  case  may  b«  thtts^sunaoed  ap:  Nd  monopoly 
of  inteFstate  commerce  is  shown  nor  any  attempt  to  monopcH 
Ibe;  for  tke  proof  of  the 'pudding  is  in  th^  eating  thereof , 
and' it  is  impofi^le  to  fihd  any  of  the  normal  resolte  of 
monopoly  without  also  findings  violations  of  the  Commodi- 
ties Olause-^and  none  is  discovered.  As  to  restraint  =of  inter- 
state trade  in  coal  transported  over  the  Lehigh  Road,  there ' 
can  be  no  restraint  without  control,  and,  since  the  railroad 
d^s  not  c<mtrol  the  coal  it  carries,  it  has  no  means  of ' 
restraint. 

Bill  dismissed. 


UNITED  STATES  v.  READING  CO.  ET  AL.« 

(]Xl9trict<  Ocmrt,  E.  D.  Feims:flYaiiia.    Jaly  3>  1915.    Snppleattital 
OpftAion,  October  27,  1915.) 

[226  Fed.  Rep.,  229.] 

«KleNOPOUB0     ie-<k>MBBTATI0N8     IN     YlOLAVOHf    CO*    S^BBMAlf    ACT-— 

Leask  of  Goal  Roads. — ^The  Lehigh  Ooal  &  Nayigation  Company 
was  the  owner  of  mines  and  a  large  acreage  of  coal  lands  in  the 
anthracite  regions  of  Pennsylvania,  and  of  a  railroad,  180  miles 
lon^,  with  its  branches,  to  which  its  mines  were  tributary,  and ' 
whidi,*  extendlbg  to  the  Delaware  Rlver,  where  it  connected^  wtfh- 
Other  roads,  including/that  of  the  Oentval  Railroad  Oompanir  of  tiew^ 
Jersey.    In  1871  it  leased  its  road  for  a  long  term  to  the  Central 
Company^  to  receive  as  rental  one-third  of  the  gsoss  earnings  ^)f 
the  leased  road,  afterward  modified  by  fixing  a  maximum  and  mini- 
mum annual  rental.   It  also  agreed  to  ship  all  of  Its  xxml,  with  tbs ' 
ezoepden  of  one^fourtl^  of  its  prodtlction  in  the-  wyMiiIng*reglon{ 
oveiT'the 'lines of  the  Central  Company 'whenevtrileBtineA to  pirtnts > 

tiion  and  judicial  d^islon,  at  what  period  of  time  interstate  com- 
merce" hegfns  and  where  it  endsT  If  we  listen  to  the  contentlonB  of 
siiiie  w<e  Shan  beiedto  t>eliefvethAt  whttn  the-fttrtiier  so'ws'hititrtieat/: 
havingrrin  ^wkm  th^  g«Miertag .  in^  th»^  faU  of'  a  •cnsq^  of 'gflUn^  wkUHl 
he  intend!  to  aelLto  a. mill  in  somex>ther  State,  the  power  of  Con^, 
gress  attaches  as  upon  a  beginning  of  interstate  conunerce  and  con- 
tinues until  the  wheat  has  been  manufactured  into  bread  and  eaten 
by  the  consumer.*'  Address  before  Virginia  State- Bar-^Associatian 
August,  lfiD6. 

,<>The'Case  is  pending  in  the  Supreme  Court  on  tha.ccosa  appeals  of. 
both  parties. 
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•c»«hl  be^rtttcliecl«wlioUF:<»v  partly  oyer  sacb.  lines. ^  Such 
leafle'^lS'8tiU..in 'f<»«a  MeM^  on  the  eridesce,  that  it  was.  not 
iotendttd^to  and  didinot  opeisate-to  createt  monopolir  or  to  re8ta*ain 
oevipfkitiao^  in  viokitimi  4>f  .ShMrman  Anti-Trast  Act  July  2,  1880, 
c  e47,  »  1,  2,  26  Stat  2(X^(Ooap<  St  UOS^SI  8820,  8821)^  either 
in  tha  psodBetiim.and'Bale'Or  the  transportation  of  coal»  but  that, 
under  tbendrcaaialaBoee  lezisting  at  the  time  it  was  made,  it  was  a 
Iiropur  l>«8iDe0»tanraBg«Bieiit»  adwintageoua  to  both  parties,  by  se- 
coriai^^to  the  coal' company,  whose  mines  t  were  reached  only  by  the 
leased  lineB,  -a  .pemaneot  oatlet  for  its  coal  to  the  seaboard  and 
elseiwliere^  which  ever  sinoe  enabled  it  to  compete  with  other. pro- 
ducers, and  to  the  railroad  company;  a  permanent  share  of  the 
coal  of  the  regloorfor  transportation^  which  it  was  in  danger  of 
losing  tiureui^comhiBationa  and^  traffic  arjrangemeata  between  other 
roada^^ 

[Ed«  Noteir<-iVHr  other  cases,  see  Monopolies,  Oent  Dlg«  i  12 ;  Dec 
Dig.  16.] 
\tW\  MoHovoLiKS  16-r-OoifaurAnoK8  ih  Violation  or  Shkruan 
Act — Rahjwab  AMD  Coal  .  OoMBANnEa.n^A  combination  of  a  coal- 
miaias.ooii^wii^  and^a-  railroad  4»mpany,  by  whose  line  the  coal 
of- the  mtniBg'Compaiiy  .cant  be  'transported  from  the  mines,  through 
thO' medium,  of  a  holding  ^company  which  o^tus  the  stodc  of  both 
other  compasiieflv  ia.not  necessarily  unlawful  as  in  violation  of 
Sfaerman  AatirTnist  Act  July  2,  1890,. c.  647,  §i  1,  2,  26  Stat  200 
(Comp  St  laia,.  ti  8820,  8821),  unless  unlawful  methods  or  prac- 
tices are  resorted  to  which.tend  to  create  a  monopoly  or  restrain 
rionH)etit1en,^ 

[Bd«  Notar^F<»v  other  casesr  see  Mon<^)olies,  C^t  Dig.  i  12; 
Dee.Big.l6»} 
Meneceiiiss  13— CoA^Muf ino  C^ombamy^-Eztent  of  HoLoufos  ^  and 
BX78IBXSS — ^'^  MoNoroLT  ** — ^*'Re8TAaint  of  Tsade." — ^The  facts  that 
a  coaldninlngrCOBH[ieBy»  under. the  sanction  of  State  lawSr  has  ac- 
quired and^Jields-^lafige  bodies  of  coal  lands  f ar.  in  exoess  of  its 
prcseat  .mining>  needSr*  and  that  it  mines  and  selle  a  large  per- 
cental of  all  the  aathracite  coal  produced,  do  not  of  thems^ves 
consOtnte  a  monopply  or  restraint  of  trade,  in  violation  of  Sherman 
Anti^Trust  Act  July  2,  1880,. c  647,  H  1,  2,  26^  Stat  209  (Oomp. 
SU  1018,.U  88a9,..B8ftL>.< 
[Bd.,Note.--For  other. casas^  see  MoaopoUesi  Dee.  Digi  13. 
For  other  definitions,  see  Words  and'Phraseai  First  aad  Second 
Series^  Monom^;  Beatraiot  of  Trade.] 
Monopolies  20— Ck>HBnrATioN  in  Violation  of  SHxaicAjr  Aoh-Ooal 
OoMFANiES.— The  Reading  Company,  which  owned  all  of  the  stock 
of  the  Philad^^  k  ReadingcRaUway  Oompax^.and  of  the-PhUa- 
d^lphla  dc'R^dihg^Coal  &  Iron.  C6mpany;  a  large  producer  of 

•  SyUahM  cflpfHslitedt  IJ^fc  1906,  hjr  w;eBttPahlis]|inC)0Dmpaiiy, 
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anthracite  coal,  bought  a  controlling  interest  in  the  Oentral  Ban- 
road  Ck>nipany  of  New  Jersey,  which  also  owned  the  greater  part 
of  the  stock  of  the  Lehigh  &  Wilkes-Barre  Goal  Ck>mpan7.  Tbe 
two  railway  companies  did  not  compete  in  the  carriage  of  coal, 
because  their  lines  extended  into  different  parts  of  the  mining 
region  and  reached  different  mines;  but  the  two  coal  companiea 
together  mined  and  sold  20  per  cent  of  the  total  production  of 
anthracite  coal,  and  the  same  was  sold  largely  in  the  same  mar- 
kets. Held,  that  the  uniting  of  such  companies  in  the  same  owner- 
ship created  a  combination  in  restraint  of  interstate  trade  in  vio- 
lation of  Sherman  Anti-Trust  Act  July  2,  1890,  c.  647,  I  1,  26 
Stat  209  (Ck>mp.  St  1918,  S  8820). 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Dec.  Dig.  20.] 
Monopolies  16 — ^Intebstatb  Oohmxbcb  Act — Commodities  Ciatjse — 
Interest  of  Cabbieb  in  Oommoditt  Tbanspobted. — ^The  Phlladtf- 
phia  &  Reading  Ck>al  &  Iron  Ck>mpany  was  incorporated  in  1871 
as  a  subsidiary  company  by  the  Philadelphia  &  Reading  Railroad 
Company  to  take  over  and  operate  coal  properties  which  the  rail- 
road company  had  purchas<*d  or  dealred  to  purchase.  In  1896, 
when  both  companiea  were  In  tbe  hands  of  recetvers,  a  reorganlza- 
tlon  was  effected.  The  property  of  both  companies  was  sold.  Most 
of  the  railroad  property  was  conveyed  by  the  purchasers  to  the 
Philadelphia  &  Reading  Railway  Company,  organized  for  tbe  pur- 
pose, while  the  coal  property  was  reconveyed  to  the  coal  and  Iron 
company.  The  capital  stock  of  both  these  companies  was  Issued 
to  the  Reading  Company,  a  holding  corporation,  which  has  since 
continued  to  own  practically  all  of  the  same.  Since  that  time,  while 
there  has  been  a  common  ownership  of  the  two  companies  and 
to  some  extent  common  directorates,  their  operating  departments 
and  officers  have  been  entirely  separate,  and  the  bijslnesa  between 
them  has  been  conducted  at  arms*  length.  The  railway  company 
has  charged  the  eoal  company  customary  rates  for  the  carriage 
of  Its  coal  without  discrimination,  and  has  purchased  and  paid 
for  all  coal  for  Its  own  use.  Held,  that  the  railway  company  did 
not  mine  or  produce  the  coal  transTwrted  for  the  coal  company, 
nor  did  It  own  or  have  any  lnter[ 281  Jest,  direct  or  Indirect,  In 
such  coal,  which  tendered  Its  transportation  of  the  same  unlawful 
under  the  Commodities  Clause  of  the  Interstate-Commerce  act  as 
added  to  Hepburn  Act  June  2©,  1906,  c.  SfSfil,  I  I,  34  Stat.  585 
(Comp.  St  1913,  I  8563*  cL  6). 

[Bd.  Note.— For  other  cases»  see  Monopolies,  Cent.  Dig.  I  12; 
Dm.  Dig.  m] 

In  Equity,  Suit  by  the  Umted  States  against  the  Reading 
Company  and  others.  On  final  hearing.  Decree  for  the 
United  States  in  part,  and  in  part  for  the  def eQd&nt& 


Digitized  by  VjOOQIC 


UKITBD  8TATBB  V.   BEADING  00.  293 

Opinion  of  the  Court. 

/.  O.  MeReynoldi^  AUy.  Gen.,  O.  CcaroU  Todd^  Asst,  Atty, 
Gen.,  and  Tkurlow  M.  Gordon,  Sp.  Asst.  Atty.  Gen»j  for  the 
United  States. 

Robert  W.  De  Forest  and  Wm.  A.  Barkalow^  both  of  New 
York  City,  for  defendants  Central  R.  Co.  of  New  Jeraey, 

JiMckson  E,  Reynolds,  of  New  York  City,  for  defendants 
Beading  Co.,  Philadelphia  &  B.  R  Co.,  and  Philadelphia  & 
B.  Coal  &  Iron  Co. 

Henry  8.  Drinker,  jr.,  Abraham  M.  BeitZer^  and  John  G. 
Johnson^  all  of  Philadelphia,  Pa.,  for  defendant  Lehigh  Coal 
&  Navigation  Co. 

Wm.  Jay  Turner  and  John  G.  Johnson^  both  of  Philadel- 
phia,  Pa.,  for  defendant  Lehigh  ft  N.  E.  R,  Co. 

Before  BuFFiNaTON,  Hunt,  and  MoPhsbsok,  Circtiit 
Judges. 

MoPhuison,  Circuit  Judge. 

This  action  was  begun  in  September,  1913,  and  is  the  suc- 
cessor of  an  earlier  action  brought  in  1907,  which  was  de- 
cided by  this  court  in  1910  (188  Fed,  427),  and  by  the 
Supreme  Court  in  1912  (296  U.  S.  824,  S3  Sup,  Ct.  90,  67  L. 
Ed.  248).  ThA  suit  of  1907  was  brought  against  six  of  the 
railroads  that  reach  the  anthracite  coal  field  of  Pennsylrania, 
with  certain  coal  companies  and  other  defendants.  It  rented 
entirely  on  the  Anti-Trust  Act  of  1890;  the  Commoditiea 
Clause  of  1906  was  not  involved  The  result  of  the  suit  was  to 
declare  two  transactions  unlawful — a  combination  through 
the  Temple  Iron  Company  to  prevent  the  (M)nstruction  of  a 
railroad,  and  a  class  of  ccmtracts  known  as  the  "  65  per  cent 
contracts'*— while  the  principal  complaint  of  the  Grovem- 
ment,  namely,  that  the  carriers  had  combined  to  distribute  the 
coal  tonnage  amoiog  themselves,  was  not  sustained. 

But,  as  a  part  of  the  general  combination  charged  to  e^dst 
among  the  carriers,  the  Government  had  averred  that  several 
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QlHuion  of  the  CVnurt 
jDWior  combinations  had  been  made,  and  upon  the  eidstenoe 
.  and  the  lawfuluess  of  these  the  Supreme  Court  did  not  pass, 
declaring  that  if  such  combinations  had  been  made,  they  must 
be  separately  attacked,  and  therefore  dismissing  the  bill  as 
to  them,  but  without  prejudice  to  the  GoTemment's  right  to 
sue  them  in  detail  The  action  now  before  us  undertakes^  to 
prove  the  existence  of  one  of  these  combinations,  although 
the  charge  made  in  the  suit  of  1907  has  now  been  expanded 
so  as  to  embrace  other  transactions  and  other  defendants  than 
were  embraced  by  that  proceeding.  The  situation  is  com- 
plicated, and  may  be  difficult  to  state  with  clearness.  It  may 
perhaps  simplify  matters  if  we  premise  some  [382]  general 
statements  before. taking  up  the  Government's  case  and  the 
various  answers  thereto. 

The  present  proceeding  in  equity  declares  its  object  to  be : 
(1)  To  prevent  the  defendants  ^'  from  further  restraining 
and  monopoUzdng,  or  attempting  to  monopolioe,  intestate 
and  foreign  trade  and  commerce,  especially  in  anthracite 
0Qa)^9/in  vj^laAion"  of.  the  Anti-Trust  Act  of  1890;  and  (2) 
to  prevent  some  of  the  defendants  ^from  transportxng  in 
interstate  or  foreign  commerce  anthracite  coal  (not  intended 
for  their  use  as  common  carrier^)  mined  or  prodneed  by 
them,  etc.^  in  violation"  of  the  Coimno<Uties.Caaiifle  of  the 
.  act  of  1906. 

Confinijig  ounBelves.for  the  present  to  the  alleged  violation 
of  the  act  of  1890,  we  note  that  the  subject  matter  of  the  liti- 
gation is  the  interstate  and*  foreign  ti!ade  in  anthracite  ooaL 
The  coal  in  question  is  produced 'Soldy  from  the  Pennsyl- 
vania deposit,  which  in  the  light. of  our; present  knowledge 
..s^ems  to  be  uniique.  The  United  States:  has  never  owned  or 
controlled  it;,  the  present  laj;ulowoeis:dfirive  their  title  ^either 
;from:the  Peni;is.or  fcom  th^  sttcoesaor,  the  Ccmunoiiwealth 
of  Pennsylvania.  TVJ^at  kind  of  regulatioa  the'<State  might 
have  put  in  force  over  this  mineral  asset,  if:  its  value  had 
been  irealizeda^  century  ago,  and  if  the  views  4iow  current 
in  many  quarters  about  the  conser\  ation  of  natural  resoarces 
had  then  prevailed,  is  purely  a  matter  of  academic  specula- 
tion. What  actually  happened  was  this  v  By  gi^adual  degrees 
anthracite  coal  came  to  be  recognized  as  aa«xoelient  fael, 
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and  tfaereapttn  ilie.attflntioii  of  private ictpitel^^^wttys  m 
aeardi  of  profitable  undeitakkigs,  "was  attracted  thereto.  The 
region  was  wild  and  unsettled,  and  the  "State  desired  to  see 
it  developed  and  was  willing  to  offer  inducements  to  that 
end.  AsaresiUtynianypei:9ons.ac4QiffedoaallaiM^ 
aama  under  the  libei?al  land  laws  of  PennflgrlisaniatiiUdd.Tari- 
ous  mining  and  transportii^' enterprises  were  {HromOted, 
usually  under  the  direct  encouragement  and  authority  of 
State  legislation.  Obeying  an  inevitable  tendenpy,  the 
ownership  of  these  lands  in  the  course  of  years  passed  into 
the  hands  of  a  oon^piaratively  small  number. of  individuals 
and  corporations,  so  thataow,  altkous^  there  arcslSIl  many 
smaller  owners,  the  great  bulk  of  the  deposit  belongsto  a 
few  large  corporate  producers.  The  agencies  of  production 
and  transportation  have  bei^  vastly  improved  and  .multi- 
plied,  and  the  use  of  the  fuel  has  become<eo  widespread  that 
many  industries  and  a  very  large  number  >of  homes  are  now 
greatly  interested  in  tiie  way  the  owners  deal  with  their 
property. 

13ie  general  situation  from  the  point  of  view  of  the  laj^ 
coal-carrying  and  coalrproducing.  compasdes  was  thus  SRun- 
marized  by  Ju^  Gray  in  the  first  Beadii^g  case,  IS&Fed.  at 
page  437: 

'^Ak.fqiiieara.iroin.tlie  :iuilU|wted  tc«tl|aoiiy . of ; the j^eniandB, 
these  present  boldings  of  cpal  laiuSa  have  resulted  from  ,ax^al3itlpi)s 
made  through  a  long  period  of  years  by.  the  companies  named  respec- 
tiyely,  or  their  predecessors  In  title,  beginning,  in  the  case  of  some 
of  the  largest  fanMers  and  in  respect  to  the  larger  part  of  the  acqtd- 

-Mlmi,.kmg  prkar  to  ltT4.  The sradaal  gnrMb  of  itlMse^atqi^itiiNis 
and. the  eonB^QSiw^U€9S9£^o9fOBnt,  of  l^pnm^  it  isaoa- 

tended  by  the  defendants,  have  .been  Induced  by- natural  ican«es,i  4iiah 
as  the  geographical  and  topographical  features  of  the  anthracite  coal 
region,  which  have  presented  serious  obstacles  to  the  construction  of 
ralireads  with  which  it  was  sought  to  penetrate  the  different  coal 

(AMk  Df  iMt ]'  ttift^anthnslte  region  and- whixdii  have^  tthaaodd  enor- 
moiMlly  the  eostof  their,  «9ii$tructlOD;  that  in  the.eaidler:periods^#f 
the  deyelopment  of  :thi»  ^region,  .when /ttw  mines  and.  the.  prodnctiiH^ 
of  coal  were  more  largely  in  the  hands  of  Indiyiduals  and  small  cor^ 
porations,  the  business  of  mining  and  marketing  coal  was  wasteful 
aad^ffetti  resulted  largely  in  the  failure 'or*  baidcmptcy  bf  Ihose-^on- 
omed  thBttsin*  She  Indiyideal  eieplolttrt  atrfmmed  the  cteam,  so-  to 
q^eatE* ot ids ^oal  ^iidi4.asdManaJUe  to  jieet^thattypisansofl  pBactic» 
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lug  tbe  economies  necessary  to  their  fidl  developBieadt,  tiie  miiies 
were  not  iofreguently  abandoned,  and  of  this  abandonment,  deteriora- 
tion or  min  was  tbe  natural  result;  that  latterly  the  recurrence 
of  strikes  and  labor  troubles  have  contributed  to  the  difficulties  of 
the  situation;  that  these  strikes  and  labor  troubles  extended  to  all 
the  coalmining  and  coal-shipping  operations  of  the  whole  r^on, 
affecting  all  producers,  great  and  small  alike,  and  Hwt  the  solidarity 
of  the  labor  unions  compelled  a  Joint  agreement,  embracing  all 
engaged  in  mining  operations  as  to  the  terms  of  settlement ;  that  since 
the  last  settlement,  in  1902-03,  there  has  resulted  a  condition  of  com- 
paratiye  industrial  peace  in  the  anthracite  region;  that  this  condi- 
tion, together  with  the  increased  demand  for  and  the  cousequent 
increased  price  of  coal  have  regulated  without  destroying  the  natural 
competition  of  the  great  canying  and  producing  companies;  that 
many  economies  in  the  production  and  sale  of  coal  have  been  made 
possible,  wasteful  production  largely  done  away  with,  and,  more 
than  all,  a  wise  and  scieDtlAc  conservation  of  the  future  supply  of 
this  necessity  of  modem  life  has  been  brought  about,  to  the  infinite 
advantage  of  the  public  and  of  those  connected  with  the  productioo 
of  coal,  whether  as  capitalists  or  laborers. 

.  "  It  is  further  urged  by  the  defendants  that  the  destruction  of 
present  conditions  and  methods  attending  the  production  and  sale  of 
coal  will  produce  a  deplorable  anarchy  in  the  trade,  and  Involve  in 
confusion  and  financial  loss  all  those  engaged  therein,  a  confusion 
and  loss  by  which  the  consumer  is  bound  to  suffer." 

We  think  the  contentions  then  made  fairly  state  many  of 
the  facts,  and  in  the  present  case  we  may  say  of  them,  as 
was  said  by  Judge  Gray,  that  while  they  are  not  decisive  they 
are  pertinent  because  their  importance  challenges  the  court's 
careful  consideration  of  the  question  at  issue.  When  we 
consider  that  some  of  the  defendants  ship  coal  to  almost  all 
the  States  and  to  three  foreign  coimtries,  we  obtain  some 
conception  of  the  magnitude  of  the  trade,  and  the  need  of 
caution  in  dealing  with  so  vast  a  subject. 

The  Government  is  not  making  any  attack  on  the  title  by 
which  the  defendants  hold  the  lands  they  own  in  the  Feaa- 
€fylvania  re^on,  nor  does  it  seek  directly  to  divest  or  disturb 
iheir  enjoyment  thereof.  The  bill  does  not  complain  of  the 
method  (in  and  of  itself)  by  which  the  title  is  held,  and  it 
;  does  not  complain  of  the  methods  of  producing  and  distribut- 
ing the  coal,  so  far  as  these  methods  are  confined  to  trans- 
portation and  sale  within  the  State.  Neither  is  the  Govem- 
meiit  complaining  of  ike  mere  amount  of  the  defendant's 
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holdings,  or  of  the  mere  extent  of  their  business;  the  act  of 
1^0  has  not  declared  either  such  amount  or  such  extent  to 
be  unlawful,  in  and  of  itself;  the  act  is  directed  simply 
against  unreasonable  restraint  of  interstate  and  foreign 
trade,  and  neither  the  amount  of  the  defendants'  holdings, 
nor  the  extent  of  their  business,  is  relevant  to  the  presait 
inquiry  except  for  the  light  that  may  be  thrown  thereby 
upon  the  effect  of  the  defendants'  conduct  on  interstate  and 
foreign  trade.  In  a  word,  we  must  keep  steadily  in  view  the 
only  legitimate  object  of  the  proceeding — namely,  to  show  by 
evidence  that  the  trade  referred  to  has  been  unreasonably 
restrained;  and  we  think  the  investigation  falls  [284]  nat- 
urally into  two  principal  divisions:  (1)  Whether  production 
has  been  unreasonably  restrained ;  and  (2)  whether  a  similar 
restraint  appears  in  respect  to  the  sale  of  the  product. 

With  these  preliminary  remarks,  let  us  turn  to  the  bill  and 
answers,  summarizing  them  as  much  as  possible,  in  order  to 
see  what  questions  are  presented,  and  to  obtain  some  idea  of 
their  relative  importance.  Approximations  are  used 
throughout,  and  in  the  first  instance  we  shall  state  the  facts 
with  special  reference  to  the  alleged  violations  of  the  act  of 
1890.  There  is  little  dispute  over  the  facts;  the  controversy 
is  over  the  proper  inferences  to  be  drawn  therefrom. 

The  bill,  or  petition,  charges  as  follows : 

SUBJECT   OF    THE    LITIGATION. 

As  already  stated,  the  subject  is  the  interstate  and  foreign 
trade  in  anthracite  coal  from  the  Pennsylvania  field.  The 
larger  sizes  are  extensively  used  for  domestic  purposes 
throughout  the  New  England  and  Middle  Atlantic  States, 
and  to  a  less  extent  in  other  sections  of  the  country  and  in 
Canada.  Small  sizes  are  much  used  for  steam  purposes, 
mainly  in  the  larger  cities  of  the  East.  In  recent  years  the 
average  annual  production  has  been  75,000,000  tons;  in  value 
it  is  third  among  the  mineral  products  of  the  United  States. 
Little  anthracite  is  known  to  exist,  except  in  northeastern 
Pennsylvania,  where  the  deposit  is  by  far  the  largest  and 
most  valuable.  It  is  found  in  several  adjoining  counties  and 
underlies  an  area  (not  always  contiguous)  of  about  810,000 
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aores,  or  484  square  miles.  At  its  Bearest  points^  the  Add 
is  90  miles  from  Philadelphia,  140  miles  from  New  YiUik, 
250  miles  from  Pittsburgh,  and  265  miles  from  Lake  Erie  at 
the  port  of  Buffalo.  In  some  aspects  there  are  four  divi- 
sions of  the  field,  but  for  trade  purposes  there  are  only  thioe. 
From  north  to  south,  they  are  known  as  the  Wyoming  re* 
gion,  176  square  miles  in  area,  the  Lehigh  region,  45. square 
miles,,  and  the  Schuylkill  region,  263  square  miles.  Scranton 
and  Wilkes-Barre  are  the  principal  cities  in  the  first;  Hasle- 
ton,  in  the  second ;  Pottsville,  in  the  third.  Two  Tarietiea  of 
anthracite  are  produced,  white  ash  and  red  ash,  these  being 
further  sub-divided;  the  Wyoming  and  the  Lehigh  re^ons 
produce  the  white  ash  almost  wholly,  while  the  Schuylkill 
region  produces  both  varieties. 

In  the  earliest  years  of  the  industry  the  only  transporta- 
tion was  by  river  or  canal.  But  the  railroad  soon  supplanted 
these  agencies  and  now  carries  nearly  all  the  output  of  the 
mines  to  market.   Ten  railroads  enter  the  field,  namely : 

(1)  The  Beading  Railroad,  which  runs  from  the  Sohuyl- 
kUl  and  the  Lehigh  regions  to  Philadelphia,  and  thence 
through  New  Jersey  to  Port  Beading  on  New  York  BLarbor. 

(2)  The  Central  Bailroad,  which  runs  from  the  Wynnong 
and  the  Lehigh  regions,  through  Pennsylvania)  and!  New  Jer- 
sey, to  Port  Johnston,  Elizabethport,  and  Jersey. City^^  on 
New  York  Harbor. 

(3)  The  New  England  Bailroad,  which  runs  from  the 
Lehigh  region  to  Campbell  Hall,  N.  Y.,  connectii^  there 
with  the  systems  of  the  New  York  .Central  iuad  of  the  New 
York,  New  Haven  &  Hartford. 

[236]  (These  three  railroads  are  parties  defendant;  the 
remaining  seven  are  not.) 

(4)  The  Lehigh  Valley  Bailroad,  which  runs  from  aU  the 
regions  to  Perth  Amboy  and  Jersey  City ,>  both  on  New  York 
Harbor,  and  also  to  Lake  Erie. 

(5)  The  Pennsylvania  Bailroad,  which  also  reaches  iJl 
the  regions. 

(6)  The  Delaware,  Lackawanna  &  Western  Bailroad, 
which  runs  from  the  Wyoming  r^on.to  fiobokeiiy  on  New 
York  Harbor,  and  also  to  Buffalo. 
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*  (7)  The  Bcie  Baokoad,  which  runs  fixua  the  Wyoming 
region  to  Weehawken,  onNew  York  Harbor,  and  also  to 
Buffalo. 

(8)  The  New  York,  Susquehanna  &  Western  Railroad, 
which  ruiEis  from  the  Wjoixang  r^on  to  Edgewater,  on 
New  York  Hari>or. 

(9)  The  New  York,  Ontario  .&  Western  Railroad,  which 
runs  from  the  Wyoming  r^on  to  tidewater  at  Cornwall,  on 
the  Hudson.  River,  and  atWeehawken,  on  New  York  Harbor, 
and  also,  to  Oswego,  on  Lake  Ontario. 

(10)  ,Tbe  Delaware  &  Hudson  Railroad,  which  runs  from 
the  Wyoiiaing  rctgion  in  a  .n<»:tberly  direction. 

Jt  will  thus  be  seen  that  eight  railroads  reach  the  Wyo- 
ming Yegion,  five  reach  the  Lehigh  region,  and  three  reach 
.the  SchuylldlL  All  of  these  weight  railroads  have  been  op- 
erating, in  the  field  since  1870  at  least;  of  the  other  two,  one 
entered  it  (Erectly  in  198>i  anddirectly  in  1894,  and  the  other 
entered  in  1890. 

Two  lines  of  canals  aboare  still  in  existence  and  do  some 
bqainess. 

(1)  The  Schuylkill  Canal,  which  follows  the  Schuylkill 
River  from  Port  Clinton  to  Philadelphia,  and  is  owned  and 
^qperaled  by.  the  Sohuylldll  Navigation  Company. 

(2)  The.LeMgh  Canal  ajad  its  c(»itinuation,  the  Dela- 
ware I>iyi»>n  Canal,  which  foUow  the  Lehigh  and  the  Dela- 
ware Rivers  from  Coalport  (or  Mauch  Chunk)  to  Eai^n 
and  theneeto  Bristol.  These  canais  are  operated. by  one  of 
the  d&f wdants,  the  Lehigh  Navigation  Company. 

All  the  railroads  mentioned,  except  the  New  England  and 
the  Delaware  &  Hudson^  reach  New  York  Harbor,  and  that 
.  point  reeeivesi  about  25  per  cent  of  the  total  tonnage  shipped 
from  the  mines.  The  freight  rate  is  substantially  the  same 
owr  each  road.  New  York  Harbor  is  the  largest  market 
tad  point  of  distribution,  all  the  coal  terminals  being  on 
its  western  shore  in  New  Jersey.  Running  from  north  to 
flouth,  they, are  as  follows: 

At  Bdgewater,  the  terminal  of  the  New  York,  Sus- 
quehanna &  Western. 
At  Hoboken,  of  the  Delaware,  Lackawanna  &  West- 
ern* 
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At  Weehawken,  of  the  Erie,  and  also  of  the  New 

York,  Ontario  &  Western. 
At  Elizabethport  and  at  Port  Johnston,  of  the  Cen- 
tral Railroad. 
At  Port  Beading,  of  the  Beading  Railway. 
At  Perth  Amboy,  of  the  Lehigh  Valley. 
At  South  Amboy,  of  the  Pennsylvania. 
At  these  terminals,  the  coal  is  sdteened,  weighed,  dmnped 
into  barges,  and  sold  free  on  board.    From  the  three  upper 
terminals  the  freight  [236]  charge  to  a  dock  in  New  York 
is  about  15  cents  a  ton.    From  the  remaining  and  more  dis- 
tant terminals  it  is  5  cents  more,  but  the  selling  price  at  the 
terminals  is  5  cents  a  ton  less,  so  that  the  price  in  New  York 
City  is  the  same,  whether  the  coal  comes  from  one  terminal 
or  another.    Some  of  the  coal  shipped  to  New  York  Harbor 
is  not  transferred  to  barges,  but  remains  in  the  cars,  these 
being  towed  on  car  floats  to  or  toward  points  of  destination. 
After  New  York  Harbor,  Philadelphia  is  the  most  im- 
portant market.    It  is  served  by  the  Beading  Bailway  and 
by  the  Pennsylvania  Bailroad,  and  is  a  point  from  whidi 
a  large  quantity  of  coal  is  distributed  by  water,  most  of  it 
going  to  New  England. 

Of  the  total  production  of  anthracite,  about  12  per  cent 
is  consumed  locally;  of  the  remaining  88  per  cent  about 
one-fifth  finds  a  market  in  Pennsylvania,  and  four-fifths 
elsewhere. 

Taking  the  latest  figures  that  are  available — ^for  1905— 
the  shipments  from  the  mines  were  distributed  to  the  fol- 
lowing points: 
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These  proportions  are  probably  still  maintained,  although 
the  annual  production  has  been  increased  by  10,000,000  tons 
or  more. 

GENERAL  DESCSIFnON  OF  DEFENDANTS. 

The  Heading  Company— called  herein  the  Holding  Com- 
pany— ^is  a  Pennsylvania  corporation  created  in  1871,  with 
extensive  powers  that  need  not  be  eniunerated.  Its  general 
office  is  in  Philadelphia,  and  its  present  name  was  adopted 
in  1896.  In  November  and  December  of  that  year  its  capi- 
tal stock  of  $100,000  was  increased  to  $140,000,000,  divided 
into  three  classes,  and  all  the  stock  has  been  issued.  Its 
funded  debt  is  $180,000,000. 

The  Philadelphia  &  Reading  Raihoaj/  Company— called 
the  Beading  Railway — is  the  successor  of  the  Philadelphia 
ft  Reading  Railroad  Company.  It  is  a  Pennsylvania  cor- 
poration created  in  November,  1896,  with  a  capital  stock 
of  $20,000,000,  afterwards  increased  to  $42,500,000,  and  a 
funded  debt  that  is  now  $50,000,000.  Since  December  1, 
1896,  it  has  been  oi)erating  a  system  of  railroads  that  extends 
southeasterly  from  the  Schuylkill  region  of  the  coal  field, 
through  Reading,  to  Philadelphia,  Port  Richmond,  and 
Wilmington,  all  on  the  Delaware  River.  From  Philadelr 
phia  its  line  runs  northeasterly,  through  Bound  Brook,  to 
Port  Reading,  on  New  York  Harbor.  It  is  also  operating 
barges  and  other  vessels  from  Port  Richmond  to  the  prin- 
cipal [287]  ports  of  New  England  from  Long  Island 
Sound  to  Maine,  and  it  operates  similar  ve^els  from  Port 
Richmond  to  the  general  neighborhood  of  New  York,  Since 
1896  and  1900  it  has  connected  at  Philadelphia  and  at  Wil- 
mington with  the  Baltimore  &  Ohio  Railroad,  thus  forming 
a  through  route  from  the  anthracite  field  to  Baltimore  and 
Washington.  Since  1896  it  has  connected  at  Newberry 
Junction,  Pa.,  with  the  New  York  Central  Railroad,  thus 
forming  a  through  route  to  points  on  the  latter  road  be- 
tween Lake  Erie  and  the  Hudson  River  and  between  Albany 
and  Boston.  At  Rotterdam  Junction,  N,  Y.,  it  connects 
with  the  Boston  A  Maine  Railroad,  which  reaches  points  in 
central  and  northern  New  England.    To  the  points  thus 
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reaehed'by  its  own  lines,  or  by  these  coimeetioiis,' it  osmes 
large  quantities  of  general  merchandise  and  of  coal,  both* 
bituminous  and  anthracite. 

The  Philadelphia  &  Beading  Coal  &  Iron  Company — 
called  the  Coal  &  Iron  Company — ^is  a  Pennsylvania  cor- 
poration, created  in  1871.  Its  present  ci^italstockii^  $8,000^- 
000,  and  its  debt  is  more  than  $74^00,000.  Bo<^  before  and 
since  1901  it  has  owned  or  leased  about  98,500  acres  of  coal- 
bearing  lands  in  the  Schuylkill  region,  containing  many 
million  tons  of  coal,  and  has  shipped  the  coal  taken  from 
these  lands  and  the  coal  bought  from  <other  producers  to 
many  eastern,  southern,  and  western  market& 

The  Central  Railroad  Company  of  New  Jersey^^-^alled 
the  Central  Railroad — is  a  New  Jersey  corporation  created 
in  1847.  Its  present  capital  stock  is  $27,600,000,  and  its 
funded  debt  $48,000,000.  Since  before  1901  it  has  operated- 
as  owner  or  lessee  a  railroad  system  that  extends  from  the 
Wyoming  and  the  Lehigh  regions  easterly  across  Pennsyl- 
vania and  New  Jersey  (via  Phillipsburg.  opposite  Easton  on 
the  Delaware  River)  to  Port  Johnston,  Elizabethp(»ii,  and 
JetB&y  City— three  points  on  New  York  Harbor— and  ex- 
tends also  from  Newark,  N.  J.,  southerly  to  Delaware  Bay* 
It  has  extensive  power  to  build  and  operate  branches.  Since 
before  1901  it  has  also  been  operating  barges  and  other  ves- 
sels from  Port  Johnston  and  Elizabethport  to  New  York 
City  and  to  ports  on  Long  Island  Sound  and  in  New  Eng- 
land:; and  it  also  operates  car  floats  from  Jersey  City  to 
New-  York  City  and  to  other  points  not  far  away.  Before 
and  since  the  same  year  its  system  has  had  the  following, 
connections: 

(1)  At  Phillipsburg  it  connects  with. the  Pennsylvania 
Railroad  system,  thus  forming. a  through  route  from  the 
antJiracite  field  to  Philadelphia,  Wilmington,  Baltimore, 
and  Washington. 

(2)  At  Easton.  it  connects  with  the  LehigK  &  Hudson 
Riveir  Railway,  this  road  .in  turn  Ksonnecting  at  Maybrook, 
N.  Y^.with  the  qrstem.of  the  New  Tork,  .New  Haven  & 
Hartford  Railroad^  thus  formings  a  through  route^from  the 
anthracite  field  to  points  in  central  and  southern  New  Eng- 
land. 
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(8)  NMvrSIatkigton,  on  the  Lehigh  Biver,  and  at  North- 
ampton and  at  Bethlehem  Jmiction,  it  connects  with  the 
Lehi^  A  New  Engfauid 'Bailroad,  this  road  in  tnun  con- 
neeting.  at  Campbell  Hall,  N.  Y.,  with  the  systemt  of  the 
New  York^  New 'Haven  &  Hartford  Bailroad,  thus  form^ 
ing  another  through  route  from  the  anthracite  field  to  points 
in  oeatcal  and  southern  New  England. 

[888]  (4)  At  Sterling  Junction,  and  at  Weehawken,  it 
coaneets  witii  the  West  Shore  Division  of  the  New  York 
Central  Baalroadr-the  West  Shore  in  turn  connecting  at 
West  Albangr  with  the  Boston  &  Albany  Division  of  the  New 
York.Ceiitnl,  and  coimeeting  also  at  Botterdam  Junction 
with' the  Boston.  A  Maine  Bailroad-r-thus  forming  through 
rentes  itom  the  anthracite  field  to  points  along  the  Hudson 
lUver  and  between  Albany  and  Boston,  and  to  Boston  and 
Bortlaad .  and  otiier  points  in  o^itral  and  noithem  New 
England. 

(6)  At  Sijrtieth  street,  New  York  City,  via  car  floats  from 
Jersey  Qyty,  it  connects  with  the  main  division  of  the  New 
York.  Cemtral,  forming,  a  through  route  from  the  anthracite 
field  to  points  on:  that  system  along  the  Hudson  and  else- 
whsitt. 

Over  these  routes  it  has  carried  much  traffic  of  all  kinds, 
^'wlwting.  anthraaite  in:  large-quantities^  to  New  York  Har«- 
bor^  Long  Island  Sound,  and  New  England,  from  Long. 
Island.  Sound  to  Maiaie,  and  also  to  many  other  points 
leaohed  either  by  its  own  lines  or  by  the  lines  of  the  connect- 
iBgrcarriers'already  named. 

The  Lehi^  &  Wilkes-Barre  Coal  Company^-oalled  the 
Wilkspfiamr  Coal  .ComjMmy — ^is a  Pennsylvania  corporation: 
craited.in  1874by  the  merger  of  two  other  companies.  Its 
presflBnt  capital  stock.is  more  than  $9/KX),000,  and  its  funded 
dfibtismearly  $17fiOOfiOO.  Since  prior  to  1901  it  has  owned 
or  kased. nearly  16,000  acres  rof  coal-bearing  land»— 13,500 
iCMiibeiiigi.iB  the.  Wyoming  region,  and:  the  rest  in  the 
Sc^yUdU  regtfBt.  Theserlands  contain  many  milltoDi  tons  of 
Mthriaitir  It hasaainedf or. many/yeaxsy buying '^^Iso  from 
otheR>p|X)4uoeray^aiid.hasr8hip[>ed  and  sdd:  the  coal  'Chiefly, 
but  jiot  whollyi  im  tba  Eastern  markets  from  New  York;  tO" 
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Maine,  reaching  Philadelphia  also  and  some  points  farther 
south. 

The  Lehigh  Coal  &  Navigation  Company — called  the  Le- 
high Navigation  Company — ^is  a  Pennsylvania  cotporation 
created  in  1822,  originally  to  hold  lands,  and  to  build  a  canal 
and  slack- water  navigation  along  the  Lehigh  Biver.  After- 
wards it  was  authorized  to  build  certain  lines  of  railroad. 
Its  capital  stock  is  more  than  $26,000,000,  and  its  funded 
debt  is  more  than  $21,000,000.  It  built  and  still  owns  and 
operates  the  Lehigh  Canal,  which  runs  for  46  miles  along 
the  Lehigh  Biver  from  Coalport  (or  Mauch  Chunk)  to 
Easton;  and  it  leases  the  Delaware  Division  Canal,  whidi 
connects  with  the  Lehigh  Canal  and  runs  for  60  miles  along 
the  Delaware  Biver  from  Easton  to  tidewater,  at  Bristol,  18 
miles  above  Philadelphia.  These  two  canals  tlius  form  a 
continuous  line  from  the  anthracite  field  to  tidewater,  and 
the  Lehigh  Navigation  Company  has  operated  them  for 
many  years  as  a  common  carrier,  anthracite  being  the  prin- 
cipal freight.  Its  railroad  is  the  Lehigh  &  Susquehanna 
Bailroa^d,  about  180  miles  long  with  tributaries  and  branches, 
which  runs  from  Phillipsburg  northwesterly  through  Penn- 
sylvania, touching  the  Schuylkill  and  the  Lehigh  regions 
and  penetrating  the  Wyoming  region  as  far  as  Wilkes-Barre 
and  Scranton.  It  has  long  controlled  by  ownership  or  other- 
wise more  than  13,000  acres  of  coal-bearing  lands  in  the 
Lehigh  region,  containing  many  millicm  tons,  the  annual 
production  being  nearly  4,000,000  tons.  Its  coal  is  shipped 
mainly  to  eastern  markets,  including  New  York  City 
[2S9]  and  its  neighborhood,  points  in  New  England  from 
Long  Island  Soimd  to  Maine,  and  points  from  Philadelphia 
to  Washington.  It  formerly  owned  also  more  than  5,000 
acres  of  coal-bearing  lands  in  the  Wyoming  region,  tineas 
being  acquired  after  the  construction  of  the  Lehigh  &  Sus- 
quehanna Bailroad.  It  owns  and  operates  (until  recently) 
a  gathering  line,  the  Panther  Creek  Bailroad,  which  collects 
the  product  of  its  mines  and  connects  at  Hauto  with  tiie 
lines  of  the  Central  Bailroad,  and  connects  also  at  Tamaqua 
with  the  lines  of  the  Beading  Bailway  and  of  the  Lehigh  A 
New  England  Bailroad.    Almost  all  flie  Navigation  Gem- 
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pany's  coal  reaches  market  by  these  two  connectionB  at 
Hauto  and  at  Tamaqua. 

The  Wilmington  &  Northern  Bailroad  Company  is  a 
Pemieylvania-Delaware  corporation  created  in  1877.  Its 
present  capital  stock  is  $1,500,000,  and  its  funded  debt  is 
$891,000.  Its  railroad,  72  miles  long,  nms  from  Wilming- 
ton, through  Cioatesville,  to  a  point  near  Beading,  reaching 
that  city  over  the  rails  of  the  Beading  Bailway.  At  Bead- 
ing, it  ccmnects  with  the  Pennsylvania  Bailroad  and  the 
Reading  Bailway,  thus  forming  two  through  routes  from 
the  anthracite  field  to  tidewater  at  Wilmington.  Until 
February  1,  1900,  it  operated  the  line  from  Beading  to 
Wilmington,  carrying  anthracite  as  its  principal  freight. 

The  Lehigh  &  Hudson  Biver  Bailway  Company — called 
the  Hudson  Biver  Bailway — ^is  a  New  York-New  Jersey 
corporation  created  in  1882.  Its  present  capital  stock  is 
$1,840,000,  and  its  funded  debt  is  $3,230,000.  Since  before 
1901  it  has  operated  a  railroad  from  Easton  to  Maybrook, 
N.  Y.  At  Easton  it  connects  with  the  Central  Bailroad, 
the  Lehigh  Valley  Bailroad,  and  the  Delaware,  Lackawanna 
A  Western  Bailroad  (the  last  two  companies  not  being 
parties  to  this  action).  From  Easton  it  runs  through 
Belvidere  (where  it  makes  another  connection  with  the 
Lackawanna  road)  to  Maybrook,  where  it  connects  with 
the  system  of  the  New  York,  New  Haven  &  Hartford,  thus 
forming  a  tiirough  route  from  the  anthracite  field  to  points 
in  central  and  southern  New  England.  It  also  reaches 
Campbell  Hall,  N.  Y.,  where  it  connects  with  the  New  York 
Central  system,  thus  forming  a  through  route  from  the 
coal  field  to  points  on  that  system.  About  20  per  cent  of 
its  tonnage  is  anthracite. 

The  Lehi^  &  New  England  Bailroad  Company — called 
the  New  England  Bailroad — ^is  a  Pennsylvania-New  Jersey 
corporation.  Its  present  capital  stock  is  $1,000,000,  and  its 
funded  debt  is  $8,000,000.  Its  road  runs  from  several  points 
in  Pennsylvania  to  Campbell  Hall.  In  Pennsylvania,  it 
connects  at  Tamaqua,  in  the  Schuylkill  region,  with  the 
Beading  Bailway,  and  with  the  Panther  Creek  Bailroad  of 
the  Lehigh  Navigation  C/ompany;  at  Slatington,  with  the 
5*— 17— vol.  6 — ^ao 


Digitized  by  VjOOQIC 


gOft  206  VSDBSAL  BBPOBTIB^  240. 

Opinion  of  the  Court 

Lehigh  Yslley  Bailroad ;  and  at  a  point  opposite  Slating- 
ton,  and  also  at  Northampton,  and  at  Bethlehem  Junction, 
with  the  Central  Bailroad.  At  Campbell  Hall,  it  connects 
with  the  systems  of  the  New  Yoik  Central,  and  of  the  New 
York,  New  Haven  &  Hartford,  thus  forming  a  through 
route  to  points  in  New  York  and  in  central  and  southern 
New  England.  About  16  per  cent  of  its  tonnage  is  an- 
thracite. 

The  individual  defendants  have  been  made  parties  to  the 
bill  in  [fiM]  their  character  as  officers  or  directors  of  somt 
of  the  corporations  defendant. 

GHABGES  AGAINST  DEFENDANTS. 

The  charges  against  the  defendants  must  be  much  con- 
densed. The  transactions  attacked  are  divided  into  three 
classes:  The  first,  comprising  acts  and  agreements  before 
1896;  the  second,  those  from  1896  to  1901;  and  the  third, 
those  from  1901  onward.  This  is  the  general  division,  al- 
though occasional  overlapping  may  take  place. 

Befobb  1896. 

1.  Transactions  of  the  Reading  Railroad  with  the  Coal  <fl 
Iron  Company. — ^The  Reading  Railway  was  not  diartered 
imtil  the  latter  part  of  1896.  Before  that  time,  its  main 
line  and  branches  (with  some  exceptions)  w^:e  operated  by 
the  old  Reading  Railroad^  a  Pennsylvania  corporation  cre- 
ated in  1838.  About  1871  the  Railroad  Company  under- 
took to  control  in  some  measure  the  production  of  anthra- 
cite along  its  lines.  It  announced  the  policy  in  that  jreur, 
stating  its  reasons  to  be  the  serious  interruption  ot  its  busi- 
ness by  strikes  and  the  alternate  periods  of  expansion  and 
depression  in  the  trade,  and  stating  also  that  the  policy 
could  probably  be  best  carried  out  without  injuring  indi- 
vidual interests  if  the  Railroad  became  the  owner  of  coal 
lands  aliHig  its  branches.  Accordingly,  it  had  already 
bought  70,000  acres,  and  had  borrowed  and  spent  for  thia 
purpose  $12,000,000.  But  the  Railroad's  charter  restricted 
it  to  the  business  of  a  cpnmion  carrier,  and  therefore  the 
Coal  &  Iron  Company,  incorporated  in  the  s^me  year,  took 
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over  the  laads  already  purchafied  The  whole  capital  stx>ck 
of  the  Coal  &  Iron  Company  was  owned  by  the  Bailroad. 
Wiihin  a  abort  time  the  Coal  &  Iron  Company  began  to 
niine  and  sell  coal,  shipping  to  market  over  the  Bailroad. 
Aflwiming  the  original  motive  to  be  as  stated,  the  Govem- 
meni  contends  thst  the  Bailroad  soon  expanded  its  policy, 
intending  to  control,  not  merely  enough  lands  to  secure  a 
fair  share  of  tonnage,  but  enough  to  control  production  in 
the  Schuylkill  region  and  to  monopolize  transportation 
therefrom.  In  support  of  this  contention,  the  bill  cites  the 
report  of  an  investigating  committee  appointed  in  1885  by 
the  Bailroad's  stockholders,  in  whidi  the  original  policy  is 
declared  to  have  grown  into  a  policy  to  prevent  competition 
and  to  secure  control,  in  evidence  whereof  the  committee 
refers  to  the  acquisition  of  20,000  additional  acres  in  1874. 
Citation  is  also  made  from  the  Kailroad's  report  for  1881, 
whidi  states  the  object  of  the  policy  to  be  the  control  of 
the  entire  production  in  that  region,  as  well  as  the  control 
of  iron  production  in  the  Schuylkill  Valley. 

Pursuing  this  policy  (the  bill  goes  on),  the  Bailroad  fur- 
nished money  and  credit  in  large  amounts  to  the  Coal  & 
Iron  Company,  wherewith  the  latter  acquired  shipping  and 
marketing  facilities,  additional  coal  lands,  and  the  shares 
of  other  coal-owning  and  coal-mining  companies.  But  this 
policy  of  buying  a  large  acreage  was  costly  and  injudicious, 
much  of  the  land  remained  imdeveloped  and  unproductive, 
and  serious  loss  often  resulted — the  aggregate  thereof  [241] 
being  several  million  dollars,  which  was  paid  by  the  Bail- 
road directly  or  indirectly.  By  September,  1896,  the  Bail- 
road had  advanced  more  than  $65,000,000,  none  of  which 
had  been  repaid.  Moreover,  the  Bailroad  hfid  guamnteed 
$12,000,000  of  the  Coal  &  Iron  Company's  bonds,  on  which 
it  often  paid  $1,000,000  a  year  for  interest  and  sinking-fund 
charges.  The  Bailroad  received  no  interest  on  any  of  its  ad- 
vances. Further,  the  Bailroad  remitted  several  million  dol- 
lars of  freight  chargias  against  the  Coal  &  Iron  Company. 

By  these  jfinaneial  favors — namely,  the  advance  of  money 
and  credit  without  interest,  the  payment  of  losses  and  of 
interest  on  the  Coal  &  Iron  Company's  bonds,  and  the  re- 
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mission  of  freight  charges— the  Baihx>ad  tmlawfuUy  dis- 
criminated against  other  prodncets  and  shippers,  and  tiins 
was  able  to  advance  toward  complete  controL    The  extent 
of  its  progress  in  that  direction  is  indicated  by  the  follow- 
ing facts:  By  September,  1896,  the  Coal  4  Iron  Company 
had  acquired  about  169,000  acres  of  land  in  the  SchuyUdll 
region,  more  than  98,000  containing  coal,  and  also  controlled 
the  capital  stock  of  six  other  corporations  that  owned  more 
than  11,000  acres  in  the  same  region,  9,000  containing  coaL 
These  lands,  it  is  said,  contain  more  than  half  the  coal  in  the 
SchuyUdll  region,  and  nearly  half  the  whole  deposit.    On 
these  lands  there  were  66  collieries,  most  of  which  were  op- 
erated by  the  Coal  &  Iron  Company,  the  production  in  1896 
being  more  than  7,000,000  tons.    As  the  Coal  4  Iron  Com- 
pany also  bought  coal  at  the  mines  from  other  producers,  its 
total  shipments  in  1896  over  the  Railroad  were  more  than 
8,000,000  tons.   This  was  about  80  per  cent  of  all  the  anthra- 
cite carried  by  the  Railroad. 

These  transactions  by  the  two  companies  are  attacked  as 
outside  the  normal  course  of  business  development,  and  as 
having  both  the  object  and  the  effect  of  giving  the  Railroad 
control  of  production  in  the  SchuyUdll  region,  and  control 
of  carriage  and  of  sale  to  and  in  markets  beyond  the  State. 
Therefore  the  Railroad's  control  of  the  CoaJ  4  Iron  Com- 
pany by  stock  ownership  is  charged  to  have  been  an  unlaw- 
ful combination  and  monopoly. 

But  the  Government  expre^y  declares  that  it  does  not  at- 
tack the  Coal  4  Iron  Company,  in  and  of  itself,  as  an  un- 
lawful combination  or  monopoly. 

2.  Leasing  of  the  SchuylktU  and  the  Susquehanna  Canals 
hy  the  Reading  RaUroad, — ^The  Schuylkill  Navigaticm  Com- 
pany (not  a  defendant)  owns  a  canal  and  slack-water  naviga- 
tion along  the  SchuylkiU  River  from  Port  Carbon  to  Pkila^ 
delphia,  and  since  before  1870  this  canal  has  been  a  water 
route  from  the  coal  field  to  tidewater.  In  1869  it  carried  more 
than  1,000,000  tons  of  freight,  most  of  it  anthracite;  and  it 
was  then,  and  for  many  years  had  been,  competing  actively 
with  the  old  Reading  Railroad  in  the  carriage  of  coal  from 
the  mines  to  Philadelphia  and  to  intermediate  points.    In 
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July,  1870,  in  order  to  suppress  such  competition  and  to 
monopolize  the  carriage  of  anthracite  from  the  Schuylkill  re- 
gion, the  Railroad  leased  the  canal  for  999  years  at  an  an- 
nual rental  of  $655,000.  Afterwards  it  acquired  nearly  all 
the  Navigation  C!ompany^i  capital  stock  and  debt,  $4,000,000 
[842]  and  $8,600,000,  respectively.  Being  thus  in  control,  it 
diverted  traffic  from  the  canal  to  its  own  road,  so  that  in 
1880  the  canal's  tonnage  was  less  than  700,000  tons,  in  1890 
it  was  less  than  150,000  tons,  and  since  that  year  it  has  di- 
minished still  further.  In  1888  the  rental  was  reduced  to  a 
nominal  sum;  before  that  time  the  Railroad's  loss  in  operat- 
ing the  canal  had  been  $150,000  a  year,  this  being  the  price  of 
suppressing  competition.  The  Railroad's  lease  and  other  in- 
terest continued  until  September,  1896,  when  all  its  prop- 
erty was  sold  at  receivers'  sale.  The  Railroad's  control  of  the 
Schuylkill  Canal  is  charged  to  have  restrained  and  monopo- 
lized trade  unlawfully  because  the  canal's  competition  was 
thus  suppressed. 

We  need  not  refer  to  the  Susquehanna  Canal — which  runs 
from  Columbia,  Pa.,  to  Chesapeake  Bay — because  the  Gov- 
ernment seems  to  lay  no  weight  on  the  subject. 

8.  Temporary  leasing  of  the  Lehigh  VaUey  and  the  Cen- 
tral RaXl/road%  hy  the  Reading  Railroad. — ^The  bill  goes  on 
to  charge  that  the  old  Reading  Railroad,  being  thus  domi- 
nant in  producing  and  transporting  coal  from  the  Schuyl- 
kill region,  imdertook  to  enter  the  Lehigh  and  Wyoming 
regions  also.  Accordingly  in  1892  it  leased  for  999  years 
the  lines  of  the  Lehigh  Valley  Railroad  Company,  which 
entered  all  the  regions  and  extended  to  New  York  Harbor 
and  westwardly  to  Buffalo.  It  did  not  act  directly  in  leasing 
the  Central  Railroad,  but  used  the  agency  of  the  Port 
Beading  Railroad  Company,  whose  entire  capital  stock  it 
owned.  Accordingly  the  Port  Reading  Company  leased  for 
999  years  the  lines  of  the  Central  Railroad,  which  entered 
the  Wyoming  region  and  touched  the  Lehigh  and  the 
Schuylkill  regions  and  had  three  New  York  terminals.  At 
the  same  time  the  Coal  &  Iron  Company — ^whose  stock  also 
was  owned  entirely  by  the  Reading  Railroad — contracted 
to  purdiase  at  the  mines  the  whole  output  of  the  Lehigh 
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Valley  Coal  Company,  a  large  owner  and  producer  in  all 
three  regions,  whose  capital  stock  was  owned  by  the  Lehigh 
Valley  Railroad  Company.  And  the  Coal  &  Iron  Company 
made  a  similar  contract  with  the  Wilkes-Barre  Coal  Com- 
pany, a  large  owner  and  producer  in  the  Wyoming  region, 
whose  capital  stock  was  nearly  all  owned  by  the  Central 
Bailroad.  By  these  arrangements  it  is  charged  that  the 
Beading  Railroad  would  have  controlled  about  75  per  cent 
of  the  total  deposit  of  anthracite,  and  the  transportation 
of  about  50  per  cent  of  the  annual  output. 

Except  in  their  bearing  upon  the  question  of  the  old 
Reading  Railroad's  purpose  and  object,  these  leases  and 
contracts  are  no  longer  important;  the  agreements  with 
the  Central  Railroad  and  with  the  Wilkes-Barre  Coal  Com- 
pany were  set  aside  by  the  New  Jersey  Court  of  Chancery, 
and  the  Lehigh  Valley  contacts  were  thereupon  rescinded. 

Charges  in  1896. 

In  1893  the  old  Reading  Railroad  and  the  Coal  &  Iron 
Company  went  for  the  third  time  into  the  hands  of  re- 
ceivers, and  on  September  23,  1896,  all  the  properties  of 
both  companies  were  sold  at  judicial  sale  in  accordance 
with  a  plan  of  reorganization  of  which  J.  P.  Morgan  [248]  & 
Co.  were  the  managers.  In  November,  the  Reading  Railway 
was  organized  and  took  title  to  the  railroad  properties 
(except  the  equipment)  formerly  belonging  to  the  old  Read- 
ing Railroad^  paj^ng  for  the  same  by  delivering  certificates 
of  stock,  representing  its  whole  capital  of  $20,000,000,  and 
by  executing  a  purchsCse-money  bond  and  mortgage,  also 
for  $20,000,000.  The  railway  took  possession  on  December 
1,  and  since  then  has  continuously  operated  these  roads. 

In  November  the  purchasers  at  the  sale  reconveyed  to  the 
Coal  &  Iron  Company  its  former  property,  including  lands, 
mines,  and  shnres  of  other  companies.  In  consideration 
whereof  it  joined  the  holding  company  as  co-obligor  in  a 
general  mortgage  for  $135,000,000,  On  December  1  it  took 
possession  of  the  reconveyed  property,  and  has  since  been 
engaged  in  mining,  selUng,  and  shipping  coaL 
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ibnong  the  securitiee  acquired  from  the  old  Beading  IfaU- 
road  at  the  receivers'  sale  was  tbe  whole  capital  stock  of  the 
fieading  Company,  a  Penn^lvania  corporation  that  had 
been  created  onder  another  name  in  1871,  with  power  inter 
alia  to  buy  nnd  sell  tiie  shares  and  bonds  of  other  corpora- 
tions. This  company  had  maintained  its  corporate  exist- 
ence, but  had  done  little  active  business.  But,  as  it  ante- 
dated the  Pennsylvania  Constitution  of  1874 — ^which  for- 
bade a  common  carrier  to  mine  coal  for  transportation  ovm' 
its  line — ^it  was  believed  to  be  a  suitable  agency  to  effect  the 
practical  and  substantial  combination  of  the  Coal  &  Iron 
Co.  and  the  Beading  Bailway  in  i^ite  of  the  constitutional 
provigi<m.  Accordingly,  its  capital  stock  was  increased  to 
$140,000,000  and  its  name  was  changed  to  the  Beading  Com- 
pany— called  the  Holding  Company  in  this  opinioai. 

On  December  23  the  Holding  Company  took  title  to  the 
whole  capital  stock  of  the  Bailway  Company  and  of  the 
Coal  &  Iron  C<»npany,  $20,000,000  and  $8,000,000,  respec- 
tively ;  to  the  purchase-money  mortgage  debt  of  the  Bailway 
Company,  $20,000,000  in  a  single  bond;  and  to  all  other 
prqperty  sold  at  the  judicial  sale  that  had  not  already  been 
ccmveyed  to  the  Beading  Bailway,  or  to  the  Coal  &  Iron 
Con^pany.  The  Holding  Company  thus  acquired  the  equip- 
ment (railroad  and  marine)  of  the  old  Beading  Bailroad; 
the  claim  of  that  railroad  against  the  Coal  &  Iron  Company 
for  advances  and  freight,  amounting  to  more  than  $68,000,- 
000;  and  the  capital  stock  and  debt  of  the  Schuylkill  Navi- 
gation Company.  In  consideration  of  this  transfer,  the 
Holding  Company  delivered  certificates  for  its  $140,000,000 
of  capital  stock  (except  $60,000  thereof),  and  on  January 
5, 1897,  gave  a  general  mortgage,  with  the  Coal  &  Iron  Com- 
pany as  joint  obligor,  which  covered  substantially  all  the 
pti^perty  of  both  companies,  to  secure  $135,000,000  of  bonds. 
Of  these  about  $50,000,000  were  presently  delivered,  and  the 
remainder  was  reserved.  The  stocks  and  bonds  thus  deliv- 
ered by  the  Holding  Company  were  thereupon  distributed 
among  the  persons  entitled  thereto  under  the  plan  of  reor- 
ganization. Thus  the  Holding  Company  became  the  owner 
of  all  the  equipment  formerly  owned  and  used  by  the  old 
Tb>atA\f\g  BaUroad. 
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The  same  person  became  president  of  the  Holding  Com- 
pany, of  the  Reading  Railway,  and  of  the  Coal  &  Iron  Com- 
pany, and  the  same  person  became  treasurer  of  each.  The  di- 
rectors of  the  Holding  Com[844]pany  furnished  a  majority 
in  the  boards  of  the  Reading  Railway  and  of  the  Coal  A 
Iron  Company,  and  as  a  rule  the  majority  in  each  of  these 
two  boards  was  composed  of  the  same  individuals. 

Of  the  bonds  secured  by  the  general  mortgage  of 
$186,000,000— which  binds  both  the  Holding  Company  and 
the  Coal  &  Iron  Company — ^nearly  $61,000,000  were  reserved 
(and  are  being  used)  to  take  care  of  bonds  of  the  old  RaH- 
road  that  are  secured  by  mortgage  on  property  now  owned 
by  the  Reading  Railway;  $14,000,00()  were  reserved  to  take 
care  of  bonds  of  the  Coal  &  Iron  Company ;  and  $20,000,000 
were  reserved  and  have  been  used  for  the  benefit  of  the 
Reading  Railway's  roads. 

The  general  mortgage  referred  to  makes  both  obligors  lia- 
ble for  the  interest  on  the  outstanding  bonds  of  the  old  Rail- 
road, and  on  the  similar  bonds  of  the  Coal  &  Iron  Company. 
The  Reading  Railway  cannot  raise  capital  for  new  construc- 
tion or  improvements  by  a  public  sale  of  the  bonds  that  were 
reserved  for  that  purpose  by  a  certain  prior  mortgage  dated 
November  18, 1896,  but  is  obliged  to  deliver  such  bonds  to  the 
Holding  Company  with  an  equal  amount  of  its  capital  stock. 
Thereupon  the  Holding  Company  is  to  deposit  the  securities 
under  the  general  mortgage  of  January  6,  1897  and  issue 
an  equal  amount  of  its  own  bonds,  paying  over  the  proceeds 
of  these  to  the  Railway. 

Before  the  Holding  Company  can  declare  or  pay  a  divi- 
dend, it  must  deliver  to  the  trustee  under  the  general  mort- 
gage a  statement  showing  the  output  of  anthracite  during 
the  year  preceding  from  the  lands  owned  by  the  Coal  &  Iron 
Company,  and  must  pay  to  the  trustee  6  cents  per  ton  on 
such  output,  if  the  dividend  equal  or  exceed  such  sum,  or 
such  smaller  amount  as  may  equal  the  dividend  so  declared. 
The  Holding  Company  still  owns  the  whole  capital  stock  of 
the  Reading  Railway  and  of  the  Coal  4  Iron  Company,  and 
has  always  directed  the  votes  thereon.  The  three  Reading 
Companies  have  continued  to  have  in  common  the  same  pred- 
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dent^  treasarer,  and  certain  other  officers.  The  general  offices 
of  each  company  are  in  the  same  building,  and  their  annual 
reports  are  published  in  the  same  pamphlet.  From  1^6 
to  1911  the  Beading  Railway  paid  an  annual  dividend  of  30 
per  cent.  In  1911  its  capital  stock  was  more  than  doubled 
and  its  rate  of  dividend  reduced  to  Id  per  cent.  These  divi- 
dends, with  other  payments  made  by  it,  constitute  nearly  80 
per  cent  of  the  Holding  Company's  income.  The  Coal  & 
Iron  Company  has  never  paid  a  dividend.  Since  1898  the 
new  equipment  of  the  Reading  Railway  has  cost  $30,000,000. 
and  of  this  amount  the  Holding  Company  has  contributed 
$24,000,000. 

Thus  it  is  alleged  that  the  Holding  Company,  the  Bead- 
ing Railway  and  the  Coal  &  Iron  Company,  are  one  and  the 
same  association  of  persons,  engaged  in  mining,  selling,  and 
transporting,  anthracite  coal  under  the  direction  of  the  in- 
dividuals named  as  defendants.  And  the  Holding  Com- 
pany, l>y  acquiring  the  capital  stock  of  the  Reading  Rail- 
way and  of  the  Coal  &  Iron  Company,  has  become  the  suc- 
cessor of  the  old  Reading  Railroad  in  the  policy,  referred  to 
above,  of  monopolizing  production  and  transportation  in 
the  Schuylkill  region.  [246]  Therefore  the  Holding  Com*^ 
pany's  stock  control  of  the  Reading  Railway  and  of  the 
Coal  A  Iron  Company  is  an  unlawful  combination  and  mo- 
nopoly, in  violation  of  the  act  of  1890.  And  a  similar 
charge  is  made  against  the  Holding  Company's  stock  con- 
trol of  the  Reading  Railway  and  of  the  Schuylkill  Naviga- 
tion Company.  (A  violation  of  the  Commodities  Clause  is 
also  charged,  but  this  will  be  considered  separately.) 

Chaboes  fbom  1896  to  1901. 

1.  Advances  to  the  Coal  <&  Iron  Company.— As,  already 
stated,  the  Holding  Company  became  the  owner  m  1B96 
of  the  old  Railroad^s  claim  against  the  Coal  &  Iron  Com- 
pany for  advances  and  for  unpaid  freight^  amounting  to 
abont  $68,000,000.  Thereafter  from  time  to  time  the  Hold- 
ing Company  advanced  $12,000,000  more  to  the  Coal  &  Iron 
Company  for  like  purposes,  this  debt  being  carried  on  the 
books  of  both  companies  merely  as  an  open  account.    Inter* 
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est  tiiereon  is  not  treated  as  a  fixed  diaift  of  the  Goal  A 
Iron  Company;  none  was  paid  prior  to  1900,  and  sinoe  then 
never  at  a  higher  rate  than  2  per  cent;  the  rate  in  1911 
being  one-half  of  1  per  oent  Further,  altliongh  the  Coal 
&  Iron  Ciompany  is  jointly  liable  with  the  H<4ding  Com- 
pany for  the  interest  cm  the  b<mds  ontstuiding*— now  about 
$99,000^)00— secured  by  the  general  mortgage  of  January, 
1897,  the  Holding  Company  has  always  paid  the  whole  of 
such  interest  and  has  made  no  charge  against  tfie  Coal  A 
Iron  Company  on  account  thereof. 

It  is  therefore  alleged  that,  as  the  Holding  Ccmipany  and 
the  Beading  Bailway  are  united  in  ownership  and  man- 
agement, the  adrances  and  accommodation's  eartended  hf  the 
Holding  Company  to  the  Coal  &  Iron  Company  are  to  be 
attributed  to  the  Beading  Bailway  itself,  and  are  unlawfal 
discriminations  against  other  shippers;  tt^  reascm  being  tiuit 
such  adTances  and  accommodations  increase  the  power  of 
the  Coal  &  Iron  Ccmipany  over  these  competitors,  and  thoa 
promote  and  secure  the  monopoly  that  the  Holding  Com- 
pany has  acquired  (through  the  agency  of  the  Coal  &  Iron 
Company)  in  the  ownership,  producticm,  and  side  of  an- 
thracite coal. 

2.  WUrrdngton  eft  Northern  BaUroad.—Betat^  1898  ttie 
Wilmington  &  Northern  Bailroad  Company  was  operating  a 
line  from  Wilmington,  at  the  head  of  Delawar<d  Bay,  to 
Beading,  and  especially  was  carrying  antliracite  coal  in  com- 
petition with  the  Beading  Bailway,  whose  line  ran  frcMm 
Beading  to  Philadelphia,  and  thence  to  Chester,  where  it 
connected  with  the  Baltimore  A  Ohio  Bailroad  imd  thus 
reached  Wilmington.  It  is  charged  that  these  two  roads 
were  then,  and  are  now,  ^^  potentially  "  competitive  routes  of 
transportation  from  the  anthracite  field  to  tidewatcfe*  at  the 
bead  of  Delaware  Bay. 

In  1698  the  Holding  Company  acquired  a  majority  of  the 
Wilmington  &  Northern's  capital  stock,  and  early  in  1900 
the  Beading  Bailway  leased  the  road  and  has  been  opeiaft*> 
ing  it  ever  since.  Thus  the  Holding  Company  enlarged 
aond  made  more  seeare  its  grasp  upon  the  owwn*afaip,  pro* 
duetnon,  sale,  and  transportation  of  anthracite  coal  in  and 
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from  tlie  Schuylkill  region.  The  common  control  by  the 
[246]  Holding  Company  of  these  two  carriers,  in  and  of 
itself,  is  said  to  be  a  violation  of  the  act  of  1890. 

(The  transactions  of  the  Temple  Iron  Company  are  then 
referred  to,  but  as  these  are  sufficiently  described  in  the 
former  case,  reported  in  (0.  C«)  183  Fed.  427,  and  in  226 
U,  a  324,  38  Sup.  Ct.  90,  57  L,  Ed.  243,  and  were  finally 
disposed  of  by  the  Supreme  Court,  they  need  no  further 
attention  now.  They  can  only  be  relevant  so  far  as  they 
may  bear  upon  the  intention  and  the  object  of  other  acta 
complained  of  in  the  present  action*) 

3-  Purchases  from  other  persofis. — In  furtherance  of  the 
Holding  Company's  monopoly,  it  is  also  charged  that  the 
Coal  &  Iron  Company,  being  itself  the  producer  of  more 
than  SO  per  cent  of  all  the  anthracite  carried  by  the  Read- 
ing Bail  way,  nevertheleas  has  violated  the  act  of  1890  by 
buying  coal  from  other  producers.  This  it  has  done  since 
before  1901,  buying  from  800,000  to  1,400,000  tons  annually, 
and  thereby  acquiring  control  of  about  85  per  <^nt  of  all 
the  anthracite  carried  by  the  Beading  Railway, 

LEHIQH  NAVlQATrOK  COMPANY. 

Passing  now  to  another  subject,  the  bill  takes  up  the 
charges  against  the  Lehigh  Navigation  Company  and  some 
of  the  other  defendants: 

1.  Tranmeti<ms  between  the  Lehigh  Navigation  Company 
and  the  Central  Railroad, — As  already  stated,  the  Lehigh  & 
Susquehanna  Railroad — which  extends  from  the  Wyoming 
region  to  Phillipsburg  on  the  Delaware  River — was  built  by 
the  Lehigh  Navigation  Company,  and  was  operated  by  that 
company  from  1868  until  187L  At  Phillipsburg  it  connects 
with  the  Central  Railroad,  extending  to  Jersey  City,  and  also 
with  a  line  to  Hoboken  now  operated  by  the  Delaware,  Lack- 
awanna &  Western  Hailroad.  It  also  connects  at  Phillipg- 
burg  with  a  line  now  operated  by  the  Pennsylvania  Rail- 
road; with  the  Morris  Canal  j  extending  to  New  York  Har- 
bor; and  with  the  Delaware  Division  Canal,  extending  to 
Bristol)  on  the  Delaware  Biver  near  Philadelphia. 
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On  March  81, 1871,  the  Lehigh  Navigati<Mi  Company  leased 
its  railroad  for  a  long  period  to  the  Central  Bailroad.     It 
was  to  receive  one-third  of  the  leased  railroad's  gross  receipts, 
and  agreed  to  ship  over  that  road  and  other  roads  operated 
by  the  Central  all  the  coal  produced  by  the  mines  it  owned 
or  controlled,  or  might  own  or  control — except  one-f  ourtii  of 
the  output  of  its  mines  in  the  Wyoming  region,  and  except 
also  the  coal  shipped  over  its  canal,  and  certain  other  coal 
not  now  material.    It  also  agreed  that  the  freight  rates  upon 
its  canal  between  points  common  to  the  leased  railroad  and 
to  the  canal  should  as  nearly  as  possible  be  the  same  as  the 
rates  b^ween  the  same  points  on  the  railroad. 

In  May,  1888,  while  the  old  Beading  Bailroad  was  still 
holding  the  lines  of  the  Central  Bailroad  under  lease,  the 
Beading  took  the  C^itral's  place  under  the  agreement  of 
March,  1871,  but  modified  it  as  follows:  The  Beading  agreed 
to  develop  the  property  of  the  Wilkes-Barre  Coal  Com- 
pany— ^whose  stock  was  ocxitrolled  by  the  Central — [847]  and 
to  ship  the  product  over  the  Lehigh  &  Susquehanna  Bailroad, 
and  agreed,  further,  that  if,  in  any  year,  the  one-third  of 
the  gross  receipts  that  had  been  reserved  as  rental  by  the 
lease  of  1871  should  fall  short  of  $1^14,400,  the  Beading 
would  make  up  the  deficiency,  while,  on  the  other  hand,  if 
such  one-third  should  exceed  $2,048,000  (with  certain  addi- 
tions) the  Navigation  Company  would  relinquish  any  claim 
to  the  excess.  As  already  stated,  however,  the  lease  of  the 
Central  Bailroad  to  the  old  Beading  Bailroad  was  s^  aside, 
and  in  June,  1887,  the  Central  was  reinstated,  and  thereupon 
was  confirmed  by  the  Navigation  Company  as  the  lessee  of 
the  Lehigh  8c  Susquehanna  Bailroad  under  the  old  agree- 
ment of  1871,  modified  by  the  changes  made  in  1888. 

The  bill  charges  that  the  practice  of  the  parties  to  the 
agreement  of  Mardi,  1871,  has  always  so  construed  it  that 
the  Lehigh  Navigation  Company  is  abscdutely  bound  to  ship 
three-fourths  of  its  output  over  the  lines  of  the  Lehigh  & 
Susquehanna  Bailroad  and  of  the  Central  Bailroad,  except 
the  coal  shipped  over  its  canal,  and  that  it  cannot  escape 
the  obligation  by  selling  its  output  before  shipment  As 
very  little  of  the  Navigation  Company's  coal  is  shq>ped  over 
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its  canal — only  8  per  cent  in  1912 — the  quantity  exempt  from 
the  agreement  of  1871  is  comparatively  small. 

Since  January,  1874,  the  Central  Bailroad  has  owned  a 
majorily— now  nine-tenths  of  about  $9,200,000 — of  the 
Wilkes-Barre  C!oal  Company's  capital  stock.  The  two  com- 
panies have  the  same  president,  secretary,  and  treasurer,  and 
of  the  Coal  Company's  seven  directors,  five  until  recently — 
and  three  now — ^were  also  directors  of  the  Railroad.  The 
output  of  the  Coal  Company  is  carried  from  the  mines  by 
the  Central  Bailroad;  most  of  it  goes  to  points  outside  of 
Pennsylvania,  and,  with  the  output  of  the  Lehigh  Naviga- 
tion Company,  constitutes  more  than  80  per  cent  of  the  Cen- 
tral's anthracite  tonnage.  The  funded  debt  of  the  Coal 
Company,  nearly  $17,000,000,  is  guaranteed  by  the  Central 
Bailroad,  principal  and  interest,  and  the  Bailroad  has  ad- 
vanced large  sums  to  the  Coal  Company,  upon  which  inter- 
est has  son^times  not  been  exacted. 

At  all  times,  therefore,  during  the  existence  of  the  ar- 
^  rangement  of  March,  1871,  the  Central  Bailroad  has  con- 
trolled the  stock  of  the  Wi]kes-Barre  Coal  Company,  which 
is  a  large  owner,  miner,  and  seller  of  anthracite  coal.  Dur- 
ing the  same  period  (except  for  a  few  years)  the  Lehigh 
Navigation  Company  also  was  a  large  owner,  miner,  and 
seller  of  coal,  and  therefore  was  and  still  is  a  potential  com- 
petitor of  the  Coal  C<Hnpany.  When,  therefore,  ibe  Lehigh 
Navigation  Company's  ndh'oad  was  turned  over  to  the  Cen- 
tral Bailroad  with  an  agreement  to  divide  earnings,  and  to 
ship  nearly  all  the  coal  output  controlled  by  each  company 
over  the  railroad  system  formed  by  their  joint  lines,  the 
Navigation  Company  and  the  Central  Bailroad  united  in 
dose  alliances  and  community  of  interest.  As  evidence 
thereof,  the  Navigation  C<Hnpany's  report  for  1887  is  re- 
ferred to,  which  states  that  the  contract  has  had  a  consider- 
able effect  in  unifying  the  interests  of  the  two  companies, 
so  that  each  is  likely  to  benefit  by  the  business  of  the  other^ 

[848]  The  Gk>vemment  admits  that  (undw  proper  condi- 
tions) the  operati<m  of  the  Lehigh  &  Susquehanna  Bailroad 
by  the  Central  Bailroad — ^which  is  the  owner,  not  of  a  com- 
peting, but  of  a  connecting,  line — might  be  lawful  and  in  the 
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public  interest,  bat  contends  that  the  ugreement  of  Mardi, 
1871,  violates  the  act  of  1890  for  the  following  reasons: 

(1)  It  suppresses  competition  in  the  production  and  sale 
of  coal  between  the  Lehigh  Navigation  Company  and  the 
Wilkes-Barre  Coal  Company,  because  the  Central  Railroad 
controls  the  Coal  Company  and  has  formed  an  alliance  with 
the  Navigation  Company. 

(2)  It  unreasonably  restricts  the  Navigation  Company  in 
the  choice  of  markets  and  in  carrying  on  its  business,  be- 
cause it  requires  the  Navigation  Company  to  ship  three- 
fourths  of  its  output  over  the  railroads  operated  by  the  Cen- 
tral Railroad,  and  because  the  agreement  prevents  competi- 
tion between  the  Central  Railroad  and  other  carriers  in  the 
same  locality  for  the  transportation  of  such  output. 

(3)  It  suppresses  competition  between  the  canal  and  the 
railroad  of  the  Navigation  Company,  because  it  requires 
rates  between  points  common  to  both  to  be  arranged  by 
mutual  agreement  betwe^i  the  Navigation  Company  and  the 
Central  Railroad. 

(Then  follow  certain  averm^its  about  the  application  of 
the  Commodities  Clause.) 

2.  Control  of  ths  Hudson  River  RaUway  and  of  the  Nmo 
England  Railroad. — In  1885  the  Lehigh  Navigati<m  Com- 
pany and  the  Central  Railroad  jointly  bought  a  majority  of 
the  capital  stock  of  the  Hudson  River  Railway,  and  theare- 
after  jointly  advanced  money  for  its  improvement  and  e^K- 
tension.  Its  present  outstanding  capital  stock  is  $1,840,000; 
of  this  the  Navigation  Company  owns  $507,900  and  the  Cen- 
tral Railroad  Company  $163,300,  together  a  majority;  and 
they  jointly  guarantee  the  principal  and  interest  of  about 
$1,000,000  of  its  funded  debt--^,229,000.  On  the  board  of 
directors  of  the  Hudson  Riva:  Railway  are  the  president, 
the  vice  president,  and  a  director  of  the  Central  Railroad 
and  the  vice  president  of  the  Navigation  Company;  and  the 
president  of  the  Hudson  River  Railway,  who  is  also  one  of 
its  directors,  is  a  director  of  the  Navigation  Company. 

In  1904  the  Navigation  Company  acquired  a  majority,  and 
it  now  owns  subHtHnlKilly  tlie  whole  of  the  capital  stock  of 
the  New  England  Railroad.    The  two  corporations  use  the 
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eame  genwal  office,  Mid  have  in  common  the  aioae  presi- 
dent, vice  president,  secretary,  and  a  majority  of  the  board 
of  directors.  The  Navigation  Company  controls  the  opera- 
tion of  the  road,  and  supplies  the  capital  needed  for  its  busi- 
ness. In  reality,  therefore,  the  Navigaticm  Company  and 
the  New  England  Bailroad  are  one  and  the  same  association 
of  persons,  engaged  in  mining,  selling,  and  transp(»*ting  an- 
thracite coal.  The  New  England  Railroad  carries  large 
quantities  of  coal  that  have  been  mined  and  are  still  owned 
by  the  Navigation  Company. 

In  1904,  and  at  all  times  since,  the  Hudson  Biver  Rail- 
way and  the  New  England  Railroad,  with  the  connections 
already  described,  constituted  two  potentially  competitive 
and  substantially  parallel  routes  [249J  of  tranqxortation 
between  the  anthracite  field  and  points  in  New  York  and 
New  England  on  the  systems  of  the  New  York  Central  and 
the  New  York,  New  Haven  &  Hartford,  and  over  these 
routes  anthracite  coal  and  other  freight  have  been  moving 
in  omtinuous  carriage.  Then  and  now  there  was  but  one 
other  direct  all-rail  route  between  the  anthracite  field  and 
central  and  southern  New  England.  It  is  charged,  there- 
fore, that  the  common  control  of  these  two  routes  through 
the  stock  ownership  of  the  allied  Lehigh  Navigation  Com- 
pany and  the  Central  Railroad  prevents  competition,  and 
restrains  and  monopoli2ses  trade,  in  violation  of  the  act  of 
1890. 

(And  the  Navigation  Company  and  the  New  England 
Bailroad  are  also  charged  with  violating  the  Commodities 
Clause.) 

The  final  combination  is  charged  to  be  as  follows : 

TBANSAOnONS  IN  1901  BETWEEN  THE  HOLDIKO  COMPANY,  THE 
GBNTaAL  BAILROAD,  AND  THE  LEHIGH  NAVIGATION  COM- 
PANT. 

Since  December,  1896,  as  already  stated,  the  Holding  Com- 
pany has  owned  all,  or  substantially  all,  the  capital  ^bock 
of  the  Reading  Railway  and  of  the  Conl  &  Iron  Company, 
and  nearly  all  the  capital  stock  of  the  Wilmingrton  ^  North- 
ern Railroad  and  of  the  Schuylkill  Navigation  Companyj 
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and  it  controls  the  management  of  these  four  companies. 
Since  January,  1874,  the  Central  Railroad  has  owned  a 
majority  (now  nine-tenths)  of  the  capital  stock  of  the 
Wilkes-Barre  Coal  Company,  and  since  before  1901  has 
had  a  close  alliance  and  common  interest  with  the  Naviga- 
tion Company.  Since  1885  they  have  jointly  controlled  the 
Hudson  Kiver  Railway  through  stock  ownership,  and  since 
1904  the  Navigation  Company's  stock  ownership  has  con- 
trolled the  New  England  Sailroad.  Since  long  before  1904 
the  Navigation  Company  has  operated  canals  from  Mauch 
Chunk  to  the  Delaware  River  near  Philadelphia. 

The  Coal  &  Iron  Company  is  the  largest  owner,  producer, 
and  seller  of  anthracite  coal.  Its  lands  in  the  Schuylkill 
region  contain  many  million  tons,  variously  estimated  at 
from  40  to  50  per  cent  of  the  unmined  deposit.  In  1912, 
which  was  a  typical  year,  it  produced  and  sent  to  mark^ 
11,000,000  tons,  about  16  per  cent  of  the  total  output  The 
Wilkes-Barre  Coal  Company  is  also  a  large  owner,  pro- 
ducer, and  seller  of  coal.  Its  lands  are  mainly  in  the  Wyo- 
ming region,  and  have  been  estimated  to  contain  about  10 
per  cent  of  the  unmined  deposit.  In  1912  it  produced  nearly 
5,000,000  tons,  and  bought  from  other  producers  for  resale 
about  700,000  tons,  marketing  about  7J  per  cent  of  the  total 
output.  The  Lehigh  Navigation  Company  is  another  large 
owner,  producer,  and  seller  of  coal.  Its  lands  are  in  the 
Lehigh  region,  and  have  been  estimated  to  contain  about  10 
per  cent  of  the  unmined  deposit.  In  1912  it  produced  nearly 
4,000,000  tons,  or  5  per  cent  of  the  total  output.  Since  long 
prior  to  1901  a  large  part  of  the  coal  either  mined  or  bought 
by  the  three  companies  just  named  has  been  shipped  to  the 
principal  Eastern  and  New  England  markets,  to  be  there 
sold  or  delivered  under  contracts  previously  made.  Except 
for  the  violations  of  law  complained  of,  they  would  [260] 
have  been^  and  would  now  be,  active  competitors  in  the  min- 
ing, purchasing,  shipping,  and  selling. 

Turning  from  the  coal  companies  to  the  railroads  and 
canals,  the  bill  goes  on  to  aver: 

The  Reading  Railway  has  always  been  distinctively  a 
carrier  of  anthradte*    In  1912  it  carried  from  the  mineB 
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nearly  13,000,000  tons,  more  than  20  per  cent  of  the  total 
output;  and  in  recent  years  anthracite  has  formed  nearly 
W  per  cent  of  the  freight  traffic  originating  on  its  lines,  and 
has  formed  one-third  of  its  total  freight  traffic,  whether 
<Mnginating  on  or  oft  its  lines.  The  carriage  of  coal  has  fur- 
nished from  33^  to  40  per  cent  of  its  total  revenue  from 
freight  The  Central  Bailroad  also  has  been  for  many  years 
predominantly  a  carrier  of  anthracite.  In  1912  it  carried 
more  than  8,000,000  t<Mis,  or  33  per  cent  of  the  total  ship- 
ments from  the  mines,  and  in  recent  years  coal  has  fur- 
nished more  than  60  per  c^it  of  the  freight  traffic  originat- 
ing on  its  lines,  and  more  than  30  per  cent  of  its  total  freight 
traffic  from  all  sources,  yielding  from  43  to  60  per  cent  of 
its  total  revenue  from  freight  The  rail  and  water  lines  (not 
Uie  canals),  operated  since  before  X901  by  the  Beading  Bail- 
way  and  by  the  Central  Bailroad,  have  been,  and  are  now, 
potentially  c<Hnpetitive  routes  of  transportation  between  the 
anthracite  field  and  points  on  the  Delaware  Biver,  Balti- 
m<H^  Washington,  points  on  the  Hudson  Biver,  points  be- 
tween Albany  and  Boston  on  the  New  York  Central,  and 
points  in  central  and  northern  New  England  on  the  Boston 
&  Maine. 

Since  before  1901  the  Wilmington  &  Northern  Bailroad 
has  also  been  a  potential  competitor  to  scune  extent  of  the 
Beading  Bailway,  especially  in  the  transportation  of  antiira- 
cite.  ^ 

The  Hudscm  Biver  Bailway  and  the  New  England  Bail- 
road, with  their  connections,  are  also  two  potentially  com- 
petitive and  sabstantially  parallel  routes  of  transportation 
between  the  anthracite  fields  and  points  in  New  York  and 
New  England  on  the  systems  of  the  New  York  Central  and 
of  the  New  York,  New  Haven  &  Hartford;  and  each  of  these 
routes  is  a  potential  competitor  of  the  rail  and  water  routes 
to  New  England,  referred  to  above  as  operated  by  the  Bead- 
ing Bailway  and  the  Central  Bailroad,  respectively. 

Since  before  1901  the  canals  of  the  Lehigh  Navigation 
Company  and  the  Schuylkill  Navigation  Company  have  been 
and  now  are  potential  competitors  of  the  railroacb  for  trans- 
portation between  the  anthracite  field  and  the  Delaware 
96820*— 17-HrQC  ft-— 81 
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River  near  PhUadelphia;  they  are  the  only  all- water  routes 
from  these  regions  to  tidewater. 

This  being  the  situation  in  January,  1901,  the  bill  charges 
that  the  Holding  Company — ^which  already  dominated  tiie 
production  and  transportation  of  anthracite  in  and  from 
the  Schuylkill  region — undertook  to  extend  the  power  of  the 
Reading  System  into  the  Wyoming  and  Lehigh  regions. 
With  this  object  it  bought  a  majority — 145,000  shares— of  the 
Central  Railroad's  capital  stock  for  $160  per  share,  borrow- 
ing about  $23,000,000  of  the  purchase  money  by  pledging  the 
shares.  By  this  transacticm  the  Holding  Company  now  con- 
trols about  63  per  cent  of  the  unmined  deposit  of  coal.  After- 
wards the  Central  Railroad  acquired  and  now  owns  over 
$4,000,000  of  bonds  under  the  gen[S51]eral  mortgage  of  the 
Holding  Company  and  of  the  Coal  &  Iron  Company.  The 
Holding  Company  still  owns  a  majority  of  the  Central  Rail- 
road's stock,  directs  the  votes  thereon,  and  receives  the  di- 
vidends. Soon  after  the  purchase,  the  president  of  the  three 
Reading  Companies  became  the  president  of  the  Central 
Railroad  and  of  the  Wilkes-Barre  Coal  Company,  and  has 
continued  to  fill  those  offices;  and  the  directorates  of  these 
five  companies  and  of  the  Lehigh  Navigation  Company  have 
been,  and  are,  interlocking  in  varying  proportions. 

The  transactions  thus  outlined  were  not  the  results  of  the 
normal  business  development  of  the  Holding  Company,  but 
were  entered  upon  in  order  unduly  to  restrict  competition  in 
the  producing,  shipping,  selling,  and  transportation  of  coal. 
This  purpose  was  carried  out : 

(1)  By  uniting  under  a  single  control  the  Coal  ft  Iron 
Company  and  the  Wilkes-Barre  Coal  CcMnpany,  who  were 
competitive  owners,  producers,  shippers,  and  seUers,  and  to- 
gether owned  or  controlled  more  than  60  per  cent  of  the  un- 
mined deposit,  and  marketed  about  25  per  cent  of  (iie  annual 
supply. 

(2)  By  uniting  under  a  single  control  the  Reading  Rail- 
way and  the  Central  Railroad,  who  were  competitive  inter- 
state carriers,  and  together  transported  about  <me-third  of 
all  the  anthracite  moving  from  the  mines. 

(3)  By  making  the  Holding  Company— by  virtue  of  its 
majority  ownership  in  the  stock  oi  die  Cttria*al  Railroad — 
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m  ptiij  to  the  alliance  and  community  of  intereat  between 
tbe  Central  Railroad  and  the  Lehigh  Navigation  Company, 
the  effect  being  to  do  three  things : 

(a)  To  combine  the  coal  business  of  the  Coal  &  Iron  C<«i- 
pany,  of  the  Wilkes-Barre  Coal  Company,  and  of  the  Le- 
high Navigation  Company,  who  were  competitive  owners, 
producers,  buyers,  shippers,  and  sellers,  and  together  owned 
or  controlled  more  than  63  per  cent  of  the  unmined  deposit, 
and  mai^eted  about  SO  per  cent  of  the  annual  supply. 

(b)  To  combine  the  Beading  Railway  and  two  of  its  c<Hn- 
petitors,  the  Central  Railroad  and  the  Wilmington  &  North- 
em,  adding  to  the  combination  the  Hudson  River  Railway 
Company,  which  operates  part  of  a  through  route  to  points 
in  New  England,  this  route  being  potentially  competitive 
with  the  rail  and  water  routes  that  are  operated  to  points 
in  New  England  by  the  Reading  Railway  and  by  the  Cen- 
tral Railroad,  and  adding  the  New  England  Railroad  in 
1904  (which  operates  another  potentially  competitive  line) 
by  the  agency  of  the  Lehigh  Navigation  Company's  owner- 
ship of  the  New  England's  stock. 

{c)  To  combine  ihB  canal  of  the  Schuylkill  Navigation 
Company  and  the  canals  of  tiie  Lehigh  Navigation  Com- 
pany, these  being  the  only  all-water  routes  now  operated 
from  the  anthracite  field  to  tidewater. 

According  to  some  estimates  of  geologists  and  oigineers, 
the  coal  lands  owned  or  c(mtroUed  by  the  companies  tiius 
combined  are  likely  to  outlast  by  many  years  the  lands  of 
any  competitor.  Tn  time,  therefore,  these  companies  will 
probably  own  or  control  every  remaining  ton  of  commer- 
cially available  anthracite  known  to  exist,  and  the  monopoly 
that  will  th^i  exist  cannot  possibly  be  broken.  In  a  word, 
[858]  tiierefore,  the  ownership  by  the  Holding  Company 
of  a  oontroUfaig  interest  in  the  capital  stodc  of  the  Central 
Railroad  is  charged  to  be  an  unlawful  combination  and  mo- 
nopolyy  in  violation  of  <he  act  of  1890. 

MUSOKS  lOft  ^OnONO  SBVERAL  0AU8I8  07  ACTION. 

The  combination  and  monopoly  resulting  from  the  con- 
trol exercised  by  the  Holding  Company  over  the  allied  Cen- 
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tral  Railroad  and  the  Lehigh  Navigation  Company,  and  the 
contributory  combinations  and  monopolies  resulting  tram 
the  control  by  the  Holding  Company,  by  the  Central  Kail- 
road,  and  by  the  Lehigh  Navigation  Company,  over  other 
corporations,  are  so  interrelated  that  to  ask  relief  in  <me 
suit  prevents  a  multiplicity  of  actions  and  a  confusion  of 
parties  and  promotes  the  convenient  administration  of  jus- 
tice. 

And  finally  it  is  charged  that  the  asserted  violations  of 
the  Commodities  Clause  are  also  means  to  effect  the  asserted 
violations  of  the  act  of  1890. 

RELIEF   ASKED  FOR. 

The  court  is  prayed  to  decree : 

1.  That  the  Holding  Company,  the  Coal  &  Iron  Com- 
pany, the  Beading  Railway,  and  the  individual  defendants, 
form  an  unlawful  combination  and  a  conspiracy  in  restraint 
of  interstate  and  foreign  trade,  and  a  monopoly  of  part  of 
such  trade,  and  to  enjoin  them  from  carrying  out  or  main- 
taining such,  or  any  similar,  combination  and  monopoly. 

2.  That  the  Holding  Company's  control  of  the  Coal  A 
Iron  Company  and  of  the  Beading  Bailway  through  stock 
ownership  is  a  like  combination  and  monopoly,  and  to  re- 
quire the  Holding  Company  to  dispose  of  its  stock  in  these 
two  companies  to  persons  not  its  own  stocUiolders  or  agents, 
or  otherwise  under  its  control  or  influence,  and,  pending 
such  disposition,  to  enjoin  the  Holding  Company  from  vot- 
ing or  receiving  dividends  thereon. 

8.  That  the  Coal  &  Iron  Company's  purchases  from  other 
producers  assist,  and  have  ^  assisted,  sudi  combination  and 
monopoly,  and  to  enjoin  such  purchases  in  the  future. 

4.  That  the  Holding  Company's  control  of  the  Schuyl- 
kill Navigation  C<Hnpany  throu^  stodk  ownership  is  a  like 
combination  and  monopoly,  and  to  require  a  like  disposition 
of  such  stock,  and,  pending  such  dispodtion,  to  enjoin  the 
Holding  Company  from  voting  or  receiving  dividends 
thereon. 
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5.  That  a  similar  decree  be  made  in  ref  errace  to  the  Hold- 
iBg  Ccnnpany's  control  of  the  Wihnington  dc  Northern  Rail- 
road, through  stock  ownership,  and  through  the  lease  of 
that  railroad  by  the  Beading  Railway,  and  to  direct  the 
lease  to  be  canceled. 

6.  That  the  agreement  of  1871,  with  its  later  modifications, 
between  the  Central  Railroad  and  the  Lehigh  Navigation 
Company,  for  the  lease  of  the  Lehigh  &  Susquehanna  Rail- 
road, is  a  like  comlnnation  and  monopoly,  and  to  direct  it  to 
be  canceled,  and  to  enjoin  the  parties  from  carrying  it  out, 
unless  they  modify  it  further:  (a)  By  making  the  rental  a 
fixed  sum,  instead  of  a  [Mroportian  of  the  Lehigh  &  [253] 
Susquehanna's  receipts;  (b)  by  striking  out  the  provision 
that  the  Navigation  Company  must  ship  most  of  its  output 
over  tiie  leased  railroad  and  over  the  oth^  lines  operated  by 
ihe  Central  Railroad;  and  {c)  by  striking  out  the  provision 
in  reference  to  rates  between  common  points  on  the  canal  and 
railroad. 

7.  That  the  control  of  the  Hudson  River  Railway  and  of 
the  New  England  Railroad  by  the  Lehigh  Navigation  Com- 
pany and  the  Central  Railroad  through  stock  ownership 
tiierein  is  a  like  ccHnbination  and  monopoly,  and  to  require  a 
like  diq[>osition  of  these  stocks,  and  meanwhile  to  enjoin  the 
Navigation  Company  and  the  Central  Railroad  from  voting 
or  receiving  dividends  thereon. 

8.  That  the  Holding  Company's  control  of  the  Central 
Railroad's  capital  stock  is  a  like  combination  and  monopoly, 
and  to  require  a  like  disposition  of  such  stock,  and  mean- 
while to  enjoin  the  Holding  Company  from  voting  or  receiv- 
ing dividends  thereon. 

9.  That  the  Holding  Company,  in  and  of  itself,  is  a  like 
combination  and  monopoly. 

(The  prayers  based  upon  the  Commodities  Clause  will  be 
considered  separately.) 

ANSWERS  OF  DEFENDANTS. 

The  foregoing  is  a  fairly  complete  summary  of  the  bill. 
The  answers  of  the  defendants  may  be  dealt  with  more 
briefly.    With  a  few  exceptions,  the  facts  set  forth  in  the 
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bill — ^meaning  thereby  the  acts  done,  and  the  agreenMnts 
made — ^are  admitted ;  but  the  inferences  son^t  to  be  drawn 
therefrom  by  the  Government  are  denied  gen«^lly  and  q>e- 
cifically,  and  the  position  is  taken  that  these  acts  and  agree- 
ments were  not,  and  are  not,  in  violation  of  law,  and  have 
not  produced  the  unlawful  and  injurious  effects  charged. 
Some  of  the  new  matters  set  up  are  as  follows: 

The  answer  of  the  Holding  Company  avers  that  rinoe  it 
acquired  the  capital  stock  of  the  Coal  &  Iron  Company  in 
1896  its  loans  to  that  company  have  been  temporary  and 
commercial  in  character — such  loans  as  large  business  enter- 
prises commonly  obtain  during  the  months  of  production 
that  precede  the  sale  of  their  product — and  that  these  loans 
have  been  usually  repaid  with  4  per  cent  interest  within  a 
few  months  after  they  are  made.  The  answer  also  avers 
that  the  $12,000,000  advanced  to  the  Coal  &  Iron  Ccnnpany 
was  to  pay  prior  liens  on  its  property,  and  was  obtained  by 
selling  part  of  the  bonds  specially  retained  for  this  and 
other  purposes  in  the  general  mortgage  of  January,  1897. 
With  reference  to  the  reorganization  in  1896,  the  answer 
denies  that  either  then  or  at  any  other  time  the  Holding 
Company  became  an  instrument  to  accomplish  any  unlawful 
or  improper  purpose,  or  to  accomplish  a  lawful  purpose  in 
an  unlawful  or  improper  way — averring,  on  the  contrary, 
that  the  plan  of  reorganization  was  prepared  and  carried 
out  in  order  to  save  large  investments  of  the  public,  which 
had  been  encouraged  by  the  laws  of  the  land  and  had  been 
made  in  compliance  therewith,  for  the  purpose  of  pro- 
moting praiseworthy  and  beneficial  enterprises;  that  the 
plan  was  intended  to  continue  these  enterprises  and  advance 
their  growth  and  development,  and  was  prepared  and  car- 
ried out  in  reliance  on  [254]  the  rule  of  law  that  to  dis- 
cover a  legal  way  to  reach  a  lawful  result  is  not  an  illegal 
evasion.  With  reference  to  the  purchase  of  the  Central 
Railroad's  shares,  the  answer  avers  that  the  purchase  was 
in  the  normal  course  of  lawful  business  development,  be- 
cause the  Central  Railroad's  system  and  the  Reading  Rail- 
way's system  had  been  for  40  years  connecting  lines,  supple- 
menting each  other  in  forming  through  routes  lor  the  oom- 
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merce  of  tlie  ecNuitoy,  each  line  being  a  necessary  outlet  for 
mneh  of  the  other's  traffio^  and  avers,  further,  that  theae 
through  routes  should  be  maiutaiued,  because,  instead  of  r^ 
straining  trade,  they  are  of  vast  importance  in  promoting  it. 
The  answor  of  the  Coid  <6  Iran  Company — ^while  admit- 
ting the  oontrol  for  many  years  (throu^^  stock  ownership 
and  by  lease)  of  the  Tremont  and  o<^er  coal  companieSi 
which  owned  about  9,000  acres  of  coal  lands  in  the  Schuylkill 
regi<m — goes  on  to  aver  that  aU  these  shares  and  all  its  own 
coal  lands,  purchased  or  otherwise  acquired,  were  obtained  in 
the  normal  course  of  its  lawful  corporate  business,  and  in  the 
exerdae  of  the  lawful  powers  granted  by  its  charter,  and 
aTers,  furthw,  that  these  lands  were  acquired  with  the  pur- 
pose of  mining  them  as  soon  as  practicable,  and  thus  of  se- 
ottring  the  means  of  competing  continuously  in  producing 
and  selling  the  very  commodity  Uiat  it  was  chartered  to  mine 
and  selL   With  reference  to  the  purchases  of  coal  from  other 
{MToducers,  it  avers  that  such  purchases  were  in  the  usual 
course  of  business,  have  always  been  made  from  th%  begin- 
ning of  its  active  operatioos,  and  in  fact  were  made  by  tbe 
receivers  appointed  by  the  tjnited  States  court  during  tbe 
tiiree  reoeiver^ps  that  extended  (with  an  interval  of  five 
years)  from  May,  1880,  to  December,  1896,  and  avers  further, 
that  such  purchases  were  made  in  the  lawful  exercise  of  law- 
ful powers  and  in  the  usual  course  of  business,  and  are 
neither  influenced  nor  constrained,  but  are  made  only  because 
both  parties  find  them  advantageous,  economical,  and  other^ 
wise  profitable.    With  reference  to  the  advances  made  by  tbB 
old  Beading  Bailroad,  it  declares  the  transactions  to  have 
been  natural  and  lawful;  the  object  being  to  aid  the  Cioal  & 
Iron  Company  to  acquire  coal  lands,  tbe  shares  of  other  coal 
mining  companies,  and  shipping  and  marketing  facilities,  so 
that  tiie  lands  might  be  developed  and  the  production  and 
sale  of  anthracite  might  be  increased.    The  amount  of  ihe^ 
advances  is  as  follows: 

1.  A  mortgage  bond,  dated  July  1, 1874 |S0^  000, 000.  CO 

2.  A  mortgage  boad,  dated  December  28,  lS7e 10,000,000.00 

a  Oesh  advances 24, 879, 836. 33 

4.  Current  business  account,  about ^      4, 800, 000. 00 
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By  far  the  largest  part  of  this  indebtedness  accrued  long 
prior  to  1890,  and  most  of  it  prior  to  1887;  these  advances 
and  the  old  Railroad's  guaranty  both  being  authorized  by 
law. 

The  answer  of  the  Reading  Railway  avers  that  it  has 
always  been  a  carrier  not  only  of  anthracite  but  also  of  bi- 
tuminous coal  and  of  general  merchandise.    In  1912,  while 
it  carried  11,225,000  tons  of  anthracite,  it  carried  nearly 
15,000,000  tons  of  bituminous  coal,  and  nearly  23,000,000 
tons  of  general  merchandise.    It  denies  that  the  old  [36&] 
Reading  Railroad  violated  any  law  by  acquiring  the  capital 
stock  of  the  Coal  &  Iron  Company  in  1871,  or  by  buying  or 
guaranteeing  its  bonds, 'since  the  Coal  &  Iron  Company's 
charter  expressly  made  it  lawful  "  for  any  railroad  or  min- 
ing company  existing  under  the  laws  of  this  State  to  sub- 
scribe for  or  purchase  the  stock,  or  to  purchase  or  guarantee 
the  bonds,  of  the  company  hereby  incorporated."    With  ref- 
erence to  the  canal  of  the  Schuylkill  Navigation  Company, 
it  denies  that  the  contract  of  the  old  Railroad  Company — 
which  was  duly  authorized  by  a  Pennsylvania  statute  of 
April  14,  1870  (P.  L.  75) — or  the  old  Railroad's  acquisition 
of  a  large  part  of  the  Navigation  Company's  capital  stock, 
was  intended  to  suppress  competition  in  the  transportation 
of  coal  by  the  canal,  or  in  any  way  tended  to  monopoly  of 
that  sort,  denying  the  diversion  of  such  traffic  to  the  Rail- 
road.   On  the  contrary,  it  avers  that  the  channel  of  the  canal 
does  not  reach  the  mines — ^the  points  of  origin  of  the  coal — 
and  cannot  make  the  deliveries  required  by  the  markets  at 
the  points  of  destination,  that  purchasers  of  coal  will  not 
tolerate  the  slow  transportation  by  canal  when  transporta- 
tion by  rail  can  be  obtained,  and  that  the  services  necessary 
in  the  carriage  or  delivery  of  anthracite  cannot  be  economi- 
cally performed  by  the  canal.    It  denies,  therefore,  that  the 
canal  is,  or  could  be,  an  active  competitor  of  t^e  Railway 
in  carrying  coal  from  the  mines  to  tidewater  at  Philadelphia 
or  to  intermediate  points. 

The  Central  Ra3/road?8  answer  details  the  steps  that  led 
np  to  the  contract  of  March,  1871,  by  which  the  Lehigh  & 
Susquehanna  Railroad  was  leased  from  the  Lehigh  Naviga- 
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tion  Ccmipaiiy.    At  first — in  1847— the  Central  was  a  short 
local  railroad  in  New  Jersey,  but  afterwards  grew  (always 
under  legislative  authority)   into  a  through  route  across 
New  Jersey  from  Easton,  on  the  Delaware  River,  to  New 
York  Harbor,    Its  connections  were  of  great  importance. 
At  Eastern  it  connected  with  the  Lehigh  Valley  Bailroad ; 
oppoeile  Easton,  with  the  Lehigh  &  Susquehanna  Railroad ; 
at  Hampton,  a  few  miles  farther  east,  with  the  Delaware, 
Liackawanna  &  Western  Railroad ;  and  it  also  had  a  tlirough 
coimection  to  the  west  by  way  of  Easton,  Reading,  and 
Harrisburg,  known  as  the  "Allentown  route,"  over  the  Le- 
high Valley,  the  old  Reading  Railroad,  and  the  Pennsfyl- 
vania.    From  all  these  sources  it  received  much  business, 
and  in  order  to  take  care  of  this  business  it  was  obliged  to 
sp^id  a  great  deal  of  money  in  construction  and  in  terminal 
and  other  facilities.    For  example,  at  one  time  it  was  com- 
pelled to  have  a  third  rail  in  order  to  accommodate  the 
Lackawanna  cars,  which  were  then  of  broad  gauge.    Li 
1871  the  loss  of  a  large  part  of  this  business  was  threatened. 
The  Lehi^  Valley  had  acquired  or  was  acquiring  a  line  of 
its  own  to  New  York  Harbor.    So  was  the  Lackawanna; 
while  the  Lehigh  Navigation  Company's  railroad  was  ap- 
parently on  the  point  of  making  a  traffic  arrangement  with 
the  Lackawanna.    The  AUentown  route  had  been  disrupted, 
and  the  Pouisylvania's  traffic  had  been  lost.    In  this  situa- 
tion— ^having  lost  the  Pennsylvania's  traffic,  much  of  the 
Lehigh  Valley's  traffic,  with  a  prospect  of  losing  the  rest, 
and  all  ihe  passenger  and  general  freight  traffic  of  the 
Lackawanna,  with  a  prospect  of  losing  its  coal  also-^the 
Central  was  compelled  to  decide  whether  it  would  abandon 
compdition  [S56J  witii  its  rivals  and  resume  its  local  char- 
acter or  woidd  become  an  active  competitor.    Choosing  the 
latter  course,  it  entered  the  anthracite  field  by  making  the 
lease  m  question.    The  arrangement  benefited  the  public 
by  creating  and  maintaining  a  through  route ;  it  benefited 
the  Coitral's  stockholders  by  giving  them  a  permanent 
Pennsylvania  connection ;  and  it  benefited  the  Lehigh  Navi- 
gation Company's  stockholders  by  giving  them  a  tidewater 
outlet  for  their  coal.    The  answer  denies,  further,  that  either 
now  or  recently  the  Central  has  operated  vessels  to  Long 
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Island  Sound  or  to  New  England  (the  Wilkes-Barre  Cod 
Company  now  owning  and  operating  the  fleet),  and  denies 
also  (as  do  several  other  answers  also)  that  the  carriage  of 
anthracite  by  railroad,  at  the  rates  now  and  for  a  long  time 
past  in  force,  has  been  or  is  enormously  profitable. 

The  WilkeS'Barre  Coal  Company  admits  the  purchase  of 
coal  from  other  producers,  but  avers  the  lawfulness  and  eiis- 
tomary  character  of  the  transaction,  declaring  that  it  neither 
influences  nor  constrains  such  contracts,  which  are  entered 
into  only  because  the  parties  find  them  mutually  advan- 
tageous, economical,  and  otherwise  profitable.  It  also  avers 
its  active  competition  at  all  times  with  other  coal-producing 
companies.  In  August,  1912,  the  Coal  Company  bought, 
and  shortly  afterwards  paid  for,  the  tugs  and  barges  of  the 
Central  Bailroad,  and  since  that  time  has  operated  them  be- 
tween New  York  Harbor  and  New  England. 

The  Wilmington  cfe  Northern  Railroad  avers  that  anthra- 
cite is,  and  has  been,  a  comparatively  small  part  of  its 
freight;  its  principal  freight  being,  as  it  has  always  been, 
iron  and  steel  and  the  raw  materials  entering  into  their 
manufacture,  and,  next  to  these,  agricultural  and  dairy  prod- 
ucts. It  avers,  also,  that  its  line  is  and  has  always  been  con- 
necting and  supplementary  with  the  Beading  Railway,  hav- 
ing been  built  for  this  very  purpose — the  two  lines  forming  a 
natural,  direct,  through  route  from  points  <m  one  to  points 
on  the  other — and  that  to  maintain  such  a  route  aids  com- 
merce instead  of  restraining  it. 

The  Lehigh  Navigation  Company^8  answer  sets  forth, 
inter  alia,  as  follows : 

Certain  persons  named  in  a  very  early  Pomsyivania  stat- 
ute were  interested  in  coal  mines  near  Mauch  Chunk,  on  the 
Lehigh  Biver,  and  in  the  improvement  of  the  river  in  order 
to  market  their  coal.  By  a  canal  and  slack- water  naviga- 
tion, afterwards  constructed  by  them  or  by  their  sucoeflBOini, 
coal  was  carried  down  the  river  to  Easton,  where  it  met  the 
Delaware  Division  Canal,  which  had  be^a  built  by  the  State 
of  Pennsylvania  from  Easton  to  tidewat^  on  the  Delaware 
Biver.  Thus  coal  could  be  brought  fr<nn  the  Lehigh  reg^cn 
to  Philadelphia  and  its  neighborhood.    Later,  im  1837,  the 
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Nayigatkni  Oompiuay  was  authorized  to  build  a  railroad 
ixima  its  canal  over  the  mountain  into  the  Wyoming  region. 
In  1862,  after  part  of  the  canal  had  been  swept  away  by 
floods,  the  legislature  permitted  this  gap  to  be  replaced  by  a 
railroad.  In  1864  the  Navigation  Company  was  empowered 
to  extend  the  railroad  to  Easton,  and  bridge  the  Delaware 
Biver  to  Phillipsburg.  The  Navigation  Company  also 
owned  a  large  acreage  in  the  Wyoming  region,  and  con- 
trolled (through  stock  ownership  in  the  Honey  Brook 
[867]  Coal  Company)  other  lands  in  the  Lehigh  region. 
The  nK>tive  and  purpose,  therefore,  for  the  construction  of 
the  canal  and  the  railroad,  were  to  afford  a  market  for  the 
coal  mined  in  those  regions,  and  these  public  highways 
would  never  have  been  built  if  much  of  the  coal  had  not 
been  owned  by  tiieir  builders.  The  Navigation  Company  is 
the  leasee  of  the  Delaware  Division  Canal  under  authority 
from  the  State  of  Pennsylvania,  and  avers  that  over  neither 
canal  has  it  exercised  any  other  than  a  lawful  power.  With 
reftt^nce  to  the  agreement  of  March,  1871,  wiUi  the  Central 
Bailroad,  it  avers  that  the  main  purpose  of  the  modification 
made  in  1883  was  to  prevent  the  old  Reading  Bailroad  (after 
it  had  acquired  control  of  the  Navigation  Company's  rail- 
road) from  diverting  the  Wyoming  coal  and  other  traffic  in 
&v<Mr  of  the  Reading's  own  lines,  and  it  denies  any  practice 
by  Uie  parties  modifying  the  terms  of  the  agreement.  It 
adBdits  that,  out  of  200,000  shares,  it  owns  500  shares  of  the 
Wilkes-Barre  Coal  Company's  stock,  and  explains  that  these 
were  bought  to  protect  a  debt  for  which  they  had  been 
pledged;  and  it  denies  any  concert  of  action  with  the  Cen- 
tral Railroad  in  the  management  of  the  Wilkes-Barre  Coal 
Company  in  order  to  suppress  competition. 

With  reference  to  the  Hudson  River  Railway,  the  Navi- 
gation Company  denies  having  control  of  its  policy  or 
management^  eittier  alone  or  jointly  with  the  Central  Rail- 
road, and  either  directly  or  indirectly. 

With  reference  to  the  New  England  Railroad,  it  details 
the  stqra  in  the  organisation  of  that  company.  Originally, 
two  small  roads  existed  that  the  Navigation  Company  had 
acquired  as  feeders  from  certain  slate  quarries  to  its  own 
railroad,  tiie  Liehigh  &  Susquehanna.    In  1904  it  undertook 
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to  increase  the  traffic  over  these  two  roads  bj  seeoring  an 
entrance  into  New  England  over  the  New  York,  New  Haven 
&  Hartford  £fystem.  One  of  these  two  roads  had  a  connec- 
tion in  Pennsylvania  with  the  New  England  Railroad,  which 
was  then  operating  a  line  (under  various  arrangements) 
from  Slatington,  Pa.,  to  Campbell  Hall,  N.  Y.,  where  it 
connected  with  roads  running  into  New  England.  With 
the  object  stated — ^the  increase  of  traffic  over  the  two  roads 
referred  to — the  Navigation  Company  acquired  the  capital 
stock  of  the  New  England  Railroad,  and  merged  the  three 
roads.  Thus  enlarged,  the  New  England  Railroad  c<mnects 
with  the  Central  Railroad  at  Bethlehem,  and  with  the  Le- 
high Valley  at  Slatington.  It  has  other  connections  also— 
at  Campbell  Hall  with  the  New  York,  New  Haven  &  Hart- 
ford, with  the  West  Shore,  with  the  Erie,  and  with  the 
New  York,  Ontario  &  Western;  at  Slatington  with  the 
Reading  Railway ;  at  Martins  Creek  with  the  Pennsylvania ; 
at  Portland,  with  the  Delaware,  Lackawanna  &  Western; 
and  at  Hainesburg  Junction  with  the  New  York,  Susque- 
hanna &  Western.  From  this  junction  point  it  reaches 
tidewater  at  New  York  under  a  trackage  agreem^it  with 
the  New  York,  Susquehanna  &  Western.  Moreover,  the 
Navigation  Company  desired  a  direct  outlet  from  its  mines 
in  the  Panther  Creek  Valley  to  New  England  points  by  the 
way  of  the  New  England  Railroad.  Neither  the  C^tral 
Railroad  nor  the  Lehigh  Valley  (both  of  whose  lines  con- 
nect with^  the  New  England  Railroad)  would  agree  to  a 
suitable  through  rate  and  traffic  arrangement,  and  accord- 
ingly the  [268]  Navigation  Company  determined  to  extend 
the  New  England  Railroad  to  Tamaqua,  where  a  connec- 
tion could  be  made  with  the  Panther  Creek  Railroad.  The 
extension  was  built  in  1911-12,  and  the  reasons  therefor 
were  to  provide  an  additional  outlet  to  market  for  coal 
from  the  Schuylkill  and  Lehigh  regions,  and  to  compete  in 
rates  and  facilities  with  the  lines  of  the  Lehigh  Valley  and 
of  the  Central  Railroad. .  In  June,  1918,  the  Panther  Creek 
Railroad  with  its  equipment  was  bought  by  the  New  Eng- 
land Railroad,  and  the  two  roads  were  merged  and  are  now 
operated  by  the  New  England  Railroad.  As  now  extended, 
fhe  New  England  Railroad  is  the  most  direct  route  from 
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these  two  regions  to  points  in  New  England.  Thus  a  new 
competitor  was  introduced,  railroad  competition  was  stimu- 
lated, and  shippers  were  benefited. 

The  answer  of  the  New  England  Bailroad  avers  that  its 
lines  serve  the  slate,  the  cement,  and  other  industries,  only 
about  25  p^  cent  of  its  tonnage  being  anthracite.  Its  lines 
did  not  reach  the  coal  field  until  1912.  It  avers,  also,  that  its 
most  important  extension  is  the  most  recent,  by  which  the 
Navigation  Company's  gathering  railroad  (the  Panther 
Creek)  is  reached  at  Tamaqua,  because  this  connection  has 
given  the  Navigation  Company  better  routes  and  facilities, 
has  given  it  an  additional  route  not  before  available  to  tide- 
water at  New  York  and  also  to  points  reached  by  the  Lehigh 
Valley  £fystem,  and  has  also  opened  an  additional  route  from 
the  Navigation  Company's  mines,  not  only  to  the  slate  and 
the  cement  regions  of  Pennsylvania,  but  also  to  other  points 
in  New  Jersey,  New  York,  and  New  England.  The  answer 
avers,  further,  that  since  the  New  England's  stock  was  ac- 
quired by  the  Navigation  Company  competition  by  railroad 
has  been  stimulated,  because  the  Navigation  Company  has 
supplied  the  necessary  capital  for  improvements,  extensions, 
and  equipment  As  an  example,  it  avers  that,  whereas  coal 
shipped  from  the  Lehigh  and  the  Schuylkill  regions  to  New 
En^and  points  over  the  Poughkeepsie  bridge  route  were 
formerly  carried  by  the  Hudson  River  Railway,  the  New 
England  Bailroad  now  carries  a  proportion  of  this  tonnage, 
this  being  a  result  of  the  connection  made  with  the  Panther 
Creek  Railroad.  It  denies  that  a  common  control  governs 
the  New  England  Railroad  and  the  Hudson  River  Railway, 
and  avers  that  the  persons  in  control  of  the  latter  have  no 
financial  or  other  interest  in  the  former,  and  no  voice  or  in- 
fluence in  its  management  and  operation.  It  declares  itself 
to  be  a  competitor  of  the  Central  Railroad  and  of  other  lines 
in  carrying  coal  and  other  commodities  to  tidewater,  to  New 
England,  and  to  other  points,  and  denies  the  existence  of  re- 
strictive agreements  with  any  of  them.  For  years,  especially 
since  1900,  its  extension  has  been  constant,  its  usefulness  as  a 
common  carrier  has  increased,  and  its  facilities  have  served 
the  public  better.  It  has  given  the  Lehigh  Navigation  Com- 
pany and  all  other  shippers  additional  communication  with 
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points  in  New  York,  ki  New  England,  and  in  the  West,  and 
its  conduct  as  a  common  carrier  has  been  fair  and  without 
discrimination.  Its  present  status  is  declared  to  be  vital  to 
the  welfare  of  the  Navigation  Company,  and  to  vast  cement, 
slate,  and  other  industries,  and  any  interference  therewith 
would  be  likely  to  result  [259]  in  some  competitive  and  an- 
tagonistic interest  obtaining  control,  to  the  detriment  of  the 
territory  now  served  by  its  lines. 

The  answer  of  the  Hudson  River  Railway  avers  that  it 
has  repaid  the  money  advanced  by  the  Lehigh  Navigation 
Company  and  the  Central  Railroad,  and  that  these  advances 
were  made  to  build  and  maintain  a  line  to  be  operated  by 
the  Hudson  River  Railway  in  competition  with  the  then  ex- 
isting lines  between  points  in  New  England  and  in  the  sec- 
tion immediately  west  thereof,  so  as  to  facilitate  traffic  be- 
tween these  points.  It  avers,  further,  that  after  its  lines 
were  extended  its  traffic  did  increase  greatly,  thus  justifying 
the  extension  and  benefiting  the  public  and  other  railroad 
companies  not  parties  to  this  suit.  It  avers  that  its  traffic 
rates  and  charges  have  largely  diminished  during  the  period 
referred  to,  and  that  traffic  is  carried  over  its  lines  as  cheaply 
as  by  any  other  railroad  operating  by  any  route  between  the 
same  points. 

Other  matters  will  be  touched  upon  in  the  course  of  the 
discussion.  The  loUowing  diagram  may  make  the  situation 
easier  to  comprehend.  There  are  two  groups  of  corpora- 
tions, headed  by  the  Holding  Company  and  by  the  Lehigh 
Navigation  Company,  respectively: 

ScbuylUll  Nftvintfon  Company 
Wiloiingtoii  &  Northern  Railroad 
Reading  Raflway  (which  is  also  lessee  of  the 
1    xxmtnrutx  Ha  Wilmington  &  Northern  Railroad) 

*•  °«^fl£,S?«f  Coal  &  Iron  Company     ^ 

owns  stock  oil  *^^  /Wilkea-Baire  Coal  Ca 

Central  Raifroad  ©wns  itock  of  ^Hudson  River  Ry.  (in  part) 

^°^**^*"^^**  land  is  leasee  of  Lehigh  &8u8q.R.R.  '   ^     *^  ' 
I    (which  belongs  tolhe  Lehigh  NaT.  Co.) 


%  Lbhioh  Nay. 
Co.,  whose 
stock  is  not 
owned  by 
the  other 
oompani^Sy 


Lehigh  &  Susquehanna  RaUroad  QkA  toaaed  It  in  Maroh,  1871,  to  the 
Central  Railroad) 


Lehigh  Oaaal  (and  Is  also  tba  lessee  af  its  coattimatloii,  the  Delaware 
Division  Canal) 


And  ownsftook  f  Bndson  Rivir  Raflwaj  (In  par^ 
of  \New  Xo^hmI  Baikoaa 
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Wiihont  going  into  details,  we  may  dispose  briefly  of  one 
or  two  matters. 

First  The  gwmtUy  of  the  wnndned  deposit.  On  this 
subject  opinions  differ,  and  in  the  nature  of  things  the  quan- 
tity cannot  be  accurately  measured.  The  only  light  that  is 
available  comes  from  calculations  that  vary  in  results,  and 
sonw  of  the  evidence  warns  us  to  be  cautious  in  relying  upon 
these  estimates.  For  present  purposes  we  think  it  sui&- 
cient  to  say  that  the  unmined  deposit  seems  to  be  very  large 
indeed;  it  is  not  likely  to  be  exhausted  for  two  or  three 
generations  at  least,  even  at  the  rate  of  mining  now  prac- 
tised. We  feel  justified,  therefore,  in  leaving  the  remoter 
future  to  take  care  of  itself;  our  concern  is  with  the  present, 
and  with  so  much  of  the  future  as  lies  fairly  near.  Accord- 
ingly, we  shall  not  attempt  to  estimate  in  hundreds  of  mil- 
lions the  tons  still  in  the  ground,  but  shall  [360]  content 
ourselves  with  the  rather  vague,  but  we  think  the  sufficient, 
statement  that  the  field  still  contains  a  supply  that  will 
apparently  supply  the  demand  for  not  less,  probably  for 
nrach  more,  than  50  years. 

Second.  The  canals  and  the  WUmington  <&  Northern  Rail- 
road. Little  need  be  said  about  these.  The  evidence  satis- 
fies us  that  all  of  them  are  negligible  factors,  which  may  be 
disregarded.  The  bill  may  therefore  be  dismissed  as  to  the 
Wilmington  &  Northern  Bailroad,  and  relief  will  be  denied 
as  to  tibe  canals. 

But  the  other  transactions  need  further  consideration,  and 
these  will  now  receive  attention. 

Lehioh  Navio^tion  Oompant. 

[1]  Evidently  the  relation  of  the  Lehigh  Navigation  Com- 
pany to  the  Holding  Company  is  a  matter  of  much  impor- 
tance, and  seems  to  come  first  in  order.  As  will  be  observed, 
the  essential  connection  between  the  two  principal  groups  is 
the  lease  of  the  Lehigh  and  Susquehanna  Railroad,  made  in 
1871^  and  modified  in  1883  and  1887.  If  the  lease  is  not  in 
violation  of  law,  the  Navigation  group  drops  out  of  this  liti- 
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gation.  We  may  dismiss  from  consideration  the  minor 
charge  concerning  the  holding  of  stock  by  the  Navigation 
Company  and  by  the  Central  Bailroad  in  the  Alliance  Coal 
Company  and  the  Wilkes-Barre  Coal  Company.  The  stock 
of  the  Alliance  Company  consists  of  90,000  shares.  Of 
these,  the  Navigation  Company  holds  83,920,  and  the  Cen- 
tral Eailroad  6,000 ;  the  remaining  80  shares  being  held  by 
other  interests.  The  stock  of  the  Wilkes-Barre  Coal  Com- 
pany consists  of  184,250  shares.  Of  these  the  Central  Bail- 
road  holds  169,823,  and  the  Navigation  Company  600  (which 
it  took  originally  as  collateral  for  a  note,  and  was  obliged 
to  buy  in  when  its  debtor  made  default) ;  the  remaining 
13,927  shares  being  held  by  other  interests.  The  evidence 
does  not  show  that  the  holdings  in  these  two  companies 
owned  by  the  Navigation  Company  and  by  the  Central  Rail- 
road, respectively,  have  been  unlawfully  used  in  combination 
or  otherwise ;  on  the  contrary,  the  Navigation  Company  and 
the  Wilkes-Barre  Coal  Company  have  been  active  competi- 
tors for  the  sale  of  coal  during  many  years.  And  so,  also, 
we  may  dismiss  the  charge  about  certain  lateral  allowances 
in  freight  rates  on  coal.  If  they  are  objectionable  for  any 
reason,  the  correction  cannot  be  made  in  this  forum;  the 
Interstate  Commerce  Commission  has  primary  jurisdiction 
of  these  matters,  and  to  that  tribunal  the  Government  or 
any  other  complainant  must  be  referred. 

Turning  now  to  the  lease  of  1871,  we  may  say,  first,  that 
of  course  neither  party  could  have  intended  then  to  violate 
a  Federal  statute  that  was  not  passed  until  nearly  20  yeara 
afterward.  The  reasons  for  making  the  lease  have  already 
been  referred  to,  but  they  may  be  stated  again.  The  parties 
acted  under  legislative  sanction,  and  we  are  satisfied  that 
the  agreement  was  greatly  to  the  benefit  of  both  companies. 
Indeed  (since  the  Lehigh  Canal  need  not  be  considered), 
the  Government  attacks  the  lease  on  two  grounds  only:  (1) 
Because  it  suppressed  competition  between  the  Navigation 
Company  and  the  Wilkes-Barre  Coal  Company  in  the  pro- 
duction and  sale  of  anthracite;  and  (2)  because  it  requires 
the  Navigation  Company  to  ship  [261]  three-fourths  of  its 
output  over  the  Central  Railroad,  and  thereby  restricts  un- 
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reasQUAbly  the  Navigation  Company's  freedom  to  select  its 
o^wn  markets  and  otherwise  to  carry  on  its  business,  thus 
preventing  other  carriers  in  the  same  locality  from  compet- 
ing with  the  Central  Railroad  for  the  carrying  of  such 
output 

The  answer  to  the  first  objection  is  to  be  found  in  the 
evidence;  the  lease  fostered  competition,  instead  of  sup- 
pressing it.  The  reasons  that  induced  the  Navigation  Com- 
pany to  lease  its  railroad  are  fully  set  forth  in  the  following 
report  made  by  the  board  of  managers  to  a  special  meeting 
of  stockholders  held  March  28,  1871: 

"The  stockholders  have  been  called  together  to  consider  and  act 
upon  a  lease  to  the  Central  Railroad  Company  of  New  Jersey  of  the 
raUroads  owned  and  controUed  by  this  company,  and  also  to  consider 
an  act  of  the  legislature  giving  the  company  authority  to  fund  and 
consolidate  their  various  forms  of  indebtedness. 

''To  understand  fuUy  the  causes  which  led  to  the  negotiations 
which  have  terminated  in  the  lease  of  our  railroads,  it  is  necessary 
to  refer  to  events  which  have  transpired  during  the  last  three  years. 

"The  Lehl^  &  Susquehanna  Railroad  was  opened  for  business 
throughout  Its  entire  length  early  in  1868,  when  the  coal  trade  was 
greatly  depressed,  and  the  company,  already  burdened  with  debts 
Incurred  in  its  construction,  found  It  necessary  to  Incur  further 
obligations,  at  high  rates  of  Interest,  to  equip  the  road  and  increase 
Its  fiRcillties  tor  business,  without  which  it  could  not  be  a  source  of 
any  considerable  revenue  to  the  company. 

**  The  capacity  of  the  railroads  across  the  State  of  New  Jersey  to 
transport  coal  was  then  limited  by  inadequate  terminal  facilities  or 
insufficiency  of  motive  power,  and,  with  other  large  roads  previously 
in  the  field  pressing  coal  upon  them,  we  had  from  the  first  a  contest 
to  secure  proper  facilities  for  the  transportation  of  the  coal  carried 
to  the  Delaware  River  by  our  railroad  for  markets  beyond.  A  con- 
tract made  with  the  Morris  &  Essex  Railroad  Company,  In  Septem- 
ber, 1868,  provided  railroad  transportation  and  terminal  facilities 
tcv  only  a  portion  of  what  we  had  to  offer,  and  that  only  for  a 
period  of  five  years,  and  it  was  not  until  the  fall  of  1869  that  we 
could  secure  adequate  terminal  facilities  from  the  Central  Railroad 
of  New  Jersey,  although  they  were  ready  at  an  earlier  period  to 
transport  coal  for  us.  The  uncertain  tenure  secured  In  1868  was, 
after  negotiations  extending  during  a  period  of  nearly  a  year,  ren- 
dered reliable  and  satisfactory  for  a  limited  period  by  a  contract 
executed  on  1st  November,  1870,  which  secured  to  the  company  full 
terminal  and  other  facilities  for  all  the  coal  we  might  be  prepared 
to  offer  to  the  Central  Railroad  of  New  Jersey  during  the  running 
95825**— 17— vol  6 22 


Digitized  by  VjOOQIC 


838  298  VBDBRAL  Bffl>0«TEB^  tit. 

Opinion  of  tiie  Ooort 

of  the  contract,  and  a  prorate  of  charges  on  coal  from  tlie  Wjoming 
region  to  tide.  Until  the  eacecution  of  this  contract— which  cen- 
tinnM  in  force  for  four  years,  and  is  subject  to  terminaticm  six 
months  thereafter—we  had  no  satisfactory  arrangement  tar  the 
delivery  in  New  Xorlt  waters  of  the  great  bulk  of  the  coal  offered 
to  us  for  transportation  by  railroad.  These  contracts,  however, 
extend  only  for  a  few  years,  at  the  expiration  of  which  time  the 
Lehigh  &  Susquehanna  Railroad  might  find  itself  in  an  isolated 
position.  Its  principal  business  must  ever  be  the  transportation 
of  coal  and  other  merchandise  to  New  York  or  its  vicinity,  to  whidi 
three  New  Jersey  roads  offered  certain  facilities — the  Morris  & 
Essex,  Belvldere  Delaware,  and  the  Central  Railroad  of  New  Jersey. 
The  Morris  &  Essex,  since  the  contract  made  with  it  in  1868,  had 
fallen  into  the  hands  of  a  rival  coal  company,  whose  roads  were  ex- 
tending to  points  reached  by  the  Lehigh  &  Susquehanna  Railroad, 
so  that  its  interests  would  be  adverse  to  fostering  tlie  interests  of 
this  company.  The  Belvldere  Delaware  Railroad  is  owned  by  the 
Camden  &  Amboy  Railroad  Company,  which  is  well  known  to  be 
negotiating  to  transfer  its  roads  to  a  company  whose  interests  are 
not  identical  with  our  own,  and  which  might  not  be  disposed  to  aid 
us  in  furnishing  facilities  for  developing  a  large  business  ip  the 
future.  Should  the  Central  Railroad  Company — thus  left  as  our  only 
satisfactory  outlet — ^join  its  interests  to  others  antagonistic  to  our 
own,  we  would,  at  the  expiration  of  our  [262]  contract,  be  left  at 
the  mercy  of  our  rivals,  or  be  obliged  to  protect  the  millions  already 
invested  by  a  further  expenditure  to  aid  in  building  a  new  railroad 
across  New  Jersey. 

"The  contracts  with  the  New  Jersey  roads  were  for  the  trans- 
portation of  coal  only,  and  we  had  not  satisfactory  arrangement  for 
passengers  and  general  merchandise.  For  the  development  of  these 
branches  of  the  business  we  felt  the  necessity  of  an  immediate 
alliance  with  a  company  which  controlled  a  New  York  terminus. 
The  present  lease  must  increase  our  revenue  from  these  sources  very 
largely. 

'*  Freshets  and  strikes  and  a  dull  coal  market  for  some  years  past 
have  rendered  it  difficult  for  the  company  to  provide  means  for  the 
double  tracking  and  further  equipment  of  our  roads  as  rapidly  as 
needed  and  for  the  development  of  our  valuable  mining  properties. 
We  have  therefore  sought  an  alliance  with  another  company,  which 
would  offer  to  that  company,  upon  terms  mutually  advantageous, 
inducements  to  provide  means  for  the  development  of  all  our  inter- 
ests. The  result  of  these  negotiations  has  been  an  agreement  for  a 
lease  of  our  railroads  to  the  Central  Railroad  Company  of  New 
Jersey  on  the  following  terms :  [Then  follow  the  details  of  the  lease.] 

**  The  results  expected  from  this  lease  are — 

"First.  The  entire  relief  of  this  company  from  any  demands  f^r 
further  equipment  It  relieves  it  also  from  the  necessity  of  future 
e^;)enditure  for  the  extension  of  the  road  and  its  branches,  required 
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hj  tb»  Ucnaie  of  Kb  biwliiess,  until  we  can  seciuae  the  means  at 
reaacmnble  rates. 

**  Second.  We  secure  the  full  influence  and  all  the  facilities  of  a 
powerful  corporation,  controlling  the  shortest  and  best  line  across 
New  JersejTt  in  the  developoMiit  of  the  trade  of  all  kinds  on  onr  line 
of  rallnMd. 

**  Th!tr±  Many  collateral  adraatages  will  result  to  our  different 
Into^sts  from  this  lease,  wbidi  cannot  be  secured  by  direct  cove- 
luuBts,  but  must  resolt  from  the  efficient  operation  of  the  line  and 
the  aUiaiH»  thus  secured  between  the  two  companies. 

**  Fourth.  A  moderate  increase  on  the  gross  receipts  of  last  year, 
wbien  our  own  mines  were  idle  for  six  months,  ^e  mines  of  our 
prtDcHml  transporter  not  fully  opened,  rates  low,  and  business  in  all 
brandisB  dun,  will  glre  us  a  snffldent  revenue  from  the  road  alone 
to  pay  all  o€  our  interest  beyond  that  provided  by  our  misoellaneous 
recetptB,  other  than  those  from  our  canals  and  from  the  mining  of 
coal.  We  anticipate  a  steady  gro^^  of  business,  and  believe  that  it 
win  not  be  long  before  the  revenue  derived  from  this  lease  will  con- 
■MeraUy  eseeed  the  Interest  of  our  entire  indebtednais. 

**  The  oooflrmatlon  of  thto  lease  by  the  stockholders  will  leave  the 
eoaqnuiy — as  during  the  period  of  its  greatest  prosperity — a  'coal 
and  navigation'  company,  with  its  canal  and  valuable  Lehigh  coal 
pn^>erty,  its  large  amount  of  real  estate,  becoming  more  valuable 
from  year  to  year,  and  in  addition  the  recently  acquired  tracts  of 
ftrst-<dass  ooal  lands  in  the  WyiHuing  region,  which  promise  in  the 
future  to  be  a  large  and  Inereaalac  source  of  revenue ;  also,  the  con- 
trol of  the  transportation  of  tlm  product  of  otlier  tracts  equally  large 
and  more  fully  developed.  If  the  result  of  this  n^otiation  shall  be 
a  return  to  the  pro^ierity  of  that  period,  the  managers  will  have 
great  cause  of  sattafacUon  with  their  work." 

To  this  we  may  add  the  following  extract  from  the  report 
of  May  2, 1871: 

**  In  addition  to  the  reftsons  stated  at  the  specSial  meeting,  a»  among 
ttiese  which  induced  the  managers  to  enter  into  the  n^jotiaticms  for 
the  lease,  may  be  added  the  difficulty  of  carrying  our  large  and  in- 
creasing floating  d€ftt.  The  railroads  were  making  demands  on  our 
resources  for  additional  ildings,  tra^s,  bttiMttngs,  and  eiiuipment; 
and  by  leasing  them  we  are  not  only  retleved  from  aU  ilimands  fbr 
equipment,  and  any  present  demands  for  money  for  additions  to  the 
road*  but  have  also  secured  toanclal  aid  which  will  enable  us  to  pay 
off  a  portion  of  the  floating  debt  and  fund  the  remainder.  The  sale 
to  the  Central  Cotnpany  Of  materials,  madiinery,  and  securities,  in- 
cluding a  mffllon  of  bonds  of  our  tiMpoaed  general  mortgage^  will  give 
us  $1,000,000,  and  ttHs  amount,  with  oof  net.rne](tt»idtuing  the  first 
Jour  months  aftev  reini9p[8Mltion  ol  woi^  $l  thf  .i9jF^es»  wfli  reduce 
our  floating  debt  to  less  than  $1,000,000.  This  sum  we  expect  to  pro- 
vide for  hereafter  by  the  sale  of  bonds." 
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The  dangerous  position  of  the  Central  Bailroad  has  al- 
ready been  stated  in  the  summary  of  its  answer  given  above, 
but  for  convenience  we  repeat  the  summary  here: 

"The  Central  Railroad's  answer  details  the  steps  that  led  up  to 
the  contract  of  March,  1871»  by  which  the  Lehigh  &  Susquehanna 
Railroad  was  leased  from  the  Lehigh  Navigation  Connpany.  At  first — 
in  1847 — ^the  Central  was  a  short  local  railroad  in  New  J^aey,  but 
afterwards  grew  (always  under  legislative  authority)  into  a  throofi^ 
route  across  New  Jersey  from  Easton,  on  the  Delaware  River,  to  New 
York  Harbor.  Its  connections  were  of  great  importance.  At  Easton 
it  connected  with  the  Lehigh  Valley  Railroad;  opposite  Easton,  with 
the  Lehigh  &  Susquehanna  Railroad;  at  Hampton,  a  few  miles  far- 
ther east,  with  the  Delaware,  Lacloiwanna  &  Western  Railroad;  and 
it  also  had  a  through  connection  to  the  West  by  the  way  of  Eastern, 
Reading,  and  Harrisburg,  known  as  the  *AUentown  route,*  over  the 
Lehigh  VaUey,  the  old  Reading  Railroad,  and  the  Pennsylvania. 
From  all  these  sources  it  received  much  business,  and  in  order  to  take 
care  of  this  business  it  was  obliged  to  spend  a  great  deal  of  mooey 
in  construction  and  in  terminal  and  other  faciUties.  For  exmnple, 
at  one  time  it  was  compeUed  to  have  a  third  rail  in  order  to  aocom-  . 
modate  the  Lackawanna  cars,  which  were  then  of  broad  gauge.  In 
1871  the  loss  of  a  large  part  of  this  business  was  threatened.  The 
Lehigh  Valley  had  acquired  or  was  acquiring  a  line  of  its  own  to 
New  York  Harbor ;  so  was  the  Lackawanna ;  while  the  Lehi^  Navi- 
gation Company's  railroad  was  apparently  on  the  point  of  making  a 
traffic  arrangement  with  the  Ladoiwanna.  The  AUentown  route  had 
been  disrupted,  and  the  Pennsylvania's  traffic  had  been  lost  In  this 
situation— having  lost  the  Pennsylvania's  traffic,  much  at  the  Lehigh 
VaUey's  traffic,  with  a  proiqpect  of  losing  the  rest,  and  aU  the  pas^ 
senger  and  general  freight  traffic  of  the  Lackawanna,  with  a  pro^)ect 
of  losing  its  coal  also— the  Central  was  compeUed  to  decide  whether 
it  would  abandon  competition  with  its  rivals  and  resume  its  local 
character,  or  would  become  an  active  competitor.  Choosing  the  latter 
course,  it  entered  the  anthracite  field  by  making  the  lease  in  question. 
The  arrangement  benefited  the  pubUc  by  creating  and  maintaining  a 
through  route ;  it  benefited  the  Central's  stockholders  by  giving  them 
a  permanent  Pennsylvania  connection;  and  it  benefited  the  Lehigh 
Navigation  Company's  stockholders  by  giving  them  a  tidewater  outlet 
for  their  coeL" 

The  foregoing  are  the  facts,  and  we  think  they  show  tJiat 
both  the  Navigation  Company  and  the  Central  Bailroad  were 
confronting  an  alarming  situation.  The  Navigation  Com- 
pany was  likely  either  to  be  shut  out  from  New  York,  the 
most  important  tidewater  market,  or  at  ail  events  to  be 


Digitized  by  VjOOQIC 


17HIX9ED  STITIS  V.  BBADIKG  00.  841 

Opinion  of  the  Court 

greatly  hampered  in  reaching  it    XTnlesB  that  market  could 
be  reached  on  f  aTorable  terms,  the  company  could  not  sell  its 
coal  in  competition  with  the  coal  carried  by  the  Lehigh  Val- 
ley and  by  the  Lackawanna  &  Western  Railroad.    If,  how- 
ever, the  Central  Railroad's  route  could  be  definitely  secured, 
the  Nayigation  Onnpany  could  compete,  and  the  evidence  is 
dear  that  it  has  actively  competed,  and  does  still  compete, 
not  only  with  the  Lehigh  Valley  Coal  Company  and  the 
Lackawanna  Coal  Company,  but  also  with  the  coal  of  the 
Wilkes-Barre  Company,  although  this  is  the  Central  Rail- 
road's own  eqpecial  feeder.    We  think  it  should  be  distinctly 
noted  that  with  rare  exertions  competition  for  the  carriage 
of  the  same  anthracite  coal  does  not  exist.    Each  carrying 
company  has  its  own  tributary  mines,  and  (largely  by  reason 
of  topc^raphical  conditions)  these  are  not  reached^  and  are 
not  likely  to  be  reached,  by  any  other  carrier.    The  [264] 
coal  is  brought  to  the  surface  and  prepared  for  market  at 
the  mines;  it  is  there  loaded  upon  the  cars  of  the  carrier  that 
serves  the  particular  mine,  and  by  these  cars  it  goes  forward, 
either  to  its  ultimate  destination,  or  to  the  barges  that  com- 
plete the  carriage  when  water  transportation  is  either  neces- 
sary or  desirable.    The  competition  is  in  the  markets,  and  it 
would  be  idle  for  one  carrier  to  attempt  to  interfere  with  a 
rival's  traffic.    The  carriers  might  combine  to  fix  rates  at  an 
oppressive  sum;  but  no  such  combination  is  charged  in  this 
bill,  and  obvioiiusly  the  question  whether  a  rate  is  extortion- 
ate is  to  be  determined,  not  by  the  courts,  but  by  the  Inter- 
state Commerce  CommissioiL 

Neither  do  we  think  the  sepond  reason  is  sustained  by  the 
evidence.  The  lease  in  question  provides  that  the  Central 
Railroad  shall  pay  as  rental  one-third  of  the  Lehigh  &  Sus- 
quehanna's gross  recdpts,  with  a  further  provision  that  all 
the  coal  mined  by  the  Navigation  Company  from  its  lands, 
then  owned  or  thereafter  acquired,  diould  be  sent  to  market 
over  the  Lehigh  &  Susquehanna  and  the  roads  of  the  Central 
Railroad,  ^^  whi^  destined  to  points  or  markets  reached  by 
the  said  roads;  and,  when .  destined  for  markets  nc^  so 
reached,  it  shall  be  sent  as  far  as  practicable  over  said  roads, 
*    *    *"    But  this  covenant  did  not  apply  to  one-f(»irth 
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of  the  coal  mined  by  the  Navigation  Company  in  the 
Wyoming  regicm;  this  might  be  sent  to  any  market  "not 
reached  by  lines  nmning  toward  tlie  Delaware  River.**  In 
1883  the  lease  was  so  modified  that,  whenever  one-third  of 
the  gross  receipts  should  fall  short  of  $1,114,400,  the  lessee 
should  make  up  the  deficiency;  but,  whenever  one-tiiird 
should  exceed  $2,043,000,  the  Navigation  Company  should 
relinquish  any  claim  to  the  excess.  And  in  1867  another 
change  was  made,  permitting  the  one-fourth  referred  to 
above  to  be  sent  to  market  over  other  lines  than  the  Lehigh 
&  Susquehanna  Railroad  and  its  branches,  if  by  so  doing  the 
Navigation  Company  could  realize  a  larger  price  or  profit 
than  it  would  have  realized  if  the  coal  had  been  shipped  over 
the  Lehigh  &  Susquehanna. 

We  cannot  discover  from  the  evidence  that  these  covenants 
impose  unlawful  restrictions  on  the  Navigation  Company's 
shipments.  The  best  markets  for  anthracite  coal  are  New 
York,  Pennsylvania,  New  Jersey,  and  New  England;  about 
75  per  cent  of  the  total  tonnage  from  the  whole  region  goes 
to  these  markets,  and  the  Navigation  Company  sends  about 
the  same  percentage  as  the  other  producers.  It  has  pl«ity 
of  coal  available  for  the  Western  market,  but  f<Mr  reasons 
of  economy  it  prefers  to  restrict  its  shipments  in  that  direc- 
tion. This  restriction,  however,  is  voluntary,  and  is  due  to 
the  fact  that  its  coal  can  be  sold  elsewhere  to  better  advan- 
tage. Moreover,  while  its  interest  is  best  advanced  by  ship- 
ping a  large  proportion  of  its  coal  to  markets  reached  by 
the  Central  Railroad,  it  evidently  does  not  regard  itself  as 
"  absolutely  bound "  (to  use  the  Qovemmwit's  phrase)  to 
ship  three- fourths  of  its  output  over  that  road;  for  in  1912 
these  shipments  were  70  per  cent  only,  and  in  1918  were  67 
per  cent  only.  And  its  production  has  not  been  diminiebed, 
but,  on  the  contrary,  has  largely  increased.  As  stated  in  its 
report  for  1906  given  in  evidence  by  the  Government,  its 
percentage  of  increase  in  this  particular  was  [S86]  largely 
in  excess  of  the  percentage  among  its  competitors  through- 
out the  region ;  and  the  testimony  idiows  that  its  total  pro- 
duction now  is  in  excess  of  8,500,000  tons,  more  than  double 
what  it  was  15  or  20  years  ago. 
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With  regard  t#  the  rental,  the  GoyernmeBt's  objection  is 
based  on  the  argomoit  that,  because  the  Nayigation  Coot^ 
pany  and  the  Oentral  Baihroad  share  in  the  gross  receipts 
of  tiie  leased  road,  they  are  in  effect  partners  in  its  opera- 
ticML  This  is  evident  also  from  the  Government's  prayer  in 
this  respect,  which  %Bks  that  the  'rental  be  made  ^^  a  fixed 
sum  instead  of  a  proportion  of  the  receipts  from  the  opera- 
ti<m  of  ^  the  Lehigh  &  Susquehanna  Railroad.  The  mini- 
mum and  maximum  provisions  go  a  considerable  distance  in 
that  direeti<m  already,  and  we  think  it  is  a  practical  and 
sufficient  answer  to  the  objection  that  since  1901  (except  in 
1902,  the  year  of  the  well-known  strike)  the  maximum  ren- 
tal has  always  been  reached,  and  is  therefore  a  fixed  sum 
now.  And  it  is  likely  so  to  continue,  for  under  the  preseoit 
conditions  the  maximum  will  ordinarily  be  reached  three  or 
four  months  before  the  end  of  the  year,  so  that  a  consider- 
able margin  for  contingencies  exists. 

For  the  reasons  thus  given  we  are  of  the  opinion  that 
the  lease  of  the  Lehigh  &  Susquehanna  Railroad  does  not 
offttftd  against  the  laws  of  the  United  States.  It  follows 
that  the  unlawful  connection  charged  by  the  Government  to 
exist  between  the  two  groups  referred  to  above  has  not  been 
proved,  and  that  the  Lehigh  Navigation  group  should  be 
excluded  from  further  consideration.  If  the  corporations 
embraced  therein  have  otherwise  offended  again^  the  Fed- 
eral statutes,  they  should  be  attacked  separately;  and  there- 
fore the  bill  will  be  dismissed  as  to  them,  but  without  preju- 
dice to  the  Government's  right  to  take  such  other  action  as 
may  appear  desirable. 

THE  BSADINO  GROUP. 

Since  the  bill  is  also  to  be  dismissed  as  far  as  the  Schuyl- 
kill Navigation  Company  and  the  Wilmington  &  Northern 
Railroad  are  concerned,  we  have  left  for  consideration  the 
charges  against  the  Holding  Company,  the  Coal  ft  Iron 
Company,  the  Reading  Railway,  and  the  Central  Railroad 
in  its  relation  to  the  Reading  interests. 

We  do  not  think  much  time  need  be  spent  upon  the  charges 
that  imtedate  the  Reading  ifeorganization  in  1896.    The  bill 
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makes  certain  aTerments  of  illegal  and  improper  conduct 
daring  the  earlier  period  against  tiie  did  Beading  .fiosl- 
road  and  the  Coal  A  Iron  Company,  and  these  are  vigor- 
onsly  aiKl  circumstantially  denied;  bnt  we  do  not  feel  caUed 
upon  to  go  back  to  tiiat  period  in  order  to  apportion  what- 
ever blame  may  now  appear  to  be  deserved.    It  was  a  time 
of  unrestrained  competition,  of  violent  industrial  warfare, 
and  of  legislation  believed  now  by  many  persons  to  have 
been  unwise.    As  a  matter  of  common  Imowledge  we  may 
take  note  of  the  fact  that  during  that  period  much  was  done 
tiiat  is  condemned  at  present  by  general  opinion,  although 
tl^  practices  now  reprobated  were  then  the  commonplaces 
of  business  in  some  of  its  most  important  branches.    Sudi 
transactions  cannbt  be  fairly  judged,  except  by  realizing 
(he  situation  that  was  then  pre[866]sented  and  applying 
the  standards  tliat  were  then  accepted  without  much  dis- 
sent; and  we  see  no  need  to  ei^ay  that  difficult  task.    It  is 
sufficient,  we  think,  to  take  th^  actual  condition  of  things 
at  the  time  of  the  reorganization— no  matter  how  that  con- 
dition had  come  to  exist — and  to  see  how  it  was  dealt  with 
thereafter.    We  are  now  considering  the  suit  so  far  as  it  is 
based  on  the  act  of  1890— the  Commodities  Clause  will  be 
taken  up  hereafter — and  the  defendants  do  not  deny  the 
obligation  to  conform  their  conduct  to  the  commands  of 
that  statute.    We  think  tiiey  are  not  to  be  held  liable  in 
this  proceeding,  for  traioncticms  that  took  place  before  the 
intervention  of  Congress. 

And  we  may  say  in  passing  ttiat  we  lay  no  weight  upon  the 
fact  that  for  three  years— from  1893  to  1896— the  old  Read- 
ing Bailroad  and  the  Coal  &  Iron  Company  were  in  the  hands 
of  receivers,  and  were  administered  by  the  United  States 
court  in  this  district*  Of  course  it  is  not  to  be  assumed  tiiat 
their  business  was  carried  on  during  tibose  years  in  violation 
of  law ;  as  far  as  we  are  advised,  no  such  questi<m  was  ever 
raised  or  suggested;  the  court  simply  took  the  Coal  A  Iron 
Company  and  the  old  Bailroad  as  it  found  them,  and  con- 
ducted their  business  while  a  plan  for  reorganization  was  be- 
ing perfected,  and  then  made  the  ne^eessary  decree  to  carry 
Hie  plan  into  effeot   We  do  not  know  whether  the  act  of  1880: 
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was  considered  in  its  illation  to  the  plan,  and  we  approach 
the  oonsideration  of  the  present  charges  nninfluenoed  by  the 
former  action  of  the  court 

[2]  We  have  then  before  us  a  group  of  three  corporations 
as  th^  appear  after  the  reorganization  was  complete.    One 
ol  them  is  a  mining  company,  one  a  carrying  company,  and 
the  other  is  a  holding  company  owning  the  capital  stocks  of 
the  oth^  two.    This  relation  has  had  the  sanction  of  the 
Pennsylvania  statutes;  but  the  Federal  law  is  supreme  in  the 
field  ct  interstate  and  foreign  commerce,  and  the  law  of  a 
State  cannot  authorise  its  citizens,  either  individual  or  cor- 
I>orate,  to  violate  a  constitutional  act  of  Congresa    PMla.^  B. 
<t  W.  R.  Oo.  V.  Sehubert,  224  U.  S.  608,  82  Sup.  Ct.  589,  59 
L.  Ed.  911.   The  three  companies  are  no  doubt  combined ;  but 
tiie  important  question  remains:  Is  the  combination  unlaw- 
ful ?    Does  it  unreasonably  restrain  trade  in  anthracite  coal  t 
And  by  ^ trade"  we  mean  the  production  and  marketing  of 
that  article. 

There  has  been  a  recent  occasion  in  this  district  to  considei^ 
the  scope  of  the  act  of  1890  {U.  S.  v.  Keystone,  etc.,  Co. 
[D.  C]  218  Fed.  502),  and  we  shall  not  repeat  what  was  said 
in  that  case.  But,  as  the  defendant  there  was  a  manufac* 
turer,  while  other  kinds  of  business  are  now  in  question,  it 
may  be  proper  to  add  a  few  words  on  the  particular  subject 
in  hand. 

As  we  have  already  stated,  the  Government  does  not  attack 
the  mining  company — ^the  Coal  A  Iron  Company — ^for  the 
bill  expressly  states: 

••  Whether  the  [Coal  &  Iron]  Company  in  and  of  Itself  is  a  combi- 
nation in  restraint  of  int^vtate  trade  and  commerce,  or  a  monopoliza- 
tion of  a  part  thereof,  is  an  issue  not  now  tendered  or  intended  to  be 
raised  in  the  present  proceeding." 

[267]  It  is  not  difficult  to  see  good  reasons  for  this  po* 
siti(m.  Coal  is  of  no  use  while  it  remains  in  the  ground. 
Its  use  is  to  be  burnt,  and  no  one  can  use  it  until  it  is 
brought  within  convenient  readi.  Obviously,  then,  whoever 
mines  and  prepares  it  for  consumption  performs  a  service 
to  be  commended.  Moreover,  the  owner  of  coal  in  the 
ground,  who  has  no  other  interost  in  the  mineral  than  to 
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sell  it,  is  not  in  the  position  of  an  ordinary  mediant  who 
buys  goods  from  the  manufacturer  in  order  to  sell  them 
again  to  the  ultimate  consumer.  The  stock  of  such  a  mar- 
chant  is  in  process  of  continual  renewal;  as  long  as  the 
mills  are  running  his  source  of  supply  is  always  op^i,  and 
he  need  not  be  greatly  concerned  about  keeping  a  large 
stock  on  hand.  But  a  miner's  stock  is  in  the  ground;  he  is 
his  own  source  of  supply,  and  he  can  only  continue  to  sell 
as  long  as  his  mine  continues  to  produce.  It  is  vitally  im- 
portant to  him,  therefore,  that  he  should  have  a  large  re- 
serve on  which  he  may  draw ;  for  he  must  go  out  of  business 
when  his  source  of  supply  is  exhausted.  It  is  elementary 
prudence,  therefore,  to  look  ahead  and  provide  for  the  fu- 
ture. If  he  is  a  miner  of' coal,  he  must  have  coal  lands; 
and,  since  coal  is  a  much  desired  article,  he  is  not  only 
serving  himself  but  serving  the  consumer  also  when  he 
takes  the  necessary  measures  to  prevent  the  supply  from 
being  exhausted  or  interrupted.  And  we  are  not  aware 
that  any  Federal  statute  has  declared  it  unlawful  to  lay 
in  a  large  supply  of  raw  material  in  order  to  carry  on 
business  for  a  considerable  time.  The  mere  size  of  his 
stock  does  not  make  a  merchant  an  offender  agunst  the 
law.  And  especially  should  this  be  true,  if  in  making  his 
purchases  he  has  acted  under  authority  from  a  compeAeat 
legislative  body. 

But  after  a  miner  raises  his  coal  to  the  surface  and  jNre- 
pares  it  for  consumption,  it  is  still  of  little  value.  He  may 
use  some  of  it  himself,  or  may  sell  it  to  his  neighbors;  but 
this  is  a  restricted  market,  and  can  only  benefit  a  few.  To 
make  the  best  use  of  his  product  he  needs  many  markets 
and  many  customers,  for  only  thus  can  he  make  the  most 
profit  for  himself  and  bring  a  desired  article  within  the 
reach  of  the  numerous  persons  that  wish  to  use  it.  To 
accomplish  these  results  he  must  of  necessity  use  the  recog- 
nized agencies  of  transportation,  the  railroad  uid  the  barge 
or  other  vessel,  for  only  thus  can  he  and  the  consumer  be 
brought  together.  Now,  whatever  promotes  this  result 
should  ordinarily  be  encouraged,  for  tirade  is  thereby  created 
or  nourished.     If,  therefore,  a  miner  should  find  it  eoo- 
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nomicftl  Mid  otherwiBe  adTantageous  to  build  his  own  rail^ 
road,  this  of  itself  would  seem  unobjectionable  and  even 
oommendable.  And  if  he  had  the  right  to  own  his  own 
railroad,  as  well  as  his  own  mine,  there  would  seem  to  be 
no  special  objection  against  a  sale  of  both  to  another  person, 
or  against  hiA  putting  them  both  in  the  hands  of  the  same 
trastees  for  his  own  benefit 

Of  course,  this  is  abstract  reasoning,  and  we  are  aware 
that  conerete  and  practical  objections  may  be  made  to  it  in 
part;  but  we  thmk  it  will  throw  light  on  the  problem  before 
u&  In  1896  the  Ooal  &  Iron  Company  was  the  owner  of  a 
lai^  body  of  coal  land — the  precise  quantity  or  the  proportion 
it  bears  to  the  whole  deposit  does  not  seem  [268]  to  be  pres- 
ently important — and  had  been  mining  foryears*  Anticipat- 
ing the  future,  its  purchases  had  been  beyond  its  present 
needs;  but  this  of  itself  was  not  a  violation  of  law,  even  al- 
thou^  its  holdings  had  come  to  be  large.  Its  product  was 
much  desired  by  many  people,  and  the  cessation  of  mining 
would  have  seriously  affected  the  industry  of  the  country  and 
the  c(»nf  ort  of  many  households.  The  State  of  Pennsylvania 
had  givoi  it  ample  authority  to  buy  and  hold  the  land,  and 
indeed  no  one  was  attempting  to  take  the  property  away, 
or  to  prev^it  the  company  from  using  it.  The  mines  were 
so  situated  that  the  only  railroad  it  could  use  at  all — or,  at 
all  events,  could  use  advantageously — was  the  Reading  Rail- 
way, and  if  it  were  shut  out  from  this  means  of  getting  to 
market  its  customers  could  not  obtain  the  coal  on  which  they 
were  accustomed  to  rely.  Now  (laying  the  Commodities 
Clause  aside)  we  do  not  see  with  clearness  in  what  the  un- 
lawfulness of  the  Coal  &  Iron  Company's  conduct  can  be 
said  to  consi^.  Its  business,  the  mining  of  coal,  was  lawful ; 
its  ownership  of  coal  lands  was  lawful;  and  its  use  of  the 
Beading  Railway  to  get  to  market  was  also  lawful.  The 
Bidlway  and  the  Coal  &  Iron  Company  were  not  competi- 
tors; each  performed  its  own  function  in  putting  a  useful 
article  into  the  hands  of  consumers.  Although  the  Coal  & 
Iron  Company  was  a  largie  producer  of  coal,  and  therefore 
a  large  shipper  and  a  large  seller,  the  siae  of  its  business  was 
not  in  itself  an  offecMae.    Indeed,  in  some  aspects  it  may  be 
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regarded  as  a  merit,  for  tiie  more  coal  tiie  company  pro- 
duoed  the  more  extensive  would  be  its  operations,  thus  bene- 
fiting labor  and  the  merchants  that  furnish  supplies  to  the 
mines,  and  the  larger  would  be  the  quality  of  coal  at  the 
consumers'  command,  l^t  it  is  true  that,  while  much  of  its 
conduct  may  have  been  lawful,  the  Coal  &  Iron  Ckmipao^ 
and  the  Railway — separately  or  in  combination — may  have 
offended  against  the  statute  in  other  particulars,  and,  if  so, 
they  must  answer  for  whatever  misdoing  has  been  proved. 

[3]  Much  of  the  Government's  complaint*  seems  to  rest 
on  the  admitted  facts  that  the  Coal  &  Iron  Company's  land 
holdings  are  lai^,  and  that  the  company  ships  and  sells 
the  largest  percentage  of  all  the  coal  that  reaches  the  maricet 
But  this  is  not  enough ;  bef <»re  these  facts  can  be  counted  as 
an  offense  under  the  statute,  it  is  necessary  to  go  further, 
and  to  show  that  harm  has  been  done  or  is  likely  to  be  done. 
Who  has  been  injured  thereby,  and  in  what  manner!  At 
this  point  the  Government's  proof  appears  to  be  insufficient 
The  combination  complained  of  came  into  existence  nearly 
20  years  ago,  and  it  is  certainly  not  without  significanoe 
that  the  evidence  of  injury  is  so  speculative  and  so  vague. 
We  shall  speak  of  (me  or  two  apparently  objectionable  mat- 
ters in  a  few  moments;  but  (laying  them  aside  and  speak- 
ing generally)  we  may  say  that  very  little  definite  proof  of 
injury  has  been  offered.  As  far  as  we  can  see,  only  three 
classes  of  persons  could  be  injured:  (1)  Rival  producers  on 
a  large  scale,  who  might  be  injured  by  unfair  methods  of 
competition;  (2)  smaller  producers,  who  might  suffer  by 
similar  methods;  and  (8)  the  consumer,  who  might  suffer 
by  extortionate  price&  As  to  the  first  dass,  there  is  no  evi- 
dence whatever  <m  this  subject  and  we  have  heard  no 
argu[369Jment  that  unfair  methods  of  competition  have 
been  used.  As  to  the  consumer,  no  effort  has  been  made  to 
prove  that  the  prices  of  coal  have  been  oppressive,  and  we 
cannot  assume  it  without  proof;  indeed,  although  Hbe  bill 
does  charge  that  extortionate  profits  have  been  made  in 
mining  and  in  carrying  coal,  the  charge  was  abandoned,  and 
the  Government's  brief  says  nothing  about  it.  The  smaller 
producer,  however,  may  have  some  ground  for  onnplainti 
and  to  this  we  shall  turn  our  attention  briefly. 
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The  bill  avers  that  the  Holdmg  Company  became  the 
owner  of  the  old  EaUroacPa  claim  against  the  Coal  &  Iron 
Company,  and  carries  it  as  an  open  accoimt  upon  whidi 
interest  is  not  regularly  charged  and  (when  paid  at  all)  is 
only  paid  at  small  and  varying  rates.  Although  it  is  de- 
nied that  the  debt  is  now  the  property  of  the  Holding  Com- 
pany, and  although  there  is  some  obscurity  on  this  subject, 
we  are  inclined  to  believe  that  the  denial  is  more  formal 
than  substantial.  There  is  positive  evidence  to  the  effect 
that  the  Coal  &  Iron  Company  owes  this  debt  to  the  Hold- 
ing Company,  and  some  positive  evidence  to  the  contrary; 
but  the  debt  is  certainly  carried  on  the  books  of  both  com- 
panies as  an  open  account  between  them,  and  installments  of 
interest  are  certainly  being  paid  thereon  from  time  to  time. 
The  Holding  Company's  answer  admits: 

**  That  there  is  carried  on  the  books  of  this  defendant,  in  an  open 
account  with  said  Coal  &  Iron  Company,  the  amount — less  certain 
deductions— of  that  company's  debt  to  the  Philadelphia  &  Reading 
Ballroad  Company  and  its  receivers  as  it  stood  on  November  18,  1896, 
amonnting  at  that  time  to  about  $69,000,000,  together  with  the  above- 
mentioned  accretion ;  that  on  account  of  interest,  other  than  interest 
on  commercial  loans,  it  has  received  from  the  said  Coal  &  Iron  Com- 
pany only  the  foUowing  amounts : 

"  In  1900 $884, 850. 18 

1901 886, 504. 62 

1902 888, 780. 61 

1903 1, 582, 334. 41 

1904 1, 582. 477. 77 

1905 1, 582, 255. 21 

1906- 1, 588, 804. 53 

1907 1,  588, 914. 06 

1908 1, 584, 485. 40 

1909 935, 008. 19 

1910 743. 957. 87 

1911 320, 000. 00 

1912 810, 998. 97 

1»1S 2. 269, 406. 15  •• 

(But  the  smn  of  $12,000,000  paid  by  the  Holding  Com- 
piiny  since  1896  is  not  to  be  added  to  the  amoimts  that  were 
advanced  to  the  Coal  &  Iron  Company  by  the  old  Railroad 
Company.  This  sum  was  used  to  pay  prior  liens  on  the 
property  of  the  Coal  &  Iron  Company— known  as  ^divi- 
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aional  coal  land  bonds" — and  was  obtained  by  the  sale  of 
bonds  reserved  for  this  and  other  purposes  under  the  gen- 
eral mortgage  of  January,  1897.) 

In  the  same  connection  the  Government  avers  that  the  old 
Railroad  C!ompany  gave  rebates  of  freight  to  the  Coal  &  Iron 
Company,  and  that  the  Eeading  Railway  is  now  the  owner 
of  the  old  Railroad's  claim  on  this  account.  Moreover,  the 
Railway  is  charged  with  giv[270]ing  habitually  an  undue 
and  preferential  credit  to  the  Coal  &  Iron  Company  for 
similar  charges.  The  facts  concerning  the  charge  of  undue 
credit  are  that  weekly  settlements  of  such  rates  are  exacted 
from  all  shippers,  with  rare  exceptions,  and  that  bonds  to  se- 
cure payment  are  ordinarily  required,  except  in  the  case  of  a 
few  large  shippers.  The  Coal  &  Iron  Company,  however,  gives 
no  bond,  and  is  continually  allowed  credits  of  30  to  90  days. 
Its  current  indebtedness  for  freight  during  the  past  6  years 
has  always  approximated  $1,000,000,  and  on  this  sum  no 
interest  is  either  charged  or  paid.  The  Government's  com- 
plaint with  regard  to  these  matters  is  thus  stated  in  the 
hriet: 

'*  These  advances  and  accommodations  extended  by  the  Railroad 
Company  to  the  Reading  Coal  Company  constituted  rebates  to  the 
[Coal]  Company  and  unlawful  discriminations  against  other  shlK>ers 
along  the  line  of  the  Railroad  Company,  in  violation  of  sections  2  and 
3  of  the  act  to  regulate  commerce  [act  Feb.  4,  1887,  c  104]  24  Stat 
379,  880  [Comp.  St  1913,  IS  8564,  8565]." 

The  charge,  therefore,  is  that  the  Holding  Company  has 
inherited,  and  is  continuing,  a  discrimination  in  rates  to  the 
prejudice  of  other  shippers  along  the  line  of  the  present  rail- 
way ;  and  if  this  be  true  the  remedy  is  not  within  our  power, 
but  must  first  be  sought  from  the  Interstate  Commerce  Com- 
mission, which  has  primary  jurisdiction  of  such  matters. 

Complaint  is  also  made  against  certain  leases  of  coal  lands 
that  have  been  made  to  other  producers  since  18W  by  the 
Coal  &  Iron  Company,  or  by  one  of  its  subsidiaries.  These 
leases  of  its  own  lands  contain  covenants  requiring  the  lessees 
to  ship  the  entire  product  over  the  Reading  Railway  systeio, 
or  by  such  route  as  it  may  designate.  The  aTerage.  anaoal 
output  from  these  lands  is  said  to  be  more  than  1|300,000 
tong.    It  is  merely  the  compulsory  feature  of  these  covenants 
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tiiat  is  attacked,  and  abstractly  considered  it  may  perhaps  be 
objectionable.  Practically  the  result  is  not  likely  to  be  con- 
siderable, for  nearly  all  the  lessees  have  no  other  railroad 
aTidlable;  bat  in  theory  the  lessees  should  be  left  free  to  ship 
as  their  convenience  and  advantage  may  dictate,  in  case  other 
routes  should  be  available,  and  if  the  Government  thinks  the 
subject  sufficiently  important,  we  think  the  compulsory  fea- 
ture should  be  canceled. 

A  further  complaint  is  made  because  the  Coal  &  Iron  Com- 
XMUiy,  both  before  and  since  1896,  has  purchased  coal  from  in- 
dependent producers.  These  are  not  the  65  per  cent  contracts 
referred  to  in  the  former  case,  but  are  voluntary  contracts  of 
purchase  and  sale,  entered  into  because  the  parties  believe 
them  to  be  mutually  advantageous.  We  do  not  find  anything 
objectionable  therein,  but  in  any  case  they  have  been  con- 
stantly diminishing  during  the  last  10  years,  and  we  think 
are  no  longer  (even  if  they  ever  were)  a  factor  that  need  be 
considered. 

Except  as  stated,  no  discrimination  or  oppression  against 
other  producers  and  sellers  has  been  proved  against  the 
three  Reading  Companies.*  No  dealer  has  been  prevented 
from  going  into  business,  and  no  shipper  has  been  pre- 
vented from -shipping  all  he  produced.  The  Coal  Company 
meets  competition  in  all  the  markets  it  reaches.  Every- 
where along  the  Reading  Railway,  the  coal  of  other  ship- 
pers over  [271]  that  route  meets  its  own  coal,  while  at 
many  points  the  Pennsylvania  Railroad  and  the  Lehigh 
VaUey  Railroad  bring  the  product  of  other  mines.  In  more 
distant  markets,  it  faces  the  competition  of  all  its  great  rivals. 
Neither  is  there  any  proof  that  the  price  of  coal  has  been  ex- 
tortionate or  unreasonable.  Even  in  times  of  scarcity,  there 
has  been  no  exaction  of  higher  prices,  although  in  such  a 
situation  some  of  the  independent  producers  have  taken  ad- 
vantage of  the  public  need.  The  rates  of  freight  have  re- 
mained for  years  substantially  as  they  now  are,  and  (except 
in  the  case  of  certain  shippers  over  two  other  roads,  not 
defendant^,  that  reach  the  anthracite  field)  the  Interstate 
Commerce  Commission  with  full  power  of  regulating  the 
subject  has  not  interfered  with  these  rates.    Indeed,  the 
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commission  heard  and  dismissed  a  complaint  against  the 
reasonableness  of  the  rates  charged  by  the  Beading  Railway 
and  other  carriers  at  the  suit  of  Wm.  R.  Hearst  several 
years  ago.  Neither  does  the  evidence  support  the  chai^ 
of  the  bill  that  ^'  the  transportation  of  anthracite  by  rail- 
road at  the  rates  now  and  for  a  long  time  past  in  force  has 
been  and  is  enormously  profitable";  and  this  charge  is  not 
pressed  in  the  Government's  brief.  And  the  mining  of  coal 
during  the  years  from  1898  to  1913,  inclusive,  has  resulted 
in  a  profit  to  the  Coal  &  Iron  Company  of  no  more  than 
18^  cents  per  ton,  while  its  miscellaneous  receipts  increase 
its  income  to  about  20  cents. 

In  our  opinion,  therefore,  the  principal  charges  against 
the  three  Reading  Companies  have  not  been  sustained. 

The  Central  Rahjioad. 

[4]  This  brings  us  to  the  Holding  Company's  purchase  of 
a  controlling  interest  in  the  Central  Railroad's  stock.  In 
the  carriage  of  coal  the  Reading  Railway  and  the  Central 
Railroad  are  not  competitors,  for  as  has  been  stated  they 
do  not  reach  the  same  collieries  and  do  not  compete  for  the 
same  shipments.  And  the  conformation  of  the  country  be- 
tween the  coal  regions  and  New  York  and  Philadelphia  is 
such  that  competition  in  carriage,  even  by  a  future  exten- 
sion of  their  lines,  is  practically  out  of  the  question.  The 
coal  producers  on  the  line  of  one  railroad  cannot  ship  now, 
and  are  not  likely  to  ship  in  the  future,  directly  over  the 
line  of  the  other.  They  would  have  to  reach  the  other  line 
by  a  roundabout  and  indirect  route  that  would  ordinarily 
be  inconvenient  and  disadvantageous.  But  both  these  rail- 
roads reach  the  same  general  field,  the  same  general  source 
of  supply,  and  carry  a  similar  article  to  many  of  the  same 
markets;  as  one  of  the  witnesses  testified,  ^ It  is  a  competi- 
tion of  markets,"  and  we  shall  regard  the  subject  in  that 
aspect.  For  this  reason  the  Central  Railroad  should  not 
be  considered  merely  as  a  carrier,  but  also  as  the  owner  of 
nine-tenths  of  the  stock  in  the  Wilkes-Barre  Coal  Com- 
pajiy,  which  is  a  large  miner  and  shipper,  and  is  an  im- 
portant competitor  of  the  Coal  &  Iron  Company.    So  that 
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the  sitaation  is  this:  Thtft  Holdii^  Company,  ahready  the 
owner  of  the  capital  stock  of  the  Beading  Railway  and  of 
the  Coal  &  Iron  Company,  became  the  majority  stockhold^ 
in  the  Central  Baikoad  Company,  which  owns  nearly  all 
the  stock  of  the  Wilkes-Barre  Coal  Company.  The  two  rail- 
roads have  been  canying  the  coal  of  these  two  large  pro- 
ducers [272]  to  many  of  the  same  markets,  where  the  coal 
has  been  sold  in  competition.  These  carriers  transport  about 
one-third  of  the  total  tonnage  of  anthracite  carried  by  all 
the  railroads  that  reach  the  anthracite  field,  and  the  two 
coal  companies  dispose  of  more  than  20  per  cent  of  all 
the  ooal  taken  by  the  market.  Together  they  operate  45 
collieries  out  of  276,  and  5  washeries  out  of  51.  There  axe 
about  120  other  producers,  marketing  about  50,000,000  tons. 
Upon  the  facts  thus  stated  we  think  the  union  of  these 
intereets  in  the  Holding  Company  is  ccmdemned  by  the  rules 
laid  down  in  the  Northern  Securities  case,  193  U.  S.  197, 
24  Sup.  Ct.  436,  48  L.  Ed.  679;  and  in  U.  S.  v.  Union  Pac. 
B.  R.  Co.,  226  U.  S.  61,  33  Sup.  Ct*  53,  57  L.  Ed.  124.  It 
must  not  be  overlooked  that  the  sole  subject  of  the  present 
suit  is  the  interstate  and  foreign  trade  in  anthracite  coal, 
while  the  Beading  Bailway  and  the  Central  Bailroad  inter- 
change a  vast  amount  of  other  traffic  which  is  of  very  great 
value  to  both  systems.  This  traffic  is  not  complained  of  in 
any  particular;  its  importance  was  pointed  out  by  Judge 
Lianning  in  the  former  suit,  and  unless  the  friendly  and  mu- 
tually advantageous  alliance  of  the  two  railroads  in  this 
particular  must  be  destroyed  in  order  to  reach  an  unlawful 
oomlnnataon  in  another  particular  that  would  otherwise  es- 
cape, we  are  not  disposed  to  disturb  the  ownership  of  the 
Holding  Company  in  the  Central  Bailroad's  stock.  The 
railrpads  that  were  affected  by  the  Northern  Securities  case 
and  by  the  Union  Pacific  case  differ  in  many  req>ects  from 
the  roads  that  serve  the  anthracite  field;  and  (if  the  Bead- 
ing Bailway  and  the  Central  Bailroad  alone  weope  concerned) 
the  argioment  of  counsel  that  lays  stress  on  tiiese  differences 
would  require  careful  attention.  But,  since  the  real  compe- 
tition with  which  if^e  ^i^e  now  concerned  is  in  the  mari&eta, 
and  not  between  the  carriers,  we  cannot  consider  these  two 
95825*— 17— VOL  6 ^23 


Digitized  by  VjOOQIC 


364  226  FEDERAL  BEPOBTEB^  273. 

Opinion  of  the  Court 

railroads  alone.  The  tm>  coal  companies  also  must  be  taken. 
into  account,  and  in  our  opinion  it  is  their  union  that  lends 
most  force  to  the  Government's  complaint.  As  we  under- 
stand the  facts,  if  the  Central  Railroad  were  divorced  from 
the  Wilkes-Barre  C!oal  Company,  the  object  of  the  bill  would 
in  this  respect  be  substantially  attained,  and  (as  this  par- 
ticular matter  was  not  argued  by  counsel)  we  suggest  it  for 
their  consideration  when  the  scope  of  the  decree  comes  to 
be  determined. 

COMMODrriES  CLAUSE. 

[5]  Since  the  Lehigh  Navigation  Company  need  no  longer 
be  considered,  and  since  the  Government  will  have  no  com- 
plaint against  the  Wilkes-Barre  Coal  Company  if  the  fore- 
going suggestion  be  finally  adopted,  the  Commodities  Clause 
caUs  for  attention  only  in  its  bearing  upon  the  relation  be- 
tween the  Reading  Railway  and  the  Coal  A  Iron  Company. 

The  danse  forbids  a  railroad  company  to  carry  in  inter- 
state commerce  after  May  1,  1908,  any  article  or  commodity 
(with  certain  exceptions)  ^^manufactured,  mined,  or  pro- 
duced by  it,  or  under  its  authority,  or  which  it  may  own  in 
whole  or  in  part,  or  in  which  it  may  have  any  interest,  direct 
or  indirect.'^  Act  June  29,  1906,  c.  3691,  §  1,  84  Stat  586 
(Comp.  St.  1918,  §  8568,  cl.  6).  The  general  subject  [878] 
has  recently  been  discussed  in  U.  S.  v.  Del.^  Lack.  A  West. 
B.  B.  (D.  C.)  213  Fed.  240,  and  we  shall  not  repeat  what  was 
thieire  said,  although  we  may  be  allowed  to  refer  to  the  opin- 
ion for  a  summary  of  the  litigation  concerning  the  carriage 
of  anthracite  coal.  The  situation  now  before  us  is  not  the 
same  as  in  the  Lackawanna  case.  There  the  railroad  owned 
and  mined  the  coal,  and  the  Government's  position  was  that 
either  the  ownership  or  the  interest  of  the  railroad  con- 
tinued ;  here  the  Railway  Company  neither  owns  the  land  nor 
operates  the  mines,  and  the  questions  are  (1)  whether  the 
coal  is  nevertheless  in  substance  and  reality  mined  or  pro- 
duced by  the  Rkilway  Company  or  under  its  auttiorfty;  (2) 
whetiier  that  company,  while  transporting  tiie  coal,  has  any 
interest  therein,  either  direct  or  indirect 


Digitized  by  VjOOQIC 


UiriTKD  dTAISS  V[  BBADIKa  CO.  855 

Opinion  Of  the  Court. 

These  two  questions  are  connected  almost  inseparably,  and 
we  shall  make  no  attempt  to  keep  them  apart.    On  both  of 
them  the  Supreme  Court  has  already  pronounced,  and  our 
only  duty  is  to  apply  the  rules  thus  laid  down.    They  may  be 
stated  as  follows:  The  act  of  1906  does  not  forbid  a  railroad 
to  hold  stock  in  a  manufacturing,  mining,  owning,  or  pro- 
ducing corporation,  if  such  corporation  be  a  bona  fide  organi- 
zation.   Commodities  manufactured,  mined,  owned,  or  pro- 
duced by  such  a  corporation  may  be  lawfully  carried  by  the 
railroad,  although  the  railroad  be  a  stockholder  in  the  pro- 
ducing corporation ;  and  this  is  true  without  regard  to  the  ex- 
tent of  the  railroad's  stock  ownership,  which  may  be  a  part 
or  the  whole.   But — and  the  following  prohibitions  of  course 
bear  on  the  good  faith  of  the  relation  between  the  two  corpo- 
ititions,  either  in  their  original  alliance,  or  in  their  subse- 
quent management — the  railroad  company  must  not  use  the 
power  given  by  sach  ownership  to  obliterate  the  distinction 
between  the  two  organizations;  it  must  not  exert  such  power 
so  as  to  commingle  indistinguishably  the  affairs  of  both,  and 
thus  cause  both  corporations  to  be  <Hie  for  all  purposes;  it 
must  not  destroy  the  entity  of  the  producing  or  owning  cor- 
poration, and  thus  make  the  two  virtually  one.   If  it  actually 
do  these  forbidden  things,  then  the  Commodities  Clause  ap- 
plies and  condemns  as  unlawful  such  abuse  of  a  lawful  right. 
But  it  is  the  abuse  that  is  unlawful,  not  the  mere  existence 
of  the  relation  or  of  the  right  growing  out  of  the  lawful 
ownership  of  stock. 

And  we  have  a  clear  declaration  by  the  Supreme  Court 
about  the  meaning  of  ^^  any  interest,  direct  or  indirect,"  in 
ihe  foUowing  language  (213  U.  S.  418,  29  Sup.  Ct  527,  53  L. 
Ed.  83«) : 

**  It  remains  to  determine  the  nature  and  character  of  the  interest 
embraced  in  the  words  'In  wliich  it  is  interested  directly  or  indi- 
rectly.' The  contortion  of  the  Government  that  the  clause  iorbids 
a  railroad  company  to  Crani9>ort  any  commodity  manufactnred,  mined, 
or  produced,  or  owned  in  whole  or  in  part,  etc.,  by  a  bona  fide  cor- 
poration in  which  the  transporting  carrier  holds  a  stock  interest, 
however  small,  is  based  upon  the  assumption  that  such  prohibition 
la  onbracM  in  the  words  we  are  considering.  The  opposing  con- 
tention, howiver,  is  that  interest,  direct  or  indirect,  iaclvdes  oaly 
commodities  in  which  a  carrier  has  a  legal  interest,  and  therefore 
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does  not  exclude  the  rlgbt  to  carry  comiaodltles  wh\A  ha^e 
manuJ^acturod,  mined,  produced,  of  owned  by  a  s^>arate  and  distinct 
corporation,  simply  because  thfe  traAsporting  carrier  may  be  inter- 
ested in  the  producing,  etc.,  corporation  as  an  owner  of  stock  therein. 
If  the  words  in  question  are  to  be  taken  as  embracing  only  a  legal 
or  equitable  interest  in  the  commodities  to  whldi  they  refer,  they 
cannot  be  held  to  include  commodities  manufactured,  mined*  pro- 
duced, or  owned,  [2741  etc,  by  a  distinct  corporation  merely  be- 
cause of  a  stock  ownership  of  the  carrier.  Pullman  Palace  Car  Co, 
V.  Missouri  Pac.  R.  B..  115  U.  S.  587,  6  Sup.  Ot.  194.  29  L.  Ed.  ^«9; 
CorOey  v.  Mathieson  Alkali  Works,  190  U.  S.  406.  !?8  Sup.  Ot.  728, 
47  L.  Bd.  111&  Aind  that  ma  is  weU  settled  also  in  the  law  of 
Pennsylvania  is  not  quesUoned.  It  is  unnecessary  to  pursue  the 
subject  in  more  detail,  since  it  is  conceded  in  the  argument  for  the 
Government  that,  if  the  clause  embraces  only  a  legal  interest  in 
an  article  or  commodity,  it  cannot  be  held  to  include  a  prohibition 
against  carrying  a  commodity,  simply  because  it  had  been  manu- 
factured, mined,  or  produced,  or  is  owned  by  a  corporation  in  which 
the  carrier  is  a  stockholder." 

With  these  rules  to  guide  us,  let  us  examine  the  evidence. 

The  Government's  brief  asserts  that  the  transaction  in 
1896  by  which  the  three  Eeading  Companies  were  brougbA 
into  close  alliance  was  ^^  a  mere  subterfuge  and  diam."  A 
priori,  we  think  it  unlikely  that  those  who  were  responsiUe 
for  so  huge  a  transaction,  involving  hundreds  of  millions 
of  property  and  affecting  the  fortunes  of  numerous  inves- 
tors, large  and  em&U,  should  risk  tihie  financial  disasters  sure 
to  follow  such  a  blunder  as  an  attempted  trick— to  speak 
only  of  their  intelligence  and  not  of  their  character.  And 
the  evidence  discloses  what  might  be  expeeted,  namely,  that 
anxious  care  was  taken  to  obtain  assurance  tiiat  what  was 
pnq^wed  was  lawful.  The  charter  of  the  Holding  Com- 
pany belongs  to  a  class,  known  in  Pennsjdvknia  as  ^^  omni- 
bus'' charters,  which  were  granted  by  the  legislatures  of 
40  or  50  years  ago  with  a  freedom  that  is  now  generally  re- 
garded as  injudicioua  They  eonf^red  numerous  and  ex- 
tensive powers  and  privileges  that  can  no  longer  be  oom- 
bined  in  one  corporate  organization.  But  they  were  grant- 
ed in  the  undoubted  exercise  of  lawful  legislative  power,  and 
the  validity  of  the  gi^t  cannot  be  questioned.  Many  of  them 
hi^ve  i>eri8hed,  but  some  have  survived,  and  under  then^  vei7 
important  rights  have  grown  up;  tiie  eodstenee  of  tfaeae 
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chuien  maj  perhaps  be.  regretted,  but  Umr  r^^  to  exisfc 
cannot  be  denied.  For  example,  tbe  Holding  Cmapany's 
charter,  which  was  granted  in  1871,  ii  exactly  th^  same  as 
the  diarter  of  the  Pennsylyania  Company  granted  in  1870, 
uikler  whidi  the  Pennsylyania  lines  west  of  Pittd^urgh  are 
now  owned  and  o^mtroUed.  As  P^msylvania  had  adopted 
a  revised  constitation  in  1873,  it  was  obviously  of  the  first 
importance  to  ascertain  whether  the  Holding  Company's 
diarter  had  been  affected  by  the  article  that  declared  invalid 
**'  all  existing  charters  or  grants  of  specialor  exclusive  privi- 
leges under  which  a  Ixma  fide  organization  shall  not  have 
taken  plape  and  business  commenced  in  good  faith  at  the 
time  of  the  ad<^tion  of  this  constitution."  Accordingly,  the 
questicm  of  the  charter's  validity  and  of  its  sufficiency  for 
the  purpoBOB  of  reorganization  was  submitted  to  the  opinion 
of  12  eminent  counsel— Oeorge  F.  Baer,  James  Boyd,  J.  D, 
Campbell,  Samuel  Diekson,  Thomas  Hart,  Jr.,  John  G. 
Johnson,  Victor  Morawetz,  Edward  M.  Paxson,  Edward  J. 
Phelps,  (xeorge  L.  Bives,,  Francis  Ljmde  Stetson,  and  F.  W. 
Wfaitridge — ^who  agreed  in  the  following  advice : 

**  In  eor  «plmloD^  tiie  Beading  OonlpBny  can  legally  acquire,  receive, 
and  held,  and  can  mortgage  and  pledge^  all  tlie  stocks,  secorities,  and 
properties,  inclnding  the  capital  stocks  of  the  new  UsSiioay  Com- 
pany and  of  the  Goal  &  Iron  C!ompany ;  and  it  can  keep  and  perform 
all  covenants  and  conditions  under  which  severally  and  recqpectively 
these  two  companies  acquired  their  (274]  properties  from  the  pur- 
chasers. By  a  farther  increase  ef  its  capital  [which  was  afterwards 
made]  the  Beading  Company  can  legally  issne  the  common  and  pre- 
ferred stock  and  the  bonds  required  by  the  plan  of  reorganization; 
and  to  secure  the  payment  of  these  bonds  it  can  lawfully  pledge 
and  mortgage  the  stock,  securities,  and  properties  by  it  so  acquired.*' 

Soon  afterwards,  early  in  January,  1897,  the  validity  of 
the  charter  came  before  the  attorney  general  of  Pennsyl- 
vania, who  gave  the  subject  careful  consideration,  and  was 
constrained  to  the  conclusion— evidently  against  his  wishes 
and  his  prepossessions — ^that  the  CJommon wealth  of  Penn- 
sylvania could  not  successfully  attack  the  chartered  rights 
of  the  heading  Company  that  had  been  exercised  before 
January  1,  18Y4 — ^'^  which  business  was  of  the  same  general 
character  as  that  in  which  it  proposes  to  engage  for  the 
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purpose  of  controlling  the  stocks  of  the  Bailway  Company 
and  the  Coal  &  Iron  Company." 

It  is  not  necessary  to  quote  from  the  charter.  The  Hold- 
ing Company's  powers  are  unusually  varied  and  extensive, 
and  the  Government  does  not  deny  that  formal  and  com- 
plete legislative  authority  exists  to  do  the  acts  complained 
of;  and  the  State  of  Pennsylvania  has  never  contended  that 
the  company  has  exceeded  its  powers. 

The  Railway  Company  is  a  Pennsylvania  corporation 
chartered  in  November,  1896,  with  the  ordinary  powers  of 
a  railroad.  Practically  all  its  stock  is  owned  by  the  Hold- 
ing Company.  The  Coal  &  Iron  Company  has  had  a  con- 
tinuous existence  since  March,  1871.  Its  principal  object 
is  stated  to  be  ^^  to  purchase,  sell,  transport,  and  mine  coal, 
and  to  mine  and  manufacture  iron";  and  for  this  purpose 
it  has  power  to  buy  or  lease  "  such  lands  as  they  may  deem 
expedient."  It  is  also  empowered  "  to  subscribe  for  cr  pur- 
chase the  lands  or  stock  of  any  other  incorporated  company 
in  the  State  of  Pennsylvania  " ;  and  the  charter  further  pro- 
vides that  "  any  railroad  or  mining  company  existing  under 
the  laws  of  this  State  [may]  subscribe  for  or  purchase  the 
stock  or  purchase  or  guarantee  the  bonds  of  the  company 
incorporated."  Practically  all  its  stock  is  owned  by  the 
Holding  Company. 

In  the  summary  of  the  bill  already  given  we  have  stated 
in  outline  what  property  was  sold  imder  the  decree  of  the 
Circuit  Court  in  1896,  and  what  was  done  with  the  property 
afterwards.  It  is  enough  to  say  now  that  after  the  convey- 
ances had  all  been  made  the  Coal  &  Iron  Company  was  again 
the  owner  of  the  coal  lands  and  similar  property;  the  Read- 
ing Railway  was  the  owner  of  the  railroad  property,  except 
the  equipment ;  and  the  Holding  Company  owned  the  equip- 
ment— ^leasing  it,  however,  to  the  Railway — and  owned  also 
the  capital  stocks  of  the  other  two  companies,  with  some 
additional  property.  These  acquisitions  were  the  valuable 
basis  of  the  Holding  Company's  stock,  and  with  other  se- 
curities the  stock  was  distributed  among  the  numerous  per- 
sons entitled  thereto  under  the  plan  of  reorganization.  We 
are  not  advised  how  many  persons  then  acquired^  or  now 
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own,  the  Holding  Company's  stock;  but  the  number  would 
undoubtedly  be  krge.  Its  capital  is  $140,000,000,  divided 
into  2,800,000  shares,  all  of  which  have  been  issued,  and  the 
shares  are  bought  and.  sold  on  the  market  In  March,  1914, 
the  50  largest  stockholders — ^their  names  and  holdings  appear 
in  the  record — owned  [276]  about  1,200,000  shares,  par  value 
$60,000,000;  and  this  leaves  about  1,600,000  shares,  which  are 
distributed  in  varying  amounts  among  many  unnamed  hold- 
ers. The  companies  are  all  Pennsylvania  corporations;  the 
business  of  mining  is  carried  on  by  the  Coal  &  Iron  Com- 
pany, of  course  exclusively  in  Pennsylvania;  the  carrying 
business  of  the  Kailway  proper  is  also  conducted  within  the 
State,  as  it  must  be,  and  each  of  these  corporations  has  con- 
fined itself  to  its  respective  business  since  the  reorganization 
was  completed. 

Thus  far  it  seems  to  us  that  the  plan  now  assailed  by  the 
Government  cannot  be  successfully  attacked  for  lack  of  good 
faith;  we  regard  it  as  an  honest  attempt  to  cope  with  a  per- 
fdexing  financial  situation  so  as  to  save  an  exceedingly  valu- 
able property  for  many  persons  whose  investments  were  in 
serious  danger,  and  an  attempt  to  solve  difficult  legal  prob- 
lems with  scrupulous  regard  for  the  law.  The  charters  re- 
ferred to  gave  the  undoubted  right  to  issue  the  securities  and 
to  make  the  conveyances  described,  and  we  cannot  condemn 
as  unlawful  the  exercise  of  a  lawful  right  for  a  lawful 
purpose. 

But  even  a  lawful  right,  originally  used  for  a  lawful  pur- 
pose, may  afterwards  be  used  to  attain  an  unlawful  object. 
Although  the  organization  of  the  companies  may  have  been 
lawful,  and  although  their  alliance  may  also  have  been 
lawful,  the  question  remains:  Have  they  since  offended? 
And  especially,  have  they  offended  against  the  Commodities 
Clause  ?  To  be  exact :  Has  the  Beading  Bailway ,  since  May, 
1908,  carried  coal  that  had  in  substance  and  reality  been 
mined  or  produced  by  it  or  under  its  authority,  or  which 
it  owned  in  whole  or  in  part,  or  in  which  it  had  any  inter- 
est, direct  or  indirect?  In  our  opinion,  these  questions  must 
be  answered  in  the  negative,  unless  the  long-established 
legal  oonceptions.  concerning  corporate  organization  ought 
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htfH  to  pr^Ml  ixk  tke  piMait  case.  Thts^  eoiieet>ticms  am 
so  d^^ly  rooted  in  ^e  tb^ry  and  prftctice  of  the  law 
that  an  immense  readtuitnient  of  legal  rokB  would  be  neo- 
eissary  if  tiie  legal  separatenees  of  a  corporation  were  to 
dintppear  and  be  replaced  bj  the  rights  and  liabilities  of 
ihe  individual  stockholder&  The  theory  of  s^)arate  cor- 
porate entity  has  been  of  enmrmous  value,  and  while  it  has 
been  semetimes  abused  tii«*e  is  no  doubt  tiiat  industriil 
semety  id  largely  based  upon  its  conspionous  features  of 
dsstiAct  aiid  separate  existence  and  of  limited  liability.  The 
atases  have  been  exeepttomal,  and  the  law  has  not  over- 
lobked  them.  Where  a  oorporation  is  a  mere  sorem  ior 
an  iodividnal,  or  where  onecorporaition  performs  a  irimilar 
ofioe  for  another,  the  device  lias  not  been  allowed  to  stand 
in  the  way  of  justice  and  fair  dealing.  But  we  may  safely 
say  that  in  practically  all  such  instances  tiie  element  of 
fnud  or  bad  faith  is  to  be  found,  and  it  is  certainly  ran 
to  find  a  situation  where  sudi  an  elonent  is  secure  from 
successful  attack.  The  caaes  already  decided  by  the  S«- 
pr^ne  Court  make  the  distinction  between  good  faith  and 
bad  faith.    In  the  Delaware  A  Hudson  case  the  court  said: 

''We  then  construe  the  statute  as  prohibiting  a  railroad  company 
engaged  In  Interstate  coHuneroe  from  transporting  in  such  conun«rae 
articles  or  commoditieB  under  the  following  dvcumstanoes  and  con- 
ditions: 

1277]  **(a)  When  the  article  or  commodity  has  been  manufac- 
tured, mined,  or  produced  by  a  carrier,  or  under  its  authority,  and 
at  the  time  of  transportation  the  carrier  has  not  in  pood  faith  before 
the  act  of  tranqyortation  disassociated  ItieU  from  such  article  or 
commodity. 

"(>)  VHien  the  carrier  owns  Ihe  article  or  conmiodity  to  be  tran» 
ported  in  whole  or  in  part 

"(o)  When  the  carrier  at  the  time  of  transportation  has  an  inter- 
«it,  direct  or  indirect,  in  a  legal  or  equitable  sense,  in  Ihe  article  or 
commodttF,  not  including,  therefore,  artldes  or  commcdlties  manu- 
factored,  mined^  produced  an  owned,  eto^  by  a  lamm  flde  earpormHon 
in  which  the  railroad  company  Is  a  stocUioldsr." 

In  the  Lehigh  Valley  case  the  court  assumed  (as  tiie  form, 
of  that  dispute  required  it  to  assume)  that  the  coal  com- 
pany there  in  question  was  ^^nat  a  bona  fide  mining  oom- 
ptmjyV  but  a  mere  agent  and  instmmentalily  of  tiie  rafl- 
road,  and  that  ^abuses''  in  the  relations  of  the  two  com- 
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paniee  brought  the  produeticm,  shipment,  and  sale  of  the 
particular  coal  under  the  railroad's  dominion,  just  as  if  it 
^vvere  Uie  absolute  owner;  so  that  the  entity  of  the  mining 
company  was  destroyed,  and  the  affairs  oi  the  two  com- 
panies were  so  commingled  in  administration  as  to  make  the 
companies  virtually  one — a  result  that  w^^  declared  to  be 
an  **  abuse  "  of  power. 

If,  then,  the  Government  can  succeed  in  the  present  case, 
it  must  offer  evidence  to  satisfy  the  rules  laid  down  by  these 
decisions;  and  this  brings  us  to  consider  what  facts  have 
been  proved.  That  the  law  has  been  consciously  and  deliber- 
ately violated  we  do  not  believe,  and  decline  to  find.  But 
as  tiie  act  of  190B  does  not  make  the  carrier's  state  of  mind 
an  essential  element  in  the  offense,  the  question  is  still  open 
whether  the  Beading  Eailway  and  the  Coal  &  Iron  Company 
(whatever  their  intention  may  have  been)  have  in  fact  so 
conducted  their  affairs  as  to  violate  the  law.  The  Govern- 
ment's case  is  substr  itially  t^ '  • 

The  plan  of  reorganization  was  financed  as  follows :  After 
the  various  properties  of  the  old  Reading  Railroad  and  of 
the  Coal  &  Iron  Company  had  been  purchased  by  Coster  & 
Stetson  under  the  decree  of  the  United  States  court  in  this 
district,  the  purchasers  conveyed  the  railroad  properties  to 
the  new  Reading  Railway  on  November  16,  1896,  and  on 
November  18  the  Railway  transferred  its  capital  stock  of 
$90,000,000  to  the  purchasers  and  mortgaged  the  railroad 
properties  in  trust  to  secure  $30,000,000,  of  which  the  sum  of 
$20,000,000  was  presently  delivered  and  $10,000,000  was  re- 
served "to  be  used  in  part  payment  for  new  acquisitions, 
constructions,  and  betterments  upon  the  railroads  and  prop- 
erty of  the  Railway  Company."  It  was  contemplated 
that  the  Holding  Company  should  advance  the  money  for 
the  purpose  thus  stated,  and  that  the  $10,000,000  of  bonds 
last  referred  to  should  be  used  to  reimburse  the  Holding 
Company  for  one-half  of  these  advances.  On  November  18 
the  purchasers  conveyed  the  coal  lands,  with  other  prop- 
erty, to  the  Coal  A  Iron  Company,  that  company  agreeing 
to  join  with  the  Heading  Company  in  a  general  mortgage 
to  be  thereafter  executed.    On  £>ecember  23  the  purchasers 
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conveyed  to  the  Holding  Company  various  bonds  and  [278] 
stocks,  including  the  capital  stocks  of  the  Railway  and  of 
the  Coal  &  Iron  Company ;  conveying  also  the  rolling  stock 
and  vessels  formerly  belonging  to  the  old  Bailroad  Com- 
pany, with  some  other  property.  Apparently  on  January  1, 
1897  (the  agreement  does  not  seem  to  be  in  the  record),  the 
Holding  Company  leased  the  equipment  to  the  Railway  by 
what  is  said  to  be  the  ordinary  car-trust  lease,  imder  which 
the  railway  pays  an  annual  rental.  On  January  5  the  Hold- 
ing Company  and  the  Coal  &  Iron  Company  united  in  the 
general  mortgage  for  $135,000,000  that  has  already  been  de- 
scribed ;  it  is  a  blanket  real  estate  and  collateral  trust  mort- 
gage covering  the  property  of  both  companies. 

These  agreements  contain  many  details.  Their  principal 
object  is  to  provide  and  to  secure  the  bonds  and  stocks  that 
were  required  to  satisfy  the  persons  interested  in  the  reor- 
ganization, to  take  care  of  the  existing  liens  that  were  not 
disturbed,  and  to  make  provision  for  future  needs — ^to  these 
ends  pledging  as  security  practically  all  the  property  that 
had  formerly  belonged  to  the  old  Reading  Railroad  and  to 
the  Coal  &  Iron  Company.  About  $69,000,000  of  bonds 
under  the  general  mortgage  were  reserved  to  pay  outstand- 
ing liens  of  the  old  Railroad  Company  and  of  the  Coal  4 
Iron  Company,  these  being  liens  prior  to  the  mortgage,  and 
$20,000,000  were  reserved  for  new  construction,  betterment, 
and  equipment  upon  the  several  railroads  operated  by  the 
Reading  Railway.  The  whole  interest  on  the  $99,000,000  of 
bonds  that  have  been  issued  imder  the  general  mortgage  has 
been  paid  by  the  Holding  Company. 

The  Government  draws  attention  also  to  the  fact  that  the 
Holding  Company  cannot  declare  a  dividend  until  it  pays 
to  the  trustee  under  the  general  mortgage  five  cents  for  each 
ton  of  coal  mined  by  the  Coal  &  Iron  Company  if  the  divi- 
dend should  equal  or  exceed  that  sum,  or  a  smaller  amount 
if  the  dividend  should  be  smaller.  This  does  not  seem  to  be 
objectionable;  the  probable  reason  for  the  provision  is  that 
to  take  the  coal  from  the  ground  lessens  the  security  of  the 
bondholders,  and  therefore  the  money  payment  is  intended 
to  stand  in  place  of  the  coaL 
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As  the  Holding  Cbmpany  owns  practically  all  the  shares 
of  the  Bailway  and  of  the  Coal  &  Iron  Company^  it  neces- 
sarily  votes  thereon  and  thus  controls  the  election  of  their 
directors.  Since  the  reorganization  the  three  companies  have 
had,  with  some  exceptions,  practically  the  same  boards,  and 
the  same  presidait,  secretary,  and  treasurer.  Since  Mr. 
Baer's  death  in  1914,  however,  they  do  not  have  the  same 
president.  Their  offices  are  in  the  same  building  in  Phila- 
delphia, and  their  annual  reports  are  published  in  the  same 
pamphlet  What  the  situation  is  in  recent  years  with  refer- 
ence to  the  payment  of  salaries  does  not  appear  to  be  shown 
folly  by  the  record,  but  we  suppose  it  likely  that  in  some  in- 
stances the  salary  may  be  apportioned.  Where  services  are 
performed  for  more  than  one  company — for  example,  in  tbe 
case  of  counsel  or  the  purchasing  agent — we  can  see  no  ob- 
jection to  such  a  division  of  salary. 

These  are  the  matters  upon  which  the  Gk>vemment  chiefly 
relies  [S79]  as  tending  to  «ipport  the  argument  that  an 
identity  exists  in  organization  and  administration,  and  as 
leading  to  the  conclusion  that  the  Holding  Company's  rela- 
tion to  the  other  two  companies  represents  ^a  deliberate 
attempt  to  avoid  the  principle  of  public  policy  then  con- 
tained in  the  constitution  of  Pennsylvania  and  now  embodied 
in  the  Commodities  Clause."  The  attitude  of  the  Govern- 
ment also  appears  in  the  following  paragraph : 

"In  the  present  case  the  transactions  between  the  Reading  Com- 
panies did  not  begin  and  never  have  been  carried  on  in  good  faith, 
bnt,  on  the  contrary*  with  the  purpose  and  result  of  retaining  in  the 
fnUest  degree  the  substantial  identity  of  the  transporting  company 
and  of  the  producing  company  by  a  merely  colorable  change  of  form." 

We  have  already  said  that  we  are  unable  to  find  bad  faith 
or  deliberate  wrong-doing.  But  the  facts  relied  on  by  the 
Gh>vemment  are  pertinent  and  relevant  to  the  inquiry, 
whether  there  has  in  fact  been  a  violation  of  the  Commodities 
Clause,  whatever  the  intention  of  the  parties  may  have  been, 
and  in  this  aspect  they  have  received  careful  consideration. 
In  our  opinion  they  do  not  adequately  describe  the  situa- 
tion. The  following  additional  facts  must  also  be  taken 
into  account: 
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Neither  corporation  owns  a  single  share  of  stock  in  the 
other,  and  neither  has  any  title  or  interest,  legal  or  equitable, 
in  the  real  and  personal  property  owned  by  the  other.  This 
separation  in  legal  contemplation  is  reinforced  by  a  separa- 
tion of  corporate  activity;  each  keeps  to  its  own  affairs  and 
does  not  meddle  with  the  business  of  the  other.  The  Rail- 
way has  not  discriminated  in  favOT  of  the  Coal  &  Iron 
Company,  either  in  the  distribution  of  cars  or  in  the  use  of 
other  facilities  of  transportation,  and  since  1897  at  least,  no 
shipper  has  complained  that  the  Coal  &  Iron  Company  was 
receiving  any  undue  advantage.  Indeed,  its  employes  do 
not  even  ride  free  over  the  railroad,  which  charges  and  re- 
ceives the  usual  fares  for  their  transportation.  When  ri^ts 
of  way  or  other  forms  of  occupying  lands  are  in  question, 
the  Railway  deals  with  the  Coal  &  Iron  Company  at  arm's 
length,  as  with  other  persons,  making  and  carrying  out  con- 
tracts in  the  same  way.  The  Railway  buys  much  of  its 
fuel  coal  from  the  Coal  &  Iron  Company  and  pays  in  cadi 
the  regular  price  therefor;  the  quantity  has  ranged  from 
2,000,000  tons  in  1898  to  about  8,500,000  in  recent  years. 
And  the  Coal  &  Iron  Company  pays  the  regular  tariff  rates 
on  all  its  coal  transported  by  the  Railway  in  cars  or  barges. 
During  the  period  from  1907  to  1912,  inclusive,  the  amount 
thus  paid  has  been  as  much  as  $10,500,000,  and  was  in  no 
year  less  than  $7,500,000. 

The  operative  management  of  the  two  corporations  is  dis- 
tinct. The  Coal  &  Iron  Company  employs  26,000  men,  and 
pays  them  with  its  own  money  and  by  its  own  paymaster.  It 
buys  its  own  materials,  acting  independently  in  the  pur- 
chase thereof,  and  paying  the  cost  out  of  its  own  funds.  It 
keeps  its  own  separate  books  and  its  separate  bank  account. 
In  1913  the  cost  of  its  mining  operations  was  $26,000,000, 
and  the  coal  produced  thereby  was  sold  for  $80,000,000.  It 
[280]  makes  its  own  prices  6n  the  coal  it  sells.  The  executive 
departments  of  the  two  companies  are  distinct  in  important 
particulars.  For  example,  the  Coal  &  Iron  Company  has  its 
own  general  selling  agent,  who  has  charge  of  the  coal  sales, 
and  has  a  staff  of  25  to  50  men  under  him.  It  has  sales  agen- 
cies in  eight  of  the  principal  cities  of  the  cryimtry,  irifh 
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traveliBg  salesmen  and  solicitors,  who  sell  coal  over  the 
eastern  third  of  tiie  oountry  from  Winnipeg  to  Galveston. 
From  12  to  14  per  cent  of  its  product  is  sold  in  tise  West  and 
Middle  West,  although  the  principal  markets  are  the  State  of 
Pennsylvania  and  tidewater  at  Philadelphia  and  New  York. 
Other  executive  offices  are  also  distinct.  The  general  freight- 
traffic  manager  of  the  Sailway,  who  is  also  a  vice  president, 
has  been  connected  with  the  company  for  40  years,  and  testi- 
fied that  during  that  period  he  had  had  no  connection  what- 
ever with  the  Coal  &  Iron  Company.  And  the  general  man- 
ager of  the  Bailway,  also  a  vice  president,  gave  similar  testi- 
mcMiy,  covering  the  period  since  1897,  to  which  may  be 
added  the  testimony  of  the  gentleman  who  is  now  the  presi- 
dent of  the  Railway,  and  the  testimony  of  the  Railway's 
comptroller.  During  the  last  10  or  12  years  the  Coal  &  Iron 
Company  has  spent  $1,000,000  a  year  in  carrying  out  its 
policy  of  developing  and  improving  its  collieries.  The  Coal 
&  Iron  Company  pays  4  per  cent  interest  on  commercial  loans 
made  to  it  from  time  to  time  by  the  Holding  Company. 

The  assets  of  the  Coal  &  Iron  Company  are  distinct  from 
the  assets  of  the  Bailway  Company,  and  in  1912  amounted 
to  more  than  $86,000,000.  Of  this  total  the  coal  lands  fur- 
nished $50,000,000;  yards  in  various  parts  of  the  country, 
owned  by  the  Coal  &  Iron  Company,  furnished  $2,500,000; 
shops  at  Pottsville,  in  the  Schuylkill  region,  furnished 
$400,000;  storage  yards  and  washeries,  $850,000;  and  the 
improvements  and  equipment  at  its  collieries,  $13,000,000. 

The  facts  point  to  a  separation  in  fact  as  well  as  in  legal 
theory,  and  bring  the  situation  well  within  the  decision  in 
the  Del  &  Loch,  case  (D.  C.)  213  Fed.  240.  It  is  true 
that  this  decree  has  recently  (June  21,  1915)  been  reversed 
l^  the  Sui^reme  Court  (238  U.  S.  516,  35  Sup.  Ct.  873, 
69  L.  Ed.  1486),  but  solely  for  a  reason  that  does  not  rule 
the  questions  now  presented  for  decision.  As  already  stated, 
the  Lackawanna  Bailroad  was  the  owner  and  miner  of 
the  coal,  and  by  an  agreement  with  the  Lfackawanna  Coal 
Company  undertook  to  divest  itself  of  title  and  interest 
before  the  carriage  of  the  coal  began.  Upon  the  construc- 
tion of  this  agreement  the  decisicm  turned  in  the  Suprane 
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Court,  and  after  its  meamng  and  effect  had  been  asoer- 
tained,  and  the  court  had  determined  that  it  did  not  divest 
the  railroad's  interest  in  the  coal,  nothing  remained  bat 
to  apply  the  Conmiodities  Clause  to  a  situation  that  was 
embraced  within  the  scope  of  its  language.  The  following 
quotation  from  the  opinion  will  sufficiently  indicate  that  the 
question  regarded  by  the  court  as  controlling  was  the  con- 
struction of  that  agreement: 

"  1.  But  mere  stock  ownership  by  a  railrotfd*  or  by  its  stockholders, 
in  a  producing  company  cannot  be  nsed  as  a  test  by  which  to  deter- 
mine the  legality  of  the  transportation  of  such  company's  coal  by  the 
Interstate  carrier.  For,  when  the  Conmiodity  Clause  was  «nder  diacna- 
sion  attention  was  called  to  [281]  the  fact  that  there  were  a  num- 
ber of  the  anthracite  roads  which  at  that  time  owned  stock  in  coal 
companies.  An  amendment  was  then  offered  which,  If  adopted,  would 
have  made  it  unlawful  for  any  such  road  to  transport  coal  belonging 
to  such  company.  The  amendment,  however,  was  voted  down ;  and*  in 
the  light  of  that  indication  of  congressional  intent,  the  Commodity 
Clause  was  construed  to  mean  that  it  was  not  necessarily  unlawfol 
for  a  railroad  company  to  transport  coal  belonging  to  a  corporation  in 
which  the  road  held  stock.  United  States  v.  Delaware  d  Hudson  Co., 
213  U.  S.  414,  29  Sup.  Ct.  527,  53  L.  Ed.  836.  For  a  stronger  reason, 
it  would  not  necessarily  be  illegal  for  the  road  to  transport  coal  be- 
longing to  a  corporation  whose  stock  was  held  by  those  who  owned 
the  stock  of  the  railroad  company. 

"  Nevertheless,  the  Commodity  Clause  of  the  Hepbom  Act  of  1906 
rendered  unlawful  many  transactions  which  prior  to  that  time  had 
been  expressly  authorized  by  the  statutes  of  the  States  which  had 
chartered  the  coal  roads.  And,  while  the  Hepburn  Act  provided 
that,  in  the  future,  interstate  railroads  should  not  occupy  the  doal 
position  of  carrier  and  shipper,  there  was,  of  course,  no  intent  on 
the  part  of  Congress  to  confiscate  property  or  to  destroy  the  inter- 
est of  the  stockholders.  But  still,  upon  adoption  of  the  Commodity 
Clause,  this  appellee  railroad  was  confronted  with  a  difficult  situation. 
To  shut  down  the  mines,  because  the  coal  could  not  be  transported, 
would  have  meant,  not  only  a  vast  monetary  Idas  to  the  company 
and  its  stockholders,  but  would  have  been  even  more  harmfal  to  the 
interests  of  the  public,  which  required  a  constant  supply  of  fueL 
The  character  of  coal  property  was  such  as  to  make  .it  Impossible 
to  divide  the  same  in  kind  among  the  railroad  stockholders,  while  the 
value  of  the  coal  land  was  so  great  as  to  make  it  impracticable  to 
find  a  purchaser  in  ordinary  course  of  trade.  It  was  therefore 
natural,  If  not  necessary,  to  organise  a  corporation  with  whk:h  a  con- 
tract could  be  made,  and  out  of  caiaAi  received  or  stock  issued  to  pay 
for  or  preserve  the  equity  which  the  railroad  shareholden  had  in  the 
coaL 
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**  In  tills  situation  there  may  hare  heen  no  impropriety  in  the  Rail- 
road OcHnpany  taking  the  preliminary  steps  of  organising  such  a  ctx- 
poration.    Nether  was  it  illegal  for  the  stockholders  of  the  Railroad 
Company  to  take  stock  in  the  Coal  Company,  for  there  are  many  In- 
stances in  which  the  law  recognizes  that  there  may  be  diversity  of 
corporate  interest,  even  when  there  is  an  identity  of  corporate  mem- 
bers.   A  city  and  the  county,  in  which  it  is  located,  may  both  have  the 
same   population  but  different  corporate  interests.     Many  private 
corporations  have  both  stockholders  and  officers  in  common,  yet  they 
may  nevertheless  make  contracts  vrhich  will  bind  both  of  the  separate 
entities.    But  whenever  two  such  companies,  thus  owned  or  managed, 
make  contracts  which  affect  the  interest  of  minority  stockholders,  or 
of  third  persons,  or  of  the  public,  the  fact  of  their  unity  of  manage- 
ment must  be  considered  in  testing  the  validity  and  bona  fides  of  the 
contracts  under  review. 

"2.  That  principle  is  to  be  specially  borne  in  mind  in  the  present 
case.  For  this  is  not  an  instance  of  a  coal  road  and  a  coal  company, 
both  of  which  existed  and  had  made  contracts  prior  to  the  Commodity 
Clause ;  but  a  case  where  a  coal  company  was  created  with  the  express 
purpose  that,  with  stockholders  in  common,  it  should  be  a  party  to  a 
contract  intended  to  enable  the  Railroad  Company  to  meet  the  re- 
quirements of  the  Commodity  Clause  and  at  the  same  time  continue 
the  business  of  buying,  mining,  selling,  and  transporting  coal. 

**  It  is  also  to  be  noted  that  the  Delaware,  Lackawanna  &  Western 
Railroad  Company  did  not  part  with  title  to  its  coal  lands,  mines,  and 
mining  machinery,  as  seems  to  have  been  done,  on  terms  not  fully 
stated  {ViUted  States  v.  Delaware  d  Hudson,  213  U.  S.  366,  398  [5], 
29  Sup.  Ct  527,  58  L.  Ed.  836),  in  some  of  the  instances  discussed  in 
the  Coounodity  cases.  In  them  the  ownership  of  the  mines  had 
passed  complete  from  the  railroads  to  the  producing  coa4>anies,  and 
the  coal  property  was  no  longer  subject  to  the  debts  of  the  railroad 
companies.  After  such  sale  of  the  coal  lands  there  was  both  a  techni- 
cal and  a  practical  separation  of  the  legal  interest  of  the  two  corpora- 
tions in  Uie  coal  under  the  ground,  on  the  surface,  when  it  was  trans- 
ported, and  when  it  was  sold.  The  fact  that  the  railroad  held  stock  in 
the  producing  [888]  company,  and  received  dividends  thereon,  did  not 
give  to  the  Railroad  Company,  any  more  than  to  any  other  stockholder 
in  any  other  corporation,  a  legal  interest  in  the  property  of  the  Coal 
Company.  Nor  would  the  fact  that  the  Railroad  Company  had  once 
owned  it  have  made  any  difference,  if,  by  a  normal  and  bona  fide  sale 
at  the  point  of  production,  the  carrier  had  lost  an  power  of  control  and 
ail  right,  title,  and  Interest  in  the  coal  before  th^  transportation  began. 
United  State*  v.  Del&ware  d  Hudson,  213  U.  S.  418,  top,  29  Sup.  Ct 
527,  53  L.  Ed.  836. 

"3.  But  the  decisions  construing  the  statute  recognize  that  one 
corporation  can  be  an  agent  for  another  corporation,  and  that  by 
Bieana  of  stock  ownership  one  of  sudi  companies  may  be  converted 
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into  a  mere  agent  or  instmmentaUty  of  tha  other.  UnUed  Btoiet  ▼. 
Lehi^n  Valley  R.  B,,  220  U.  S.  257,  273,  31  Sup.  Ct  887,  55  K  EkL  468. 
And  tbis  use  of  <Hie  by  the  other,  or  this  power  of  one  over  the  other, 
does  not  depend  upon  control  by  virtue  of  the  faot  that  stock  therein 
Is  held  by  the  Eailroad  Company  or  by  its  aliaieholders.  For  domi- 
nance of  the  Ck>al  Company  may  be  secured  by  a  carrier  (Hew  Mtvoem 
R,  R,  V.  /.  C.  C,  200  U.  S.  363,  26  Sup.  Ot  272,  50  L.  Ed.  515)  not 
only  by  an  express  contract  of  agency,  but  by  any  contract  which  In 
its  practical  operation  gives  to  the  Railroad  Compcmy  a  control  or  an 
'Interest,  direct  or  indirect*'  in  the  coal  sold,  at  the  mouth  of  the 
mines. 

"Assuming,  then,  that  the  incorporati<Hi  and  organization  of  the 
Coal  Company  under  the  auq[>ices  of  the  Railroad  Company  was  legal ; 
assuming  that  the  election  of  railroad  ofKcers  as  the  first  managers 
of  the  Coal  Company  was  not  illegal ;  assuming  that  as  officers  of  the 
Railroad  Company  they  could  contract  with  themselves  as  officers  of 
the  Coal  Company ;  assuming  that  at  the  time  of  organization  it  was 
not  unlawful  for  the  Railroad  Company  and  the  Coal  Conapany  not 
only  to  have  officers  but  offices  in  common ;  and,  finally,  assuming  that 
all  these  facts  together  did  not  in  and  of  themselves  establish  an 
identity  of  corporate  interest,  still  these  facts,  taken  together,  are 
most  significant  They  at  least  prove  that  the  relation  between  the 
parties  was  so  friendly  that  they  were  not  trading  at  arm's  length. 
And  the  further  fact  that  one  of  the  parties  was  under  a  statutory 
disability  as  to  hauling  coal  makes  it  necessary  to  carefully  scrutinise 
their  arrangement  in  order  to  determine  whether  it  was  a  bona  fide 
and  lawful  contract  of  sale,  or  a  means  by  which  the  railroad,  though 
parting  with  the  legal  title,  retained  an  interest  and  control  in  what 
had  been  sold." 

Since  the  court  did  not  discuss  the  constitutional  questions 
referred  to  as  **  grave  "  questions  by  the  opinion  in  XJ.  S.  v. 
Delaware  <6  Hudson  Co.,  218  U.  S.  367,  29  Sup.  a.  527,  53 
L.  Ed.  836,  it  is  clear  that  these  were  not  regarded  as  neces- 
sary to  tiie  decisicoi  of  the  Lackawanna  case.  Of  course, 
these  questions  are  not  presented  by  this  record  either,  if  the 
conclusion  we  have  reached  is  correct;  whether  they  are 
presented  in  case  that  conclusion  should  be  wrong,  must  be 
decided,  not  by  us,  but  by  the  ultimate  tribunal.  The  essen- 
tial difference  betwe^i  the  Lackawanna  case  and  this,  as  we 
have  pointed  out  above,  is  that  here  there  has  been  no  change 
or  attempted  change  of  ownership  or  interest  in  the  coal — 
the  Eailway  has  never  owned  it,  or  had  any  legal  interest 
therein — and  the  questions  presented  appear  to  be  those 
already  referred  to  at  the  beginning  of  tiie  discussion  on 
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this  branch  of  the  case.  FoUowing  the  authoritatiye  de- 
cisions of  the  Supreme  Court  on  this  subject^  we  are  of  opin- 
ion that  the  Ckmunodities  Clause  has  not  been  violated  by  the 
Beading  Companies. 

We  regret  the  delay  in  the  decision  of  this  very  important 
dispute,  but,  while  the  Lackawanna  case  was  pencfing  in  the 
Supreme  Court,  it  seemed  desirable,  and,  indeed,  almost  im- 
perative,  to  await  tbe  result  in  that  tribunal.  And  we  regret 
the  length  to  which  this  discussion  has  extended ;  with  every 
deare  to  shorten  it,  the  need  of  stating  the  [28S)  case  fully, 
in  order  to  facilitate  the  review  that  will  follow,  has  operated 
to  prolong  the  examination — ^we  can  only  hope,  not  unduly. 
A  decree  may  be  prepared  in  accordance  with  this  opinion. 

stjpplemektal  opinion. 

Per  Cubiam. 

As  the  parties  have  not  been  able  to  agree  in  all  respects 
concerning  the  terms  of  the  proposed  decree,  this  memc^an- 
dum  may  perhaps  be  usefuL 

1*  They  do  not  agree  upon  the  question  whether  the 
charge  in  the  bill,  that  the  Central  Bailroad  Company  is 
violating  the  Commodities  Clause  by  Umnsporting  the  coal 
of  the  Lehigh  &  Wilkes-Barre  Coal  Company,  should  be  un- 
reservedly dismissed,  or  should  be  dismissed  without  preju- 
dice. The  position  of  the  Railroad  Company  is  that  the 
charge  should  be  unreservedly  dismissed  because  the  ques- 
tion is  already  res  judicata.  The  facts  to  support  the  argu- 
*     ment  are  these: 

A  similar  charge  was  made  against  the  Bailroad  Company 
in  June,  1908,  by  a  bill  filed  in  the  group  of  actions  known 
as  the  First  Commodities  eases.  In  the  Circuit  Court  all  the 
cases  were  submitted  on  bill  and  answer,  accompanied  by  a 
stipulation  that  such  ^  submission  an  bill  and  answer,  and 
any  averment  or  admission  in  the  pleading  of  either  party 
contained,  shall  in  nowise  prejudice  the  said  parties  in  any 
other  suit  or  proceeding  heretofore  or  hereafter  instituted, 
and  shall  be  operative  and  take  effect  only  with  respect  to 
the  present  suit  and  for  the  purposes  thereof.''  The  decrees 
95826*— 17— VOL  6 24 
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of  the  Circuit  Court  dismissmg  the  bills  were  entered  in 
October,  1908,  and  in  May,  1909,  the  Supreme  Court  revenwd 
them  and  remanded  the  cases  for  further  proceedings. 
United  States  v.  Delaware  <6  Hudson  Co.  et  al.,  213  U.  S. 
366, 29  Sup.  Ct.  527,  63  L.  Ed.  836.  In  March,  1910,  the  Cir- 
cuit Court  reinstated  the  suit  against  the  Central  Railroi^ 
Company,  and  the  Government  moved  for  a  decree  that  the 
bill  be  dismissed  ^^  without  prejudice."  This  motion  was  head 
upon  the  identical  bill,  answer,  and  stipulation  that  had 
previously  been  considered,  and  the  Circuit  Court  was  of 
opinion  that  the  record  did  not  show  that  the  Railroad  Com- 
pany was  violating  the  Commodities  Clause  as  coBfiftmed  by 
the  Supreme  Court.  The  Government's  motion  was  there- 
fore denied,  and,  after  the  Attorney  General  had  declared 
that,  in  view  of  such  denial  he  did  not  intend  to  proceed 
further  in  the  Circuit  Court,  a  second  decree  was  entered 
dismissing  the  bill  without  qualification.  The  case  was  again 
taken  to  the  Supreme  Court,  and  the  decree  was  affirmed. 
United  States  v.  Erie  R.  R.  Co.  et  al.,  220  U.  S.  276,  81  Sup. 
Ct.  392,  55  L.  Ed.  464.  The  Supreme  Court  pointed  out  that 
the  Government  had  made  no  offer  in  the  Circuit  Court  to 
show  any  further  facts,  and  had  not  withdrawn  the  stipula- 
tion to  submit  the  cause  on  bill  and  answer;  saying  that,  as 
^^  leave  to  amend  was  not  asked,  and  as  upon  the  facts  ap- 
pearing and  admitted  on  [the]  record  no  violation  of  the 
Cixnmodities  Clause  was  shown,  the  decree  entered  may 
properly  be  held  to  have  been  in  strict  conformity  with  the 
opinion  of  this  court." 

This,  of  course,  is  an  unequivocal  declaration  that  upon 
the  facts  set  forth  by  the  bill  and  answer  in  that  cause  no 
violation  of  the  Com[884]moditie8  Clause  had  been  shown; 
and  (if  there  were  nothing  else)  the  Central  Railroad  would 
no  doubt  be  entitled  to  such  protection  as  might  properly 
be  afforded  in  such  a  situation.  But  the  bill  and  answer 
were  only  a  part  of  the  record;  the  stipulation  formed  the 
other  part,  and  of  this  the  Supreme  Court  also  took  notice, 
as  the  following  remflrk  will  show : 

"  Whatever,  therefore,  In  view  of  the  stlpolatkm  made  bf low,  mar 
be  the  8<K>pe  and  effect  of  the  decree  as  tes  Judtcata.  we  see  no  reason 
for  coDdudlng  that  error  wa»  committed  by  the  Circuit  Court  in 
refmltig  to  qualU^  its  decree," 


.--aJ 
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This  decision  was  made  in  April j  1911  (United  States  v. 
£:ri€  B,  Co.,  220  U.  S.  275,  31  Sup.  Ct  392^  55  U  Ed,  464), 
and  the  suit  before  he  was  brought  in  Septemberj  1^13. 

In  the  present  action  the  charge  of  violating  the  Commodi- 
ti^  Clause  is  brought  against  the  Central  Bail  road  Company 
for  the  Becond  time,  and  upon  the  merits  of  that  dispute  we 
have  not  felt  hound  to  pass.  The  obvious  reason  is  that,  if 
the  Central  Kailroad  Company  were  divorced  from  the  Le- 
high &  Wilkes-Barre  Coal  Company,  the  question  would 
cease  to  be  important.  Such  a  separation  is  provided  for  in 
the  decree  about  to  be  entered  ^  and  therefore,  whether  the 
question  be  res  judicata  or  not,  the  charge  in  the  bill  may 
properly  be  dismissed-  But  as  we  have  not  passed  upon  the 
merits^  and  ar^  dismissing  the  charge  for  a  different  reason, 
we  decline  to  consider  now  the  question  whether  the  Supreme 
Court  finally  settled  the  dispute  in  1911.  For  the  present 
the  effect  of  that  decision  will  be  left  undetermined.  We 
can  not  foresee  the  future  \  the  situation  may  so  change  here- 
after as  to  justify  the  Government  in  raising  the  question 
again,  and  in  that  event  the  effect  of  the  Supreme  Court's 
ruling  may  then  be  presented  for  decision. 

For  the  reason,  therefore,  that  we  have  not  pa^ed  upon 
the  merits,  we  think  the  dismissal  of  the  charge  should  not 
affect  the  Government's  right  to  proceed  hereafter  in  case 
it  shall  be  so  advised.  But  we  wish  it  to  be  understood,  also, 
that  in  hke  manner  our  decree  leaves  unaffected  the  right 
of  the  Central  Railroad  Company  to  set  up  the  defense  of 
res  ad  judicata  in  such  subsequent  proceeding. 

2.  Neither  do  the  parties  agree  completely  about  the 
method  of  dissolving  the  unlawful  combination  between  the 
two  coal  companies.  The  Central  Railroad  Company  asks 
us  to  consider  the  alternative  proposition— that  we  should 
require  the  Reading  Company  to  dispose  of  its  stock  in  the 
Central,  instead  of  requiring  the  Central  to  dispose  of  its 
interest  in  the  Lehigh  &  Wilkes-Barre  Coal  Company*  Un- 
doubtedly some  reasons  eidst  in  favor  of  such  a  course^  but, 
on  the  whole,  the  other  method  seems  to  be  preferable. 

3»  We  agree  with  the  Government  that  the  separation  of 
interest  between  the  Central  Raih-oad  Company  and  the 
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Lehigh  &  Wilkes-Barre  Coal  Company  shotild  be  effective^ 
and  to  that  end  we  think  the  bonds  and  other  securities,  as 
well  as  the  stock,  of  the  Coal  Company  should  be  disposed  of. 

4.  And  to  the  same  end  we  think  the  Central  Railroad 
Company  should  be  enjoined  (for  the  present  at  least)  from 
compelling  the  Coal  [885]  Company  to  send  its  coal  over 
the  lines  of  the  Bailroad.  As  long  as  the  union  of  interest 
between  these  two  companies  exists,  this  provision  seems  to 
be  necessary, 

5.  We  are  not  disposed  to  accept  the  Government's  sug- 
gestion to  ask  for  the  help  of  the  Federal  Trade  Commission. 
We  are  unable  to  see  any  advantage  in  turning  this  matter 
over  to  the  commission,  instead  of  dealing  directly  with  it 
ourselves.  The  defendants  can  present  their  plan,  as  has 
been  done  in  other  cases,  and  we  can  then  consider  it  in  the 
light  of  such  objections  as  may  be  made  to  it  by  any  interest 
affected  thereby,  and  can  afterwards  determine  finally  what 
course  to  adopt 

The  principal  matter  in  dispute  is  whether  the  individual 
stockholders  of  the  Central  Eailroad  Company  (distinguish- 
ing them  from  the  Reading  Company  and  the  other  corpora- 
tions defendant)  should  be  permitted  to  acquire  the  stock, 
bonds,  and  other  securities  of  the  Coal  Company,  and  on  this 
point,  also,  we  agree  with  the  Government,  In  our  opinion 
the  doctrine  of  the  Union  Paeip)  case^  226  U.  S.  470,  33  Sap. 
Ct.  162,  57  L,  Ed.  S06,  calls  upon  us  to  deny  the  individual 
stockholders  that  privilege. 

In  accordance  with  the  foregoing  views  the  following  de- 
cree will  be  entered : 

FINAL  DECREE, 

This  cause  having  come  on  for  final  hearing  upon  plead- 
ings and  proofs,  and  having  been  argued  by  counsel  before 
three  circuit  judges,  sitting  under  the  provisions  of  the 
Expediting  act  of  February  11, 1903  (32  Stat  823,  c.  544,  §  1), 
aB  amended  by  act  June  25, 1910,  c-  428,  36  Stat  854  {Com p. 
St  1913,  §  8824) ,  and  the  pleadings,  proofs,  and  arguments 
having  been  considered,  and  the  opinion  of  the  court  having 
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been  filed,  it  is  now,  tbis day  of ,  1916,  ordered, 

adjudged,  and  decreed : 

1.  Except  as  hereinafter  provided,  the  bill,  or  petition,  is 
dismissed, 

2.  The  charge  therein  contained — ^namely,  that  the  lease 
of  the  Lehigh  &  Susquehanna  Bailroad  made  between  the 
liohigh  C!oal  &  Navigation  Company  and  the  Central  Bail- 
road  Company  of  New  Jersey,  contained  in  the  writings 
dated,  respectively,  March  81, 1871,  May  27, 1883,  and  June 
28,  1887,  is  in  violation  of  the  Anti-Trust  Act  of  July  2, 
1890  (26  Stat  209,  c  647)— is  not  sustained,  and  in  respect 
thereof  the  petition  is  dismissed.  But  in  respect  of  all  other 
charges  against  the  Lehigh  Coal  &  Navigation  Company, 
and  in  respect  of  all  charges  against  the  Lehigh  &  New 
England  Bailroad  Company,  and  the  Lehigh  &  Hudson 
Biver  Bailway  Company,  the  petition  is  dismissed  without 
prejudice. 

3.  The  charge  that  the  Central  Bailroad  Company  is  vio- 
lating the  Commodities  Clause  of  the  act  to  regulate  com- 
merce (act  June  29,  1906,  c.  8591,  §  1,  34  Stat.  585  [Comp. 
St.  1918,  §  8563]),  is  dismissed,  but  without  prejudice. 

4.  The  union  of  the  Philadelphia  &  Beading  Coal  &  Iron 
Company  and  the  Lehigh  &  Wilkes-Barre  Coal  Company, 
through  the  instrumentality  of  the  Beading  Company,  a 
holding  corporation — ^which  owns  the  entire  capital  stock 
of  the  Philadelphia  &  Beading  [286]  Coal  &  Iron  Company 
and  a  majority  of  the  capital  stock  of  the  Central  Bailroad 
Company,  the  last-named  company  owning  in  turn  a  major- 
ity of  the  capital  stock  of  the  Lehigh  &  Wilkes-Barre  Coal 
Company — ^is  a  combination  in  restraint  of  trade  and  vio- 
lates the  Anti-Trust  Act  of  July  2,  1890  (26  Stat.  209,  c. 
647). 

5.  Within days  from  the  entry  of  this  decree™- or, 

in  case  an  appeal  be  taken  therefrom  to  the  Supreme  Court 

of  the  United  States  and  duly  prosecuted,  then  within 

days  after  the  filing  in  this  court  of  the  mandate  of  the 
Supreme  Court  afiirming  the  decree — the  defendants  shall 
submit  to  this  court  a  plan  for  the  disposal  by  the  Central 
Sailroad  Company  of  all  the  stock,  bonds,  or  other  securi- 
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ties  of  the  Lehigh  &  Wilkes-BaireCoal  Compmy  now  owned 
or  in  any  manner  controlled  by  it;  the  plan  to  bo  such  as 
will  effectually  dissolve  the  iinlaw:&il  combination  and  ere- 
ate  a  situation  in  harmony  with  law.  If  the  defendants  shall 
fail  to  present  a  plan  within  the  period  stated^  or  if  the  plan 
submitted  shall  be  rejected,  this  court  will  take  sudi  further 
steps,  by  receivership  or  oti^erwise,  as  may  then  seem  neces- 
sary, to  dispose  of  the  stock,  bonds,  and  securities  referred 
to,  and  to  dissolve  effectually  the  unlawful  combination,  so  as 
to  create  a  situation  in  harmony  with  law.  For  this  purpose 
the  court  retains  jurisdiction  of  the  cause. 

6.  Pending  the  disposal  of  the  stock,  bonds,  and  seeurities 
referred  to,  the  Central  Bailroad  Company,  the  Beading 
Company,  and  all  corporations  controlled  by  them,  or  either 
of  them,  or  subject  to  a  common  control  with  them,  or  either 
of  them,  through  stock  ownership  or  otherwise,  their  officers, 
directors,  agents,  and  employ^,  are  hereby  enjoined  from 
voting  or  attempting  to  vote  on  any  stock  of  the  Lehigh  & 
WUkes-Barre  Coal  Company,  from  collecting  or  receiving 
any  dividends  or  interest  upon  its  stock,  bonds,  or  other 
securities,  and  from  exercising  or  attempting  to  exercise  any 
control,  direction,  supervision,  or  influence  whatever  over  its 
acts,  either  by  proxies  from  other  stockholders  or  otherwise. 
And  the  Central  Railroad  Company,  the  Reading  Company, 
and  all  corporations  controlled  by  them,  or  either  of  them, 
or  subject  to  a  conmion  control  with  them,  or  either  of  them, 
through  stock  ownership  or  otherwise,  their  officers,  direc- 
tors, agents,  and  employ&s,  are  perpetually  enjoined  from 
hereafter  acquiring,  directly  or  indirectly,  any  interest  in  or 
control  over  the  stock,  bonds,  or  other  securities  of  the  Le- 
high &  Wilkes-Barre  Coal  Company,  or  any  control  over  said 
company.  And  the  Central  Railroad  Company  is  hereby 
enjoined  from  requiring,  or  attempting  or  threatening  to 
require,  the  Lehigh  A  Wilkes-Barre  Coal  Company  or  any 
of  its  subsidiary  companies  to  ship  all  or  any  part  of  their 
coal  tonnage  over  any  railroad  or  line  of  transportation  oper- 
ated or  designated  by  the  Central  Railroad  Company. 

7.  All  clauses,  stipulations,  or  covenants  in  leases  of  coal 
lands  made  by  the  Philadelphia  &  Beading  Coal  &  lion 
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V  "ompany,  or  by  the  Lehigh  A  Wllkes-Barre  Coal  Company, 
or  by  any  company  subsidiary  to  or  controlled  by  either,  that 
require,  or  purport  to  require,  the  lessees  to  ship  coal  over 
any  particular  railroad  or  railroads,  or  over  8«eh.  route  as 
may  be  designated  by  any  railroad  or  companies,  ave  hereby 
declared  [287]  to  violate  the  Anti-Trust  Act  of  July  2, 1890, 
and  therefore  to  be  void;  and  the  coal  companies  and  the 
railroad  companies  that  are  parties  to  this  decree,  their 
officers,  directors,  agents,  and  employ^,  are  hereby  eiajoined 
from  enforcing,  or  attempting  to  enforce,  or  threatening  to 
enforce,  such  clauses,  stipulations,  or  covenants. 

8.  The  Groyemment  is  entitled  to  recover  from  the  Reading 
Company  so  much  of  its  taxable  costs  in  the  district  court 
as  relate  to  the  subject  matter  of  the  fourtiiy  fifth,  and 
seventh  sections  of  this  decree. 


FREY  A  SON,  INC.,  v.  CtfDAHY  PACKING  CO.* 

(District  Ck>urt,  D.  Maryland.    December  9,  1915.) 

[228  Fed.  Rep.  209.] 

GouBTs  274— ANn-TBUST  Acra^-SxTrr  Acuuenst  Coapoaixiaif  bob  Y;ia- 
uiTioif— DiSTBior  OF  SuTP.— OlaytOB  Anti-Trust  Act  Oct  15,  191^ 
c.  323,  88  4, 12,  88  Stot  731,  736.  in  providing  that  a  suit  for  viola- 
tion of  the  Anti-Trust  laws  may  be  brought  in  any  district  in  which 
the  deftodant  resides,  or  is  found,  or  has  an  agent,  and  t^t  If  a 
corporation  suit  may  be  brovght  not  only  in  tilie  district  whereof 
it  is  an  inhabitant,  but  also  in  any  district  wherein  it  may  be 
found  or  transacts  business,  and  that  in  such  cases  process  may 
be  served  in  the  district  of  which  it  is  an  inhabitant,  does  not 
authorize  a  suit  against  a  corporation  in  any  district  in  which 
an  agent  may  be  frand,  unless  he  is  there  in  his  representatl^ 
capacity,  and  die  d^endant  is  BMure  or  less  regvlar|y,  through 
him,  transacting  business  therein.* 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent  Dig.  8  814;  Dec. 
Dig.  274.1 

Goimrs  274 — ^Anti-Tbust  Acts — Smr  Aoaihst  Cobpobation  job  Vio- 

LAITOH — ^DlSTBICT  OT  SUTT— TbANSACTTIHO  BTTSIIVBSS   IH   DlSTBlCT.-^ 

Def^Bdant,  a  foreign  paddng  ODmpany,  had  Agents  soliciting  oMers 
for  its  products  In  Maryland,  chi^y  from  Jobbing  bouses,  and 
for  the  purpose  of  promptly  filling  such  orders  kept  a  sxxpj^  of 
its  goods  with  a  storage  company,  which  delivered  the  same  on 

•For  later  opinion  <2S2  Wed.  640)  see  po«t>  page 363. 

*  Syllabus  cq;>yrighted,  1916,  by  West  Publishing  Ck>mpany« 
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orders  from  defendant's  officers  In  other  States.  HeM,  that  de- 
fendant was  transacting  business  in  Maryland,  within  the  meaning 
of  Clayton  Anti-Trust  Act  Oct.  15,  1914.  c  823,  «  12,  88  Stat.  738. 
that  a  suit  for  a  violation  of  the  Anti-Trust  laws  could  be  main- 
tained against  it  in  that  district,  and  that  it  might  be  brought 
into  court  by  process  served  upon  it  in  the  State  of  its  incorpora- 
tion, as  provided  in  said  section. 

[Ed.  Note.— For  other  cases,  see  CJourts,  Cent  Dig.  8  814;  Dec. 
Dig.  274.] 

At  Law.  Action  by  Frey  &  Son,  Incorporated,  against 
the  Cudahy  Packing  Company.  On  motion  to  quash  return 
of  service.    Denied. 

Horace  T.  Smith,  of  Baltimore,  Md.,  and  Daniel  W. 
Baker,  of  Washington,  D.  C,  for  plaintiff. 

Washington  Bowie,  jr.,  of  Baltimore,  Md.,  and  OUbert 
H.  Montague,  of  New  York  City,  for  defendant 

EosE,  district  judge. 

The  plaintiff  is  a  Maryland  corporation,  carrying  on  busi- 
ness in  the  city  of  Baltimore.  It  claims  that  the  defendant 
has,  by  doing  a  thing  forbidden  by  the  Anti-Trust  laws  of  the 
United  States,  injured  it  in  its  business.  To  recover  for 
the  damage  so  brought  about  this  suit  was  instituted. 

[1]  The  defendant  is  an  Illinois  corporation.  It  appears 
specially  for  the  sole  purpose  of  moving  to  quash  the  mar- 
shal's return  of  service.  It  says  that  (1)  it  is  not  liable  to 
suit  in  this  district,  because  it  neither  resides,  is  found, 
transacts  business,  or  has  an  agent  herein;  and  (2)  if  liable 
herein,  it  can  not  be  brought  into  comt  by  service  upon 
the  individuals  actually  served  by  the  marshal. 

The  first  contention  alone  raises  any  vital  issue.  It  is 
true  that  there  are  high  authorities  for  the  rule  that  a  non- 
resident corporation  can  ordinarily  be  sued  only  (1)  in  the 
district  in  which  it  is  carrying  [210]  on  business;  (2)  by 
service  upon  some  agent  or  officer  appointed  by  and  repre- 
senting it;  and  (8)  in  which  some  State  law  makes  it  amen- 
able to  suit  as  a  condition  of  doing  business  therein.  United 
States  V.  American  BeU  Telephane  Co.  (C  G.)  29  Fed.  17. 
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The  third  of  these  requir^nents  is  obviotislj  inapplicable 
here.  This  is  a  suit  broui^ht  in  a  Federal  court,  to  recover 
for  a  wrong  done  in  contravention  of  a  Federal  law^  which 
law  specifies  the  district  in  which  such  suit  may  be  prose- 
cuted. 

Nor  in  this  case  is  the  second  of  much  greater  real  im- 
portance. Ordinarily,  process  either  of  a  State  court  or  of 
a  District  Court  of  the  United  States  can  not  be  eerved  be- 
yond the  territorial  limits  of  the  State  or  of  the  district,  as 
the  case  may  be.  A  non-resident  corporation  may  be  doing 
business  in  a  district,  and  therefore  theoretically  be  liable  to 
suit  therein;  but  if  it  is  not  represented  therein  by  an  agent, 
upon  whom  process  against  it  may  be  legally  served,  it  can  not, 
against  its  will,  be  brought  into  court.  The  framers  of  the 
Clayton  Act,  however,  have  taken  care  that  suits  authorized 
by  it  shall  not  be  so  obstructed.  The  twelfth  section  of  that 
statute  provides  for  the  bringing  of  a  corporation  into  the 
court  of  any  district  in  which,  under  that  act,  it  may  be  sued, 
by  service  of  process  upon  it  in  any  district  of  which  it  is 
an  inhabitant,  or  wherein  it  may  be  found.  If  the  defendant 
is  properly  suable  in  this  district,  the  objection  to  the  rep- 
resentative character  of  the  so-called  agent,  upon  whom  the 
process  herein  was  served,  would  not  end  the  .suit  here.  It 
could  have  no  other  effect  than  to  delay  the  progress  of  the 
case  until  process  could  be  served  upon  the  defendant  in  the 
district  of  which  it  is  an  inhabitant. 

The  first  requirement  remains  of  binding  for(%,  except  in 
so  far  as,  if  at  all,  it  has  been  modified  by  the  provisions  of 
the  Clayton  Act  The  fourth  section  of  that  act  provides 
that  sudi  suit  as  this  may  be  brought  in  the  district  in  which 
the  defendant  resides,  or  is  found,  or  has  an  agent,  and  sec- 
tion 12,  that  such  suit,  when  against  a  corporation^  may  be 
brought,  not  only  in  the  judicial  district  in  which  it  is  an  in- 
habitant, but  also  in  any  district  wherein  it  may  be  found  or 
transacts  business. 

Plaintiff  contends  that  both  these  sections  are  applicable 
to  corporate  defendants,  although  section  12  obviously  has 
nothing  to  do  wiUi  non-corporate.  Assuming,  without  decid- 
ing, that  defendant's  contention  in  this  respect  is  sound,  there 
is  nothing  in  the  history  of  this  legislation,  or  of  the  needs, 
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or  (supposed  needs,  which  gave  rise  to  it,  to  suggest  that  Oon- 
gress  intended  to  say  that  a  defendant  corporation  could  be 
sued  in  any  districts  in  which  an  agent  of  it  happened  to  be 
on  business  other  than  its  own.  Clearer  language  than  that 
used  would  be  required  to  show  that  Congress  intended  to 
change  the  rule  that  an  officer,  agent,  or  employee  of  a  cor- 
poration can  not  carry  it  into  any  jurisdiction  in  which  he 
is  not  acting  for  it.  But,  when  he  is  so  acting,  the  c<Hrpora- 
tion  is,  through  him,  doing  something  there,  and,  if  it  is 
through  him  regularly  doing  something,  it  is  in  the  broadest 
sense,  at  least,  doing  business. 

The  language  used,  viz,  "  has  an  agent  residing,"  does  not 
suggest  that  the  mere  casual  presence  of  an  agent  would  be 
sufficient.  It  seems  as  [211]  if  Congress  in  using  it  had  in 
mind  those  cases  which  have  held  that  a  corporati(m  is  not 
doing  business  generally  in  a  district  unless  it  is  there  car- 
rying on  a  fairly  continuous  series  of  transactions.  Into 
many  of  these  questions  it  is  not  here  necessary  to  go. 

Congress  doubtless  meant  to  facilitate  the  redress  of 
wrongs  done  in  violation  of  the  Anti-Trust  Acts.  It  wanted 
to  let  a  plaintiff  sue  wherever  it  was  most  convenient  to  him, 
provided  injustice  was  not  thereby  done  a  defendant.  The 
provision  in  section  12,  for  serving  process  in  another  dish 
trict  from  that  in  which  the  suit  was  instituted,  itself  took 
out  of  a  plaintiff^s  way  most,  if  not  all,  the  purely  technical 
obstacles  which  had  formerly  obstructed  it.  Congress,  in 
designating  the  district  in  which  the  suit  against  a  corpora- 
tion might  be  brought,  did  not  materially,  if  at  all,  change 
the  rule  which  had  b^n  laid  down  in  a  long  line  of  well- 
considered  cases.  Probably  in  the  nature  of  things  it  could 
not.  The  intangible  thing,  a  corporate  aggregate,  can  fairly 
be  supposed  to  be  always  found  in  the  State  whidi  gave  it 
being.  It  may,  without  obvious  unfairness,  be  made  suable 
wherever  it  chooses  to  carry  on  some  part  of  its  business; 
But  it  can  not  be  said  to  be  anywhere  else.  Persons  con* 
nected  with  it  may  be;  but,  if  it  is  not  acting  through  them 
at  the  time,  they  can  not  carry  it  with  them.  But,  bo  far  as 
corporate  defendants  are  concerned,  does  not  the  act  go  afi 
far  as  there  is  any  reason  anyone  should  want  it  to  gof 
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A  oorparation  ma^  be  sued  under  this  st&tute  where  it  trans- 
aote  businesB.  It  can  not  escape  the  obligation  to  respond 
because  no  agent  of  it^  of  the  rank  and  character  qualified  to 
be  served  for  it,  can  be  there  found.  Suit  may  be  there 
brought  and  process  may  issue  to  a  district  in  which  it  can 
uoi  deny  its  liability  to  serrioe. 

The  act  so  construed  will  for  practical  purposes  usually 
Boake  it  unimportant  to  consider,  in  connection  with  Liability 
to  suit  and  to  service,  any  question  except  whether  the 
defendant  is  doing  or  transacting  business  in  a  particular 
district,  for,  unless  it  is,  it^  can  not  possibly  have  any  agent 
who,  as  agent,  is  therem. 

[2]  La^  May,  when  this  suit  was  brought,  was  the  defend- 
ant doing  business  in  this  district?  The  relevant  facts  are 
not  in  dispute.  For  some  years  previous  it  had  a  number 
of  custemers  in  this  State.  Most  of  these  were  jobbers,  han- 
dling wholesale  groceries  and  like  goods.  They  bought  de- 
fendant's products  for  the  purpose  of  reselling  them  to  retail- 
ers in  the  ordinary  course  of  business.  For  some  reason  or 
other  it  preferred  to  call  them  ^  distributing  agents.^'  In 
some  instances  defendant  sold  some  of  its  products  directly 
to  ultimate  consumers.  They  were  usually  institutions  or 
owners  of  large  buildings,  who  bought  in  fairly  considerable 
quantities.  It  had  drummers,  who  regularly  visited  the  job- 
bing trade  in  order  to  secure  orders  for  its  wares. 

As  is  the  usual  business  custom,  when  these  orders  were 
received  at  one  or  the  other  of  defeudnnt^s  principal  offices 
outside  of  Maryland,  it  reserved  to  itself  the  right  of  accept- 
ing or  rejecting  them.  It  further  stimulated  a  demand  for 
certain  of  its  products  by  sending  an  agent  to  the  retail 
grocers.  It  was  his  business  to  show  how  the  appearance 
of  the  comer  grocery  could  be  made  more  attractive  by 
displaying  the  advertising  matter  which  the  defendant  was 
leady  to  furnish  to  those  [212]  who  kept  its  "  Old  Dutch 
Cleanser"  for  sale«  If  this  agent  was  able  to  interest  the 
grocMT,  he  would  ask  him  with  what  jobber  he  dealt,  and 
if  one  who  handled  defendant's  goods  was  named  the  agent 
would  get  an  order  from  the  grocer  on  such  jobber  for  as 
much  of  defeadani'i  goods  as  the  grocer  ciHild  be  induced  to 
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buy.  Whether  the  order  was  or  was  not  filled,  of  coarse, 
rested  with  the  jobber.  In  these  ways,  in  addition  doubtless 
to  the  usual  advertising  throu^  the  mails  and  otherwise, 
the  defendant  sought  here  to  create  and  maintain  a  demand 
for  its  wares. 

To  facilitate  the  supply  of  that  demand,  when  the  goods 
were,  as  usual,  called  for  in  less  than  carload  lots,  and  for 
the  purpose  of  rendering  easier  the  work  of  its  retail  dem- 
onstrator, it  had,  some  years  ago,  entered  into  an  arrange- 
m^it  with  the  Fidelity  Warehouse  Company.    The  latter 
operates  several  large  warehouses  in  this  city.     As  sudi 
arrangement  worked  out  in  actual  practice,  the  defendant 
kept  always  at  such  warehouses  a  stock  of  its  goods,  the 
value  of  which  at  any  one  time  might  be  as  mudi  as  $10,000. 
These  goods  were  shipped  in  carload  lots  to  the  Warehoose 
Company,  which  unloaded  them  from  the  car  and  stored 
them.    Upon  orders  from  the  defendant,  sent  from  one  of 
its  officers  outside  the  district,  the  Warehouse  Company 
would  deliver  cases  of  these  goods  to  persons  to  whom  the 
defendant,  upon  the  orders  in  part  secured  by  its  drummers, 
had  sold  them,  or  it  would,  upon  like  orders,  diip  portions 
of  them  by  rail  or  water  in  intra  or  inter  state  commerce. 
The  Warehouse  Company  itself  made  no  sales.    The  con- 
tract between  it  and  the  defendant  provided  for  the  col- 
lection in  some  cases  of  money  due  on  goods  sold  C.  O.  D. ; 
but  in  point  of  fact  such  transactions  were  so  extremely 
rare  as  to  be  almost  unknown.    It  was  authorized  to  deliver 
goods  up  to  a  certain  aggregate  quantity  to  certain  named 
customers  of  the  defendant,  upon  the  request  of  mxdtk  cos- 
tomers  and  without  receiving  any  specific  authority  so  to  do 
from  the  defendant.    Such  customers  were,  however,  seldom 
or  never  dealers,  but  were  the  large  ultimate  consumers 
before  mentioned.     Moreover,  the  defendant  k^  at  the 
warehouses  quantities  of  its  advertising  matter,  which  were 
used  by  its  demonstrator  in  decorating  retail  grocery  stores. 

For  its  services  the  Warehouse  Company  was  compensated 
by  certain  agreed  storage  and  hauling  charges.  Under  the 
circumstances,  was  the  defendant  doing  business  in  Mary- 
land?   Many  cases  have  been  referred  to  by  <Mie  or  the  other 
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party.  It  is  believed  all  have  been  examined.  A  great  many 
of  them  ar©  beside  the  question  here  to  be  passed  on.  Quite 
a  number  turn,  not  so  much  upon  Tvhether  a  non-resident  cor- 
poration or  individual  is  doing  business  of  some  kind  in  a 
particular  State,  as  upon  whether  what  the  State  has  donej 
or  attempted  to  do,  amounts  to  a  direct  burden  upon  inter- 
state commerce.  As,  for  example,  there  is  no  question  that^ 
in  transporting  interstate  freight  into,  out  of j  or  through  a 
State,  the  carrier  transacts  business  therein;  but  it  is  not 
business  upon  which  a  State  can  impose  a  direct  burden. 

Other  eases  cited  have  their  origin  in  State  statutes,  which 
prohibit  a  non-resident  corporation  doing  business  in  the 
State,  suing  in  the  State  [313]  courts,  unless  it  has  complied 
with  certain  requirements  as  to  the  appointment  of  agents, 
etc<  Here  the  courts  are  disposed  to  construe  the  phrase 
**  doing  business  "  in  the  light  of  the  policy  which  dictated 
such  enactments. 

As  the  Supreme  Court  itself  has  pointed  out,  it  is  not  pos- 
sible, in  cases  in  which  the  sole  issue  involved  is  the  liability 
of  a  non-resident  corporation  to  be  sued,  to  formulate  any 
general  rule  of  universal  application.  Each  of  such  cases 
must  depend  upon  its  own  facts,  Jntemational  Harvester 
Co.  V.  Kentucky,  234  U  S,  579,  583,  34  Sup.  Ct.  944.  58  L, 
Ed,  1479.  Whether  a  non-resident  corporation  is  doing  busi- 
ness specially,  so  as  to  subject  it  to  suit  at  the  instance  of  a 
particular  defendant,  may  depend  in  part  upon  the  relation 
of  the  things  it  is  doing  to  the  cause  of  action  asserted. 
Mutual  Life  Insurance  Go.  v,  Spratley^  172  U.  S.  602,  618, 19 
Sup.  Ct  308,  43  L.  Ed.  560. 

In  the  case  at  bar  the  gravamen  of  the  plaintiff's  declara- 
tion is  that  the  defendant,  in  order  to  coerce  it  to  become  a 
party  to  an  alleged  agreement,  which  was  to  be  carried  out 
chiefly  in  Maryland,  refused  to  sell  to  plaintiff  its  goods; 
that  is  to  say,  refused,  for  this  alleged  illegal  purpose,  to 
let  plaintiff  share  in  any  of  the  facilities,  to  furnish  which 
was  the  purpose  of  the  business  actiTities,  which,  as  before 
set  forth,  the  defendant  carried  on  in  Maryland,  or  caused 
others  to  carry  on  for  it.  There  is  no  reason  under  such 
circumstances  to  interpret  the  phrase  ^'  doing  or  transacting 
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business"  as  if  it  was  a  term  of  an  art  or  a  mystery.  The 
average  man,  whether  intelligent  or  unintelligent,  would 
suppose  that  a  concern  which  kept  steadily  on  hand  in  Mary- 
land  perhaps  $10,000  of  goods  to  facilitate  their  prompt  de- 
livery to  numerous  customers  in  that  and  neighboring  States^ 
so  soon  as  the  company  at  one  of  its  outside  offices  had  ac- 
cepted offers  which  it  kept  men  busy  in  Maryland  soliciting, 
was  doing  business  in  the  State.  Whatever  may  sometimes 
be  the  case,  there  is  no  occasion  here  to  assume  that  the  rea- 
son of  the  law  is  not  a  man's  natural  reason. 

It  follows  that,  when  this  suit  was  instituted,  the  defend* 
ant  was  doing  business  in  thia  district,  within  the  meaning 
of  the  Clayton  Act.  The  defendant  says,  neveithelesSj  that 
the  return  should  be  quashed  because  served  upon  persons 
who  were  not  its  agents  of  a  character  or  rank  upon  whom 
such  service  could  lawfully  be  made.  Such  an  issue  may 
often  be  delicate  and  difficult.  A  corporate  defendant  who 
is  enough  in  the  State  or  district  there  to  wrong  some  one 
should  be  held  to  be  enough  in  the  State  or  district  to  be 
there  answerable  for  what  it  has  there  wrought,  provided 
such  holding  can  be  made  without  giving  sanction  to  prac- 
tices which  in  other  cases  would  work  injustice.  On  the 
other  hand,  no  corporate  defendant  should  be  compulsorily 
brought  into  court  by  service  upon  one  who,  although  con- 
nected with  it  in  some  sense,  bears  no  such  relation  to  it 
as  to  make  it  fair  to  presume  that  either  it  or  any  other 
reasonable  and  prudent  person  in  like  case  would  care  to 
run  the  risk  of  being  served  by  service  upon  him* 

To  subject  the  non-resident  to  suit  in  favor  of  the  resident 
is  often^  although  not  always,  a  result  which  may  justly  be 
thought  desirable.  L^l^l  State  legi^ation  and  State  deci- 
sions show  how  the  anxiety  to  attain  that  end  has  led  to 
holding  good  the  service  of  process  upon  so-called  agents^, 
who  have  little  connection  with,  responsibility  to,  or  con- 
cern for  the  absent  defendant.  On  the  other  band,  to  insure, 
so  far  as  is  humanly  possible  so  to  do,  that  no  one  shall  be 
judged  without  having  a  real  opportunity  to  be  heard,  is 
perhaps  the  most  fundamental  of  all  the  rights  involved  in 
due  proceiss  of  law. 
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In  suits  under  the  Clayton  Act  is  tbere  any  reason  even  to 
attempt  a  solution  of  such  problems,  or  to  make  decisions 
which  in  some  other  cases  may  lead  to  injustice?  Provided 
the  defendant  is  suable  at  all  in  the  district,  why  not  see  to 
it  that  it  shall  be  summoned  in  a  way  to  which  no  possible 
objections  can  be  made,  and  which  cannot  create  a  dangerous 
precedent.  Whenever  upon  grounds  not  obviously  frivolous 
the  question  is  raised  as  to  the  authority  of  the  agent  upon 
whom  process  was  served,  why  cannot  the  court  suspend  its 
answer  until  the  plaintiff  has  had  due  process  served,  as 
the  Clayton  Act  authorizes,  in  the  home  district  of  the  de- 
fttidant,  upon  some  of  its  officers  whose  right  to  accept 
service  for  it  cannot  be  gainsaid.  When  such  service  has 
been  made,  the  question  as  to  whether  the  earlier  one  was 
or  was  not  good  will  have  become  so  purely  academic  that 
there  will  seldom  be  an  occasion  to  answer  it  at  all. 

Such  course  will  be  followed  in  this  case,  provided  plain- 
tiff acts  with  reasonable  diligence  in  causing  process  to  be 
served  upon  the  defendant  in  the  district  of  its  residence. 


FRET  &  SON,  INC.,  v.  CTXDAHY  PACKING  CO  • 

(District  Oonrt,  D.  Maryland,    April  27,  1316.) 

[232  Fed,  JEUjp.  640.  J 

KoifOPOLiXB  28 — ^PincE  Discrimination— Action  rofi  DAMAOEg— Jubis- 
Dicnon. — ^An  action  may  sometimes  be  maintained  in  a  Federal  Dis- 
trict Court  to  recover  damages  for  alleged  price  dlscriniinatlopa  by 
defendant  against  plaintiff  in  vioiaUon  of  Clayton  Act,  Oct  15,  1914, 
c  323,  38  Stat  730,  although  the  Fedoral  Trade  Commission  baa 
taken  no  action  In  the  premises.^ 

(Ed.  Note. — ¥or  other  cases,  see  Monopolies,  Ceot,  Dig.  I  18;  Dec. 
Dig.  28.] 

At  Law.  Action  by  Frey  &  Son,  Incorporated,  against  the 
Cudahy  Packing  Company.  On  demurrer  to  declaration. 
Overruled. 

See,  also,  228  Fed.  209. 

*For  prior  opinion  (228  Fed.  200),  e««  ante,  page  375. 

*  Syllabus  copj^rijfhted,  1916,  bj  West  Publishing  Ck>mpany. 
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Daniel  W.  Baker,  of  Washington,  D.  C,  and  Horace  T. 
Smith,  of  Baltimore,  Md.,  for  plaintiff. 

Washington  Bowie,  jr.,  of  Baltimore,  Mr.,  and  OUbert  H. 
Montague,  of  New  York  City,  for  defendant. 

BosE,  District  Judge. 

The  plaintiff  and  the  defendant  are  both  corporations,  one 
of  Maryland,  the  other  of  Illinois.  The  plaintiff's  declara- 
tion contains  four  counts.  It  charges  that  the  defendant 
has  violated  the  Sherman  and  the  Clayton  Acts  to  its  injury, 
and  asks  damages  therefor. 

The  third  and  fourth  counts  allege  in  substance  that  the 
defendant  is  a  manufacturer  of  an  article  known  as  ^Old 
Dutch  Cleanser."  The  plaintiff,  a  wholesale  grocer,  had  a 
trade  in  it  of  $15,000  a  year  in  Maryland.  The  defendant, 
because  plaintiff  would  not  allow  defendant  to  control  its 
resale  prices,  refused  to  sell  plaintiff  at  the  same  price  at 
which  it  sold  all  other  persons  similarly  situated,  but  asked 
it  an  exorbitant  and  prohibitive  price.  Defendant  entered 
a  demurrer  to  these  counts  of  the  declaration.  It  says  that 
under  the  Clayton  Act  the  courts  have  no  jurisdiction  of 
suits  brought  to  recover  for  price  discriminations,  until  after 
the  Federal  Trade  Commission  has  determined  that  there 
was  such  discrimination.  By  analogy  it  relies  upon  the  case 
of  Texas  cfe  Pa/nfic  Railway  Company  v.  AbUene  Cotton  Oil 
Company,  204  U.  S.  426,  27  Sup.  Ct.  360,  51  L.  Ed.  668,  9 
Ann.  Cas.  1075,  and  the  cases  which  have  followed  it. 

It  is  unnecessary  here  to  determine  whether  the  lai^  laid 
down  in  those  decisions  is  or  is  not  ever  applicable  to  price 
discrimination  forbidden  by  the  Clayton  Act.  The  facts  al- 
leged make  a  case  analogous  to  that  of  Pennsylvania  RaH- 
road  Company  v.  International  Coal  Company,  280  U.  S. 
184,  33  Sup,  Ct.  893,  57  L.  Ed.  1446,  Ann.  Cas.  1915A,  815, 
in  which  it  was  held  that  the  courts  had  jurisdiction  to  award 
damages  for  the  discrimination  therein  set  up,  although  the 
Interstate  Commerce  Commission  had  not  acted  or  been 
asked  to  act. 

The  demurrer  will  be  overrolad. 
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COLE  MOTOR  CAR  CO.  v.  HXJRST  ET  AL. 

(Circuit  Court  of  Appeals,  Fifth  Circuit    December  14,  1915.    Re- 
hearing denied  January  17«  191G.) 

[228  Fed.  Rep.,  280.] 

Appeal  and  Ebbob  171 — Review — Change  of  Thewey. — Where,  In  an 
action  on  contracts  claimed  to  violate  the  Sta^te  Antl -Trust  taws, 
plaintiff  sued  on  the  contracts  as  contracts  of  c^nsigmiient,  but  by 
the  court's  ruling  that  they  were  contracts  of  sale  was  compelled 
to  proceed  as  If  they  were  contracts  of  sale,  this  enforced  cbaQge 
of  attitude  did  not  preclude  an  appellate  coi^rt  from  re^ai-Uing  the 
contracts  in  their  true  light  as  contracts  of  consign  men  t.^ 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent.   Dig. 
%%  lOSa-lOeS;  Dec.  Dig.  171.] 

€V>ntbact8  153 — ^Vauditt — ^Adoptinq  Constbuction  Uwiouii^G  Con- 
tract.— If  contracts  between  a  manufacturer  of  motor  cars  and  a 
dealers,  claimed  to  violate  the  Anti-Trust  laws  of  the  State,  were 
open  to  two  reasonable  interpretations,  one  defeat  log  the  manu- 
facturer's claim  for  a  balance  and  the  other  enfi^rciog  U,  tlie  court 
would  be  at  liberty  to  adopt  the  latter  interi^retarioD. 

(Bd.  Note. — For  other  cases,  see  Contracts,  Cent.  Dig.  I  734 ;  Dec 
Dig.  158.] 

COUMXaCK  8^-lNTEB8TATE  COICHEBCB^— APPLICATION  OF   STATE  LAWS. — 

Contracts  between  a  manufacturer  of  ni«tor  ears  and  a  dealer, 
designated  as  a  distributor,  provided  that  cars  uMvild  he  Invoiced  to 
the  distributor  at  the  regular  catalogue  price,  suhject  to  t-ertaln  dis- 
counts constituting  his  profits;  that  he  i^^^'^iihl  h^^ve  the  exclusive 
right  to  sell  the  manufacturer's  cars  In  <eri:dn  tSesiKnated  territory 
within  the  State  of  Texas,  and  not  els(.nvlKn-e ;  that  r«'iuirtaa(?es 
for  all  cars  shipped  to  him  would  be  ma^te  the  same  day  cars  were 
sold ;  that,  when  cars  were  shipped  direct  to  his  agent.?,  slight  drafts 
would  be  drawn  and  a  check  mailed  by  the  maoufacturer  on  Mon* 
day  of  each  we^,  covering  commissions  due  on  shipments  for  which 
payments  had  been  received  during  the  previous  week;  that  the 
distributor  would  keep  the  cars  Insured  in  the  manufacturer's  name 
until  sold  and  paid  for ;  that  if  the  contract  was  cancel etl  the  manu- 
facturer would  take  over  any  new  cars  then  on  the  distributor's 
tliaw  floor  at  the  invoice  price  with  carload  freight  added ;  and  that 
If  tlie  distributor  canceled  the  contract  he  would  take  and  pay  for 
all  cars  on  hand  or  in  transit.  The  contract  was  made  in  Indiana, 
and  the  cars  were  to  be  shipped  from  Indiana  t  o.  b.  to  the  dis- 
tributor in  Texas.  Held,  that  the  transaction  was  a  consignment, 
and  not  a  sale,  and  the  contract  was  an  interstate  one,  the  validity 

•  SyUabus  copyrighted,  1916»  by  West  Publishing  Company, 
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of  which  was  governed  by  the  Federal  Anti-Trust  laws  (act  5uly  2, 
1890,  c.  647,  26  Stat  209),  and  not  by  the  Anti-Trust  laws  of  Texas 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  f  7796  et  seq.). 

[Ed.  Note. — For  other  cases,  see  (Commerce,  C^nt.  Dig.  f  5;  Dec. 
Dig.  8.] 
Monopolies  17 — CJontbacts — Validftt — Restraint  of  Tbadb. — ^The 
contract  was  \alid  under  the  Anti-Trust  laws,  both  of  the  United 
States  and  of  Texas,  as  it  in  no  way  restrained  competition  or 
trade. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  CJent  Dig.  I  13 ;  Dec 
Dig.  17.] 

In  Error  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Texas ;  Edward  R.  Meek,  judge. 

[281]  Action  by  the  Cole  Motor  Car  Company  against 
Charles  F.  Hurst  and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Eeversed,  and  new  trial  granted. 

Etheridge^  McCormick  <&  Bromberg^  of  Dallas,  Tex.,  for 
plaintiff  in  error. 

Crane  <&  Crane  and  Jed  C.  Adama^  all  of  Dallas,  Tex. 
(Clendenen  <&  Simmons^  of  Ft.  Worth,  Tex.,  on  the  brief), 
for  defendants  in  error. 

Before  Pardee  and  Walker,  Circuit  Judges,  and  Spxes, 
District  Judge. 

Speer,  District  Judge. 

The  Cole  Motor  Car  Company  is  a  corporation  and  citi- 
zen of  Indiana.  Charles  F.  Hurst  is  a  citizen  of  Texas,  and 
of  the  district  in  which  the  instant  action  is  brought.  The 
Cole  Company  and  Hurst  made  an  agreement  by  which 
Hurst  was  to  receive,  and  become  the  distributor  of  the  Cole 
Company ^s  automobiles  for  certain  counties  in  Texas.  Ben- 
jamin J.  Tillar  became  guarantor,  to  the  extent  of  $10,000, 
that  Hurst  would  comply  with  his  contract.  The  Cole 
Company  shipped  and  delivered  to  Hurst,  under  the  con- 
tract, machines  in  considerable  number.  Hurst  disposed  of 
the  same,  but  omitted  to  pay  to  the  Cole  Company  a  balance 
due  thereon  of  $11,491.27,    The  action  was  brought  to  re- 
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cover  this  amount,  and  Tillar  was  joined  as  guarantor  and 
defendant.  Having  received  the  automobiles  of  the  plaintiff 
company,  and  having  failed  to  pay  therefor  in  large  part. 
Hurst  now  interposed  the  defense  that  his  contract  was  vio- 
lative of  the  Anti-Trust  law  of  the  State  of  Texas,  and  was 
therefore  void.  The  pretense  was  that  the  contract  re- 
stricted the  territory  in  which  Hurst  should  sell  tho  auto- 
mobiles, and  also  restricted  the  right  of  the  plaintiff  com- 
pany to  sell  to  others  in  the  same  territory.  Tillar  de- 
fended up<m  the  ground  that  certain  misrepresentations  were 
made  to  secure  his  execution  of  the  guaranty  contract,  and, 
further,  that  he  had  been  discharged  from  his  liability  as 
guarantor  by  the  failure  of  the  plaintiff  company  to  notify 
him  of  defaults  on  the  part  of  Hurst. 

Upon  the  conclusion  of  the  hearing,  counsel  for  the  de- 
fendants requested  the  direction  of  a  verdict  in  their  favor. 
The  court  gave  that  direction  in  the  language  following; 

**  GJentlemen  of  the  Jury :  The  court  construes  the  contracta  betwt^an 
the  plaintiff  and  the  defendant  Hurst  to  be  contracts  of  sale,  and 
under  the  law  is  of  the  opinion  they  are  void,  because  Id  cod  diet  with 
the  Anti-Trust  laws  of  this  State,  for  which  reason  alone  I  charge  you 
to  return  your  verdict  for  the  defendants." 

To  this  exception  is  taken.  Undoubtedly  Hurst  should 
not  be  relieved  of  his  obligation  to  pay  for  the  cars  he  had 
received  under  his  contract,  unless  under  all  cLrcumstances 
a  contract  between  himself  and  the  consignor  was  violative 
of  the  public  policy  of  the  State.  We  have  attentively  scru- 
tinized the  record  to  discover  such  violation.  There  were 
several  contracts,  but  they  were  practically  the  same  as  to 
terms  and  conditions.  Hurst  was  to  be  paid  a  commission 
on  each  sale.  He  was  to  remit  to  the  plaintiff  company  for 
each  car  as  it  was  [282]  sold  by  him.  The  cars  were  to  be 
invoiced  to  him  at  a  price  to  the  purchaser  fixed  in  advance 
by  the  company.  This  was  subject  to  a  discount  varying 
frcMn  26  to  27^  per  cent  from  the  list  price.  The  contract 
is  somewhat  voluminous,  but  tiie  material  clause  is  the 
following: 

''The  distribntor  shaU  have  the  ezdnsive  right  to  sell  Cole  motor 
can  in  the  foUowlng  territory,  and  not  elsewhere,  imtU  the  expiration 
of  this  eontcact    That  part  of  the  State  of  Texa«  north  of  and  luclud- 
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ing  the  following  counties :  Panola,  Busk*  Cherokee,  Andersm,  Free- 
stone, Limestone,  Falls,  Bell,  BiBrnet,  Llano»  Mason,  Menard, 
Schliecher,  Crockett,  Crane,  Winkler." 

Hurst,  as  we  have  seen,  is  desigsated  a  difitributon  It 
appears  from  the  record  that  previously  to  the  executicm  of 
the  contracts  in  question.  Hurst,  as  a  member  of  a  firm,  had 
acted  as  the  agent  of  the  Cole  Company  in  putting  their 
machines  on  the  market.  When  the  firm's  agency  ended, 
Hurst,  as  an  individual,  was  continued  as  agent  until  the 
first  contract  decreed  on  was  made.  The  crucial  <)uestion 
here  is :  Did  the  first  and  subsequent  contracts,  with  certain 
typewritten  addenda,  continue  or  constitute  Hurst  as  agent 
or  consignee,  or  did  they  evidence  a  sale  of  the  motor  cars 
to  him?  See  Welch  v.  Phelps  A  Bigelow  WindnUU  Ccj  89 
Tex.  663-656,  36  S.  W.  71. 

[1,  2]  That  the  plaintiff  regarded  the  contracts  as  of  con- 
signment is  made  plain  by  the  fact  that  the  (Miginid  action 
was  brought  as  upon  contracts  of  consignment.  When,  how- 
ever, the  court,  over  the  plaintiff's  objection  and  exception, 
held  them  to  be  contracts  of  sale,  the  plaintiff  was  driven  to 
proceed  as  if  they  were  sale  contracts.  Having  saved  its 
exception,  this  was  its  only  resource,  and. we  are  not  pre- 
cluded by  tliis  enforced  diange  of  attitude  from  regarding 
the  contracts  in  their  true  light.  Indeed,  if  tbere  were  two 
reasonable  interpretations  of  the  contract,  one  defeating  the 
plaintiff's  meritorious  claim  and  the  other  enforcing  it,  the 
court  would  be  at  liberty  to  adopt  the  latter. 

[3,  4]  From  the  record  it  appears  that  Tillar,  the  guaran- 
tor, was  notified  by  Kuqua,  the  agent  of  the  plaintiff  com- 
pany on  the  ground,  that  the  Cole  Company  was  about  to 
make  a  contract  with  Hurst  to  ship  goods  on  confiignment, 
to  be  paid  for  in  money  as  sold;  that  Hurst  was  to  pay  the 
freight  on  these  goods,  and  was  to  insure  them  in  the  name 
of  the  Cole  Motor  Car  Company,  and  that  HuBSt's  revenue 
from  the  transaction  would  be  the  difference  between  tlie 
price  the  goods  were  billed  to  him  and  what  he  got  for  them. 
This  testimony  is  not  in  dispute.  Again,  the  first  addendum 
to  the  first  contract  provides: 

"  Kemlttanr^  for  all  cara  sUppeA  te  the  dtstrllmtor  under  tiMt 
mgreem^at  wlU  be  made  In  fiioda  at  par  in  TwHanapoUa  tiia  same  4af 
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cars  are  sold.  When  cars  are  atilpped  direct  to  tlie  dlstrlbntor'^ 
asents,  S/D  [by  which  we  presume  eight  draft  Is  meant],  wlU  be 
drawn  direct,  and  check  mailed  by  the  manufacturer  on  Monday  of 
each  week,  covering  commissions  due  on  shipments  for  which  pay- 
ments have  been  received  during  the  previous  week." 

Had  it  been  a  sale  contract,  Hurst  would,  of  cour^,  have 
deducted  the  commissions  himself. 

[283]  Again,  it  is  provided: 

'*  The  distributor  win  keep  all  Cole  motor  cars  Insured  In  the  name 
of  the  manufacture'  until  they  are  ^Id  and  paid  for.'' 

This  presupposes  the  insurable  interest,  and  therefore 
the  title,  in  the  Cole  Company,  It  Tvas  clearly  a  commission 
contract.    Kuqua,  uncontradicted,  testifies : 

'*  We  did  not  consider  Mr.  Hurst  owed  us  until  the  cars  were 
moved  out  of  hla  possession,  and  the  account  was  kept  that  way 
from  the  beginning," 

Again,  there  was  a  provision  for  the  cancellation  of  the 
arrangement,  and  in  that  event  the  manufacturer  was  to 
take  over  any  new  cars  that  should  be  on  the  distributor's 
show  floor,  at  the  invoice  price,  with  carload  freight  added. 
No  condition  whatever  was  attached  to  the  manufacturer's 
reserved  right  to  take  back  the  machines  whenever  it  chose 
to  do  so.  It  retained  unqualified  rights  of  dominion  and 
control,  which  were  inconsistent  with  the  theory  that  the 
transactions  were  sales. 

On  the  other  hand,  Hurst  agrees  that  if  he  cancels  the 
contract  he  will  take  and  pay  for  all  cars  on  hand  or  in 
transit.  Such  provisions  are  not  unusual  in  factorage  con- 
tracts. See  MUhum  Mfg.  Oo.  v.  Peak,  89  Tex.  211,  U 
S,  W.  102. 

As  to  the  amount  of  Hurst's  interest,  it  appears  that  the 
goods  were  to  be  invoiced  to  him  at  the  regular  catalogue 
price,  subject  to  a  discount  of  25  per  cent  on  some,  and  27^ 
per  cent  on  some  other  models.  This  discount,  of  coursej 
constituted  his  profits,  unless,  indeed,  he  sold  the  cars  for 
less  than  the  catalogue  price,  in  which  event  his  commission 
was  to  be  the  difference  between  the  price  at  which  the  cars 
were  sold  and  the  discount,  after  the  list  price  had  been 
taken  off,  which  was  the  invoice  price.     The  other  para- 
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graphs  of  the  contract  provided  for  the  number  and  type 
of  cars  to  be  shipped  Hurst,  the  manner  of  advertising,  and 
various  other  comparatively  trivial  details. 

Now,  the  contract  was  made  in  Indiana.  The  cars  were 
to  be  shipped  from  Indiana  f .  o.  b.  to  Hurst  in  the  State  of 
Texas.  Obviously  this  was  an  interstate  shipment  on  an 
interstate  contract.  Obviously,  also,  since  the  transaction 
was  interstate,  its  validity  must  be  determined  by  the  Anti- 
Trust  laws  of  the  United  States  rather  than  the  Anti-Trust 
laws  of  the  State  of  Texas;  but  under  neither  system  have 
we  been  able  to  discover  in  the  contract  any  violation  of  the 
State  or  National  law,  either  in  letter  or  principle.  There 
is  such  a  wealth  of  paramoimt  authority  upon  this  vital 
topic  that  it  seems  superfluous  to  offer  citations.  Generally 
it  may  be  said  that  these  laws  were  intended  to  prevent 
imlawful  combinations  in  restraint  of  trade,  to  prevent  the 
arbitrary  fixation  of  the  prices  of  certain  conunodities,  in 
order  to  prevent  or  lessen  competition  in  the  manufacture, 
transportation,  sale,  or  purchase  of  any  commodity.  Now, 
how  can  it  be  said  that  the  contract  before  the  court  is 
obnoxious  to  the  general  purposes  of  the  law  ?  On  the  con- 
trary, its  effect  is  to  foster  the  trade  of  the  plaintiff  com- 
pany, and  enhance  its  business  to  make  se- [284] cure  its  re- 
turns. This  sort  of  an  arrangement  is  not  obnoxious  to  the 
law.    PMUips  V.  Cement  Co.,  125  Fed.  593,  61  C.  C.  A  19. 

It  will  be  seen  that  it  was  not  a  contract  which  conveyed 
title  to  Hurst,  and  brought  his  control  of  the  machines 
under  the  operation  of  the  Texas  law.  Surely  the  Cole 
Company  had  the  right  to  determine  that  its  agentsl  should 
sell  its  cars  at  its  own  price.  TruCj  he  was  given  the  privi- 
lege of  selling  in  certain  countieSy  and  no  others,  and  he 
was  restricted  from  selling  the  cars  of  other  motor  car 
companies  in  the  same  counties;  but  this  method  is  an 
ordinary  instrumentality  by  which  manufacturers  and  oth- 
ers display  and  dispose  of  their  goods  and  commodities, 
and  make  sure  of  payment,  if  they  can-  It  is  not  restrictive 
of  trade  in  any  sense.  Insurance  companies,  and  many 
other  occupations  and  trades,  parcel  out  their  territory  to 
different  agents,  and  make  similar  arrangements.    Hiat  it 
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Id  not  defeat  competition  is  obvious  to  the  court  There 
^  a  multitude  of  other  companies  from  whom  purchasers 
can  readily  obtain  motor  cars,  varying  in  little,  if  anjrthing. 
from  the  perfectibility  of  the  car  made  by  the  plaintiff 
company.  It  is  common  knowledge  that  most,  if  not  all, 
of  such  motor  companies  avail  themselves  of  similar  ar- 
rangements. The  public,  indeed,  finds  it  no  small  task  to 
avoid  the  competition  and  solicitations  of  the  agents  or 
consignees  of  such  companies.  Periodicals  of  every  descrip- 
tion portray,  advertise,  and  enlarge  upon  the  variety  and 
superiority  of  their  excellences.  There  surely,  then,  has 
been  no  restraint  of- this  trade.  Was  it  not,  then,  easily 
possible  that  in  the  flourishing  coimties  of  the  Lone  Star 
State  enumerated  in  the  contract,  notwithstanding  the  same, 
any  one  might  have  purchased  a  Ford,  a  Cadillac,  a  Pierce- 
Arrow,  a  Packard,  a  Chalmers,  a  Hudson,  or  any  other  of 
the  multitudinous  machines  which  are  being  constantly  man- 
ufactured and  offered  for  sale  at  widely  varying  prices? 
Where,  then,  is  the  restraint  of  trade  in  this  transaction? 
It  exists  in  the  refusal  of  the  defendant  to  pay  the  balance 
he  owes  for  the  automobiles  he  received,  which,  since  capital 
is  timorous,  may  have,  for  the  future,  some  restraining  effect 
upon  similar  arrangements. 

We  conclude,  therefore,  that  this  was  a  contract  of  con- 
signment, and  not  of  sale,  and  that  it  is  in  no  sense  ob- 
noxious to  the  statute  of  the  State  of  Texas,  that  the  con- 
clusion of  the  learned  judge  of  the  district  court  to  that 
effect  was  erroneous,  and  that  it  should  be  reversed  and  a 
new  trial  granted;  and  it  is  so  ordered. 


HAEVEY  V,  BOOTH  FISHERIES  CO.  OF  DELA- 
WAEE  ET  AL, 

(District  Comt,  W.  D.  Waehlngton.  N.  D.    October  27,  1915,) 

[228  Fed.  Rep.  782.] 

LnoTATtDN  OF  AcTioi^a  35 — Limitations  Applxcablx — AenoNa  of 
PxKAi,  Statutb,— Sherman  Antl-Trost  Act  July  2,  1890,  c.  €47  I  7, 
28  SUt,  210  (Gomp.  St.  10ia,  fi  8820  >,  proYldes  that  any  person  who 
nhflll  be  Injured  In  Ills  business  or  property  by  any  other  pemoa  or 
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corporation,  by  anything  forbidden  or  declared  to  be  nnlawfal  by 
that  act,  may  sue  therefor  and  recover  threefold  the  damages  by 
him  sustained,  with  costs  and  a  reasonable  attorney's  f^e.  Rem.  & 
Bal.  Code  Wash,  f  159,  subd.  2,  requires  an  action  for  taking,  de- 
taining, or  injuring  personal  property.  Including  an  action  for  the 
specific  recovery  thereof,  or  for  any  other  injury  to  the  per[  788l8on 
or  ri^ts  of  another  not  thereinafter  enumerated  to  be  brou^it 
within  three  years.  Sub-division  6  requires  an  action  upon  a  statute 
for  a  penalty  or  forfeiture,  where  an  action  is  given  to  the  party 
aggrieved,  or  to  such  party  and  the  State,  to  be  brought  within 
three  years,  except  when  the  statute  Imposing  It  prescribes  a  dilf- 
erent  limitation.  Section  165  provides  that  an  action  for  relief  not 
thereinbefore  provided  for  shall  be  commenced  within  two  years. 
held,  that  an  action  for  damages  under  the  Sherman  Act  is  pro|>- 
erly  brought  within  three  years,  as  the  statute  upon  which  ieeov«ry 
Is  predicated  is  penal,  while  the  right  of  recovery  under  section  7  1a 
private  aud  reiuetUal,  and  under  any  view  of  the  provisions  of 
section  15G  the  two-year  limitation  does  not  apply.* 

[Ed.  Note- "For  other  cases,  eee  Limitation  of  Actions,  Cent  Dlft 
11  109,  158-167;  Dec.  Dig,  S5.] 

At  law.  Action  by  George  L*  Harvey  against  Booth 
Fisheries  Company  of  Delaware  and  others.  On  demurrer 
to  the  complaint.     Demurrer  overruled. 

Alfred  Gfellevy  of  Seattle,  Wash*>  for  plaintiff. 

McClure  c6  McClure^  of  Seattle,  Wash^  for  defendant  Stn 
Juan  Fiahing  &  Packing  Co> 

Bogle^  Graves^  Merritt  <fe  Bogle^  of  Seattle,  Wash,,  for  de- 
fendants Booth  Fisheries  Co.  of  Delaware,  Booth  Fisheri^  I 
Co>  of  Washington,  and  International  Fisheries  Co,  I 

Kerr  S  McCord^  of  Seattle,  Wash,,  for  defendant  New 
England  Fish  Co,  j 

W.  S,  Oahom^  of  Seattle,  Wash.,  for  defendant  Occidental  j 

Fish  Co,  I 


t^Uabus  copyrlghtedt  1916,  by  West  PabUshln^  Compaiij. 
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ITifeTEmfcR,  District  Judge. 

The  complaint  in  this  case  is  based  upon  section  7  of  the 
act  of  July  2,  1890,  26  Stat  at  Large,  209,  210,  known  as 
the  Sherman  Anti-Tnist  Act,  which  provides: 

"Any  person  who  shall  b^  injured  In  hljs  buslneEis  or  property  by  any 
other  person  or  corporation  by  reason  of  anythiog  forbiddea  or  de- 
clared to  be  Qulawful  by  this  act,  may  sue  therefor  tn  any  Circuit 
I  District]  Court  of  the  United  States  in  the  district  in  which  the  de- 
fendant resides  or  is  found,  without  respect  to  the  amount  In  contro- 
versy, and  shall  recover  threefold  the  damages  by  him  snstaJned*  and 
the  cc^ts  of  suit,  including  a  reasonable  attorney's  fee/' 

Defendants  have  demurred  to  the  complaint  upon  the 
ground  that  it  is  barred  by  the  statute  of  limitations,  and 
does  not  state  facts  sudicient  to  constitute  a  cause  of  action. 
It  is  conceded  that  the  State  statute  of  Limitations  applies. 
ChaUanooga  Foun&ry  v.  Atlanta,  203  U.  S,  390,  397,  27  Sup. 
Ct  65,  51  L,  Ed.  241,  Plaintiff  contends  that  the  action 
mast  be  commenced  within  three  years  (Remington  &  Bal- 
iinger's  Codes  of  Washington,  §  159,  subds.  2  and  6),  while 
defendants  assert  that  the  two-year  limitation  applies  (sec- 
tion 165  of  the  same  statute).  The  acts  complained  of  are 
alleged  to  have  been  committed  between  September  1,  1911, 
and  August  1, 1912,  more  than  two  and  less  than  three  years 
prior  to  the  commencement  of  this  action. 

Defendants  cite  Quaker  City  National  Bank  v.  Tacmaa, 
£7  Wash.  259, 67  Pac.  710;  TlinchUy  v.  Seattle,  37  Wash.  271, 
T9  Pac.  779;  Nestelle  v,  N.  P.  /?.  R.  Co.  (C.  C.)  56  Fed.  261; 
Sa^^annah  dt  0,  Canal  Co.  v.  Shuman^  98  Ga.  171,  25  S.  E. 
416;  Bigby  v,  Douglas,  r2a  Gn.  [784]  635,  51  S.  E.  606; 
Wood  V.  Mich.  Central  Co,,  81  Mich.  358,  45  N.  W.  980; 
Du^  V.  Du^a,  76  Wis.,  374,  45  N,  W.  522,  8  L.  K.  A.  420, 
20  Am.  St  Rep.  79;  Welch  v.  Seattle  d^  Montana  R.  R.  Co.. 
56  Wash.  97, 105  Pa«.  166,  26  L,  K.  A.  (N.  S.)  1047;  Suter  v. 
Wenatchee  Water  Power  Co.^  35  Wash,  1,  76  Pac.  298,  102 
Am.  St.  Kep-  881 ;  Denney  v.  Evereti,  46  Wash.  342,  89  Pac. 
934, 123  Am.  St.  Kep,  934. 

Welch  V.  Seattle  c^  Montana  B.  R.  Co,,  supra,  was  an  ac- 
tion by  tenants  of  a  building  for  damages  resnlting  from 
tunneling  under  property  adjacent  to  the  land  on  which  the 
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building  was  situated.  It  was  held  not  to  be  an  action  for 
trespass,  but  an  injury  resulting  indirectly  from  the  act  com- 
plained of,  and  within  the  two-year  limitation  of  section 
165,  supra.  In  Suter  v.  Wenatchee  Water  Power  Co.,  supra, 
damages  were  sought  to  real  property  by  reason  of  an  over- 
flow caused  by  negligent  construction  of  an  irrigating  canal. 
The  two-year  limitation  was  held  applicable  upon  the  same 
principle  as  in  Welch  v.  Seattle  ds  Montana  R.  R.,  supra. 
In  Denny  v.  Everett,  supra,  damages  to  abutting  property 
resulting  from  the  change  of  a  street  grade  was  sought,  and 
for  the  same  reason  the  two-year  limitation  was  held  to 
apply. 

Quaker  City  National  Bank  v.  Tacoma,  supra,  is  an  action 
upon  a  warrant  payable  out  of  a  special  street  improvement 
fund.  Misappropriation  of  the  moneys  of  that  fund  is  al- 
leged. The  cause  was  not  commenced  within  three  years,  as 
provided  by  section  159,  supra,  and  was  held  demurrable  on 
that  ground;  but  the  suit  was  sustained  because  of  a  new 
and  subsequent  promise  to  pay.  In  Hinckley  v.  8eatUe, 
supra,  a  street-assessment  lien  was  held  subject  to  the  statute 
of  limitations,  and  judgment  thereon  inoperative  after  a 
period  of  six  years.  In  ^esteUe  v.  Northern  Pae.  R,  Co., 
supra,  Judge  Hanford  held  an  action  by  an  administrator 
to  recover  damages  for  the  death  of  his  wife  to  be  within 
the  provisions  of  section  165,  Rem.  &  Bal.,  supra. 

In  Savannah  c&  0.  Canal  Co.  v.  Shvman,  supra,  the  char- 
ter of  the  defendant  Canal  Company  required  it  to  keep  its 
canal  ''in  good  and  sufficient  order,  condition,  and  repair, 
and  at  all  times  free  and  open  to  the  navigation  of  boats, 
rafts,  ♦  ♦  ♦  etc.,  for  the  transportation  of  goods,  mer- 
chandise, and  produce,''  etc.  Failure  to  keep  the  canal  in 
such  a  condition  as  to  enable  plaintiff  to  transport  his  lum- 
ber and  wood  over  it  in  boats  is  the  gravamen  of  the  action. 
The  trial  court  held  the  action  within  the  limitation,  under 
a  statute  providing  that : 

"All  suits  for  tbe  enforcement  of  rights  accming  to  indivldiials  un- 
der statutes,  acts  of  Incorporation,  or  by  operation  of  law,  shaU  be 
brougbt  within  tweotjr  jrears  after  the  right  ^f  action  aocmea** 
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The  Supreme  Court  of  Georgia,  in  holding  that  limita- 
tion not  applicable,  said  (98  Ga.  at  page  172, 25  S.  E.  at  page 
416): 

**  There  is  a  duty  imposed  for  the  benefit  of  the  public,  and  any  mem- 
ber of  the  public  who  has  sustained  injury  by  reason  of  a  breach  of 
this  duty  lias  a  right  of  action  against  the  company;  *  *  *  but 
the  fact  that  such  a  duty  is  imposed  does  not  of  itself  create  such  a 
liability  in  favor  of  any  individual  as  would  bring  the  case  within  the 
section  of  the  Code  above  quoted.  In  order  to  bring  the  case  within 
tliis  section,  the  Uability  would  have  to  be  one  expressly  created  in 
fftTor  ot  an  individual,  or  a  class  to  which  he  belongs,  as  [786]  dis- 
tinguished from  one  arising  under  the  general  law  in  favor  of  all 
persons  who  might  be  injured  by  a  breach  of  the  corporate  duty." 

The  same  principle  was  enunciated  in  Bighy  v.  Douglas^ 
supra,  by  the  same  court,  and  applied  to  an  action  founded 
upon  a  statute  giving  to  a  surety  the  right  of  contribution 
against  his  co-sureties.  The  court,  in  pointing  out  the  dis- 
tinction, said: 

*'  In  other  words,  the  General  Assembly  had  in  contemplation  rights 
conferred  by  law  upon  particular  individuals,  and  not  upon  the  gen- 
eral public,  because  they  sustained  a  peculiar  relation  to  the  incorpo- 
rators of  certain  chartered  institutions,  or  were  by  special  enactment 
given  privileges  in  return  for  services  to  be  performed  by  them  for 
the  benefit  of  the  public,  or  were  for  some  other  reason  entitled  to 
enforce  rights  which  they  did  not  share  in  conmion  with  their  fellow 
eitizens." 

In  Wood  V.  Michigan  Central,  supra,  it  was  held  that  an 
action  for  damages  for  wrongful  entry,  destruction  of  fences, 
etc.,  of  plaintiff,  being  an  action  for  trespass  on  the  case, 
does  not  come  within  the  two-year  limitation  applicable  to 
actions  for  trespass.  In  Du^es  v.  Duffies,  supra,  76  Wis.  at 
page  379,  46  N.  W.  at  page  624,  appears  the  following: 

** '  Personal  rights '  are  not  rights  of  person.  The  latter  are  pbysl- 
cal,  and  the  former  are  relative  and  general,  and  embrace  all  the 
rights  any  person  may  have,  and  all  the  wrougs  he  may  fiuffer.^' 

Plaintiff  relies  upon  Rohvnson  v.  Baltifnore  cfi  S.  M.  tfe  R, 
Co.,  26  Wash.  484,  67  Pac.  274;  Quaker  City  National  Bank 
Case,  supra;  Huntington  v.  AttriU,  146  U.  S.  657,  13  Sup. 
Ct  224,  36  L.  Ed.  1128;  Brady  v.  Daly,  175  U,  S,  148,  20 
Sup.  Ct.  62,  44  L.  Ed.  109;  In  re  Aubrey,  36  Wash.  308^  78 
Pac  900,  104  Am.  St  Rep.  952,  1  Ann.  Cm.  927;  Sta^  ex 
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rel  Richsy  v.  Sndth,  42  Wash,  237-247,  84  Pac.  851,  5  L.  R- 
A.   (N.  S.)  674,  114  Am,  St  Rep.  114,  7  Ann,  Cas,  577; 
Crum  V.  Johmon^  3  Nebr.  (Unof<)  826,  92  T^.  W.  1054. 

Robinson  v*  Baltimore^  etc,^  supra^  ivas  an  action  prose- 
cuted by  a  widow  for  the  death  of  her  husband,  and  was 
held  to  be  governed  by  the  three -year  limitation  imposed  by 
section  159,  supra,  under  the  clause  "or  for  any  other  in* 
jury  to  the  person  or  rights  of  another  not  hereinafter  enu- 
merated/' In  Huntington  v,  AUrill,  supra^  Justice  Gray 
make£  an  extensive  discussion  of  what  constitutes  a  penal 
statute,  and  ( 146  IL  S.  at  page  668,  IS  Sup.  Ct.  at  page  228, 
36  L.  Ed.  1123),  says: 

"  Tbe  test  whether  a  law  Is  penal ^  in  the  strict  and  primary  sen^. 
Is  whether  the  wrong  sought  to  be  redrefise<l  Is  a  wrong  to  th^  public, 
or  a  wrong  to  the  individual,  according  to  tiie  classUQcatlOD  of  Black- 
fitone :  '  Wrongs    are    divisible    Into    two    sortB    or    spedes ;  Private 

wrongs  and  public  wronga.* " 

And  (146  U,  S,  at  page  667,  13  Sup.  Ct  at  page  227^  36 
L.  Ed  1123): 

*'  StatBtea  giving  a  private  action  against  the  wrongdoer  are  some- 
times spoken  of  as  penol  in  their  nature,  but  In  such  cases  It  has  been 
pointed  out  that  neither  the  liability  Imposed  nor  the  remedy  given 
Is  strictly  penal.  The  action  of  an  owner  of  property  against  the 
hundre<I  to  recover  damages  caused  by  a  mob  was  said  by  Justices 
Wllles  and  BuUer  to  be  'ponal  against  the  hundred^  but  certainly 
remedial  as  to  tbe  suft'erer/    Jlpde  \\  Cogan,  2  Doug.  690,  T05,  706.*' 

[786]  In  Brady  v,  Dalp,  mpra^  175  U.  S,  at  pages  155, 156, 
20  Sup.  Ct.  at  page  65,  44  L-  Ed.  109,  it  is  said : 

"As  said  by  Mr.  Justice  Aahburst  In  the  King's  Bench^  and  repeated 
by  Mr.  Justice  Wilde  In  the  Supreme  Judicial  Court  of  Mas^cba- 
setts,  '  It  has  been  held,  in  many  tustances,  that  where  a  statute  i^lv^ 
accumulative  damages  to  the  party  grieved,  It  is  not  a  penal  action,* 
Wood  gate  v,  Knaichbvll  2  T.  K  148.  154.  •  *  •  Thus  a  statute 
giving  to  a  tenant,  ousted  without  notice,  double  tbe  yearly  value  of 
tbe  premises  against  the  landlord,  haj^  been  held  to  be  'not  like  a 
penal  law,  where  punishment  Is  Imposed  for  a  crime/  but  '  rather  a^ 
a  remedial  than  a  penal  law;'  because  'the  act  indeed  doea  give  a 
penalty,  but  it  Is  to  the  party  grieved.'  *' 

In  re  Aubrey^  supra,  and  State  ex  reL  Riokey  \\  Smith, 
miprOj  are  cited  to  illustrate  the  proposition  that  every  indi* 
vidual  has  the  right  to  earn  his  Uveliliood  in  any  lawful 
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trade  or  svocatian.  Crum  v.  Johnson^  supra^  merely  holds 
that  where  different  sections  of  the  statute  of  limitationjs  are 
equally  applicable,  the  one  allowing  the  longer  period 
governs. 

This  is  an  action  seeking  redress  for  injury  sustained  by 
plaintiff  in  his  business  by  reason  of  a  public  wrong  by  the 
doing  of  acts  denounced  by  tlie  An ti- Trust  Act  by  the  defend- 
ants. It  was  an  invasion  of  the  personal  riglits  of  the  plain- 
tiff— rights  which  are  relative  and  general— and  embraced 
rights  which  are  common  with  all  other  persons,  and  as  a 
part  of  the  public  he  has  a  right  of  action  for  injury  sus- 
tained There  is  no  liability  to  plaintiff  by  reason  of  any 
trespass  which  ia  expressly  created  in  his  favor,  but  only  as 
it  affects  the  public,  by  reason  of  which  he  suffers  damages, 
A  wrong  agamst  the  public  must  fii-st  be  done  before  he  can 
be  injured-  The  Supreme  Court,  in  Chattanooga  Foujidry 
y.  Atlanta,  203  TJ,  S,  390,  27  Sup.  Ct  65,  51  U  Ed.  241,  an 
action  under  section  7  of  the  Sherman  Anti-Trust  Act^  in  pass- 
ing upon  a  statute  of  limitation  of  the  State  of  Tennessee, 
pro\^ding  that  an  attion  "  for  injury  to  personal  property 
shall  be  commenced  within  three  years"  (203  U*  S*  at  page 
398,  27  Sup.  Ct.  at  page  67,  51  UEd.  241),  said: 

"Of  course,  it  was  ar^ed  also  that  this  was  an  Injury  to  property, 
wltliin  the  plain  meaning  of  the  words.  But  we  are  satisfied,  on  the 
whole  and  in  view  of  Its  Juxtaposition  with  detention  and  converts! on, 
that  the  phrase  haa  a  narrower  latent  It  may  be  that  It  has  a  isome- 
what  broader  scope  tlmn  was  lattmated  below,  and  that  soine  wroag?^ 
are  within  It  besides  physical  danmge  to  taiijirihle  property.  But  there 
la  a  sufQcieatlj  clear  dli^ti action  between  injuries  to  property  and  *  ia- 
Jnroil  in  his  bu^nes»  or  property  ' ;  the  latter  being  the  language  of 
the  act  of  Congre^.  A  man  Is  injured  In  his  property  when  his  prop- 
erty is  diminished.  He  would  aot  be  said  to  liave  suffered  an  injury 
to  his  property  unless  the  harm  fell  utMjn  some  object  more  definite 
and  less  Ideal  than  his  total  wealth.  A  trade-mark,  or  a  trafl&-uame, 
or  a  tit  lei,  is  property,  and  Is  regarded  as  an  object  capable  of  Injury 
in  various  ways.  But  when  a  man  is  made  poorer  by  an  extravagant 
bin  we  do  not  regard  ills  wealth  as  a  unity,  or  the  tort,  if  there  Le  one, 
as  directed  against  that  unity  as  a  a  object  We  do  not  go  behind  the 
person  of  the  sufferer.  We  say  that  he  bas  been  defrauded,  or  sub* 
Jected  to  duress,  or  wliatever  it  may  be,  and  stop  there.*' 

Sub-division  2  of  section  159,  supra,  I  think  clearly  comes 
within  this  decision,  and  but  for  the  proYisions  of  sub-division 
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6  the  contention  of  the  defendants  wo^ld  have  to  be  sas- 
tained.  Sub-division  6,  however,  provides  that  "  an  action 
upon  a  statute  for  a  penalty  or  for[787]feiture,  where  an 
action  is  given  to  the  party  aggrieved^  or  to  such  party  and 
the  State,  *  *  *"  shall  be  commenced  within  three  years, 
and  to  make  it  clear  that  the  Legislature  distinguished  be- 
tween the  State  and  a  private  party,  it  is  provided  by  section 
160,  Rem,  &  BaL  Washington  Codes,  sub-division  2,  that  "  an 
action  upon  a  statute  for  a  forfeiture  or  penalty  to  the 
State^^  shall  be  commenced  within  two  years.  The  statute 
upon  which  recovery  is  predicated  is  penal,  but  the  right  of 
recovery  under  section  7  sought  in  this  action  is  private  and 
remedial,  and  under  any  view  of  the  provisions  of  section 
159 J  supra,  I  think  the  two-year  limitation  does  not  apply, 
and  that  the  complaint  states  facts  sufficient  to  constitute  a 
cause  of  action. 
The  demurrer  is  overruled. 


COCA-COLA  CO.  V.  J.  G,  BUTLER  *  SONS, 

(District  Ck)urt,  E.  D.  Arkansas,  W.  D,    Febrmarjr  7,  X916,) 

[229  Fed.  Rep.,  224] 

TEAt>F-MAHK:S      AITD     TfiAB^NAMKS      1 — iNrEINQEMENT — ^DBCEPTIOW      OF 

PmLrc. — The  protection  given  by  law  to  trnde-marlrs  lias  for  Its 
object  the  protection  of  the  owner  In  his  property,  and  the  protec- 
tion of  the  public  from  deception,  by  reason  of  a  misleading  claim 
that  the  article  bearing  the  trade-mark  Is  the  article  manufactured 
by  the  owner  of  the  trade-mark,  when  In  fact  it  Is  but  a  substitute,* 

[Ed,  Note. — Fo!*  other  cases,  see  Trade-Marks  and  Trade-Names, 
Cent.  Dig.  51  1,  3;  Dec.  Dig.  IJ 
Tbadb-Mabki?  and  Tradk-Names  57 — I  infringement — Deception  of 
Public. — Tlie  use  of  any  simulation  of  a  trade-mark  whlcb  Is  likely 
to  Induce  common  purchaaers,  exerclstnir  ordinary  care^  to  buy 
the  article  to  which  the  trade-mark  Is  affixed,  thereby  Indicating 
that  it  is  the  product  of  the  owner  of  the  trade*mark,  ts  unlawful, 
and  win  be  enjoined. 

[Ed-  Note.^For  other  cases,  see  Trade-Marks  and  Trade-Names, 
Cent  Dig.  I  65;  Dec.  Dig,  57J 

■  Syllabus  copyrlglited,  1016,  by  West  Publishing  Company. 
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Teaob-Mabxs  ard  Tbadb-Naicxs  68 — Unfaib  CoicFKrmoiv — ^Usx  or 
T^adb-Mask. — Plaintiff,  a  manufactiirer  of  a  synip  constituting 
the  principal  ingredient  of  a  'beverage  sold  at  soda  fountains  and 
in  bottles,  made  up  the  syrup  in  two  forms — one  for  sale  through 
Jobbers  for  soda  fountains,  and  one  Intended  for  use  in  bottling 
and  BoLd  by  it  only  to  bottlers  selected,  designated,  and  licensed 
by  it,  and  authorized  to  use  thereon  its  distinctive  tops  and  labels 
bearing  its  trade-mark — there  being  some  differences  in  the  two 
tymps,  on  account  of  the  different  purposes  to  which  they  were 
to  be  put  It  guaranteed  its  product  to  be  wholesome  and  uni- 
form, as  well  as  its  cleanliness  and  excellence  of  manufacture, 
and  maintained  an  elaborate  system  for  the  inspection  of  the 
plants  of  its  licensed  bottlers.  Defendant  purchased  from  Jobbers 
the  syrup  intended  for  soda  fountain  use,  and  used  it  in  manu- 
facturing a  bottled  preparation  which  it  was  selling  under  the 
name  of  plaintiff's  product,  using  the  tops  and  labels  prepared 
by  plaintiff  for  its  product  Held,  that  this  constituted  unfair 
competition,  and  would  be  enjoined. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names, 
Gent  Dig.  §  79;  Dec.  Dig.  68.] 
Tbade-Masks  and  Trade-Names  67 — Right  to  Monopoly — Statu- 
TOBT  Pbovisions. — The  monopoly  given  the  owner  of  a  trade-mark 
by  the  trade-mark  laws  is  not  forbidden  by  the  Sherman  Act  (act 
July  2,  1890,  c.  647,  26  Stat  209),  or  any  other  act  of  Congress. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks  and  Trade-Names, 
Cent  Dig.  §  78;  Dec  Dig.  67.] 
Monopolies  17 — Sales  of  Goods — Discrimination. — Where  the  man- 
ufacturer of  a  syrup,  used  as  the  principal  ingredient  in  a  beverage 
and  sold  by  it  only  to  bottlers  licensed  by  it,  guaranteed  the  purity 
and  quality  of  the  beverage  by  using  distinctive  tops  and  labels 
on  its  bottles,  and  to  protect  itself  against  claims  for  damages  on 
the  guaranty  maintained  a  system  of  inspection  of  the  plants  of 
its  licensed  bottlers,  it  did  not  violate  the  Sherman  Act,  as  its 
requirements  were  reasonable  and  beneficial  to  the  public,  in  view 
of  its  responsibilities  and  [886]  the  right  of  purchasers  to  obtain 
the  identical  article  which  they  desired  to  buy. 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  §  13; 
Dec  Dig.  17.1 
Monopolies  17— Sales  of  Goods — Discbimination. — ^The  refusal  of 
such  manufacturer  to  sell  its  syrup  for  bottling  to  a  party  other  than 
Its  lioHlsed  bottlers,  and  to  permit  such  party  to  u^e  Ur  trade- 
jaark  ta  connection  with  the  bottled  product  was  not  a  viola  lion 
of  Clayton  Aet  Oct  15,  1914,  c.  828,  §  8,  aS  Stat.  731,  proYldlng  that 
it  shall  be  unlawful  to  sell  goods  for  us^  or  resale,  or  to  fix  a  pric€ 
therefor,  or  discount  or  rebate  from  auch  price  on  the  condition 
that  the  purchaser  shall  not  use  tho  goods  of  a  competitor,  where 
the  effect  may  be  to  substantially  lessen  competltton  or  to  create  a 
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monopoly  in  any  line  of  commerce,  in  view  of  tte  poBsdbilltsr  of 
adulteration  and  the  hardship  to  the  manufacturer  of  malntiilntng 
such  supervision  over  the  bottling  as  it  deemed  necessary,  if  re- 
quired to  sell  to  every  intending  purchaser. 

[Ed.  Note. — For  other  cases*  see  Monopolies,  Gent  Dig.  i  IB; 
Dec.  Dig.  17.] 

In  Equity.  Suit  by  the  Coca-Cola  Company  against  J.  G. 
Butler  &  Sons.    Decree  for  plaintiff. 

The  plaintiff  seeks  to  enjoin  the  defendants,  who  constitute 
a  mercantile  firm,  doing  business  under  the  firm  name  of  J. 
G.  Butler  &  Sons,  from  using,  in  connection  with  the  manu- 
facture, advertising,  offering  for  sale,  or  sale  of  any  bever- 
age, the  words  "  Coca-Cola,"  or  any  like  word  or  words,  and 
in  any  other  manner  infringing  upon  the  plaintiff^s  rights 
as  owner  of  the  trade-mark  "  Coca-Cola,"  and  also  seeks  an 
accounting  of  the  damages  sustained  by  it,  by  reason  of  the 
unlawful  use  of  its  trade-mark. 

The  material  allegations  in  the  complaint  are:  That  the 
plaintiff  is  now,  and  has  been  ever  since  1892,  manufactur- 
ing and  marketing  a  syrup  for  making  a  beverage  sold  to 
the  public  under  the  name  of  "  Coca-Cola."  That  it  became 
vested  with  and  entitled  to  the  sole  and  exclusive  right  to 
use  that  trade-mark,  which  has  been  duly  registered  in  the 
United  States  Patent  Office  on  May  14,  1892,  under  the  pro- 
visions of  the  act  of  Congress  of  March  3,  1891,  c.  505,  26 
Stat.  1106.  That  on  April  22,  1905,  registration  of  the  said 
trade-mark  was  again  allowed  by  the  Commissioner  of  Pat- 
ents under  the  act  of  Congress  approved  February  20,  1905, 
c.  592, 33  Stat.  724.  That  it  has  manufactured  and  marketed, 
and  is  now  manufacturing  and  marketing,  two  kinds  of  said 
syrup — one  designed  and  adapted  for  making  a  beverage  by 
mixing  with  carbonated  water  at  soda  fountains  in  the  pres- 
ence of  the  purchaser,  which  is  intended  for  immediate  con- 
sumption, and  is  a  fountain  drink,  and  is  well  known  to  the 
public.  The  other  kind  is  designed  and  adapted  to  be  used, 
and  is  used,  for  manufacturing  a  carbonated  beverage  put 
up  and  sold  for  consumption  in  bottles;  each  of  them  being 
sold  by  the  plaintiff  in  distinctive  packages,  bearing  its 
trade-mark  name  on  distinctive  labels.  That  it  has  at  all 
times  insured  and  safegu aided  the  manufacture  and  bottling 
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of  said  caii>onated  bottled  beverage  made  from  its  ^^  Coca- 
Cola  "  bottling  syrup,  by  selecting,  designating,  and  licensing 
the  bottlers  using  the  said  bottling  sirup,  and  inspecting  «.nd 
supervising  the  manufacture,  carbonating,  and  bottling  of 
said  beverage  by  said  bottlers,  so  as  to  safeguard  and  insure 
the  purchasers  and  consumers  of  said  bottled  product  as  to 
the  quality,  purity,  and  character  thereof,  and  has  under 
such  circumstances  and  conditions,  and  none  others,  allowed 
and  permitted  the  use  of  the  name  '' Coca-Cola"  as  the 
trade-mark  therefor,  and  as  plaintiff's  guaranty  of  the  au- 
thenticity of  the  said  carbonated  and  bottled  beverage,  and 
plaintiff's  supervision,  inspection,  and  approval  thereof,  and 
responsibility  therefor.    So  that  in  connection  with  a  bot- 
tled drink  the  name  '^  Coca-Cola  "  is  plaintiff's  guaranty  of 
genuineness  and  fidelity  that  such  drink  is  properly  made  of 
proper  materials,  and  is  plaintiff's  assur[226]ance  of  cleanli- 
ness and  excellence  of  manufacture,  carbonating,  bottling, 
and  sale,  and  is  so  relied  upon  by  the  purchasers  and  the 
public    That  it  has  expended  large  simis  of  money  in  ad- 
vertising to  the  public  that  its  beverage,  imder  its  trade- 
name, can  be  had  at  fountains  and  in  bottles,  and  that  the 
bottled  product  which  is  offered  to  the  public  in  bottles,  with 
I^aintiff's  trade-mark  name  ^'Coco-Cola,"  applied  to  the 
botded  beverage,  means  to  the  public  a  beverage  produced 
wholly  under  conditions  which  plaintiff  supervises  and  con- 
trols, and  one  guaranteed  throughout  by  plaintiff  to  be  so 
produced,  and  to  be  wholesome,  palatable,  and  imif  orm,  and 
is  so  understood  by  the  public.    It  is  then  charged  that  the 
defendants  have  put  upon  the  market  in  bottles  a  product 
scHnewhat  resembling  in  taste  and  appearance  the  plaintiff's 
bottied  ^^  Coca-Cola,"  but  which  is  not  plaintiff's  bottled 
^  Coca*Cola,"  and  had  applied  to  the  crown  of  the  bottles 
containing  said  defendant's  prodact,  and  upon  labels  at- 
tached to  the  bottles,  the  name  ^^  Coca-Cola,"  as  the  trade- 
mark name  th^^for,  without  plaintiff's  permission  or  au- 
thority; that  by  reason  thereof  the  public  is  being  deceived 
into  the  belief,  contrary  to  the  fact,  that  the  product  of  the 
defendants  is  the  bottled  product  guaranteed  by  the  plaintiff, 
as  aforesaid. 
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The  answer  of  the  defendants  pleads  that  they  are  not 
sufficiently  informed  as  to  some  of  the  allegaticms  that  are 
set  out  in  the  complaint,  and  therefore  demand  strict  proof 
thereof.    They  deny  that  they  have  put  upon  the  market  in 
bottles  any  product  resembling  in  taste  and  appearance  the 
plaintiff's  bottled  ^Coca-Cola,"  but  allege  the  truth  to  be 
that  the  article  they  have  put  on  the  market  is  the  genuine, 
identical  article  and  product  known  as  ^  C!oca-C!ola.''    They 
admit  that  they  have  applied  to  the  crowns  of  the  bottles 
containing  such  product  and  upon  labels  attached  thereto 
the  name  ^  Coca-Cola,"  but  deny  that  it  was  done  without 
authority.    They  allege  that  they  purchased  said  product 
for  the  identical  purpose  to  which  they  have  applied  the 
same  from  individuals  and  corporations  who  were  the  lawful 
owners  thereof,  and  authorized  to  sell  the  same  to  these 
defendants  for  the  purpose  of  retailing  the  same,  bottled 
and  carbonated  as  '' Coca-Cola,"  and  therefore  they  deny 
that  the  result  of  this  use  by  them  has  been  to  deceive  the 
public  into  the  belief,  contrary  to  the  fact,  that  the  product 
of  the  defendants  is  the  product  guaranteed  by  plaintiff  to 
be  properly  made  of  proper  materials,  and  made,  carbonated, 
and  bottled  under  the  plaintiff's  authority  and  supervision. 
They  then  plead  that  the  plaintiff,  by  adopting  a  system  of 
exclusive  contracts,  has  undertaken  to  divide  the  country, 
and  especially  the  territory  in  which  the  defendants  are 
operating,  into  districts,  whereby  they  have  agreed  to  sell 
to  such  persons  and  corporations  alone,  and  exduavely 
thus  contracted,  which  was  done  for  the  purpose  of  estab- 
lishing and  maintaining  a  monopoly  in  the  sale  of  said 
product,  and  preventing  and  destroying  competition  in  the 
sale  thereof,  among  the  different  purchasers,  and  have  re- 
fused and  still  refuse  to  sell  and  furnish  such  product  or 
commodity  to  the  defendants  upon  the  same  terms  and  con- 
ditions and  at  the  same  price  as  they  are  furnishing  and 
selling  this  commodity  to  other  purdiasers  thereof,  all  of 
which  it  is  charged  is  for  the  purpose  and  object  of  lessen- 
ing the  competition  and  creating  a  monopoly  in  the  sale  of 
said  qrrup,  in  violation  of  the  laws  of  the  United  States. 

The  cause  was  submitted  upon  an  agreed  statement  of 
|f^^t8.    From  this  it  appears:  That  the  plaintiff  is  the  owner 
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of  the  trade-mark  '^  Coca-C!ola,''  and  it  has  been  used  by  it 
and  its  predecessor  in  title  since  May,  1886.    That  it  was 
duly  registered  as  a  trade-mark  in  the  United  States  Patent 
Office  in  conformity  with  the  laws  of  the  United  States,  as 
set  out  in  the  complaint.    That  it  has  advertised  the  same 
throu^ont  the  United  States  and  in  foreign  countries;  and 
that  over  $10,000,000  have  been  expended  by  the  plaintiff 
in  advertising  it.    That  it  is  made  up  for  the  public  in  two 
forms,  as  alleged  in  the  complaint.    That  the  following  dif- 
ferences, among  others,  are  made  between  the  syrup  ^'  Coca- 
Cola  "  manufactured  to  be  used  at  fountains  and  that  to  be 
sold  in  bottles.    In  1,250  gallons  of  the  finished  product  the 
bottler's  sfyrup  contains  1,000  pounds  more  sugar  than  the 
other.    It  has  10  per  cent  more  coloring  matter,  to  wit,  cara- 
mel.   It  contains  more  phosphoric  acid,  and  some  percentage 
less  of  caffeine,  than  does  the  syrup  made  to  be  used  at  soda 
fountains.    The  fountain  syrup  contains  28  pounds  of  caf- 
feine to  1,250  pounds  [227]  of  the  finished  product,  while 
that  used  in  the  bottler's  syrup  contains  only  25  pounds  of 
caffeine  to  1,250  pounds.     That  the  plaintiff  in  its  sales 
system  has  two  methods  by  which  the  product  is  sold : 

First.  The  system  by  which  the  syrup  manufactured  for 
fountain  sale  is  sold  to  jobbers  and  dispensers,  to  be  sold  from 
the  soda  fountain;  the  jobbers  selling  it  to  the  dispensers 
under  a  contract  that  the  plaintiff  will  supply  it  only  in  the 
original  package,  that  the  jobber  is  not  to  sell  or  offer  for 
sale  as  ^  Coca-Cola  "  any  imitation  of  or  substitute  therefor, 
and  upon  compliance  with  the  terms  of  the  contract  plain- 
tiff will  allow  certain  rebates  to  the  jobber,  depending  upon 
the  quantity  bought,  provided  that  the  sales  have  been  to 
dispensers  only,  and  none  to  bottlers,  or  for  the  purpose  of 
carbonating  in  bottles.  The  dispenser'  contract,  which  he  is 
required  to  sign,  obligates  him  that,  when  ^Coca-Cola"  is 
asked  for,  he  will  only  supply  '* Coca-Cola"  as  manufac- 
tured and  furnished  by  the  plaintiff,  not  to  sell  or  offer  for 
sale  as  ^  Coca-Cola  "  any  imitation  of  or  substitute  therefor, 
and  if  he  complies  with  these  terms  he  is  to  receive  a  rebate, 
depending  upon  the  quantity  bought  by  him.    The  pkintiff 
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does  not  enter  into  a  dispensers'  contract  directly,  but  only 
through  the  jobber.  The  fountain  ^rup  is  never  sold  for 
the  purpose  of  bottling,  and  is  not  made  or  intended  for 
the  purpose  of  having  the  same  bottled. 

Second.  The  syrup  made  for  bottling  purposes  is  sold  to 
two  corporations— one  "  The  Coca-Cola  Bottling  Company,'' 
and  the  other  "  Coca-Cola  Bottling  Company."  This  sale  is 
made  under  and  by  virtue  of  contracts  entered  into  between 
the  plaintiff  and  the  bottling  companies.  There  was  an  origi- 
nal contract,  which  was  later  amended.  The  original  con- 
tract was  made  on  the  21st  day  of  July,  1899,  and  by  this 
contract  the  bottling  company  obligated  itself  to  establish  in 
the  city  of  Atlanta,  Ga.,  a  bottling  plant  for  the  purpose  of 
bottling  this  syrup,  with  carbonic  acid  and  wat^,  and  to 
prepare  and  put  up  in  bottles,  or  other  receptacles,  a  car- 
bonated drink  containing  a  mixture  of  "  Coca-Cola,"  syrup, 
and  water  charged  with  carbonic  acid  gas  under  a  pressure 
of  more  than  one  atmosphere;  the  syrup  to  be  in  proportions 
of  not  less  than  one  ounce  to  eight  ounces  of  water.  It  also 
obligates  itself  to  keep  on  hand  a  sufficient  quantity  to  supply 
the  demand  in  all  the  territory  embraced  in  the  agreement; 
that  it  is  to  buy  all  the  "  Coca-Cola  "  syrup  from  the  plain- 
tiff, upon  the  terms  set  forth,  and  it  is  not  to  buy  any  substi- 
tute therefor,  or  other  syrup  or  substances,  nor  attempt  to 
use  or  imitate  in  any  article  prepared  by  them  "  Coca-Cola  " 
syrup.  The  plaintiff  is  also  to  furnish  all  necessary  labels 
and  advertising  matter  at  its  own  cost.  The  right  to  use  the 
name  "  Coca-Cola  "  and  all  the  trade-marks  and  designs  for 
labels  then  owned  and  controlled  by  the  plaintiff,  and  the 
right  to  vend  such  preparation  or  mixture,  bottled  or  put 
up  in  bottles,  in  the  United  States,  except  the  six  New  Eng- 
land States  and  the  States  of  Mississippi  and  Texas,  is 
granted  to  them  exclusively ;  but  the  right  to  use  the  name, 
trade-mark,  and  labels  is  to  apply  only  to  the  carbonated 
mixture  described,  and  is  not  to  apply  to  the  soda  fountain 
business. 

This  contract  was  later  amended  by  rectmring  the  bottKi^ 
company  to  buy  all  of  the  "  Coca-Cola  ^  syrup  necessary  to 
comply  with  the  agreement  directly  from  the  plaintiff;  not 
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to  sell  or  in  any  way  dispose,  without  the  written  consent 
of  the  plaintiff,  of  any  "  Coca-Cola,"  except  after  it  is  car- 
bonated and  bottled.  The  labels  and  advertising  matter 
furnished  by  the  plaintiff  are  to  be  paid  for  by  the  bottling 
company  at  what  the  actual  cost  and  freight  expense  may 
be.  By  another  amendment  made  to  these  contracts  on 
April  24,  1915,  the  provision  whereby  the  bottling  company 
was  to  purchase  the  syrup  directly  from  the  plaintiff  was 
amended  by  eliminating  the  condition  that  the  bottling  com- 
pany is  to  buy  all  the  "Coca-Cola"  necessary  from  the 
plaintiff.  It  also  eliminates  from  the  former  contracts  those 
provisions  by  which  the  bottling  company  obligated  itself 
not  to  use  any  substitute,  or  substitutes,  or  to  attempt  to  use 
or  imitate  "  Coca-Cola "  syrup,  and  in  lieu  thereof  the  bot- 
tling company  agreed  not  to  manufacture,  deal  in,  sell,  offer 
for  sale,  use,  or  handle,  nor  attempt  to  do  so,  either  directly 
or  indirectly,  any  product  that  is  a  substitute  for  or  imita- 
tion of  "Coca-Cola."  By  another  provision  in  this  last 
amendment  to  the  former  contracts  the  plaintiff  selects  the 
bottling  company  as  its  sole  exclusive  customer  and  licensee, 
for  the  purpose  of  bottling  [228]  "Coca-Cola"  in  the  terri- 
tory heretofore  acquired  by  it,  and  it  agrees  not  to  sell  its 
fountain  syrup  to  anyone,  when  it  knows  that  such  syrup 
is  to  be  used  for  bottling  purposes;  that  under  these  con- 
tracts the  bottling  companies  are  not  permitted  to  bottle 
the  syrup  manufactured  for  fountain  purposes;  that  the 
two  bottling  companies  have,  with  the  approval  of  the  plain- 
tiff, given  the  right  to  certain  local  companies,  which  are 
established  in  different  localities,  for  the  purpose  of  bottling 
the  bottling  S3rrup  of  the  plaintiff;  that  such  a  contract  was 
made  with  the  Little  Rock  Coca-Cola  Bottling  Company 
for  certain  territory,  which  includes  the  town  of  Russell- 
ville  and  county  of  Pope,  where  the  defendants  are  carry- 
ing on  the  business  sought  to  be  enjoined  by  this  proceeding. 
It  is  further  stipulated  that  the  plaintiff  sets  the  standard 
by  which  its  product  is  to  be  bottled,  and  by  a  system  of 
inspection  and  supervision  inspects  and  supervises  the  bot- 
tling of  its  product,  wheresoever  made ;  that  it  requires  that 
its  bottled  produet  shall  be  bottled,  using  obtain  propor- 
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tions;  that  the  plants  must  be  kept  clean,  and  the  cases  and 
bottles  sent  out  in  a  sanitary  and  presentable  manner,  a 
close  supervision  being  kept  over  the  character  of  the  goods 
sent  out;  that  a  minute  inspection  is  maintained  in  regard 
to  the  character,  purity,  and  wholesomeness  of  the  bottled 
"  Coco-Cola."  The  bottling  companies  have  no  connection  in 
any  way,  shape,  or  manner  with  the  sale  of  the  fountain 
product.  This  supervision  and  inspection  extends  to  all 
plants  that  bottle  "Coca-Cola,"  no  matter  where  situated. 
The  difference  between  these  two  products  arose  from  the 
fact  that  it  developed  in  the  process  of  bottling  that  the 
product  when  bottled  stood  for  a  longer  time  after  its  car- 
bonation  than  did  the  syrup  used  at  the  fountains,  and  there- 
fore, in  order  to  provide  for  this  contingency,  a  difference 
had  to  be  made  in  the  bottled  product;  and,  further,  that  the 
character  of  the  trade  was  best  supplied  by  making  a  specific 
syrup  for  the  particular  purpose  of  bottling;  that  the  syrup 
is  not  consumed  by  the  public,  only  after  being  mixed  with 
the  proper  proportions  of  water;  that  the  system  of  supervi- 
sion and  inspection  exercised  by  the  plaintiff  and  the  parent 
bottling  companies  consists  of  the  following: 

In  order  to  see  that  the  product  is  bottled  in  a  certain 
manner,  and  that  the  business  is  properly  conducted,  a  sys- 
tem of  supervisions  has  been  organized  by  the  plaintiff, 
known  as  the  "  inspection  department."  This  inspection  de- 
partment has  a  competent  man  at  the  head,  whose  duty  it  is 
to  divide  up  the  territories  in  such  a  manner  that  they  can 
be  covered  advantageously  by  the  inspectors.  Five  inspec- 
tors in  this  department  operate  in  the  Southern  States.  The 
head  inspector  routes  these  different  inspectors  and  follows 
them  up.  A  report  is  required  from  these  inspectors  from 
each  different  plant  visited.  Samples  of  the  product  are 
taken  from  the  plant,  which  product  is  tested  in  the  plant,  to 
see  whether  or  not  the  product  conforms  to  the  standard 
established,  these  inspectors  being  trained  men.  The  inspec- 
tors are  equipped  with  gaa-test  gauges  and  hydr<»neters  and 
other  instruments  to  enable  them  to  determine  whether  or  not 
the  product  is  being  put  up  according  to  instructions.  They 
carry  other  gauges  and  other  things  to  test  each  machine 
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used  by  the  bottling  plant,  to  determine  whether  or  not  the 

machines  are  throwing  the  proper  amount  of  aymp  into 

eacdi  particular  bottle.    Samples  are  taken  of  the  product 

both  before  and  after  the  process  of  carbonation.    lliese 

samples  are  f (urwarded  to  the  head  inspector  at  Atlanta^ 

where  they  are  chemically  examined;  and  if  any  difference 

api>ears9  they  must  immediately  make  the  changes  necessary 

to  bring  them  to  the  standard  prescribed  by  the  plaintiff.    If 

necessary,  the  chemical  expert  and  a  member  of  the  advisory 

board  are  sent  to  make  personal  investigations  of  the  plant. 

The  water  used  in  the  oarbonating  is  chemically  tested,  and 

the  sanitary  condition  of  the  plant  is  investigated,  the  latter 

being  one  of  the  main  questions  considered  at  all  times.    The 

question  of  carbonation  in  making  the  bottled  product  b 

l^ven  strict  attention  by  the  inspectors  and  diemical  experts, 

proper  carbonation  depending  upon  the  machinery,  the  kind 

of  water,  and  the  temperature  of  the  water  used.    As  warm 

water  can  not  be  carbonated,  the  bottling  plants  are  required 

to  install  cooling  plants  to  get  the  proper  carbonation.    The 

proper  amount  of  carbonic-acid  gas  not  cmly  [229]  gives  the 

product  life,  but  helps  to  preserve  it  against  deterioration, 

and  thereby  {ureserves  the  standard  of  the  product    This 

supervision  and  inspection  is  carried  on  in  each  and  every 

bottling  plant 

It  is  further  stipulated  that  the  defendants  have  not  been 
given  a  contract,  nor  express  permission,  directly  or  indi- 
rectiy,  to  bottie  either  product  of  the  Coca-Cola  Company, 
nor  use  the  trade-mark  ^Coca-Cola.''  Notwithstanding 
this  fact,  the  defendants  are  engaged  in  the  manufacture 
and  bottling  of  beverages,  and  are  bottling  and  potting  upon 
the  market  a  product,  a  bottie  of  which  is  filed  as  evidence. 
The  syrup  used  in  making  up  tiiis  product  by  the  defend- 
ants is  the  fountain  £fyrup  manufactured  by  tiie  Coca-Cola 
Company,  and  which  tiiey  obtain  in  the  course  of  trade  from 
jobbers  or  retailers  who  have  purchased  the  fountain  product 
of  the  Coca-Cola  Company,  and  they  bottle  it  without  per- 
mission or  authority  from  the  plaintiff,  and  apply  the  trade- 
mark ^  Coca-Cola  "  thereto,  by  using  the  tops  and  labels  of 
the  plaintiff  on  the  product,  without  authority  from  any<Mie 
authorized  to  give  it  These  purchases  are  made  from  par- 
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ties  who  are  the  lawful  owners  thereof,  and  who  sell  the  same 
to  the  defendants  in  the  due  course  of  trade.  The  plamtiff, 
as  well  as  the  bottling  companies,  have  refused  to  sell  to  the 
defendants  the  syrup  for  the  purpose  of  bottling,  although 
the  defendants  offered  to  purchase  and  pay  therefor,  and 
objected  to  their  using  the  trade-mark  "  Coca-Cola  "  in  con- 
nection with  their  bottled  product,  or  to  do  anything  to  the 
plaintiff's  syrup  for  the  purpose  of  reselling  or  using  the 
same. 

Moore^  Smithy  Moore  c&  Trieber^  of  Little  Bock,  Ark. 
(Reed  <&  Rogers^  of  Chicago,  111.,  and  Candler^  Thomson 
(t  Hirschj  of  Atlanta,  Ga.,  of  counsel),  for  plaintiff. 

Mehafyy  Reid  cfe  Mehaffy^  of  Little  Rock,  Ark.,  for  de- 
fendants. 

TniEBEB,  District  Judge  (after  stating  the  facts  as  above). 

It  is  not  disputed  by  the  defendants  that  the  plaintiff  is 
the  lawful  owner  of  the  trade-mark  "  Coca-Cola,"  that  it  is 
an  asset  of  great  value,  and  that  the  defendants  are  bottling, 
offering  for  sale,  and  selling  a  bottled  preparation,  under  the 
name  of  "  Coca-Cola,"  using  the  tops  and  labels  prepared  by 
the  plaintiff  for  the  preparation  bottled  under  its  super- 
vision, and  furnished  by  it  to  those  who  are  engaged  in 
bottling  it,  under  its  authority  or  license,  and  that  these  tops 
and  labels  indicate  to  the  public  that  it  is  the  plaintiff's 
preparation,  made  under  its  supervision  and  guaranteed  by 
it.  Although  counsel  have  argued  many  important  ques- 
tions, there  are  only  two  issues  which,  imder  the  allega- 
tions in  the  bill,  answer,  and  agreed  statement  of  facts  are 
necessary  for  the  determination  of  this  case: 

(1)  That  the  preparation  bottled  by  the  defendants  is 
made  of  syrup  made  and  sold  by  the  plaintiff,  and  that  it  was 
purchased  by  the  defendants  for  the  identical  purpose  to 
which  they  have  applied  the  same,  and  from  parties  who 
wene  the  lawful  owners  thereof  by  purchase  from  the  plain- 
tiff, but  not  from  the  plaintiff,  nor  from  its  authorized 
reBDtdees. 
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(2)  That  by  its  maimer  of  doing  business,  aa  is  fully  set 
out  in  the  agreed  statement  of  facts,  the  plaintiff  seeks  to 
establish  an  unreasonable  monopoly  in  restraint  of  trade, 
and  therefore  in  violation  of  the  act  of  Congress  of  July  2, 
1890,  c,  647,  26  Stat.  209,  known  as  the  "  Sherman  Act,"  and 
the  amendments  thereto,  and  the  act  of  October  15,  1914,  c. 
a28,  38  Stat.  730,  and  known  as  the  "  Clayton  Act." 

[1,  2]  In  determining  the  issues  in  this  case  it  is  impor- 
tant to  keep  in  mind  the  well-established  principle  of  law 
that  the  protection  given  [230]  by  law  to  trade-marks  has 
a  twofold  object :  To  protect  the  owner  in  his  property,  and 
to  protect  the  public  from  being  deceived  by  reason  of  a  mis- 
leading claim  that  the  article  bearing  the  trade-mark  is  the 
article  manufactured  by  the  owner  of  the  trade-mark,  when 
in  fact  it  is  not,  but  a  substitute.  The  use  of  any  simulation 
of  a  trade-mark,  which  is  likely  to  induce  common  purchas- 
ers, exercising  ordinary  care,  to  buy  the  article  to  which  the 
trade-mark  is  aflSxed,  thereby  indicating  that  it  is  the  prod- 
uct of  the  owner  of  the  trade-mark,  is  unlawful  and  will  be 
enjoined.  McLean  v.  Fleming^  96  U.  S.  245,  261,  24  L.  Ed. 
828;  Kann  v.  Diamond  Steel  Co.,  89  Fed.  706,  711,  32  C.  C. 
A*  324, 329;  Lay  ton  Pure  Food  Co.  v.  Chwrch  dk  Dwight  Co., 
182  Fed.  24,  34, 104  C.  C.  A.  464,  474. 

[3]  As  the  plaintiff,  according  to  the  allegations  in  the 
complaint  and  the  agreed  statement  of  facts,  in  addition  to 
selling  its  product,  guarantees  it  to  be  wholesome,  palatable, 
and  uniform,  as  well  as  its  cleanliness  and  excellence  of 
manufacture,  carbonating,  and  bottling,  and  for  that  purpose 
maintains  a  very  elaborate  system  of  supervision,  it  would 
not  only  be  an  imposition  on  the  public,  who  purchase  the 
bottled  preparation,  but  may  cause  great  damage  to  the 
plaintiff,  if  permitted. 

If  a  person  buying  the  bottled  preparation,  which  has  all 
the  indicia  of  having  been  put  up  under  the  plaintiff's  super- 
vision and  guaranty,  the  tops  and  labels  on  the  bottles  giv- 
ing assurance  of  that  fact,  should  sustain  an  injury  by  rea- 
QfOL  of  the  fact  that  it  was  improperly  prepared,  was  un- 
oikan,  contained  unwholesome  ingredients,  had  insufficient 
carbonic  acid  gas  for  its  preservation,  and  by  reason  thereof 
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is  unfit  as  a  beverage,  or  for  any  other  cause,  due  to  the 
negligence  of  plaintiff's  licensed  bottler,  is  injured,  the  plain- 
tiff may  be  liable  to  heavy  damages.  Having  assumed  this 
guaranty  of  its  bottles,  the  plaintiff  not  only  has  the  right, 
but  it  is  its  duty,  to  take  such  steps  as  are  necessary,  by  a 
proper  system  of  inspection,  to  guard  the  public,  as  well  as 
itself,  against  this  danger.  The  well-recognized  rule  of  law 
is  that  the  manufacturer  of  any  article  of  food,  drink,  or 
drug  intended  for  consumption,  or  of  any  dangerous  articles, 
may  be  liable  to  the  ultimate  purchaser  and  consumer  for 
negligence  causing  an  injury,  although  there  is  no  direct 
contractual  relation  between  them,  such  an  action  resting  on 
tort,  and  not  on  contract.  Waters-Pierce  OH  Go.  v.  DeselmSj 
212  U.  S.  169,  29  Sup.  Ct.  270,  53  L.  Ed.  458;  Standard  OU 
Co.  V.  Murray  J 119  Fed.  572,  57  C.  C.  A.  1 ;  Huset  v.  /.  /.  Case 
Threshing  Machine  Co.,  120  Fed.  865,  57  C.  C.  A.  237,  240, 
61  L.  R.  A.  303;  Biggs  v.  Standard  OH  Co.  (C.  C.)  130  Fed. 
199;  Keep  v.  National  Tube  Co.  (C.  C.)  154  Fed.  121;  Ket- 
terer  v.  Armour  (D.  C.)  200  Fed.  322;  Mazetti  v.  Armour, 
75  Wash.  622,  135  Pac.  633,  48  L.  R.  A.  (N.  S.)  213,  Ann. 
Cas.  1915C,  140;  Thomas  v.  Winchester,  6  N.  Y.  397,  57  Am. 
Dec.  455;  StatUr  v.  Mfg.  Co.,  195  N.  Y.  478,  88  N.  E.  1063; 
Wellington  v.  OU  Co.,  104  Mass.  64 ;  Roberts  v.  Brewing  Co., 
211  Mass.  449,  98  N.  E.  95;  Norton  v.  SewaR,  106  Mass.  143, 
8  Am.  Rep.  298;  Bishop  v.  Weber,  139  Mass.  411,  1  N.  E. 
154,  52  Am.  Rep.  715;  Peters  v.  Johnson,  50  W.  Va.  644,  41 
S.  E.  190,  57  L.  R.  A.  428,  88  Am.  St.  Rep.  909;  Peterson  v. 
Standard  OU  Co.,  55  [231]  Or.  511,  106  Pac.  337,  Ann.  Cas. 
1912A,  625;  Tomlinson  v.  Armour  <6  Co.,  76  N.  J.  Law,  748, 
70  Atl.  314, 19  L.  R.  A.  (N.  S.)  928;  Dixon  v.  Bea,  6  MauL 
&  Sel.  198. 

The  fact  that  the  syrup  used  by  the  defendants  is  that 
manufactured  by  the  plaintiff,  assuming  that  it  had  been 
made  for  bottling  purposes,  is  immaterial,  for  the  syrup, 
although  the  principal  ingredient  of  the  finished  product,  is 
only  one  of  several  used  for  the  preparation,  when  offered 
to  the  consumer.  To  maintain  the  reputation,  and  conse- 
quently the  favor  of  the  consuming  public,  it  is  impcMrtaat 
to  the  manufacturer  of  the  preparation  bearing  its  trade- 
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mark  that  it  filiaiild  be  wholesome,  palataUe,  clean,  and 
free  from  all  impure  and  dangerous  substances,  regardless 
of  the  fact  whether  it  was  bottled  by  itself  and  sold  by  it 
directly  to  the  consumer,  or  through  its  licensees.    In  this 
case  the  bill  charges,  and  the  agreed  statement  of  facts  ad- 
mits, that  the  plaintiff  manufactures  two  different  syrups — 
one  for  bottling  and  the  other  for  fountain  trade;  that  the 
symp  for  bottling  purposes  differs  in  several  material  re- 
spects from  that  intended  for  the  fountain  trade;  that  the 
bottler's  syrup  c(mtains  more  sugar,  has  10  per  cent  more 
caramel  for  coloring  purposes,  ccmtains  more  phosphoric 
acid,  and  less  caffeine  than  the  fountain  syrup;  and  these 
two  syrups  are  put  up  and  sold  in  distinctive  padkages. 

The  authorities  are  numerous  that,  wh^i  a  manufacturer 
of  (Hily  one  article  of  food  and  drink  sells  it  in  bulk,  and  also 
puts  it  up  in  bottles,  the  latter  bearing  a  distinctive  trade- 
mark, a  purchaser  of  the  article  in  bulk  will  be  guilty  of  un- 
fair comp^ition,  and  enjoined,  if  bottling  it  and  affixing  the 
manufacturer's  distinctive  labels  upon  the  goods  bottled  by 
him.  Krauss  v.  Peebles  Co.  (C.  C.)  58  Fed.  586, 592;  People 
V.  Luhrs,  195  N.  Y.  877,  89  N.  E.  171,  25  L.  K.  A.  (N.  S.) 
478;  Hermesey  v.  WhUe^  Cox,  Manual  Trade-Mark  Cases, 
877;  Browne  cm  Trade-Marks,  §§  910,  759,  and  authoritiee 
there  cited.  One  of  the  reasons  given  for  this  rule  is  that 
'' unless  the  manufacturer  can  control  the  bottling,  he  can 
not  guarantee  that  it  is  the  genuine  article  prepared  by 
him."  To  this  may  be  added  that  he  can  not  tell  whether  it 
is  bottled  in  so  careful  a  manner  as  is  essential  to  the  preser- 
vation of  the  article  and  the  maintenance  of  its  good  reputa- 
tion. This  rule,  of  course,  applies  with  much  greater  force 
when  there  are  two  varieties  manufactured  by  the  same 
party  and  sold  under  the  same  trade-mark,  but  intended  to 
be  placed  on  the  market  for  different  purposes,  as  is  the 
case  in  the  instant  cause.  Russia  Cement  Co.  v.  Katzen- 
stem  (C.  C.)  109  Fed.  814;  Cook  <6  Bemheimer  v.  Rose 
(C.  C.)  78  Fed.  208;  Thomas  O.  Plant  Co.  v.  May  Mercanr 
tile  Co.  (C.  C.)  158  Fed.  229;  Mellhewny  v.  Hathaway  (D. 
C.)  195  Fed.  652;  GiOott  v.  KettUy  8  Duer  (N.  Y.)  624; 
Spalding  v.  Gamage^  82  B.  F.  C,  273;  Sebastian  on  Trade- 
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Marks,  page  159;  Hopkins  on  Trade-Marks,  page  275.  A 
case  almost  identical  with  the  facts  in  this  case  is  Charleg  E. 
Hires  Co.  v.  Xepapas  (C.  C.)  180  Fed.  952. 

In  Powell  V.  Birmingham  {Yorkshire  Relish  case)^  14  R. 
P.  C.  730,  it  was  testified  that  the  difference  between  the  two 
articles  under  ccmsideration  was  only  a  pinch  of  salt,  and 
the  court  held  that,  even  in  the  case  of  such  a  small  difference, 
the  defendant  had  not  proven  [332  J  the  identity  of  their 
product  with  the  plaintiff's.  Of  what  benefit  would  a  trade- 
mark be,  if  one  buying  the  article  protected  by  it  were  per- 
mitted to  adulterate  it,  or  given  an  opportunity  to  do  so,  and 
then  offer  it  to  the  public  as  the  genuine  article,  protected 
by  the  trade-mark?  The  greatest  value  of  a  trade-mark  is 
the  reputation  established  by  the  excellence  of  the  article, 
and  the  knowledge  and  appreciation  of  that  fact  by  the  con- 
suming public.  An  article  without  any  merit  can  derive  no 
benefit  from  a  trade-mark,  and  only  a  temporary  benefit 
from  the  most  extensive  advertisement.  It  is  like  the  value 
of  a  "  good  will "  in  an  established  going  concern.  It  de- 
pends upon  the  successful  operation  of  the  business.  With- 
out that  there  is  no  value  to  it.  Who  would  pay  for  the  good 
will  of  a  business  conducted  at  a  loss?  The  court  is  clearly 
of  the  opinion  that,  upon  the  facts  in  this  case,  the  defend- 
ants are  guilty  of  unfair  competition. 

[4]  Do  the  facts  show  a  violation  of  the  Sherman  Act 
against  monopolies  and  stifling  competiticm  ?  The  trade- 
mark laws,  like  the  patent  laws,  give  the  owner  a  monopoly 
which  neither  the  Sherman  Act  nor  any  other  act  of  Con- 
gress forbids.  It  would  be  a  paradox  to  say  that  the  exer- 
cise of  a  right,  expressly  granted  by  law,  is  unlawful. 

[5]  Counsel  for  defendants  rely  on  Dr.  Miles  Medical 
Co.  V.  Park  <&  Sons  Co.,  220  U.  S.  873^  81  Sup.  Ct.  876,  55 
L.  Ed.  502,  and  Coca-Cola  Co.  v.  Benmtt  (D.  C.)  225  Fed. 
429.  What  was  decided  in  the  Dr.  Miles  Medical  Company 
ease  was  that  the  manufacturer  of  an  nnpatented  proprietary 
medicine  can  not,  after  an  absolute  sale  of  the  article,  fix  the 
prices  for  future  sales.  The  court,  in  its  opinion  in  that 
case,  holds  that  the  restraint  of  trade  must  be  determined  by 
the  particular  eirciimstanoe»  of  the  eaae,  and  the  iMitiffe  «f 


Digitized  by  VjOOQIC 


COCA-COLA  00.  V.  BUTLEB  A  SONS.  418 

Opinion  of  ttie  Court. 

ikie  principles  which  are  inrolvcd  in  it,  and  whether  it  is 
reasonable  or  unreasonable.  In  Coca-Cola  Co.  v.  Bennett^ 
there  was  no  question  of  unfair  competition  claimed  by  the 
plaintiff,  which  is  the  cause  of  complaint  in  this  case.  Nor 
was  there  any  claim  in  that  case  that  the  plaintiff  guaranteed 
the  purity,  cleanliness,  wholesomeness,  and  quality,  by  using 
its  distinctive  tops  and  labels  on  its  bottles,  and  that,  for  the 
purpose  of  protecting  itself  against  claims  for  damages  on 
that  guaranty,  it  maintains  a  system  of  supervision  and  in- 
spection, as  set  out  in  the  agreed  statement  of  facts  herein. 
Nor  did  it  appear  in  that  case  that  the  defendants  used  for 
bottling  the  syrup  intended  for  soda  fountains,  and  which 
was  not  suitable  for  that  purpose.  The  court  also  found 
that  the  defendants  made  the  preparation  in  the  identical 
manner  contemplated  by  the  parties.  That  case  is  there- 
fore not  applicable.  In  view  of  the  responsibilities  of  the 
plaintiff  and  the  right  of  the  purchasers  to  obtain  the  identi- 
cal article,  which  they  desire  to  buy,  the  requirements  of  the 
plaintiff  are  reasonable,  and  in  the  end  beneficial  to  the 
public. 

[6]  Are  plaintiff's  acts  in  violation  of  the  **  Clayton 
Act"!    That  act  provides  (section  3) : 

**  That  it  BhaU  be  unlawful  for  any  person  engaged  in  commerce,  in 
the  course  of  such  commerce,  to  lease  or  make  a  sale  or  contract 
for  sale  of  goods,  wares,  merchandise,  machinery,  supplies,  or  other 
comsnodltles,  whether  patented  or  unpatented,  for  use,  consumption, 
or  resale  within  the  United  States  or  any  Territory  thereof  or  the 
District  of  Columbia  or  any  insular  possession  or  [288]  other  place 
under  the  Jurisdiction  of  the  United  States,  or  fix  a  price  charged 
therefor,  or  discount  from,  or  rebate  upon,  such  price,  on  the  con- 
dition, agreement,  or  understanding  that  the  lessee  or  purchaser 
thereof  shall  not  use  or  deal  in  the  goods,  wares,  mercfiandise,  ma- 
chinery, sapplies,  or  other  commodities  of  a  competitor  or  competitors 
of  the  lessor  or  seller,  where  the  effect  of  such  lease,  sale,  or  con- 
tract for  sale  or  such  condition,  agreement,  or  understanding  may  be 
to  substantially  lessen  competition  or  tend  to  create  a  monopoly  in 
any  line  of  commerce." 

This  act  is  invoked  by  the  counsel  for  the  defendants,  in 
view  of  the  agreed  statement  of  facts  that: 

''The  plaiBtiff,  as  well  «0  the  bottling  oompanieB,  throu^^  whom 
lii  cyrap  is  sold  to  the  retail  dealer,  have  refused  to  sell  to  the  de- 
fendants the  syrup  for  the  purpose  of  bottling,  although  the  defend- 
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ants  offered  to  purchase  and  pay  therefor,  and  objected  to  their  use 
of  the  trade-mark  *  Coca-Cola,'  in  connection  with  their  bottled 
product." 

Whether  that  act  is  to  be  construed  so  as  to  compel  one  to 
sell  his  wares  or  manufactures  to  any  one  applying  therefor 
cannot  be  determined  in  this  case,  as  this  is  not  an  action  to 
obtain  relief  of  that  nature  and  is  therefore  not  involved. 
Any  one  interested  in  that  question  may  consult  Union  Pa- 
cific Coal  Co.  V.  United  States,  173  Fed.  737,  97  C.  C.  A.  578, 
and  Great  Atlantic  c6  Pacific  Tea  Co.  v.  Cream  of  Wheat 
Co.  (D.  C.)  224  Fed.  566,  affirmed  227  Fed.  46,  138  C.  C. 
A.  123. 

The  issue  in  this  case,  as  has  been  hereinbefore  set  forth, 
is  whether  one  purchasing  one  of  the  ingredients  of  a  prep- 
aration, although  it  be  the  chief  one,  can  use  it,  without  per- 
mission of  the  manufacturer,  in  such  a  manner  that  it  may 
injuriously  affect  the  manufacturer,  the  intending  purchaser 
having  the  means  to  adulterate  it,  and  by  the  use  of  the 
trade-mark  and  name  of  the  manufacturer  sell  it  to  the  pub- 
lic as  the  genuine  article.  It  would,  although  not  impossible, 
certainly  be  a  great  hardship  on  the  plaintiff,  if  it  were  re- 
quired to  permit  its  preparation  to  be  bottled  in  every  com- 
munity throughout  the  United  States,  no  matter  how  small 
the  purchases  for  that  community  may  be,  and  maintain 
such  supervision  over  the  bottling  as  under  its  system  it 
maintains  and  deems  necessary.  By  confining  its  sales  to 
bottling  companies  doing  business  in  cities  so  centrally  lo- 
cated as  to  be  able  to  supply  the  demand  for  its  syrup,  and 
at  the  same  time  enable  it  to  supervise  the  bottling  under  its 
system,  it  does  all  which  can  be  reasonably  expected  of  it, 
and  the  Htw  demands.  The  plaintiff,  like  all  other  manu- 
facturers and  dealers,  is  no  doubt  anxious  to  extend  its  trade 
as  much  as  possible,  and  self-interest,  if  nothing  else,  will 
induce  its  preparation  to  be  bottled  in  as  many  places  as  the 
trade,  and  its  own  interests,  will  justify. 

The  court  is  of  the  opinion  that  the  defendants  are  guilty 
of  unfair  competition,  and  that  the  business  of  the  plaintiff, 
as  conducted,  is  not  in  violation  of  any  of  the  "Anti-Trust 
acts ''  of  the  United  States.  A  decree  granting  a  permanent 
injunction  in  conformity  with  the  prayer  of  the  bill  may  be 
prepared  and  submitted  to  the  court  for  approval 
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UNITED  STATES  v.  KING  ET  AL. 

(District  0>urt,  D.  Massachusetts.    October  28, 1915.) 

[229  Fed.  R^.,  275.] 

Monopolies  81 — Criminal  Pbosecutions — Sutficienct  of  Indict- 
ment.— An  indictment  alleged  that  defendants  entered  into  a  con- 
spiracy that  they  should  appoint  an  executive  committee,  that  the 
executive  committee  should  constitute  a  listing  committee,  that  the 
listing  committee  should  cause  a  list  of  undesirable  persons  to  be 
prepared  and  published,  and  that  defendants  should  thereafter  re- 
fuse to  have  any  further  business  dealings  with  such  blacklisted 
persons,  that  the  defendants  did  appoint  a  listing  committee,  that 
in  pursuance  of  the  conspiracy  and  to  effect  its  object  the  committee 
blacklisted  a  person  named,  and  defendants  refused  to  deal  with 
him,  thereby  restraining  him  from  carrying  on  interstate  trade. 
Held,  that  this  sufficiently  alleged  that  the  conspiracy  was  actually 
entered  upon  and  engaged  in,  and  the  use  of  the  word  "  should  ** 
did  not  render  It  insufficient  in  this  respect.^ 

[Bd.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  20 ;  Dec. 
Dig.  81.1 

Indictment  and  Infobmation  125 — Monopolies — Criminal  Pbosecu- 
tions— Duplicity. — Such  indictment  was  not  bad  for  duplicity,  as 
charging  both  a  conspiracy  in  restraint  of  trade  and  an  actual  re- 
straint of  trade,  as  the  overt  acts  described  were  alleged  in  sup- 
port of  the  charge  of  conspiracy,  and  not  as  separate  crimes. 

[Ed.  Note. — ^For  other  cases,  see  Indictment  and  Information, 
Cent  Dig.  %%  884-400;  Dec.  Dig.  125.] 

Indictment  and  Iniobmatton  86 — ^Requisftes  and  Sufficiency — 
Allegations  as  to  Venue. — ^An  indictment  for  a  conspiracy  in  re- 
straint of  trade  alleged  that  at  Boston,  in  the  district  of  Massa- 
chusetts, the  defendants  therein  named  [276]  unlawfully,  etc.,  en- 
tered into  a  conspiracy  therein  described,  and  that,  in  pursuance  of 
such  conspiracy  and  to  effect  its  object,  they  did  certain  acts.  Held, 
that  this  sufficiently  alleged  a  crime  committed  by  each  of  the  de- 
fendants within  the  district  of  Massachusetts. 

[Ed.  Note. — For  other  cases,  see  Indictment  and  Information, 
Cent  Dig.  %%  280-248;  Dec  Dig.  86.] 

Monopolies  81— Cbiminal  Pbosecutions — Sufficibnoy  of  Indict- 
ment.—Interstate  shippers  of  an  especially  desirable  variety  of 
potato  formed  a  shippers'  association,  the  members  of  which  made 
75  pa*  cent  of  all  interstate  shipments  of  such  potatoes.  The  asso- 
ciation acted  through  a  committee,  which  was  authorized  to  deter- 
mine whether  any  person  producing,  receiving,  or  dealing  in  such 
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potatoes  was  undesirable.  Persons  adjudged  undesirable  were  put 
on  a  black  list,  which  was  circulated  among  the  members,  who 
were  forbidden  under  a  penalty  from  having  any  business  deal- 
ings with  blacklisted  persons.  The  black  list  was  also  circulated 
among  non-members,  dealing  in  potatoes  as  buyers,  sellers,  com- 
mission merchants,  or  otherwise,  and  such  non-members  were  noti- 
fied that,  unless  they  ceased  dealing  with  blacklisted  persons  they 
would  be  blacklisted,  and  members  of  the  association  would  no 
longer  deal  with  them.  An  indictment  for  a  conspiracy  in  restraint 
of  trade  did  not  state  the  object  of  the  association  or  the  reasons  for 
which  persons  were  blacklisted.  Held,  that  on  demurrar  it  must  be 
assumed  that  these  reasons  were  legitimate,  and  hence  the  indict- 
ment did  not  show  that  defendants  were  not  within  their  rights  In 
forming  the  association,  blacklisting  persons,  and  agreeing  that  the 
members  would  not  deal  with  such  blacklisted  persons,  but  that  in 
going  outside  Its  own  membership  and  attempting  to  coerce  non- 
members  from  dealing  with  those  blacklisted  it  was  an  illegal  con- 
spiracy. 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent.  Dig.  I  20 ;  Dec. 
Dig.  31.] 
MoNOPoiJES  17 — Combinations  Prohibited— Botcotts — Seoondaby 
Boycotts. — Where  it  was  intended  to  restrain  the  trade  of  the  black- 
listed persons,  the  **  secondary  boycott,'*  or  attempt  of  the  members 
of  the  association  to  coerce  non-members  Into  refraining  from  deal- 
ing with  blacklisted  persons,  was  illegal  under  the  Sherman  Act 
(act  July  2,  1890,  c.  647.  26  Stat  200  [Comp.  St.  1913,  %%  8820- 
8830J),  regardless  of  defendants'  purpose  or  motive  as  no  purpose 
or  motive  could  make  such  action  Justifiable  or  such  restraint 
legal. 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent  Dig.  I  18; 
Dec.  Dig.  17.] 
Monopolies  31 — Criminal  Prosecutions — Sufficiency  of  Indict- 
ment.— ^Where  an  indictment  against  the  members  of  a  potato 
shippers'  association,  the  members  of  which  controlled  76  per  cent 
of  an  especially  desirable  variety  of  potatoes,  for  conspiracy  in 
restraint  of  trade,  alleged  that  persons  engaged  in  buying,  selling, 
or  dealing  in  such  potatoes  could  not  obtain  sufiScient  quantities 
to  meet  their  legitimate  demands  unless  potatoes  were  supplied  to 
them  by  such  members,  it  sufliciently  appeared  that  it  was  intended 
to  restrain  the  trade  of  persons  blacklisted  by  the  association,  as 
the  refusal  to  do  business  with  them  would  restrain  their  tmde, 
and  the  intent  must  be  presumed  from  the  act  itself. 

[Bd.  Note.— For  other  cases,  see  Monopolies,  Cent  Dig.  f  20;  Dec 
Dig.  81.] 

Carl  C.  King  and  others  were  indicted  for  a  conspiracy  in 
restraint  of  trade.  On  demurrer  to  the  indictment.  De- 
murrer overruled. 
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[277]  George  W.  Anderson^  U.  S.  Atty.,  and  Leo  A. 
Rogers^  Asst.  U.  S.  Atty.,  both  of  Boston,  Mass. 

Herbert  Parker^  of  Boston,  Mass.,  for  defendants. 

MoBTON,  District!  Judge. 

This  is  an  indictment  for  a  conspiracy  in  restraint  of 
trade  under  the  Sherman  Act  The  defendants  have  de- 
murred, and  have  assigned  many  causes  of  demurrer,  which 
fall  into  two  groups,  viz,  those  which  relate  to  the  lan- 
guage of  the  indictment,  and  those  which  relate  to  its  subject 
matter. 

[1]  As  to  the  objections  based  on  the  alleged  insufficiency 
or  inaccuracy  of  the  language : 

The  defendants  contend  that  the  indictment  does  not 
allege  that  a  conspiracy  was  actually  entered  upon  and  en- 
gaged in.  This  argument  is  based  principally  upon  the 
use  of  the  word  "should"  in  that  part  of  the  indictment 
which  undertakes  to  describe  the  conspiracy.  It  alleges  that 
the  defendants  unlawfully  and  knowingly  entered  into  a 
conspiracy  in  unreasonable  restraint  of  trade,  which  con- 
spiracy was,  in  substance,  that  the  defendants  "  should  ap- 
point'' an  executive  committee,  that  such  executive  com- 
mittee "should  constitute"  a  listing  committee,  that  said 
listing  committee  "should  cause"  a  list  of  undesirable  re- 
ceivers to  be  prepared  and  published,  that  all  the  members 
of  the  association  "should  thereafter  refuse  to  have  any 
further  business  dealings  "  with  the  blacklisted  persons,  etc. 
The  indictment  then  goes  on  to  allege  that  the  defendants 
constituted  said  listing  committee,  and,  "in  pursuance  of 
said  conspiracy  and  to  effect  the  object  thereof  "  did  black- 
list one  McLatchy,  and  that  the  remaining  members  of 
the  association  refused  to  deal  with  him,  thereby  restraining 
him  from  carrying  on  interstate  trade. 

It  is  thus  explicitly  alleged  that  the  defendants  engaged 
in  a  conspiracy  that  they  should  do  certain  things,  and 
that  they  did  certain  acts  in  carrying  it  out.  An  agreement 
is  not  infrequently  stated  in  the  form  "  It  was  agreed  that 
the  parties  should  do,"  etc.  Such  language  means,  as  I 
95825*—17—V0L  6 ^27 
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understand  it,  that  the  agreement  was  actually  made.  The 
indictment  is  to  be  taken  as  a  whole,  and  in  the  fair  mean- 
ing of  the  words  used ;  so  considered,  it  sufficiently  charges 
that  the  defendants  entered  into  the  conspiracy  which  is 
described.  To  apply  the  test  suggested  in  the  defendants' 
brief,  it  seems  to  me  plain  from  the  indictment  "that  the 
combination  or  agreement  between  the  alleged  conspirators 
had  developed  from  the  mere  contemplation  of  a  tentative 
plan  into  a  definite,  initiated,  operative  course  of  action." 

[2]  The  defendants  also  contend,  rather  inconsistently, 
perhaps,  that  the  indictment  is  bad  for  duplicity,  because 
it  charges  both  a  conspiracy  in  restraint  of  trade  and  an 
actual  restraint  of  trade.  It  is,  however,  clear  that  what 
the  indictment  charges  is  a  conspiracy,  and  that  the  overt 
acts  described  in  it  are  alleged  in  support  of  that  charge, 
and  not  as  separate  crimes. 

[3]  In  the  case  of  Doyle,  it  is  further  argued  that  the  in- 
dictment does  not  allege  any  criminal  act  committed  by  him 
in  this  district.  It  does,  however,  explicitly  state  that,  "  at 
Boston,  in  said  district  of  Massachusetts,  said  defendants 
[i.  e..  King,  Hovey,  Powers,  Doyle,  and  [278J  Sylvester] 
unlawfully,  knowingly,  and  feloniously  entered  into  a  con- 
spiracy with  each  other,"  etc.  This,  in  connection  with  the 
rest  of  the  indictment,  sufficiently  alleges  a  crime  committed 
by  Doyle  in  this  district. 

Coming  to  the  substance  of  the  charge,  the  indictment,  as 
I  construe  it,  describes  the  following  business  situation : 

[4]  An  especially  desirable  variety  of  potato  is  grown  in 
Maine,  which  is  well  known  imder  the  name  of  Aroostook 
County  potatoes.  There  is  an  extensive  interstate  trade  in 
them.  Persons  interested  in  that  trade  formed  an  associa- 
tion called  the  Aroostook  Potato  Shippers'  Association. 
J5eveoity-five  per  oent  of  all  interstate  shipments  from  Maine 
of  Aroostook  County  potatoes  were  made  by  members  of 
this  association.  It  acted  through  a  committee.  The  oom- 
niittee  was  authorized  to  determine  whether  any  given  per- 
goo  who  carried  on  the  business  of  producing,  receiviiigy  or 
dealing  in  such  potatoes  was  ^  undesirable,"  The  basjs  upon 
which  this  determination  waa  to  be  made  does  not  appeiur. 
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The  persons  adjudged  "  undesirable  "  were  thereupon  put  on 
a  black  list.  This  black  list  was  circulated  among  the  mem- 
bers of  the  association,  and  they  were  forbidden  by  its  by- 
laws, under  a  penalty,  from  having  any  business  dealings 
with  a  blacklisted  person.  The  black  list  was  also  circulated 
among  persons  dealing  in  potatoes,  either  as  buyers,  sellers, 
commission  merchants,  or  otherwise,  who  were  not  members 
of  the  association ;  and  such  persons  were  notified  that,  unless 
they  ceased  dealing  with  the  blacklisted  person,  members 
of  the  association  would  not  longer  deal  with  them,  and 
they  tiiemselves  would  be  blacklisted.  Is  such  an  association 
l^gal  under  the  Sherman  Act? 

Persons  have  a  right  to  associate  for  the  piirpoae  of  ad- 
vancing their  own  interests  by  discriminating  against  other 
persons,  if  such  discrimination  is  based  upon  proper  and 
legal  grounds,  e.  g.,  failure  to  pay  bills  due  to  members  of 
the  association  {Brewster  v.  MiUer,  101  Ky.  368,  41  S.  W. 
301,  38  L.  B.  A.  505),  and  is  not  merely  coercive  and  arbi- 
trary, as  in  Martell  v.  White,  185  Mass.  255,  69  N.  E.  1085, 
64  L.  B.  A.  260,  102  Am.  St  Bep.  341;  nor  for  the  purpose 
of  restraining  interstate  trade,  as  in  Eastern  States  Lumber 
Association  v.  U.  JS.,  234  U.  S.  600, 34  Sup.  Ct.  961, 68  L.  Ed. 
1490,  L.  B.  A.  1915A,  788. 

The  object  of  the  Aroostook  Associaticm  is  nowhere  de- 
scribed in  the  indictment ;  and  there  is  no  allegation  of  any 
purpose  or  intent  by  its  members  or  by  the  defendants  to 
restrain  trade.  The  reasons  for  which  it  blacklisted  per- 
sons are  not  stated;  they  do  not  appear  to  have  related  to 
the  sale  or  purchiMSie  of  commodities  or  to  interstate  eom- 
meree;  tiliey  amy  have  been,  and  on  this  demurrer  must  be 
assumed  to  have  been,  legitimate.  It  does  not  appear  that 
the  defendaats  were  not  within  their  rights  ia  the  forma- 
tion of  their  association,  in  giving  its  officers  the  right  to 
Uaddist,  and  in  agreeing  that  members  would  not  ^kal  with 
blacklisled  person.  Up  to  a  certain  point,  the  situation 
described  is  not  legally  differ^it  from  that  which .  arises 
when  the  executive  officers  of  a  labor  ux^icm  declare  a  strike 
against  a  certain  ^ni^oyer  to  obtain  shorter  houiiB,  higher 
wages,  or  some  [S79]  otter  legitimato  end.    A  stcika  is 
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merely  an  agreement  by  all  the  members  of  the  union  not 
to  do  business  with  that  employer. 

[5,6]  But  the  defendants'  association  did  not  confine  its 
activities  to  its  own  members  and  their  relations  to  such 
persons  as  from  time  to  time  might  be  placed  upon  its 
black  list.  It  went  further,  and  contemplated  that  the  black 
list,  made  by  its  executive  committee,  should  be  circulated 
among  non-members  as  well  as  members,  and  that  outsiders 
should  be  notified  that  they,  too,  must  refrain  from  doing 
business  with  the  persons  who  had  been  blacklisted  by  the 
association,  or  they,  too,  would  be  blacklisted.  This  was 
referred  to  in  argument  as  **  a  secondary  boycott."  If  done 
with  the  intent  to  restrain  trade  with  the  victim  and  thereby 
to  coerce  him,  it  is  exactly  what  was  outlawed  by  the  Su- 
preme Court  in  the  Danbury  Hatters'  case,  Lawlor  v.  Loewe^ 
285  U.  S.  522,  35  Sup.  Ct.  170,  59  L.  Ed.  341.  If  an  intent 
to  restrain  trade  is  apparent  from  the  indictment,  it  need 
not  be  explicitly  alleged.  This  was  decided  in  U.  S.  v.  Pat- 
ten, 226  U.  S.  525,  543,  33  Sup.  Ct.  141,  57  L.  Ed.  333,  44 
L.  R.  A.  (N.  S.)  325.  When  an  association  controlling  75 
per  cent  of  a  certain  commodity  refuses  to  do  business  with 
any  given  dealer  in  it,  its  action  so  clearly  and  naturally 
restrains  his  trade  that  an  intent  to  do  so  must,  I  think,  be 
presumed  from  the  act  itself.  In  this  case  it  is  explicitly 
alleged  that  persons  engaged  in  the  business  of  buying,  sell- 
ing, or  dealing  in  Aroostook  County  potatoes  could  not  ob- 
tain sufficient  quantities  of  such  potatoes  ^'  to  meet  the  le- 
gitimate demands  of  their  several  businesses  unless  in  some 
part  Aroostook  County  potatoes  are  supplied  to  them  by 
the  persons  aforesaid,  members  of  the  Aroostook  Potato 
Shippers'  Association."  The  indictment  thus  alleges  a  con- 
spiracy in  restraint  of  trade  of  such  character  as  to  war- 
rant an  imputation  of  an  intent  to  accomplish  that  result. 

The  final  qiiestion  is  whether  the  restraint  appears  to 
have  been  unreasonable  or  illegal.  As  before  stated,  the 
indictment  is  wholly  silent  as  to  the  grounds  upon  whieh 
the  blacklisting  was  done,  or  the  purpose  of  it.  If  a  sec- 
ondary boycott  is  ever  legal,  it  must  be  assumed  to  have 
been  so  in  this  instance;  but  I  think  it  never  is.    In  Pickett 
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V.  WdUhy  192  Mass.  672,  at  page  688,  78  N.  E.  768,  at  page 
760  [6  L.  K.  A.  (N.  S.)  IW,  116  Am.  St  Rep.  272,  7  Ann. 
Cas.  688],  it  was  held  that  "organized  labor's  right  of  co- 
ercion and  compulsion  is  limited  to  strikes  against  persons 
with  whom  the  organization  has  a  trade  dispute";  and  in 
Plant  V.  Woods,  176  Mass.  492,  at  page  502,  57  N.  E.  1011, 
at  page  1015  [51  L.  R.  A.  889,  79  Am.  St.  Rep.  880],  it  was 
said:  "The  defendants  might  make  such  lawful  rules  as 
they  pleased  for  the  regulation  of  their  own  conduct,  but 
they  had  no  right  to  force  other  persons  to  join  them." 
See,  too,  ComeUier  v.  Haverhill  Shoe  Manufacturers*  Asso- 
ciation, 221  Mass.  554,  109  N.  E.  648  (Supreme  Judicial 
Court  Massachusetts,  September,  1915). 

Under  the  Sherman  Act  the  right  of  combination  is  cer- 
tainly not  greater  than  at  common  law. 

"In  other  words,  the  trade  of  the  wholesaler  with  strangers  was 
directly  affected,  not  because  of  any  supposed  wrong  which  he  had 
done  to  them,  but  because  of  the  grievance  of  a  member  of  one  of 
the  associations,  who  had  re[280]ported  a  wrong  to  himself,  which 
grievance,  when  brought  to  the  attention  of  others,  it  was  hoped  would 
deter  them  from  dealing  with  the  offending  party.  This  practice 
talces  the  case  out  of  those  normal  and  usual  agreements  in  aid  of 
trade  and  commerce  which  may  be  found  not  to  be  within  the  act, 
and  puts  it  within  the  prohibited  class  of  undue  and  unreasonable 
restraints,  such  as  was  the  particular  subject  of  condemnation  in 
Loewe  v.  JAwlWt  supra, 

"  The  argument  that  the  course  pursued  is  necessary  to  the  protec- 
tion of  the  retail  trade  and  promotive  of  the  pubUc  welfare  in  pro- 
viding retaU  faculties  is  answered  by  the  fact  that  Congress,  with 
the  right  to  control  the  field  of  interstate  commerce,  has  so  legislated 
as  to  prevent  resort  to  practices  which  unduly  restrain  competition 
or  unduly  obstruct  the  free  flow  of  such  commerce,  and  private 
choice  of  means  must  yield  to  the  national  authority  thus  exerted. 
Addyston  Pipe  Co.  v.  United  States,  175  U.  S.  211,  241,  242  [20  Sup. 
Ct  96,  44  L.  Ed.  136]." 

Day,  J.,  Eastern  States  Lumber  Association  v.  U.  S,,  284  U.  S.  600, 
at  612,  34  Sup.  Ct  951,  at  954  [58  L.  Ed.  1490,  L.  R.  A.  1915A,  788]. 

The  association  may  haye  had  the  right  to  blacklist  per- 
sons for  legal  and  sufficient  causes  and  objects,  and  to  com- 
pel its  members  to  refrain  from  dealing  with  them.  But  it 
had  no  right  to  endeavor  to  enforce  its  judgments  by  insist- 
ing that  outsiders  also  obey  them  or  else  be  blacklisted.  No 
purpose  or  motive  could  make  such  acti<m  justifiable  or  such 
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restraint  legal.    It  follows  that  the  restraint  of  trade  de- 
scribed in  the  indictment  was  of  an  illegal  character. 
Demurrer  overruled. 


HOOD  RUBBEK  CO.  v.  UNITED  STATES  RUBBER 
CO.  ET  AL. 

(District  Court,  D.  Massachusetts.    January  11,  1016.) 
[229  Fed.  Rep.,  583.] 

Monopolies  17 — Combinations  Pbohibited — Sales  of  Goods. — Six  of 
the  defendants,  all  of  whom  were  citizens  of  and  doing  business  in 
Massachusetts,  were  manufacturers  of  lasts  or  forms  used  in  making 
rubber  boots  and  shoes^  and  were  the  only  makers  thereof  In  the 
United  States.  A  rubber  company  acquired  control  of  other  corpo- 
rations engaged  in  the  manufacture  and  interstate  sale  of  rubber 
footwear,  for  the  purpose  of  controlling  them  and  controlling  prices 
of  such  goods,  and  with  the  intent  of  restricting  and  controlling 
the  interstate  sale  and  transportation  of  lasts  made  separate  agree- 
ments with  each  of  the  last  manufacturers  whereby  they  agreed  to 
sell  no  lasts  for  a  certain  period,  except  to  persons  and  corpora- 
tions specified  by  it  By  means  of  these  agreements  it  restricted 
and  controlled  the  interstate  sale  of  lasts,  and  deprived  other  per- 
sons engaged  in  the  interstate  sale  of  rubber  footwear,  including 
plaintiff,  of  the  ability  to  procure  lasts.  Held  that,  where  it  did 
not  appear  that  any  of  the  last  manufacturers  intended  to  restrict 
and  control  trade,  or  knew  of  the  contracts  between  the  rubber 
company  and  the  other  last  manufacturers,  or  knew  of  its  purpose 
or  intent  to  restrain  and  control  trade,  and  none  of  such  manufac- 
turers occupied  any  dominating  position  in  the  trade  in  lasts,  there 
was  no  combination  or  conspiracy  in  restraint  of  the  trade,  and  the 
last  manufacturers  were  within  their  rights  in  making  the  con- 
tracts, and  were  not  liable  under  Sherman  Act  July  2,  1890,  c.  647, 
26  Stat.  209,  fbr  having  done  so.« 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent.  Dig.  I   18; 
Dec.  Dig.  17.] 

Monopolies  28 — ^Actions  fob  Damages — Combinations  Distinguished 
FBOM  CoNTBACTs. — ^A  dedaratlou,  setting  out  the  facts  mentioned, 
stated  no  combination  or  coBspiracy  in  restraint  of  trade,  as 
ajsainst  the  rubber  company,  and  was  to  be  supimrted,  if  at  all* 
as  alleging  contracts  made  by  It  in  unreasonable  restraint  of  Inter- 
state  trade^  or  a  monopolization  of  that  trade. 

(Ed,  Note,--For  other  cases,  see  Monopolies,  Cent.  Dig.  f  18; 
Dec.   Dlpf.    29.1 

■  3yUabUB  ct^^rigbted^  ldl6^  by  West  FubllsMng  Qompany. 

Digitized  by  VjOOQIC 


HOOD  EUBBEB  CO.  V.  V.   8.  KUBBEB  00.      423 

Statement  of  the  Case. 

Monopolies  28 — ^Actions  fob  Damages — ^Persons  Bmrruo)  to  Dam- 
ages.— ^The  fact  that  plaintiff  was  a  citizen  of  Massachusetts,  manu- 
facturing rubber  footwear  in  that  State,  and  was  not  a  dealer  in  lasts, 
and  only  desired  to  buy  lasts  for  its  own  use,  and  not  for  resale, 
did  not  deprive  the  restraint  of  trade,  so  far  as  it  affected  plaintiff, 
of  the  interstate  character  necessary  to  bring  it  within  the  Sherman 
Act,  as  the  restraint  or  control  obtained  by  the  rubber  company 
was  a  single  thing,  not  confined  to  Massachusetts,  and  restricted 
the  trade  of  the  last  manufacturers  with  everybody,  including  citi- 
zens of  their  own  Stata 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  I  18; 
Dec  Dig.  28.] 
[684]  Monopoues  28 — ^Actions  fob  Damages — Plsadtng — ^"Tbade"— 
"Contbol" — "Monopoly." — ^A  declaration,  in  an  action  for  dam- 
ages against  the  rubber  company,  alleging  that  by  means  of  such 
contracts  it  illegally  restricted,  limited,  and  controlled  the  inter- 
state sale  and  transportation  of  lasts,  though  not  explicitly  and  in 
the  language  of  the  statute  alleging  a  monopolizing,  or  an  attempt 
to  monopolize,  stated  a  cause  of  action  under  Sherman  Act,  f  2 
(U.  S.  Oomp.  St.  1013,  I  8821),  prohibiting  every  person  from  mo- 
nopolizing or  attempting  to  monopolize  any  part  of  the  trade  or 
commerce  among  the  several  States,  as  "trade"  necessarily  in- 
volves both  buying  and  selling,  and  a  complete  domination  of  either 
is  a  domination  of  the  trade,  and  "  control,"  as  used  in  the  declara- 
tion, was  the  substantial  equivalent  of  "  monopoly,"  as  used  in  the 
statute. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  I  19; 
Dec.  Dig.  28. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Monopoly ;  Trade ;  Control.] 

Action  by  the  Hood  Rubber  Company  against  the  United 
States  Rubber  Company  and  others.  On  demurrer  to  the 
declaration.  Demurrer  of  the  defendant  named  overruled, 
and  demurrers  of  the  other  defendants  sustained. 

Henry  E.  Warner  and  Arthur  H.  Brooks^  both  of  Bostoii, 
Mass.,  for  plaintiff. 

Robert  M.  Morse^  Wilford  D.  Gray^  George  Z.  HuntresBy 
and  Homer  AJbers^  all  of  Boston,  Mass.,  for  defendant 
United  States  Rubber  Co. 

Ohamberlain  d:  Fletcher,  of  Brockton,  Mass.,  for  defend- 
ants Deland  and  Cary. 
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Morton,  District  Judge. 

This  is  an  action  at  law  under  the  Sherman  Act  (26  Stat. 
209)  to  recover  threefold  damages.  The  defendants  are  the 
United  States  Rubber  Company,  a  New  Jersey  corporation 
engaged  in  the  manufacture  of  rubber  footwear  (which  will 
be  referred  to  as  the  defendant  where  not  otherwise  indi- 
cated), and  six  other  persons  and  corporations,  all  citizens 
of  Massachusetts,  and  engaged  separately  in  that  State  in 
the  manufacture  of  lasts  used  in  making  rubber  boots  and 
shoes.  The  defendants  have  demurred,  and  the  question  is 
whether  the  declaration  states  a  cause  of  action. 

It  contains  seven  counts,  the  first  of  which,  as  I  construe 
it,  describes  the  following  business  situation :  Lasts  or  forms 
are  necessary  tools  or  appliances  in  the  manufacture  of  rub- 
ber boots  and  shoes.  In  April,  1896,  the  only  makers  of 
them  in  the  United  States  were  the  six  last-named  defend- 
ants, who,  as  it  happened,  were  all  citizens  of  Massachusetts, 
and  did  business  here,  and  nowhere  else.  They  sold  their 
product  extensively  in  interstate  commerce.  In  the  month 
referred  to  the  principal  defendant  acquired  control  of  ten 
different  corporations,  organized  under  the  laws  of  several 
different  States,  each  of  which  was  engaged  in  the  manufac- 
ture and  interstate  sale  of  rubber  footwear.  It  did  this  for 
the  purpose  of  controlling  such  rubber  companies  as  were 
then,  or  might  thereafter  be,  engaged  in  [686]  the  interstate 
sale  of  rubber  boots  and  shoes,  and  of  controlling  the  prices 
asked  for  such  goods. 

In  manufacturing  rubber  footwear,  lasts  are  absolutely 
essential.  The  United  States  Rubber  Company,  with  the 
intent  of  restricting  and  controlling  the  interstate  sale  and 
transportation  of  tiiem,  made  in  April,  1896,  agreements 
with  every  one  of  the  last  manufacturers,  whereby  they  sepa- 
rately agreed  to  sell  no  lasts  until  January  1, 1897,  except  to 
such  persons  and  corporations  as  might  be  specified  by  the 
defendant  By  means  of  these  agreements  the  defendant  re- 
stricted and  controlled  the  interstate  sale  of  lasts  for  rubber 
boots  and  shoes  from  the  time  when  the  agreements  were 
made,  in  April,  1896 j  until  they  expired  on  January  1, 1897, 
and  during  that  interval  deprived  other  persons  engaged  in 
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interstate  sale  of  rubber  footwear  of  all  opportunity  to  pro- 
cure lasts  in  this  country. 

In  April,  1896,  F.  C.  Hood  and  A.  N.  Hood  left  the  em- 
ploy of  one  of  the  rubber  companies  then  controlled  by  the 
defendant,  and  began  a  rubber  business  under  the  name  of 
the  Hood  Rubber  Company.    They  bou^t  land,  and  con- 
tracted for  buildings  and  machinery  to  manufacture  rubber 
boots  and  shoes,  and  took  steps  to  form  a  corporation  for  that 
purpose.    Before  the  corporation  was  chartered,  F.  C.  Hood 
^  on  behalf  of  such  corporation  to  be  formed  as  aforesaid 
sent  an  order  for"  lasts  to  one  of  the  defendant  last  com- 
panies (declaration,  clause  9).    This  company  wrote  to  the 
principal  defendant,  asking  to  be  released  from  its  agree- 
ment not  to  sell  to  other  than  designated  persons.    The  de- 
fendant declined  to  grant  such  release  by  a  letter  which  is  Bet 
out  in  the  declaration,  and  might  be  found,  in  connection 
with  the  other  facts  alleged,  to  evidence  an  intent  to  restrict 
or  monopolize  the  trade  in  lasts  by  the  contracts  referred  to. 
Thereafter  F.  C.  Hood,  ^^  doing  business  as  the  Hood  Rubber 
Company,  and  acting  on  behalf  of  himself  and  others  who 
were  forming  the  plaintiff  corporation  of  the  same  name, 
endeavored  to  procure  lasts  from  each  and  every  one  of  said 
last  companies,    *    *    *    and  each  and  every  one  of  the 
last  companies  refused  to  furnish  lasts  to  the.  plaintiff,  or  to 
any  rubber  company  not  named  in  its  contract  with  the  de- 
fendant'' (declaraticm,  par.  10).    Hood,  on  behalf  of  the 
plaintiff,  made  every  endeavor  to  procure  lasts  within  the 
United  States,  but  was  unable  to  do  so.    On  or  about  October 
12,  1896,  the  plaintiff  corporation  received  its  charter,  and 
immediately  afterward  made  further  efforts  to  buy  lasts  from 
the  manufacturers  of  them,  but  was  unable  to  obtain  any 
suitable  ones  until  the  expiration  of  said  contracts  relating 
to  them. 

The  contracts  between  the  United  States  Rubber  Company 
and  the  last  companies  greatly  restricted  the  trade  in  sUch 
lasts  and  subjected  such  trade  to  the  absolute  control  of  the 
principal  defendant;  and  the  contracts,  conspiracies,  and 
monopolies  between  the  defendant  and  the  last  companies 
were  made  with  that  intent,  and  to  accomplish  that  result 
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There  are  allegations  of  damage  to  the  plaintiff  by  the  de^ 
fendants'  acts.    This  is  the  case  stated  in  the  first  count. 

Each  of  the  remaining  counts  relates  especially  to  some 
particular  one  of  the  contracts  referred  to  between  the  de- 
fendant and  the  last  [586]  companies;  each  incorporates 
by  reference  the  first  count,  so  far  as  material,  alleges  that 
'^said  contract,  agreement,  or  conspiracy  was  illegal  and 
void,"  and  claims  damages  on  account  thereof. 

[1]  There  are  no  allegations  that  any  one  of  the  last  com- 
panies knew  that  the  rubber  company  was  making  con- 
tracts with  other  last  companies,  or  was  aware  of  any 
purpose  or  intent  by  the  rubber  company  to  restrain  and 
control  trade  by  the  contract  made  with  it,  or  was  informed 
in  any  way  that  its  contract  was  part  of  an  effort  by  the 
rubber  company  to  control  and  restrict  interstate  commerce 
by  a  series  of  such  contracts  tying  up  all  the  last  companies. 
No  one  of  the  last  companies,  apparently,  occupied  any 
dominating  position  in  that  trade.  Upon  the  allegations 
of  the  declaration,  nothing  more  is  shown  than  that  each 
independently  agreed  to  hold  all  its  product  adapted  to 
rubber  footwear  for  the  defendant,  or  subject  to  its  orders. 

In  the  absence  of  any  purpose  or  intent  on  the  part  of 
any  of  the  last  companies  to  restrict  and  control  trade  by  its 
contract,  and  of  any  knowledge  that  the  other  party  to  the  con- 
tract was  making  it  in  pursuance  of  a  plan  to  restrict,  control, 
or  monopolize  interstate  commerce,  and  of  any  sufficient  reason 
to  believe  that  such  would  be  the  natural  effect  of  the  contract 
with  the  defendant,  the  last  companies  were,  in  my  opinion, 
clearly  within  their  rights  in  making  the  contracts  in  ques- 
tion, and  are  not  liable  under  the  Sherman  Act  for  having 
done  so.  Upon  the  same  reasoning,  it  seems  to  me  apparent 
that  this  declaration  does  not  allege  any  combination  or 
conspiracy  in  restraint  of  the  trade  in  lasts.  There  is  sXk 
entire  absence  of  that  joint  or  common  purpose  and  action 
which  are  the  essence  of  a  combination  or  conspiracy.  The 
attempted  control  was  reached  for  by  the  rubber  eompnxky 
on  its  own  account,  and,  so  far  as  is  nlleged,  without  tfiUng 
ai^  other  person  into  it^  confidence  or  apprising  any  otilier 
defendant  of  its  intent.     No  other  person  partieipotiBd  of 
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knowinglj  assisted  in  the  illegal  plan  afoot.  As  to  tbe  last 
companies,  no  cause  of  action  under  the  Sherman  Act  is 
stated. 

[2]  As  against  the  United  States  Rubber  C!ompany,  the 
declaration  does  not  set  out  any  combination  or  conspiracy 
in  restraint  of  trade.  It  is  to  be  supported,  if  at  all,  as 
alleging  contracts  made  by  the  rubber  company  in  unrea- 
sonable restraint  of  interstate  trade,  or  a  monopcdization  of 
that  trade.  It  plainly  relates  to  restraint  or  control  of 
trade  in  lasts,  not  in  boots  and  shoes,  and  it  alleges  a  com- 
plete and  intentional  restraint  and  control  thereof  by  the 
defendant. 

[3]  The  first  important  ccmtention  of  the  defense  is  that 
the  restriction  and  control  relied  on  by  the  plaintiff  cover 
only  the  manufacture  and  sale  of  lasts  by  companies  within 
a  single  State,  Massachusetts;  that  the  plaintiff  is  a  citizen 
of  Massachusetts,  and  manufactures  only  in  that  State; 
that  the  plaintiff  is  not  a  dealer  in  lasts,  but  only  desired  to 
buy  them  for  its  own  use ;  that  all  purchases  of  lasts  by  the 
plaintiff  would  have  been  intrastate  transactions;  and  that 
the  alleged  restraint,  so  far  as  it  affected  plaintiff,  was 
not  of  an  interstate  character  and  is  not  within  the  Sherman 
Act. 

If  the  defendant's  agreements  with  the  last  companies 
had  relatigd  only  to  trade  within  Massachusetts,  unques- 
tionably the  plaintiff  would  [587]  have  had  no  right  of 
action  under  the  Sherman  Act.  Addyston  Pipe  <&  Steel  Co. 
V.  U.  8.,  176  U.  S.  211,  20  Sup.  Ct.  96,  44  L.  Ed.  136.  But 
the  restraint  and  control  actually  and  intentionally  obtained 
are  not  so  limited;  they  include  all  of  the  United  States, 
Massachusetts  among  them,  and  they  restrict  the  trade  of 
the  last  companies  with  everybody,  including,  of  course, 
citizens  of  their  own  State.  The  defendant's  control  within 
the  State  waft  part  of  the  larger  complete  control  which 
it  designed  to  secure;  there  was  no  separate  agreement 
relating  only  to  the  trade  in  lasts  within  Massachusetts. 
If  the  plaintiff  had  happened  to  reside  out  of  Massachusetts, 
it  would  seem  clear,  <m  this  branch  of  the  case,  Uiat  the 
Sherman  Act  applied  and  had  been  violated.    If  the  plain- 


Digitized  by  VjOOQIC 


428  229  FEIHpiUL  BEPOBTBB,  587. 

Opinion  of  the  Conrt. 

tiff,  though  residing  in  Massachusetts,  had  been  a  dealer 
in  lasts,  selling  them  beyond  the  borders  of  that  State,  the 
defendant's  alleged  conduct  would  have  interfered  with 
the  flow  of  that  interstate  trade  in  which  the  plaintiff  was 
engaged,  and  the  case  would  have  come  within  the  decisions 
in  Gibha  v.  McNeeUy,  118  Fed.  120,  55  C.  C.  A.  70,  60 
L.  R.  A.  152  (C.  C.  A.  9th  Circuit),  and  Hale  v.  Hatch  cfe 
North  Coal  Co.,  204  Fed.  433,  122  C.  C.  A.  619  (C.  C.  A. 
2d  Circuit). 

Does  the  fact  that  the  person  injured  by  an  interstate 
restriction  or  control  of  an  illegal  purpose  and  character 
happens  to  reside  within  the  same  State  where  the  entire 
trade  which  is  the  subject  of  the  restriction  or  control  origi- 
nates deprive  him  of  the  right  to  a  remedy  under  the  stat- 
ute? In  other  words,  is  the  statute  applicable  to  such  a 
case?  It  seems  to  me  that  it  is.  The  restraint  or  control 
obtained  by  the  defendant,  and  by  which  the  plaintiff  was 
injured,  was  a  single  thing,  not  confined  to  Massachusetts, 
but  extending  to  and  including  New  York  and  Pennsyl- 
vania, for  instance,  and  other  States  into  which  the  trade 
might  reach.  Such  a  control  the  defendant  had,  upon  the 
allegations  of  the  declaration,  no  right  to  acquire,  and 
having  done  so  intentionally  and  unlawfully,  it  is  liable  for 
the  consequences  of  its  illegal  conduct.  I  do  not  think  that 
the  decision  in  the  Addyston  Pipe  case,  175  U.  S.  211,  20 
Sup.  Ct.  96,  44  L.  Ed.  186,  is  inconsistent  with  these  views. 
What  was  excepted  from  the  injunction  in  that  case,  as 
I  understand  it,  was  separate  agreements  among  defendants 
within  a  single  State,  relating  only  to  trade  within  that 
State.  The  restraint  condenmed  in  the  Beading  case  {U.  S. 
v.  Reading^  226  U.  S.  324,  33  Sup.  Ct.  90,  57  L.  Ed.  243) 
occurred  almost  entirely  within  the  State  of  Pennsylvania ; 
but  it  was  intended  to  reach  and  did  reach  beyond  the 
borders  of  that  State,  and  it  was  held  illegal.  See  Chat* 
tanooga  Foundry  Co.  v.  City  of  Atlanta^  203  U.  S.  390,  27 
Sup.  Ct.  65,  51  L.  Ed-  241 ;  Loewe  v.  Lawlor,  208  U.  S.  274, 
28  Sup.  Ct  301,  52  K  Ed,  488,  13  Ann.  Cas,  816;  &  c, 
tr.  S-  522, 35  Sup-  Ct  170,  59  L.  Ed.  a4L 
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[4]  The  declaration  does  not  explicitly  and  in  the  lan- 
guage of  the  statute  allege  a  monopolizing  or  an  attempt  to 
monopolize.  It  does  charge  that  ^^by  means  of  such  con- 
tracts the  said  defendant,  the  United  States  Kubber  Com- 
pany, illegally  and  unlawfully  restricted,  limited,  and  con- 
trolled the  interstate  and  foreign  sale  and  transportation  of 
lasts  "  (count  1,  par.  8) .  Trade  necessarily  involves  both  buy- 
ing and  [588  J  selling,  and  a  complete  domination  of  either  side 
is  a  domination  of  the  trade  in  question.  Taking  the  decla- 
ration as  a  whole,  it  clearly  alleges  that  the  defendant  ac- 
quired a  complete  and  exclusive  control  of  the  selling  trade 
in  lasts  for  rubber  footwear.  It  seems  to  me  that  the  word 
'^control,"  as  used  in  the  declaration,  is  the  substantial 
equivalent  of  "  monopolize,"  as  used  in  the  statute,  and  that 
by  the  contracts  in  question  the  defendant,  upon  the  allega- 
tions of  the  declaration,  obtained  an  illegal  monopoly  of 
the  trade  in  lasts  for  rubber  footwear.  A  cause  of  action 
is  therefore  stated  under  the  second  section  of  the  statute. 
It  should  perhaps  be  noticed  that  the  declaration  was  filed 
July  2,  1902,  when  the  law  on  this  subject  was  not  so  far 
developed  as  it  has  since  become,  and  when  the  technical 
terms  applicable  to  cases  of  this  character  were  less  certain 
than  at  present. 

The  demurrers  of  all  the  defendants  except  the  United 
States  Rubber  Company  should  be  sustained;  the  demurrer 
of  the  United  States  Rubber  Company  should  be  overruled. 

So  ordered. 


UNITED  STATES  v.  QUAKER  OATS  CO.  ET  AL.« 

(District  CJourt,  N.  D.  lUinois,  B.  D.    April  21,  1916.) 

[232  Fed.  Rep.,   499.] 

MoiroPOUBs  24(2) — C^OKinwATioNS  in  REsraAiivT  or  Tbauk — Hkjcb- 
DIBS — ^EviDEifCE. — In  a  eult  by  the  Goirernment  for  an  In Ju action 
under  Anti-Trust  Act  July  2,  18©0,  c.  647,  26  Stat-  209  (Comp.  St. 
1913,  if  S820-8830),  evidence  held  not  to  show  that  a  moDopoly 
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in  fact  was  created  by  the  purchase,  by  one  company  engaged  in 
the  manufacture  and  sale  of  package  rolled  oats,  of  the  business 
of  a  competitor.* 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  I  IT; 
Dec.  Dig.  24(2).] 
MoNOFOLiES  12(1) — (Combinations  in  Rxstbaint  of  Trade — ^Attempt 
TO  Monopolize — Intent. — ^Though  no  intent  is  necessary  to  estab- 
lish a  monopoly  in  fact,  created  by  the  purchase  of  a  competitor's 
business,  there  can  be  no  finding  of  an  attempt  to  monopolize  with- 
out proof  of  intent 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  10; 
Dec.  Dig.  12(1).] 

Alschuler,  Circuit  Judge,  dissenting. 

In  Equity.  Suit  by  the  United  States  against  the  Quaker 
Oats  Company  and  others  for  an  injunction.  On  final  hear- 
ing.   Decree  entered  dismissing  the  bill  for  want  of  equity. 

William  C.  Fitts,  of  Washington,  D.  C,  and  Morgan  L. 
Daviesy  of  Chicago,  111.,  Sp.  Asst.  Attys.  Gen.,  for  the 
United  States. 

John  P,  Wilson^  John  M.  Zane^  and  Frank  F.  Reedy  all 
of  Chicago,  111.,  for  defendant  Quaker  Oats  Co. 

AdamSy  Crews^  Bobb  <&  Westcott^  of  Chicago,  111.,  for  de- 
fendants Great  Western  Cereal  Co.  and  Joy  Morton. 

Before  Bakeb,  Mack,  and  Alschuleb,  Circuit  Judges, 
sitting  under  expediting  certificate. 

Baker,  Circuit  Judge. 

The  clerk  is  directed  by  the  court  to  enter  a  decree  dis- 
missing the  bill  for  want  of  equity. 

This  case  has  been  brought  here  under  the  expediting  act. 
The  members  of  the  court  have  deemed  it  well  to  enter  the 
decree  at  once,  without  undertaking  to  prepare^use  the  time 
and  create  the  delay  that  would  be  occasioned  by  making — 
written  findings  of  fact  and  conclusions  of  law* 

The  decree  is  entered  upon  the  votes  of  Judge  Mack  and 
myself,  in  favor  of  that  decree,  and  against  the  vote  of  Judge 

*  Syllabus  copy rlgh  ted,  1916^  by  West  Fubllablng  Oonutany, 
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AjLSCHmiER,  who  thinks  there  should  be  a  decree  for  the  com- 
plaint— the  petitioner. 

I  will  state  very  briefly  my  view  of  the  facts  and  law  of 
the  case.  At  the  conclusion  the  situation  remained  as  it 
appeared  to  me  upon  the  Government's  own  statement  of 
what  it  claimed  was  the  situation  with  respect  to  the  evi- 
dence, and  on  the  Government's  statement  of  its  views  of  the 
law.  So  far  as  my  own  disposition  of  the  case  was  con- 
cerned, I  was  ready  to  dismiss  the  bill  upon  the  Govern- 
ment's own  showing,  because,  under  section  1,  there  must  be 
a  con(600]  tract,  combination,  or  conspiracy  in  existence,  in 
present  force  at  the  time  the  bill  is  filed.  "  Contract,  com- 
bination, or  conspiracy" — the  collocation  of  words,  of 
course,  is  influential,  under  familiar  canons  of  statutory 
interpretation,  in  clearing  and  restricting  each  of  the  words : 
in  short,  necessarily  they  are  all  of  the  same  genus.  Now, 
when  the  Government  admits,  or  is  compelled  to  admit,  that 
there  was  no  cause  of  action  against  Morton  or  the  Great 
Western  when  the  bill  was  filed,  there  could  be  nothing  ex- 
cept a  decree  of  dismissal  against  all  defendants,  under  sec- 
tion 1.  If  three  men,  for  example,  are  indicted  for  con- 
spiracy to  ruin  a  bank,  and  the  evidence  shows  that  A.  had 
the  intent  to  ruin  the  bank  and  was  performing  acts  to  ruin 
tbe  bank,  and  the  evidence  also  shows  that  there  was  no 
oonspiracy  on  the  part  of  B.  and  C,  then,  of  course,  there 
would  have  to  be  a  directed  verdict  in  favor  of  all  the  de- 
fendants, because  one  man  cannot  be  guilty  of  conspiracy. 
One  man  or  one  institution,  however,  may  be  guilty  of  creat- 
ing a  monopoly,  or  attempting  to  create  a  monopoly,  and  so, 
legally,  the  existence  of  any  case  here  would  be  dependent 
upon  a  violation  of  section  2. 

[1,  2]  Without  reviewing  the  evidence,  to  my  mind  it  is 
ek«ir  that  the  finding  of  inct  should  be  that  there  was  no 
SKWopoly  in  laet.  Of  course,  if  there  is  a  monopoly  in  fact 
(a  monopoly  by  its  terms,  by  the  very  inherent  thought,  to 
QQT  mind  indicates  an  exclusion  of  others),  if  there  is  an 
exclusion,  the  taking  unto  one's  self,  completely  or  so  far 
near  oompletion  that  it  is  effective,  and  a  monopoly  is  cre- 
gtody  then  tiie  intent  is  wholly  immaterial.    It  would  be  the 
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fact  of  monopoly  that  would  be  determinative,  and  not  the 
purposes  or  intents  of  the  people  creating  the  monopoly; 
but  if  no  monopoly  exists,  there  may  still  be  an  offense  for 
which  the  remedies — the  civil  and  injunctive  remedies — of 
the  statute  may  be  appropriate,  if  there  are  acts  which  con- 
stitute an  attempt  to  create  a  monopoly.  But  in  the  matter 
attempted,  to  my  mind,  the  element  of  intent  becomes  essen- 
tial. And  so  when  I  gathered  from  the  Government's  own 
case  that  there  were  three  defendants,  say  A.,  B.,  and  C,  and 
there  could  be — there  was  at  the  time  of  filing  of  the  peti- 
tion— nothing  chargeable  against  B.  and  C,  there  could  not 
be  anything  chargeable  against  A.,  on  the  ground  of  "  con- 
tract, combination,  or  conspiracy,"  which  to  my  mind  re- 
quires the  act  of  more  than  one  person ;  and  when  it  became 
apparent  that  the  Government  was  not  claiming  any  mo- 
nopoly in  fact,  but  only  the  potentiality,  that  there  could  be 
no  finding  of  any  monopoly  in  fact.  The  attempt  at  mo- 
nopoly brings  in  the  question  of  intent ;  that  is,  looking  over 
to  see  why  everything  was  done;  and  in  that  respect,  no 
wrongful  intent  was  claimed.  Therefore  it  occurred  to  me 
that  the  Government  made  no  case. 

Mack,  Circuit  Judge. 

I  feel  it  my  duty  under  the  circumstances  of  the  division 
of  opinion  of  the  court  to  express  my  personal  views  in 
concurrence  with  Judge  Baker,  possibly  in  some  slight  re- 
spects differing  from  the  reasons  which  led  him  to  the  con- 
clusion to  which  both  of  us  agree. 

I  would  say,  in  the  first  place,  that  the  bill,  of  course, 
is  very  much  broader  and  may  well  justify  the  enormous 
expenditure  of  time  and  [BOlj  monej^  that  has  occurred  in 
this  case — very  much  broader  than  the  claim  made  on  the 
final  hearing,  by  the  Government.  If  the  bill  had  charged 
only  what  the  Government  now  charges,  and  had  sought 
only  the  relief  that  the  Government  now  seeks,  I  take  it 
that  the  case  would  have  been  ready  for  hearing  in  a  oom-> 
paratively  short  time^  and  with  very  much  less  expenditure. 
I  say  this,  of  course,  not  in  any  way  as  a  criticism  of  the 
bill  or  the  methods  pursued^  but  as  one  of  the  reasoiis  which 
It  seems  to  me  relieves  the  court  of  what  otherwise  might 
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be  its  duty  of  a  thorough  and  careful  examination  of  the 
enormous  record  that  has  been  presented  here. 

ThetL,  in  the  second  place,  I  believe  the  eminent  repre- 
sentative of  the  Government,  Mr.  Fitts,  was  under  some 
misapprehension  as  to  the  reason  for  calling  on  him  after 
his  associate  had  made  a  statement  of  facts.  This  is  a 
hearing  in  the  court  of  original  jurisdiction,  and  I  per- 
sonally felt  it  the  duty  of  the  representatives  of  the  Gov- 
ernment, the  plaintiff  in  the  case,  to  present  in  the  opening 
statement,  not  merely  their  version  of  the  evidence,  but  also 
their  view  of  the  law  itself,  both  for  the  enlightenment  of 
the  court  and  in  accordance  with  the  practice  that  prevails 
in  this  State,  in  order  to  give  opposing  counsel  the  oppor- 
tunity to  answer,  and  thereby  avoid  a  response  after  the 
Government's  counsel  had  answered  defendant's  counsel. 
It  was  for  that  reason,  for  the  purpose  of  having  the  Gov- 
ernment's views  both  as  to  the  law  and  the  facts  fully 
presented,  that  I  desired  to  hear  from  Mr.  Fitts  before 
hearing  from  the  defense. 

I  agree,  however,  with  Judge  Baker,  that  after  the  Gt>v- 
ei'nment  had  fully  presented  its  case  it  seemed  to  me  that 
neither  by  the  facts  nor  under  the  law  were  the  contentions 
of  the  Government  established.  While  the  views  expressed 
by  Judge  Baker  as  to  the  meaning  of  the  word  ^'  combina- 
tion ''  are  supported  both  by  the  collocation,  the  phrase  being 
'^  contract,  combination  or  conspiracy,"  and  by  the  usage  of 
the  word  at  the  time  the  act  was  passed,  certainly  it  may 
well  be — and  it  is  unnecessary  now  for  me  to  express  my  p«r- 
sonal  opinion  on  the  question — ^it  may  well  be  that  the  word 
"  combination  "  is  much  broader  and  more  significant,  and  I 
shall  assume  that  the  contention  of  the  government  is  en- 
tirely sound.  I  do  not  mean  to  express  any  personal  dissent 
from  this  contention  that  there  may  be,  within  seetioii  1,  a 
combination,  not  of  per^>ns,  but  a  CDmbinatioii  of  the  instru- 
mentalities of  commeiXTe,  and  that  when  one  man  combines 
within  his  ownership  competing  instrumentalities  of  com- 
meree  with  the  intent  or  with  the  effect  thereby  unduly  to 
rebtviin  trade,  and  that  ownership  oantinues  and  the  oombi- 
nation  continues,  that  such  combination  maj  be  enjoined. 
85826*'— 17— Toi.  6 28 
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If  that  be  the  correct  definition  of  ^^  combination,"  then  of 
course  the  purchase  by  one  dealer  in  rolled  oats  of  any  part 
of  the  business  or  any  of  the  instrumentalities  of  the  budness 
of  the  other  dealer  in  rolled  oats,  is  a  combination,  and  be- 
yond all  question  all  combinations  restrain  trade. 

But  the  question  is  whether  it  is  an  undue  restraint  of  trade, 
and  that  depends  upon  the  entire  situation,  the  nature  of  the 
business,  the  competing  elements  throughout  the  region  of 
interstate  commerce — the  possibilities  of  further  competition. 
Furthermore,  and  without  [SOS]  expressing  an  opinion  now 
as  between  the  majority  and  the  dissenting  judge  in  the  Har- 
vester  case  ([D.  C.]  214  Fed.  987),  inasmuch  as  that  case 
is  pending  in  the  Supreme  Court,  and  assuming,  and  again 
without  intimating  any, personal  dissent — assuming  that  the 
majority  in  the  Harvester  case  is  absolutely  and  entirely 
right,  and  assuming,  further,  that  both  an  undue  restraint  of 
competition  and  a  monopolization  in  business  may  arise, 
where  the  situation  is  such  that,  without  any  wrongful  acts 
of  any  kind,  one  man  or  one  company  has  it  within  his  power, 
by  reason  of  the  combination,  or  by  reason  of  the  transac- 
tions which  lead  to  the  existence  of  that  power,  unduly  to 
restrain  competition  or  to  monopolize  the  interstate  com- 
merce, I  fail  entirely  to  find  on  the  facts  as  presented  by  the 
gOYemment,  supplemented  by  the  presentation  of  the  de- 
fense, either  an  actual  monopoly,  or  that  power  which,  in 
view  of  the  entire  situation  of  the  rolled  oats  business,  tends 
to  show  the  existence  of  the  possibility  of  monopolizing  or 
unduly  restraining  the  trade  in  rolled  oats.  It  seems  to  me 
that  the  subject-matter  is  not  Quaker  Oats  and  Mother's 
Oats,  but  rolled  oats. 

Assuming  even  that  it  is  not  rolled  oats,  but  package  oats, 
rolled  oats  as  sold  by  the  trade  throughout  the  country  in 
packages  for  retail  consumption,  that  being  the  largely  pre- 
vailing method  of  conducting  the  business,  there  is,  on  the 
facts,  to  my  mind,  no  undue  restriction  of  competition,  and 
not  in  the  slightest  degree  a  monopolization  of  the  product 
of  the  business,  and  that  because  of  this,  that  while  the 
Quaker  Oats  Company  and  the  Great  Western  were  the 
two  largest  factors  in  the  business,  there  were  numerous 
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competitors,  and  there  wa4s  the  fullest  possibility  of  the  most 
extended  competition,  and  the  size  and  the  power  of  neither 
of  these  companies,  either  single  or  combined;  that  is,  the 
power  of  the  Quaker  Oats,  after  securing  the  Mother's  Oats, 
were  not  such  as  could  prevent  the  most  unlimited  competi- 
tion in  package  rolled  oats.  The  strength  of  both  of  these 
companies  was  due  to  the  tremendous  advertising  of  their 
brands.  By  virtue  of  that  advertising  the  public  had  come 
to  demand,  not  merely  rolled  oats,  not  package  rolled  oats, 
but  Quaker  rolled  oats,  or  Mother's  rolled  oats,  and  yet  the 
instrumentalities  of  satisfying  the  demands  of  the  public, 
the  wholesale  business  throughout  the  country,  the  retail 
business  throughout  the  country,  was  all  in  most  strenuous 
opposition  to  and  competition  with  these  two  companies. 
The  very  elements  that  they  necessarily  utilized  in  the  dis- 
tribution of  their  product  were  their  own  chief  competitors. 
I  do  not  speak  now  of  the  fact  that  the  business  con- 
cededly  was  in  all  respects  legitimately  conducted.  That 
is  not  determinative.  I  agree  with  the  Government  that  a 
potential  monopoly  that  has  failed  to  exercise  its  tremendous 
power,  and  has  become  and  has  been  a  very  good  trust,  is  none 
the  less  subject  to  the  law ;  but  we  must  first  find  the  undue  re- 
straint of  competition,  or  the  probability  or  possibility  thereof. 
The  very  fact  that  the  subject-matter  of  the  competition  in 
rolled  oats  was  a  product  manufactured  without  the  slight- 
est difficulty,  without  the  slightest  hindrance,  by  reason  of 
any  patents,  either  in  the  product  or  machinery  for  manufac- 
ture, from  [603]  a  raw  material  of  which  the  supply  for 
all  practical  purposes  was  absolutely  unlimited,  and  to 
be  had  in  all  parts  of  the  country — a  supply  of  which 
the  rolled  oats  represents  may  be  1  or  2  per  cent — that  with 
very  small  capital,  as  testified  to  her€,  $25,000  to  start  a 
small  mill,  and  $65,000  to  start  a  SCO-barrel  capacity,  any- 
body could  go  into  that  business,  negatives  undue  restraint 
NoWj  it  is  true  that  anybody  that  went  into  the  business  and 
attempted  to  sell  to  the  public  package  rolled  oats  would 
run  up  against  the  tremendous  advertising  powerj  against 
the  tremendous  advertising  value  of  Quaker  Oats  and  Moth- 
er's Oats  J  but  competition  could  be  establiBhed,  and  it  has 
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been  established,  and  tiiat  which  has  existed  all  along  is 
none  the  less  real.  The  fact  that  one  of  the  competitors,  or 
two  of  the  competitors,  or  one  competitor  combining  the 
two  competitors,  has  acquired  a  preponderance  in  the  busi- 
ness of  the  package  roUed  oats,  due  to  a  tremendous  expendi- 
ture for  advertising,  to  my  mind  does  not  show  that  thereby 
there  has  been  any  undue  restriction  of  competition.  In  no 
sense  has  the  competition  been  restricted,  so  far  as  I  have 
been  able  to  comprehend,  by  the  union  of  Mother's  Oats 
and  Quaker  Oats  as  against  the  rest  of  the  world. 

It  is  true  that  by  the  combination  of  ownership  there 
may  be  a  restriction  of  the  competition  between  the  two 
brands  of  rolled  oats,  Quaker  Oats  and  Mother's  Oats;  but 
there  is  no  restriction — ^no  country-wide  restriction — of  the 
competition,  and  no  possibility  thereby  of  creating  a  coun- 
try-wide restriction  of  competition  in  rolled  oats,  or  in  pack- 
age oats.  Every  wholesaler  in  the  country  is  competing, 
and  cmnpeting  hard,  and,  so  far  as  the  evid^ice  as  presented 
to  tls  shows,  is  competing  successfully,  in  the  package  trade. 
It  is  true  the  Quaker  Oats  Company  is  prospering,  and 
proBpering  tremendously,  notwithstanding  this  competition. 
That  is  due  to  its  past,  present,  and  continuing  advertising. 
If  that  advertising  is  causing  a  misapprehension  on  the  part 
of  the  public,  there  are  other  remedies  to  correct  that  mis- 
apprehension. If  the  Quaker  Oats  Company  is  falsely 
asserting  its  claims,  there  are  other  methods  of  correcting 
their  false  statements.  I  do  not  for  a  moment  say  that  it 
is;  I  merely  assume  that  possibility. 

Now,  the  Government  has  urged  that  Hie  real  wrong  is  in 
the  combination  of  these  advertised  brands  in  one  hand,  and 
that  the  contract  which  effectuated  that  condition  is  illegal. 
While  on  the  facts  presented  it  seems  clear  that  the  Quaker 
Oats  did  not  go  out  with  any  intent  to  destroy  the  Great 
Western,  to  buy  it  off,  and  while  it  seems  clear  that  the 
Great  Western  was  anxious  to  sell  out  because  of  its  actual 
insolvent  condition^  I  do  not  think  that  that  affects  the  ques- 
tion, either  under  section  1,  or  under  the  monopolization 
clause  of  section  2,  The  intent  with  which  the  Quaker  Oats 
pur^ftsed  Mother^s  Oats  would  be  important  only  in  the 
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ocmsklerftiioii  of  a  violatimi  of  the  prohibition  against  at- 
tempting to  monopolizeb  So  that  for  the  purposes  of  this 
casey  for  the  purposes  of  the  consicleration  of  the  violation  of 
section  1,  and  of  the  first  part  of  seetion  2,  the  creation  of  an 
actual  monopoly,  it  seems  to  me  immaterial  whether  the 
Qreat  Western  came  to  the  Quaker  Oats,  or  whether  the 
Quaker  Oats  went  to  the  Great  [SM]  Western.  I  should 
reach  the  same  condusion,  even  if  the  Quaker  Oats  had 
g<me  to  the  Great  Western,  for  the  very  purpose  of  acquiring 
Motber^s  Oats  and  thereby  lessening  the  competition.  Bvery 
purchase  between  two  people  in  the  same  business,  one  buy- 
ing out  the  other,  is  necessarily  a  leasing  of  the  competi- 
tion ;  but  as  long  as  the  property  is  such  that  the  fulled  op- 
portunity for  country^wide  competition  exists,  the  field 
being  open  to  everybody  with  but  small  capital,  tiiere  being 
no  patent  rights,  there  being  no  other  hindrance  to  the  freest 
development  of  individual  enterprke,  I  fail  to  see  anything 
undue,  anything  unreasonable,  in  the  restriction  of  com- 
petition that  results,  althon^  it  be  the  largest  of  the  sev- 
eral competing  firms  that  buys  ont  the  second  largest 
For  that  reason,  I  concur  in  the  order  dismissing  the  bilL 

ALSCHUiiEH,  Circuit  Judge. 

I' cannot  concur  in  the  conclusion  of  the  majority  of  the 
court,  nor,  of  course,  in  som^  of  the  reasoning  whei^by  that 
conclusion  wa»  reached.  It  was,  and  I  think  property, 
deemed  wise  to  expedite  this  case  by  announcing  the  de- 
cision aa  soon  as  it  was  reached,  without  waiting  for  tlie 
ordinarily  longer  process  of  preparing  writt^i  opinions. 

At  the  time  of  making  the  contract  of  purchase  of  which 
the  Government  complains,  of  the  total  rolled  oats  output 
in  and  for  the  United  States,  the  Quaker  Oats  Company 
had,  roughly  speaking,  56  per  c^it,  the^  Western  Cereal 
Company  b^ween  16  and  20  per  cent,  and  ^  remainder, 
divided  in  various  piopcHi^ioins  between  something  over  a 
doeen  others  who  were  in  iSste  same  business,  the  largest 
of  them  quite  »nall  in  comparison  with  the  WestMn.  About 
half  the  Quaker'  output  was  of  package  goods  under  the 
advertised  brand  of  ^^  Quaker  Oats,"  and  a  much  larger 
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proportion  of  the  Western  product  was  put  out  under  the 
advertised  brand  of  "  Mother's  Oats." 

Competition  in  the  market  between  these  two  brands 
was  keen.  Quaker  had  lost  some  ground  in  1910  and  1911, 
and  Mother's  had  rapidly  gained  in  volume.  The  Quaker 
Company  showed  large  profits,  while  the  Western  was  run- 
ning behind  financially.  There  was  much  evidence  as  to 
the  cause  for  the  losses  of  the  latter,  the  Government  claim- 
ing it  was  improper  conduct  of  its  officers;  but  to  my  mind 
this  is  quite  immaterial  to  the  issue  here  involved,  particu- 
larly as  it  is  not  charged  that  the  Quaker  interests  were 
instrumental  in  bringing  about  such  conduct,  if  any  there 
was. 

The  two  companies  themselves  were  composed  of  various 
units  which  had  theretofore  been  brought  together,  the 
manner  whereof  could  not  be  related  in  small  compass;  but 
suffice  to  say  that  even  if,  as  claimed  by  the  Gbvemment, 
this  was  in  some  respect  obnoxious  to  the  law,  these  long- 
existing  associations  and  combinations,  culminating  in  these 
two  major  companies  here  involved,  are  not  attacked  by 
the  bill,  but  it  is  sought  only  to  affect  thereby  the  contract 
of  June  21,  1911,  under  which  the  Quaker  acquired  certain 
properties  of  the  Western. 

Without  reviewing  the  voluminous  details  of  conditions 
and  negotiations  leading  to  the  contract,  it  seems  clear  to 
me  that  both  parties  to  it  contemplated  that  the  Great 
Western  should  permanently  with  [605]  draw  from  partici- 
pation in  the  rolled  oats  business.  This  is  strenuously  de- 
nied by  the  defendants,  but  it  seems  to  me  that  the  circum- 
stances, to  which  I  will  refer  very  briefly,  could  lead  to 
no  other  conclusion  than  that  this  was  the  purpose  and 
intent  of  the  transaction. 

The  directors'  and  stockholders'  resolution  adopted  by  the 
Western  authorizing  the  transaction  distinctly  set  out  its 
purpose,  in  reciting  that  in  the  judgment  of  the  board  of 
directors  it  was  for  the  best  interests  of  the  company  to  dis- 
continue the  manufacture  of  oatmeal,  rolled  oats,  and 
crushed  oats.  The  defendants  contended  that  this  wag  but  a 
form  that  was  adopted  to  assure  the  trustee  of  the  mortgage 
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or  trust  deed  covering  the  real  estates  contracted  to  be  con- 
veyed that  it  would  have  the  power  under  clauses  of  the  trust 
deed  to  make  a  conveyance  of  property  that  was  no  longer  of 
use  to  the  company.  But  the  contract  itself  seems  to  dispel 
all  doubt  on  the  subject.  It  provides  primarily  for  the  con- 
veyance of  two  plants  of  the  Western,  one  at  Joilet  and  one 
at  Ft.  Dodge,  but  not  of  several  other  plants  which  it  pos- 
sessed. After  providing  for  the  conveyance  of  these  two 
plants,  and  for  all  of  the  property  contained  therein,  the  fifth 
section  conveys: 

"All  and  singular  the  business,  good  will,  contracts  for  sales,  for- 
mulas, processes,  trade  secrets,  copyrights,  trade  rights,  trade-marks, 
trade-names,  trade  insignia,  both  registered  and  unregistered,  and  aU 
registrations  and  certificates  of  registration,  at  home  and  abroad  of 
any  such  trade-marks,  trade-names,  and  trade  insignia,  etc.,  relating 
to  or  in  any  way  connected  or  associated  with  the  manufacturing,  put- 
ting up,  packaging,  and  sale  of  oatmeal,  rolled  oats,  crushed  oats,  and 
commercial  mixed  feed,  possessed  or  controlled  or  claimed  by  the 
party  of  the  first  part "  (which  is  the  Western). 

It  includes  all,  whether  of  the  two  mills  specifically  con- 
veyed, or  any  other  of  the  various  mills  in  which  it  was 
theretofore  manufacturing  oat  products.  And  in  clause  7  the 
first  party,  the  Western,  covenants  and  agrees  at  once  to  turn 
over  and  deliver  to  the  Quaker  Company  complete  enjoyment 
of  all  such  busine^  and  good  will  and  trade-marks  and  the 
like,  and  that  it  will  not  directly  or  indirectly  interfere  with 
the  use  and  enjoyment  thereof  by  the  Quaker  Company,  nor 
use  or  authorize  others  to  use  the  same.  All  labels,  advertis- 
ing materials,  and  premiums,  boxes,  and  cartons  are  included, 
and  the  eleventh  section  provides  that  for  the  same  consid- 
eration (which  is  stfit^d  in  the  instrument  to  be  $10  and 
other  good  and  valuable  consideratoin^  but  which  in  fact  was 
a  little  over  $1,000,000)  for  which  the  plants  at  Joilet  and 
Ft.  Dodge  are  conveyed,  the  enumerated  intangible  things 
are  also  conveyed.  Section  li  provides  that  the  fii^t  party 
shall  turn  over  all  contracts  for  the  oat  products  of  the  busi- 
ness of  which  the  good  will  and  trade-marks  are  sold,  and  a 
list  of  all  the  customers  which  the  first  party  has  in  the  oat 
product  business. 

Included  in  the  sale  there  was  also,  for  another  considera- 
tioUj  being  the  appraised  price  thereof,  all  of  the  product  on 
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hand  and  all  of  the  materials  for  the  manufacturing  of  these 
products,  in  all  of  the  mills  and  plants  of  the  Western,  not 
alone  those  at  Joliet  and  Ft.  Dodge.  The  appraised  price 
paid  for  all  of  such  products  and  materials  was  upwards  of 
$400,000.  This  parting  with  its  business,  [506]  good  will, 
contracts,  customers,  marks,  brands,  advertising  matter, 
stock,  and  materials,  and  stripping  itself  of  the  very  essen- 
tials for  building  up  and  holding  its  immense  trade,  mani- 
fests an  intention  on  the  part  of  the  seller  permanently  to 
retire,  and  upon  the  part  of  the  purchaser  that  the  seller 
shall  so  retire,  from  the  oat  product  business  in  any  form. 
The  retention  by  the  Western  of  its  other  plants,  so  far  as 
indicating,  as  claimed,  an  intention  to  continue  in  this  busi- 
ness, must  have  reference  to  the  products  of  grains  other 
than  oats,  in  the  manufacture  of  which  other  products  both 
of  the  companies  were  then  and  theretofore  heavily  engaged. 

Considering  the  relations  of  these  companies  toward  each 
other  and  toward  the  trade  and  the  public,  and  attaching 
to  the  contract  that  probative  value  which  common  observa- 
tion and  ordinary  experience  will  give  it,  I  cannot  escape 
the  conclusion  that  the  contract  is  violative  of  the  statute. 
The  controlling  fact  seems  to  me  to  be  that  the  Quaker  Oats 
Company,  already  through  its  domination  of  the  major  part 
of  the  entire  output,  in  this  advantageous  position,  took  over 
the  property  of  its  largest  competitor,  whereupon  the  latter 
with  its  remaining  mills  ceased  longer  to  be  a  factor  in  the 
oatmeal  trade.  That  as  the  result  of  this  acquisition  the 
Quaker  Oats  Company  did  or  could  materially  control  or 
affect  the  raw  product,  the  oats,  is  not  reasonable  to  sup- 
pose; that  the  competition  in  the  bulk  rolled  oats  has  not 
been  appreciably  affected  since  the  contract  may  be  said  to 
be  fairly  established  by  the  evidence.  That  by  the  added 
power  of  the  Quaker  Company,  throagh  its  absorption  of 
this  its  most  potent  oorapetitor,  it  is  in  greatly  improved  po- 
sition to  seriously  affect  the  trade  through  price  manipula- 
tion of  such  goods,  or  other  action  easily  possible  with  such 
power,  is  to  me  self-evident. 

Although,  as  it  was  testified,  $50,000  might  build  a  fair- 
sized  mill,  th€.  existence  of  this  single  powerful  unit  would 
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be  a  strong  deterrent  to  such  an  undertaking.  But  that 
the  transaction  in  question  did  remove  the  strong  competi- 
tion theretofore  existing  between  the  Quaker  Oats  and 
Mother's  Oats  brands,  in  each  of  which  the  respective  com- 
panies had  theretofore  built  up  a  vast  trade,  totaling  far 
more  than  that  of  all  others  combined,  is  but  another  way 
of  stating  that  the  contract  in  question  was  consummated, 
for  this  was  its  necessary  as  well  as  its  intended  effect. 

It  is  not  tenable  to  say  that  in  this  transfer  of  the  trade- 
marks, brands,  and  good  will,  rather  than  of  tangible  prop- 
erty, there  was  manifested  no  intent  or  tendency  to  monopo- 
lize trade  in  the  product.  The  trade-marks  and  brands  con- 
stitute the  effective  instrumentalities  whereby  a  great  trade 
was  built  up,  and  that  there  was  real  competition  in  these 
advertised  goods  would  appear,  not  alone  in  the  very  nature 
of  things,  but  in  the  fact  that,  as  a  probable  result,  the 
Quaker  Oats  brand  output  had  somewhat  declined,  while 
the  Mother's  Oats  was  rapidly  on  the  increase.  True  the 
price  of  Quaker  Oats  package  goods  has  not  been  increased, 
bat  this  is  not  essential  to  the  establishment  of  the  existence 
of  monopoly  or  of  undue  restraint  of  trade.  If  the  Quaker 
concern  has  thereby  better  intrenched  and  secured  itself 
against  successful  competitive  attack,  the  tendency  to  trade 
restraint  [507]  and  monopoly  is  apparent,  and  the  law  may 
be  thereby,  and,  in  my  judgment,  under  the  circumstances 
shown,  has  been  transgressed.  If  the  competition  in  pack- 
age goods  had  been  maintained,  the  Quaker  might  have 
lowered  its  prices,  or  done  something  else  disadvantageous 
to  itself  and  of  advantage  to  the  buying  public,  in  order  to 
maintain  its  commercial  status.  To  say  that  people  may 
buy  the  unadvertised  or  bulk  product,  which  is  equally 
good,  at  much  lower  prices,  seems  to  me  to  be  beside  the 
question.  It  is  not  for  the  courts  to  tell  the  people  what  they 
may  or  shall  buy. 

If  these  companies  have  exploited  their  respective  brands 
BO  successfully  that  the  public  by  the  hundreds  of  thousands 
have  been  induced  to  believe  that  they  passess  superior 
merit,  and  thereby  the  companies,  respectively,  have  estab- 
lished tMs  vast  package  trade  in  these  goods,  if,  then^  in 
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some  way  they  combine,  or  one  sells  to  the  other,  for  the 
advantage  thereby  accruing,  and  in  such  manner  they  un- 
duly restrict  trade  and  promote  monopoly  in  these  prod- 
ucts, they  ought  not,  in  defense  of  such  transaction,  be  heard 
to  say  that,  if  the  public  do  not  like  it,  they  may  get  goods 
of  other  brands  or  go  without  any  brand  at  all.  That  the 
great  trade  has  been  established  in  these  particular  goods 
through  advertising  does  not  in  my  judgment  affect  the 
proposition.  The  fact  that  through  judicious  and  success- 
ful advertising  two  concerns  each  secure  a  vast  trade,  equal 
or  greater  than  the  other  combined  similar  trade  of  the 
country,  does  not  of  itself  authorize  the  two  to  imite  to 
eliminate  the  competition  between  them.  It  is  to  the  credit 
of  the  Quaker  Company  that  it  does  not  appear  to  have 
resorted  to  those  coercive  and  terrorizing  tactics  for  in- 
creasing or  maintaining  its  trade  so  often  found  to  be  the 
case  where  a  business  establishment  has  obtained  the  com- 
parative ascendency  and  power  of  this  one;  but  in  my 
judgment  this  does  not  obviate  the  apparent  undue  re- 
straint or  attempted  undue  restraint  of  trade,  which  the 
entering  into  this  contract  seems  to  me  to  manifest. 

There  was  for  the  defendants  evidence  to  the  effect  that 
the  real  thing  which  was  the  subject  of  the  purchase  was 
the  brands,  trade-marks,  and  good  will  of  the  Western  in 
the  oatmeal  trade,  and  that  the  tangible  property  was  taken 
only  as  an  incident,  because  deemed  essential  to  secure  title 
to  the  intangibles,  such  as  brands,  trade-marks,  and  good 
will.  If  for  this  $1,000,000  or  so  of  consideration,  the 
Quaker  Oats  had  obtained  oats  and  machinery  and  real 
estate  and  other  facilities  for  maintaining  and  enlarging 
its  business  and  plant,  things  which  might  be  purchased 
elsewhere,  it  might  with  better  grace  maintain  that  there 
was  nothing  in  the  transaction  that  tended  to  destroy  com- 
petition and  create  monopoly.  TVTiat  did  it  buy  for  its 
$1,000,000  of  investment?  It  is  clear  to  me  that  it  purchased 
the  business  extinction  in  the  oat- product  trade,  and  the 
commercial  status  therein,  of  its  greatest  and  most  pow- 
erful rival,  thus  strengthening  the  purchaser's  ah'eady  strong 
grasp  upon  the  entire  industry,  through  the  added  force  ol 
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this  very  considerable  unit,  thenceforth  joined  with  its  own. 
To  my  mind,  this  of  itself,  quite  regardless  of  the  manner 
in  which  this  enlarged  power  has  been  exercised  in  the 
interim  between  the  making  of  the  contract  and  the  filing 
of  the  bill,  manifests  in  the  [508]  contract  such  an  undue 
restraint  of  the  interstate  trade  and  commerce  thereby  af- 
fected, and  such  a  purpose  and  tendency  to  monopolize,  as 
comes  fairly  within  the  condemnation  of  the  statute,  a 
statute  which  denounces,  not  commercial  growth,  nor 
strength,  nor  power,  nor  proportion,  but  only  combination 
or  device,  by  whatever  form  they  may  appear,  calculated 
and  tending  unduly  to  restrain  interstate  trade  and  com- 
merce, or  to  eliminate  competition,  and,  in  the  words  of  the 
statute,  "  to  monopolize  any  part  of  the  trade  or  commerce 
among  the  several  States.'' 

Entertaining  these  views,  I  believe  there  should  be  a 
decree  for  the  Government,  the  precise  scope  of  which, 
under  the  circumstances,  it  is  hardly  necessary  for  me  to 
discuss. 


UNITED  COPPER  SECURITIES  CO.  v.  AMALGA- 
MATED  COPPER  CO.  ET  AL. 

(Circuit  Court  of  Appeals,  Second  Circuit    April  11,  1916.) 

[282  Fed.  Rep.,  574.] 

Appeal  and  Ebbob  870(5) — ^Review — ^Decisions  Reviewable. — ^As 
there  can  be  no  writ  of  error  until  after  final  Judgment,  and  as 
orders  sustaining  demurrers  to  the  complaint,  which  necessitated 
plaintiffs  pleading  anew,  are  a  part  of  the  record,  such  orders  will  be 
reviewed  on  writ  of  error,  after  judgment  dismissing  the  complaint.^ 
[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  CJent  Dig.  II 
8496,  8506-8508;  Dec.  Dig.  870(5).] 

EZBCinOBS  AND  ADICINISTBATOBS  444(1) — CoifPLAINT^— SXJFPICIENCY.— 

Where  it  was  sought  to  hold  executors  liable  for  the  acts  of  their 
decedents,  the  complaint  is  not  objectionable  because  charging  them 
in  their  representative  capacity. 

[Ed.  Note. — For  other  cases,  see  Executors  and  Administrators, 
Cent  Dig.  IS  1818,  1814,  1837-1841;  Dec.  Dig.  444(1).] 
Monopolibs  28— Complaint — Sufficiency.— In  an  action  under  Sher- 
man Act,  July  2,  1890,  c.  647,  I  7.  26  StaL  210   (Comp,  St  1913, 

«  Syllabus  copyrighted,  1916,  by  West  Pubtlshiug  Company, 
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S  8829),  for  treble  damages  for  a  conspiracy  in  restraint  of  trade 
between  defendants'  testators  and  otbers,  the  dates  of  the  death  of 
the  decedents,  as  well  as  of  the  accomplishment  of  the  conspiracy, 
should  be  pleaded. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  S  18 ;  Dec 
Dig.  28.] 
Monopolies  28 — Actions — Pleading. — In  an  action  under  Sherman 
Act,  I  7,  for  damages  resulting  to  individuals  from  a  conspiracy 
to  injure  them  and  also  certain  corporations  in  which  they  were 
stockholders,  allegations  as  to  the  conspiracy  against  the  corpora- 
tions are  proper,  although  the  individuals  could  not  recover  for 
the  corporate  Injury. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  I  18 ;  Dec. 
Dig.  28.] 
Monopolies  28 — Actions — Defenses. — In  an  action  under  Sherman 
Act,  i  7,  for  injuries  resulting  from  a  conspiracy  to  perfect  a  mo- 
nopoly, it  is  immaterial  that  the  person  injured  [575]  was  not 
engaged  in  interstate  commerce,  it  being  sufficient  if  such  person 
was  directly  affected. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  18 ;  Dec 
Dig.  28.] 
Statutes  222 — Fedebal  Statutes — Construction. — Where  there  is 
no  statutory  provision  to  guide  it,  a  Federal  statute  must  be  con- 
strued with  reference  to  the  common  law  existing  prior  to  the  Dec- 
laration of  Independence,  there  being  no  Federal  common  law. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Cent  Dig.  I  301 ;  Dec. 
Dig.  222.] 
Assignments  26 — Actions  Assignable — Monopolies. — ^A  right  of  ac- 
tion for  property  injuries,  based  on  a  violation  of  the  Sherman  Act 
and  brought  under  section  7,  is  assignable ;  the  action  being  a  civil 
action,  which  could  be  assigned  at  common  law. 

[Ed.  Note. — For  other  cases,  see  Assignments,  Cent  Dig.  SI 
48^2;  Dec.  Dig.  26.] 
Abatement  and  Revival  57 — Subvivob  op  Actions — ^Monopolies. — 
Where  recovery  for  the  results  of  a  monopolistic  conspiracy  is 
sought  under  Sherman  Act,  S  7,  the  action  will  survive  against  the 
estate  of  decedent,  in  case  he  secured  some  benefit  at  the  expense  of 
plaintiff. 

[Ed.  Note. — For  other  caBes,  see  Abatement  and  ReFvival,  CesiL 
Dig,  H  286^293;  Dec.  Dig.  57.1 

Learned  Hand,  District  Judge,  dissenting  in  part 

In  error  to  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

Action  by  the  United  Copper  Securities  Company  against 
the  Amalgamated  Copper  Company  and  others.    The  com- 
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plaint  was  ordered  dismissed,  and  plaintiff  brings  error.    Re- 
versed and  remanded. 

F.  E,  M.  Bullowaj  of  New  York  City,  for  plaintiff  in  error. 

Louis  Marshall^  of  New  York  City,  for  defendant  in  error 
Adolph  Lewisohn. 

Shearman  <&  Sterling^  of  New  York  City  {John  A.  Garver^ 
of  New  York  City,  of  counsel),  for  defendants  in  error 
Amalgamated  Copper  Co.  and  others. 

Hoadly^  Lauterhach  cfe  Johnson^  of  New  York  City  {Ed- 
ward Lauterhach^  Alfred  H.  Townley^  and  Henry  SiegrUt, 
all  of  New  York  City,  of  counsel),  for  defendants  in  error 
Frederick  Lewisohn  and  other& 

Before  Cozs  and  Wabd,  Circuit  Judges,  and  Leabned 
Hand,  District  Judge. 

Wabd,  Circuit  Judge. 

This  is  a  writ  of  error  to  a  judgment  dismissing  the  com- 
plaint in  an  action  to  recover  treble  damages  under  section  7 
of  the  Sherman  Act.  Owing  to  orders  made  from  time  to  time 
sustaining  objections  to  the  successive  complaints,  the  one 
dismissed,  the  third  amended  complaint,  was  the  fourth  in 
number  served. 

[1]  As  the  plaintiff  was  compelled  to  plead  in  accordance 
with  these  orders,  from  which  there  can  be  no  writ  of  error 
in  the  Federal  court  until  after  final  judgment,  and  as  they 
are  a  part  of  the  record  brought  up  by  the  writ  of  error,  we 
must  consider  the  assignments  of  error  made  in  respect 
to  them. 

[576]  [2]  The  complaint  charged  a  conspiracy  entered 
into  by  certain  decedents  in  their  lifetime  and  by  their  exec- 
utors after  their  death.  The  court  by  order  of  February 
14,  1914,  directed  the  words  charging  the  executors  to  be 
stricken  out  wherever  they  occurred.  This  was  right,  so 
fu  as'the  charge  against  tiiem  was  for  their  own  acts,  but 
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not  so  far  as  it  was  attempted  to  hold  the  estate  of  their 
testators  liable.  The  pleader  should  have  charged  the  execu- 
tors officially  for  the  acts  of  their  testators  and  individually 
for  their  own  acts. 

[3]  The  same  order  required  the  plaintiff  to  state  the 
dates  of  death  of  the  decedents  and  the  date  of  the  accom- 
plishment of  the  conspiracy  or  conspiracies  charged  and  of 
the  incorporation  of  the  defendant  the  Amalgamated  Cop- 
per Company.  We  think  that  the  defendants  were  entitled 
to  these  particulars. 

[4]  By  order  of  the  same  date  the  court  directed  allega- 
tions to  be  stricken  out  of  the  complaint  as  to  the  value 
of  the  stock  of  the  United  Copper  Company  and  to  the  ef- 
fect that  there  was  an  interstate  traffic  in  the  securities  of 
copper  companies,  especially  of  the  copper  companies  in 
which  the  defendants  and  the  assignors  of  the  plaintiff  were 
respectively  interested,  and  that  in  some  of  them  the  plain- 
tiff's assignors  had  controlling  interests,  whose  value  de- 
pended upon  unrestricted  competition.  We  know  of  no 
such  business  as  interstate  traffic  in  copper  securities,  and 
think  that  any  injury  done  was  an  injury  to  the  corpora- 
tions, to  be  asserted  by  them.  Nevertheless  we  think  the 
allegation  of  a  conspiracy  to  destroy  certain  copper  com- 
panies, for  instance,  the  United  Copper  Company  and  the 
Montana  Ore  Purchasing  Company,  was  properly  pleaded 
as  proof  of  the  conspiracy  whereby  the  plaintiff's  assignors 
were  injured,  notwithstanding  that  they  were  interested  as 
stockholders  of  the  companies  and  could  not  recover  dam- 
ages for  corporate  injuries. 

The  court  also  ordered  allei^ations  to  be  stricken  out  to 
the  effect  that  the  defendants  had  attempted  to  bribe  and 
then  subse';uently  threatened  a  judge,  and  had  caused  the 
works  of  one  of  the  copper  companies  in  which  the  plant! ff^s 
assignors  were  interested  to  be  set  on  fire  and  the  water 
supply  intended  to  protect  it  to  be  cut  off.  These  allegations 
were  certainly  relevant  to  the  charge  of  a  conspiracy,  and, 
if  the  plaintiff  expected  to  prove  such  facts  at  the  trial,  it 
was  very  proper  in  it  to  give  notice  of  them.  We  do  not, 
however,  understand  tha4^  the  court  intended  that  the  alle- 
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gations  should  be  entirely  stricken  out,  but  only  that  they 
should  b^  made  against  such  of  the  defendants  as  the  plain- 
tiff intended  to    Iiarge.    There  seem  -  to  us  no  error  in  this. 

By  order  of  May  18,  1914,  the  allegation  that  the  plain- 
tiff had  acquired  the  cause  of  action  of  Arthur  P.  Heinze 
as  trustee  of  certain  securities  was  properly  stricken  out,  be- 
cause such  a  cause  of  action,  if  any,  was  a  corporate  one. 
The  other  particulars  which  the  court  required  the  plaintiff 
to  state  we  think  were  properly  ordered. 

We  think  the  order  of  July  30,  resettled  September  17, 
1914,  was  proper. 

[5]  The  foregoing,  we  think,  will  suflBciently  indicate  what 
amendments  the  plaintiff  may  make  to  its  present  complaint, 
if  it  apply  for  leave  to  do  so  to  the  court  below.  The  judge 
of  the  District  Court,  on  [677]  defendant's  motion,  struck 
out  the  third  amended  complaint,  apparently  on  the  ground 
that  plaintiff's  assignors  were  not  engaged  in  interstate  com- 
merce, and  also  that  plaintiff's  theories  as  to  its  cause  of 
action  might  be  tested  in  this  court  before  trial.  There  is 
nothing  in  the  Sherman  Act  confining  the  right  to  recover 
under  section  7  to  persons  engaged  in  interstate  commerce, 
or  whose  business  or  property  injured  is  interstate  com- 
merce. If  there  were  a  doubt  on  the  subject,  it  would  be  in- 
stantly laid  by  in  the  case  of  Chattanooga  Foundry  <&  Pipe 
Works  V.  Atlanta^  203  XJ.  S.  396.«  The  person  injured  must 
be  engaged  in  a  business  directly,  or  at  least  not  remotely, 
affected  by  the  conspiracy  complained  of.  One  who  had 
rented  offices  to  corporations  absorbed  by  an  illegal  combina- 
tion could  not  recover  for  losing  them  as  tenants,  nor  a 
lawyer  regularly  retained  for  losing  them  as  cUents.  But 
here  the  pleader  set  up  that  the  defendants,  as  a  pirt  of  their 
conspiracy  to  monopolize  the  copper  market,  intended  and 
designed  to  destroy  the  business,  financial  standing,  and 
credit  of  the  plaintiff's  assignors,  who  were  alleged  to  be  en- 
gaged in  organizing,  promoting,  and  financing  companies 
for  mining,  dealing  in,  and  shipping  copper,  some  of  them 
being  the  very  corporations  which  the  defendants  conspired 

•27  Sup.  Ct  65,  51  L.  Bd.  241. 
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to  acquire.    We  have  no  doubt  that  a  good  cause  of  action  is 
stated  in  the  complaint. 

[6-8]  The  serious  questions  are:  First,  was  the  cause  of 
action  assignable,  so  that  this  plaintiff  may  maintain  the 
suit  ?  And,  second,  did  it  survive  as  against  the  estates  of  de- 
ceased persons?  There  being  no  Federal  common  law  dis- 
tinct from  the  common  law  of  the  States  {Smith  v.  Ala- 
hama,  124  IT.  S.  478,  8  Sup.  Ct.  564,  31  L.  Ed.  508),  a  Fed- 
eral court,  in  construing  a  Federal  statute  such  as  that  be- 
fore us,  where  there  is  no  statutory  provision  to  guide  it, 
must  refer  to  the  common  law  existing  at  the  time  of  the 
Declaration  of  Independence.  This  was  done  on  a  question 
of  evidence  in  Moore  v.  V.  /S.,  91  U.  S.  271,  23  L.  Ed.  346. 
And  in  Schreiher  v.  Sharpless,  110  U.  S.  76,  3  Sup.  Ct.  423, 
28  L.  Ed.  65,  a  suit  to  recover  penalties  for  infi-ingement  of 
copyright,  the  plaintiff  sought  to  bring  in  the  executors  of 
the  defendant,  who  had  died  pending  the  suit  The  subject 
was  regulated  by  a  Federal  statute,  section  955,  Bev.  St. 
U.  S.  (Comp.  St.  1913,  §  1592),  providing  that  the  repre- 
sentatives of  plaintiffs  or  defendants  who  have  died  before 
final  judgment  may  be  brought  in  as  parties  when  the  cause 
of  action  survives  at  law.  No  Federal  statute  defining  what 
actions  should  survive,  the  question  was  to  what  law  must 
the  court  resort.  It  referred  at  once  to  the  commcui  law, 
and  finding  that  under  it  actions  for  penalties  did  not  sur- 
vive, held  they  did  not  survive  under  the  copyright  law. 
There  can,  of  course,  be  no  pretense  that  secti(Hi  7  of  the 
Sherman  Act  provides  a  penalty.  It  awards  civil  damages, 
which  are  made  exemplary  by  virtue  of  being  trebled. 

It  must  be  admitted  that  at  common  law  the  maxim  '^  Actio 
personalis  moritur  cum  persona  "  was  literally  enforced.  It 
was  first  limited  by  the  remedial  statute  of  4  Edward  III, 
c.  7,  de  bonis  asportatis  in  vita  testatoris,  which  gave  execu- 
tors  the  same  right  of  action  for  trespasses  to  his  personal 
estate  that  the  decedent  had*  Sergeant  Williams  wrote  a 
valuable  note  on  the  case  of  Wheatlej/  v,  Lans^  1  Saunders, 
216(a)*  He  said,  following  Emerson  v,  Evierson^  1  Ventris. 
187,  that  though  1678]  the  word  used  in  the  statute  was 
"trespasses''  it  had  been  ** expounded  largely  ''  and  extended 
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to  other  cases  within  the  equity — ^that  is,  the  meaning  and 
intent— -of  the  statute.  An  instance  is  Rutland  v.  Rutland^ 
Croke's  Reports  (Elizabeth)  377,  in  which  it  was  held  that 
executors  could  maintain  trover  under  the  statute,  and  in 
Williams  v.  Carey ^  4  Modem  Reports,  403,  an  executor's  ac- 
tion against  a  ^eriff  for  a  false  return  was  held  to  be  for  an 
injury  to  his  decedent's  personal  estate  within  the  equity  of 
the  statute.  This  broad  construction  was  recognized  in 
Twycross  v.  Grants  4  C.  P.  D.  40,  and  Hatchard  v.  Mege^  18 
Q.  B.  D.  771.  The  injury  complained  of  is  to  the  estate  of 
the  plaintiff's  assignors  and  not  to  them  personally.  Our 
examination  of  the  common  law  justifies  us  in  finding  that 
this  cause  of  action  Is  assignable. 

We  come  to  this  conclusion  •  willingly,  because  it  would 
seem  to  be  most  inequitable  that  the  representatives  of  an 
individual  or  of  a  corporation  whose  business  has  been  * 
wrongfully  destroyed  shall  be  denied  all  remedy  because 
of  the  death  or  corporate  dissolution  of  the  party  they 
represent. 

The  second  question  is  more  doubtful,  but  it  was  held 
in  U.  S.  V.  Daniel,  6  How.  11,  12  L.  Ed.  323,  an  action 
against  the  executors  of  a  sheriff  f of  a  false  return,  that  such 
a  cause  of  action,  being  ex  delicto,  would  not  survive  against 
executors,  unless  the  decedent  secured  some  benefit  at  the 
expense  of  the  sufferer.  This  exception  will  be  a  matter 
of  proof,  and  is  not  a  reason  for  striking  the  executors  out 
as  parties. 

The  judgment  is  reversed. 

Learnibd  Hand,  District  Judge. 

I  concur,  except  that  I  think  we  should  not  review  the 
earlier  orders.  Such  orders  as  those  making  pleadings  more 
definite  and  certain,  or  numbering  the  causes  of  action  sep- 
arately, or  granting  bill  of  particulars,  should  under  no 
circumstances  come  before  this  court;  they  do  not  involve 
any  final  decision  on  substantial  rights  and  should  be 
within  the  power  of  the  court  which  prepares  the  cause 
for  trial.  An  order  striking  out  an  allegation  from  a  plead^ 
lug  may,  however,  go  to  the  merits  of  the  case,  and  in  such 
»5825*— 17— VOL  6 ^29 
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a  case  should  be  reviewable.  If,  for  example,  in  the  case 
at  bar  the  third  amended  complaint  had  been  sufficient,  but 
only  because  of  some  allegation  struck  out  in  one  of  the 
prior  orders,  the  correctness  of  so  much  of  that  order  should 
be  raised.  However,  the  third  amended  complaint  was  suf- 
ficient as  it  stood  and  it  is  not  necessary  to  consider  whether 
any  allegations  struck  out  earlier  were  material  or  not.  If 
any  of  those  allegations  were  erroneously  stricken  out,  the 
plaintiff  may  still  offer  the  proof  on  the  trial  and  take  an 
exception  to  its  exclusion.  Such  an  exception  will  raise 
not  only  the  technical  validity  of  the  order  but,  what  is 
much  more  important,  whether  the  proof  excluded  was  of 
enough  consequence  to  affect  the  result;  the  question  will 
come  up  like  any  other  exception  to  the  exclusion  of  evi- 
dence. As  the  case  now  comes  up  the  orders  striking  out 
the  allegations  are  moot,  and  should  not  be  decided.  The 
question  whether  by  accepting  the  privilege  of  amendment 
conferred  by  the  orders  striking  out,  the  plaintiff  waived 
any  right  to  appeal,  was  not  urged  upon  the  argument;  it 
should  not  be  decided,  in  my  judgment. 


UNITED  STATES  v.  AMERICAN  CAN  CO.  ET  AL.-» 

(District  Court,  D.  Maryland.    February  23,  1916.) 

[230  Fed.  Rep.,  859.] 

Monopolies  20 — Combinations  in  Bsstsaint  of  Tbaob — Suit  vob 
Dissolution. — Defendant  American  Can  Company  was  organized 
in  1901  with  capital  stock,  common  and  preferred,  of  188,000,000, 
$78,000,000  of  which  was  issued  to  the  promoters  in  payment  for 
95  plants  which  made  probably  90  per  cent  of  the  cans  then  manu- 
factured for  sale  in  the  United  States  and  options  on  which  had 
been  secured  by  the  promoters.  They  paid  for  the  plants  in  cash 
or  its  equivalent  in  stock  at  one-half  par  value  $23,500,000.  New 
plants  with  new  machinery  of  equal  capacity  could  have  been  built 
for  not  to  eatceed  $10,000,000,    For  some  of  the  plants  tl;ey  paid 

^Tqt  oplnloii  on  the  form  of  decree  (234  Fed.  1019),  see  poMt, 
page  518. 

^Tbe  case  is  now  pending  In  the  Supreme  Court  on  the  appeal  of 
the  Qnited  Stat^. 
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many  times  tbe  value  of  thfi  physical  property.  They  also  required 
the  sellers  if  individuals,  or  if  corporations  their  officers,  to  sign 
agreements  not  to  again  engage  in  the  business  for  15  years  within 
3,000  miles  from  Chicago.  Defendant  also  acquired  patents  on  can- 
making  machinery  and  made  contracts  with  the  principal  manufac- 
turers of  the  best  machinery  intended  to  prevent  others  from  buy- 
ing it  for  a  term  of  years.  During  the  first  year,  defendant  largely 
increased  prices ;  but,  the  effect  being  to  induce  others  to  enter  the 
business,  it  abandoned  the  policy.  About  two-thirds  of  the  plants 
purchased  were  closed.  By  the  end  of  12  years,  when  the  Gk>vern- 
ment  brought  suit  f6r  its  dissolution,  defendant  was  perhaps  mar- 
keting no  more  cans  than  the  aggregate  of  its  competitors.  For 
some  years  before  the  suit,  defendant  did  not  attempt  to  do  away 
with  competition,  or  to  monopolize  the  business,  but  its  methods 
and  prices  were  fair  and  its  standing  good  with  customers  and  com- 
petitors. The  most  of  the  concerns  absorbed  by  it  and  of  others 
afterward  acquired  went  out  of  existence.  Held,  that  the  organiza- 
tion and  early  methods  of  de[860]fendant  were  intended  and  cal- 
culated to  restrain  competition  in  the  manufacture  and  sale  of 
cans,  and  to  monopolize  the  same,  and  were  clearly  illegal  as  in 
violation  of  Sherman  Anti-Trust  Act  July  2,  1800,  c.  647,  19  1  and 
2,  26  Stat  200  (Ck>mp.  St.  1913,  SI  8820,  8821) ;  that  while  its  large 
capital  and  business  make  it  a  potential  instrument  which  may 
be  used  to  restrain  er  monopolize  a  part  of  the  commerce  among 
the  States,  so  long  as  no  attempt  is  being  made  at  present  to  so  use 
them,  and  in  view  of  the  fact  that  former  conditions  cannot  be 
restored,  and  that  under  its  present  methods  by  reason  of  its  wide- 
spread business,  packers  are  enabled  to  make  more  beneficial  con- 
tracts for  the  purchase  of  cans  for  future  use,  both  from  it  and 
its  competitors,  than  ever  before,  no  public  interest  would  be  served 
by  its  dissolution,  but  that  such  interest  would  be  better  served  by 
permitting  the  suit  to  stand  open  for  such  future  action  as  changed 
conditions  may  require.^ 

[Ed.  Note.— For  other  cases,  see  Monopolies,  Dec  Dig.  20.) 

In  Equity.  Suit  by  the  United  States  against  the  Ameri- 
can Can  Company,  the  Sanitary  Can  Company,  the  Missouri 
Can  Company,  the  Martin  Wagner  Company,  the  Boston 
Wharf  Company,  the  Max  Ams  Machine  Company,  the  Free- 
man-Duncan Transfer  &  Realty  Company,  the  Hawaiian 
Pineapple  Company,  Limited,  the  American  Sheet  &  Tin 
Plate  Company,  Daniel  G.  Reid,  Fred  S.  Wheeler,  Henry  W. 
Phelps,  Franklin  Rudolph,  Rensselaer  H.  Ismon,  W.  F.  Dut- 
ton,  Roy  A.  Burger,  Frank  D.  Throop,  William  T.  Graham, 

•  ByUabua  copyrighted,  19ie»  by  West  PubUdang  Ckmqwoy. 
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Edmund  C.  Converse,  Francis  L.  Hine,  James  McLean, 
George  C.  McMurtry,  William  Henry  Moore,  Joseph  W. 
Ogden,  Ray  L.  Skofield,  J.  Hobart  Moore,  William  Y.  Bogle, 
George  W.  Cobb,  William  A.  Wagner,  Edward  A.  Kerr, 
Frederick  W.  Wagner,  Charles  M.  Ams,  Emil  Ams,  Joseph 
B.  Bussell,  William  G.  Duncan,  and  Michael  Espert.  On 
final  hearing.    Decree  deferred. 

George  Carroll  Todd^  Asst.  Atty.  Gen.,  Henry  E.  Colton 
and  William  T.  Chantland^  Special  Asst.  Attys.  G«n.,  and 
Samuel  K.  Dennis^  U.  S.  Atty.,  of  Baltimore,  Md.,  for  the 
United  States. 

John,  Barton  Payne^  of  Chicago,  111.,  George  R.  WiUis,  of 
Baltimore,  Md.,  L.  A.  Welles ,  of  New  York  City,  and  Fred- 
erick R.  Williams^  of  Baltimore,  Md.,  for  defendants. 

Rose,  District  Judge. 

The  United  States,  hereinafter  called  the  "  Government," 
brings  this  proceeding  under  the  fourth  section  of  the  Anti- 
Trust  Act  of  July  2,  1890.  It  says  that  the  American  Can 
Company,  a  New  Jersey  corporation,  was  formed  and  has 
since  been  maintained  in  violation  of  the  first  and  second  sec- 
tions of  that  statute.  Originally  there  were  9  other  corpo- 
rate and  27  individual  defendants.  By  consent  at  the  hear- 
ing the  petition  was  dismissed  as  to  5  of  the  former  and  8  of 
the  latter.  All  of  the  defendants  other  than  the  American 
Can  Company  were  brought  into  the  case  because  the  Gov- 
ernment thought  they  had  taken  part,  either  in  its  illegal  or- 
ganization, or  in  its  subsequent  unlawful  acts.  It  will  be  re- 
ferred to  many  times.  The  other  defendants  will  be  men- 
tioned much  less  frequently.  For  brevity,  it  will  be  called 
the  "defendant.'' 

It  has  put  516  witnesses  on  the  stand ;  the  Government  846. 
Between  1,500  and  1,600  exhibits  have  been  filed.  The  record 
covers  more  than  8,700  printed  pages.  Nevertheless,  an  ordi- 
nary collision  [861]  case  on  the  admiralty  side  of  the  court, 
or  a  moderately  contested  proceeding  in  bankruptcy,  would 
raise  more  issues  of  fact.  The  Government  proved  one  set 
of  circimistances.  By  cross-examination  the  defendant  sought 
to  mioimi^  Iheir  effecti  but  it  offered  no  evidaaoe  in  con- 
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tradiction.  When  its  turn  came,  it  proved  other  things.  The 
Government  attempted  to  show  from  defendant's  witnesses 
that,  either  they  were  not  as  well  informed  as  they  supposed 
themselves  to  be,  or  that  there  were  many  things  in  economics 
undreamt  of  in  their  philosophy ;  but,  as  a  rule,  it  did  not  un- 
dertake to  show  that  they  were  wrong  as  to  any  actual  fact 
of  real  materiality  or  importance. 

WHAT  HAS  BEEN   PROVED. 

What  has  been  proved  is:  First,  that  the  defendant  was 
organized  to  monopolize  interstate  trade  in  cans,  and  to 
attain  that  object  such  trade  was  unlawfully  restrained  by  it, 
and  by  those  who  formed  it  and  directed  its  earli^  activi- 
ties, and  that  some  of  those  individuals  still  participate  in 
its  management  and  control.  Second,  for  some  time  before 
the  filing  of  the  petition  in  this  case,  it  had  done  nothing  of 
which  any  competitor  or  any  consumer  of  cans  complains, 
or  anything  which  strikes  a  disinterested  outsider  as  unfair 
or  uaethic^l. 

UBOAL  CONTENTIONS  OF  THE  PARTIES. 

The  Government  says  that  certain  restraints  once  illegally 
imposed  by  the  defendant  upon  the  trade  are  still  in  force, 
in  part  at  least.  The  defendant  replies  that,  if  in  any  sense 
so  much  is  true,  such  restraints  have  long  ago  become  theo- 
retical rather  than  real,  and,  if  the  court  thinks  it  worth 
while,  the  defendant  has  no  objection  to  their  being  declared 
illegflJ,  or  even  to  an  injunction  forbidding  their  further 
enforcement. 

The  real  controversy  between  the  parties  goes  much 
deeper.  The  Government  says  the  defendant,  by  its  size, 
its  wealth,  and  its  power,  exerts  a  great  influence  upon  the 
entire  trade  in  cans,  and  that  this  influence,  in  some  very 
important  respects,  notably  as  to  the  fixing  of  the  price  of 
packers'  cans,  is  so  great  that  it  may,  without  straining 
words,  be  said  to  dominate  the  market 

The  defendant  answers  its  size  is  not  a  crime.  The  Qov- 
emjgaenjt  replies,  m  substance: 
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"True,  provided  such  size  is  the  result  of  natural  and  legitimate 
growth,  but  not  when  it  is  the  outcome  of  unlawful  means  used  for 
the  very  purpose  of  securing  a  control  of  the  market.  In  the  latter 
case,  so  long  as  the  control  continues,  the  illegal  purpose  is  still  in 
process  of  execution,  and,  if  nothing  short  of  dissolving  the  defend- 
ant into  a  number  of  smaller  companies  will  completely  emancipate 
the  trade,  the  court  must  decree  such  dissolution." 

"  The  combination  among  the  once  independent  concerns  might  have 
been  otherwise  effected.  They  might  have  subjected  themselves  to 
control  of  a  single  will,  while  each  still  preserved  its  individual  exist- 
ence. In  that  event,  it  would  be  clear  that  the  court  could  and 
should  put  an  end  to  the  agreement  among  them." 

Reference  is  made  to  those  cases  which  hold  that  the  way 
in  which  the  combination  is  brought  about  is  immaterial. 
If  it  seeks  an  end  forbidden  by  the  Anti-Trust  acts,  and  that 
end  is  attained  in  whole  or  [862]  in  part,  the  Government 
has  a  right  to  demand  that  it  be  dissolved. 

The  defendant's  answer  may  be  thus  summed  up : 

"With  a  very  few  exceptions,  only  one  of  which  is  of  any  real 
importance,  all  the  units  which  have  at  any  time  come  under  its 
control  are  dead,  beyond  the  hope  of  resurrection.  The  court  cannot 
call  back  to  life  the  many  can-making  concerns  which  died  that  the 
defendant  might  come  into  being,  or  which  have  since  yielded  up 
their  lives  to  it.  No  order  of  court  can  make  the  dead  breathe 
again." 

"The  number  of  once  independent  concerns  absorbed  by  it  can,  it 
is  true,  be  ascertained.  If  the  court  is  bound  to  come  as  near  as 
it  can  to  putting  things  back  as  they  were,  it  must  dissolve  the  de- 
fendant into  a  like  number  of  parts.  Everybody  feels  that  it  is  under 
no  such  obligation.  The  €k)vernment  does  not  ask  that  the  defendant 
shall  be  divided  into  more  than  about  half  a  dozen  separate  corpo- 
rations. Why  will  it  be  content  with  a  dissolution  perhaps  one- 
twentieth  as  drastic  as  would  be  required  to  restore  the  original 
status?  Obviously,  because  it  recognizes  that  a  court  of  equity 
neither  wiU,  nor  should,  cause  loss,  destruction,  or  inconvenience, 
unless  it  has  reasonable  and  probable  grounds  to  believe  that  by  so 
doing  it  will  accomplish  affirmative  good.  Its  business  is  to  prevent 
and  remedy,  not  to  punish.  If  it  will  not  order  a  dissolution  into 
100  parts  because  nothing  would  be  gained  thereby,  it  will  not 
decree  a  division  liUo  6  or  even  into  2.  unless  it  believes  that  goo^l 
win  follow.  It  must  deal  with  facts  as  it  finds  them.  If  an  lUegul 
agreement  is  stlU  in  force.  It  must  end  It-  If  Uie  agreement  lias  long 
since  been  executed,  and  is  Itself  at  an  end,  the  court  may^  If  It  caOp 
put  things  back  where  they  were  before  the  agreement  was  madej 
butt  ^t  Humpty  Dumpty  cannot  be  set  up  again,  the  court  must  do 
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the  best  it  may  with  conditions  as  they  are.    The  record  shows  that 
any  dissolution  will  do  more  harm  than  good.** 

To  this  the  Government  replies  that: 

"Even  if,  for  the  sake  of  the  argument,  the  soundness  of  defend- 
ant's statement  of  legal  principles  should  be  admitted,  it  remains  true 
that  defendant  acquired  its  controlling  position  in  the  trade  as 
the  result  of  an  unlawful  combination;  that  such  control,  even  when 
legitimately  acquired,  if  not  illegal,  is  at  the  best  a  danger;  and 
that,  by  the  dissolution  asked  for,  it  can  and  should  be  ended." 

WHY  THE  FACTS  ABE  REVIEWED. 

It  is  upon  the  answers  which  the  law  requires  to  be  given 
to  these  contentions  that  the  judgment  of  this  court  must 
turn.  Any  statement  of  facts,  in  addition  to  that  already 
made,  other  than  those  which  bear  upon  the  present  relation 
of  the  defendant  to  the  can  trade,  and  upon  the  probable  ef- 
fect of  its  dissolution,  or  of  its  remaining  undissolved,  upon 
the  public  interests,  is  therefore,  strictly  speaking,  unneces- 
sary. The  case  may  not  stop  here.  It  is  not  probable  that 
either  side  will  accept  the  conclusions  above  stated  as  being 
at  once  both  accurate  and  complete.  The  court  of  first 
instance  should  give  the  appellate  tribunal  the  benefit  of 
its  examination  of  the  evidence  whenever  the  facts  are  dis- 
puted or  the  inferences  which  should  be  drawn  from  them 
are  contested. 

Moreover,  the  history  of  the  formation  of  the  defendant, 
and  of  its  subsequent  conduct,  of  its  effect  upon  its  com- 
petitors, actual  or  potential,  and  upon  the  first  and  upon 
the  ultimate  consumers  of  cans,  may  be  of  far-reaching 
social  and  economic  interest.  All  the  18  volumes  of  the 
record  have  been  carefully  studied  to  make  sure  what  were 
the  real  issues  in  this  case.  It  will  be  worth  while  to  sum- 
marize the  story  they  tell. 

[868]  packers'  cans  akd  general  line  oans. 

The  can-making  trade  has  always  made  a  distinction  be- 
tween cans  for  hermetically  sealing  food  products  and  cans 
for  other  purposes.  They  call  the  former  packers',  the  latter 
general  line,  cans.    Almost  all  packers^  cans  are  now  made  of 
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certain  standard  shapes  and  sizes,  which  are,  or  which  are 
intended  to  be,  the  same,  no  matter  from  what  shop  they 
come.  On  the  other  hand,  general  line  cans  are  of  every  va- 
riety, shape,  and  size,  according  to  the  use  to  which  they  are 
to  be  put,  and  the  taste  of  him  whose  goods  are  to  go  in  them. 
There  have  therefore  always  been  more  customers  for  ma- 
chinery for  making  packers'  than  for  the  manufacture  of 
general  line  cans-  The  progress  of  invention  in  the  former 
has,  accordingly,  been  more  rapid.  Modern  machinery  for 
the  fashioning  of  packers'  cans  doubtless  costs  far  more  than 
that  in  use  16  or  17  years  ago,  but  even  now  it  can  be  in- 
stalled at  an  expense  which  is  small  as  compared  with  the 
outlay  necessary  to  equip  such  a  plant  as  is  required  in  many 
other  industries.  The  small  manufacturer  has  much  greater 
difficulty  in  so  fitting  himself  for  the  manufacture  of  general 
line  cans,  as  to  enable  him  to  compete  in  all  their  kinds  on 
approximately  equal  terms  with  a  powerful  rival.  He  can- 
not aflPord  to  buy  all  the  types  of  machines  which  might  be 
more  or  less  advantageously  employed  in  making  some  sorts 
of  general  line  cans,  because  he  will  have  very  little  use  for 
some  of  them.  He  can  wisely  buy  only  such  as  are  fitted  for 
the  making  of  the  relatively  few  varieties  of  cans  for  which 
he  can  build  up  a  considerable  demand,  or  which  can  be  used 
for  some  of  the  simpler  operations  required  for  the  making 
of  many  kinds.  Favored  by  local  conditions,  such  as  proxim- 
ity to  markets,  etc.,  he  may  still  make  partially  by  hand, 
and  sometimes  may  competitively  sell,  some  sorts  of  general 
line  cans. 

CAN  MAKTNTG  FOR  SALE  AND  CAN  MAKING  FOR  USE. 

There  have  always  been,  as  there  are  now,  can  makers  who 
sell  all  the  cans  they  make,  can  makers  who  use  all  they 
make,  and  still  others  who  make  a  part  or  all  of  those  they 
use  and  who  habitually  or  occasionally  sell  some  of  those  they 
make*  Itwas  forinerly  quite  common  for  packers,  and  even 
for  very  small  packers,  to  make  the  cans  they  used.  Most  of 
the  work  was  done  by  hand.  The  machines  they  had  were 
cheap  and  simple.  Many  packers^  especially  those  whose 
canneoes  were  in  rural  districts  or  in  small  towns  or  villages^ 
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felt  it  expedient,  if  not  necessaryj  to  find  work  throughout 
the  year  for  some  of  the  hands  whose  services  they  needed  in 
the  packing  season.  This  practice  was  going  out  of  fashion 
before  the  organization  of  defendant.  To-day  it  is  almost  ex- 
tinct among  small  packers*  On  the  other  hand,  tin  cans  are 
now  used  for  many  pui" poses  for  which  they  were  not  then 
employed.  There  are  concerns,  each  of  which  use  great 
quantities  of  them,  and  of  these  a  number  prefer  to  make 
those  which  they  need.  Moreover,  in  some  regions  peculiar 
conditions  make  it  almost  necessary  that  the  user  shall  be  also 
the  maker.  For  illustration,  salmon  packing  is  one  of  the 
niost  important,  if  not  the  most  important,  of  all  Alaskan  in- 
dustries. The  season's  supplies  needed  for  [864  J  the  can- 
neries on  the  banks  of  the^e  far  noithem  rivers,  and  for  the 
men  who  work  in  themj  must  be  sent  up  from  the  States,  On 
the  return  voyage  little  is  brought  back  except  canned  sal- 
mon.  An  empty  can  takes  as  much  room  in  the  vessers  hold 
aJ9  a  full  one,  while  the  tin  needed  to  make  several  thousand 
cans  will  occupy  no  more  space  than  a  case  of  a  few  dozen 
filled  tins.  Therefore  those  u^d  in  Alaska  are  made  at  the 
canneries  there.  A  circumstance  which  illustrates  how 
comparatively  easy,  from  an  economic  standpoint,  it  still  is 
to  make  cans  in  small  factories  remote  from  indtBtrial 
(^ntera. 

CAN     MAKING    BEFORE    DEFENDANT'S    UXY, 

In  the  fall  of  1899,  or  the  winter  of  1899-1 900^  there  were 
somewhere  from  100  to  175  can  makers  who  sold  some  or 
all  of  the  cans  they  made.  Their  establishments  varied  in 
size  and  importance  from  little  shops  turning  out  a  few 
hundred  dollars  worth  of  cans  a  year,  to  well -equipped  fac- 
tories whose  sales  in  the  like  time  ran  up  to  hundreds  of 
thousands  of  dollars.  For  the  most  part,  each  of  them  had 
one  plant.  There  were  a  few  esceptions.  The  Pacific  Sheet 
Metal  Works  had  factories  at  Los  Angeles,  San  Francisco, 
Astoria,  and  Fair  Haven.  Norton  Broa'  factory  was  at 
May  wood,  Ilh  Corporations  controlled  by  it  had  plants  at 
Baltimore  and  on  Long  Island.  There  was  a  Hunt  plant  at 
Cleveland,  and  another  at  Kansas  City.    The  relations  be- 
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tween  Black  and  Krebs  at  Baltimore  and  the  Dugdale  Can 
Company  at  Indianapolis  were  close,  as  were  those  of  the 
R.  Tyne  Smith  Can  Company  of  Baltimore  and  the  Tri- 
State  Can  Company  of  Keokuk.  Doubtless  there  were  other 
such  instances,  but  there  could  not  have  been  many.  From 
time  to  time  there  were  price  agreements  between  a  few  of 
the  larger  makers  in  particular  sections  of  the  country ;  for 
example,  in  Baltimore  among  the  so-called  Big  Four,  and 
in  the  Chicago-Indianapolis  district.  These  were,  of  course, 
terminable  by  any  of  the  parties  at  any  time.  In  the  light  of 
our  present  knowledge,  they  were  doubtless  illegal,  as  they 
were  certainly  non-enforceable.  There  was  always  the  prob- 
ability that  one  of  the  parties  to  such  a  gentlemen's  agree- 
ment might  suspect  that  some  one  of  the  others  was  not  act- 
ing as  a  gentleman  should,  and  then,  as  apparently  hap- 
pened in  1898,  open  competitive  warfare  took  the  place  of 
Uie  more  or  less  uneasy  truce  which  had  for  a  while  pre- 
vailed. In  short,  although  in  certain  districts  barriers 
against  competition  were  from  time  to  time  erected,  some  of 
which  proved  for  a  while  more  or  less  effective,  actual  com- 
petition in  large  parts  of  the  country  was  always  operative, 
and  in  all  sections  and  at  all  times  there  were  the  potential 
possibilities  of  a  competition  which  in  a  few  hours  might 
become  real  and  intense.  So  far  as  the  record  discloses, 
there  never  was  any  restraint  upon  the  perfect  freedom  of 
competition  in  the  sale  of  general  line  cana 

It  is  not  easy  to  say  what  the  condition  of  the  can-making 
industry,  as  viewed  from  the  standpoint  of  those  engaged 
in  it  then,  was.  The  difficulty  arises  from  the  fact  that  most 
of  the  witnesses  who  have  testified  each  tell  two  mutually 
contradictory  stories.  In  one  breath,  they  describe  the  ac- 
tual conditions  of  the  business  under  the  strain  [866]  of 
the  competition,  subject  to  which  it  was  then  carried  on, 
as  very  bad.  They  paint  its  future  prospects  as  gloomy  in 
the  extreme.  In  the  next  breath,  when  asked  to  explain  the 
reasonableness  of  the  prices  at  which  they  sold  out  to  de- 
fendant and  which  might  be  anywhere  from  2  to  25  times 
the  tangible  value  of  all  they  had  in  the  business,  they  wax 
eloquent  over  the  large  profits  they  were  making  and  the 
hopeful  outlook  that  the  future  had  for  them. 
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The  fads  probably  were  that  many,  if  not  moat,  of  the 
can  factories,  in  common  with  almost  all  other  lines  of  busi- 
ness, had  felt  acutely  the  hard  times  frcmi  1893  to  1898,  aug- 
mented as  they  were  by  the  sharp  price  war  in  packers'  cans 
in  the  last-named  year.  About  that  time  tin  plate  fell  to 
what  apparently  was  the  lowest  point  it  ever  reached.  As 
a  result,  packers'  cans  then  sold  for  less  than  they  have  ever 
brought  at  any  other  time,  before  or  since.  Many  of  the 
can  makers  had  shared  in  the  improvement  in  general  busi- 
ness conditions  which  set  in  shortly  after  midsummer  of 
1898,  and  in  the  period  which  followed  some  of  them  doubt- 
less did  very  well  indeed.  The  men  in  that  business,  like  all 
others,  had  their  ups  and  downs,  their  trials  and  their  wor- 
ries, among  which  not  the  least  was  the  energetic  efforts  of 
their  competitors  to  get  their  customers  away  from  them. 

Comparatively  few  of  them  were  well  equipped  with  the 
best  machinery  then  obtainable.  Not  many  of  the  plants 
were  housed  in  buildings  erected  for  them.  Most  of  them 
occupied  structures  which  had  been  originally  put  up  for 
other  purposes.  Relatively  little  high  skilled  labor  was 
then,  or  apparently  now  is,  required  in  can  making.  Under 
such  conditions,  provisions  for  the  employ^'  comfort  and 
health  were  not  likely  to  be  what  they  should  have  been. 

GENERAL  GONOrnONS  IK   1899-1901. 

The  period  of  depression  which  followed  the  panic  of 
1893  was  by  one  cause  or  another  prolonged  until  the  close 
of  the  Spanish-American  War,  five  years  later.  When  the 
tide  turned,  it  did  so  with  a  rudi.  In  a  few  weeks  the  indus- 
trial and  financial  world  passed  from  the  nadir  of  pessi- 
mistic gloom  to  the  zenith  of  optimistic  glamour.  Some 
men  made  fortunes  almost  over, night,  and  countless  others 
hoped  to.  Some  of  the  earlier  combinations,  or  so-called 
"trusts,"  whose  formation  and  activities  had  led  to  the 
passage  of  the  act  under  which  this  proceeding  was  insti- 
tuted, had  been  very  successful.  It  was  quite  as  true  that  a 
number  of  others  had  in  the  panic,  or  in  the  subsequent  era 
of  depression,  gone  down  to  destruction.  The  misfortimes 
of  those  who  failed  were  forgotten,  or,  when  recalled,  were 
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laid  to  individual  mismanag^nent.  Most  people  believed 
that,  if  a  monopoly  could  be  secured  in  any  line  of  busi- 
ness, the  profits  which  would  be  earned  would  be  almost  un- 
limited. Some  shrewd  men  knew  that,  in  that  state  of  public 
opinion,  the  money  which  would  be  made  by  those  who  pro- 
moted the  combination  of  most  of  the  leading  competitors 
in  any  line  of  industry,  might  be  magnificent.  Perhaps  even 
they,  to  a  greater  or  less  extent,  shared  in  the  g^ieral  opin- 
ion that  2  and  2  so  put  together  would  make,  not  4,  but  22. 
But  whether  it  was  sound  or  not  made  little  differ^ice  to 
them.  They  did  not  expect  to  get  their  re[8C6]ward  from 
the  successful  operation  of  the  combination.  With  good 
management  they  might  realize  their  profits  before  it  had 
really  started  in  business. 

It  was  almost  universally  supposed  that  there  were  no 
legal  obstacles  in  the  way  of  combining  any  number  of 
individual  plants,  no  matter  how  large  a  proporticm  they 
might  ccmstitute  of  all  theretofore  engaged  in  any  one  line 
of  business.  Men  thought  that  United  States  v.  Knight^ 
156  U.  S.  1,  15  Sup.  Ct.  249,  39  L.  Ed.  325,  had  been  de- 
cided upon  the  facts  as  the  world  knew  them  to  be,  and  not 
as  the  subsequent  decisions  of  the  Supreme  Court  showed, 
merely  upon  that  small  portion  of  such  facts  which  the  rec- 
ord in  that  case  happened  to  disclose. 

From  1898  to  1902,  or  thereabouts,  the  work  of  forming 
new  combinations  went  rapidly  on.  In  some  industries,  as 
in  the  manufacture  of  steel,  there  was  special  and  real  need 
for  bringing  under  one  control  the  whole  series  of  opera- 
tions, which  began  with  the  mining  of  the  ore  and  ended 
with  the  delivery  of  the  finished  product  to  the  ultimate 
consumer.  In  still  others  there  %Yere  peculiar  conditions 
which  seemed  to  make  some  consolidation  expedient.  In 
many  there  was  something  or  other  which  might  have  been 
bettered.  In  allj  some  of  the  things  which  one  would  rather 
have  had  otherwise  were  brought  about  by  the  pressure  of  the 
competitive  struggle.  The  panacea  popular  in  financial  and 
business  circles^  if  not  among  the  consumers,  was  the  elimi- 
nation of  competition. 
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One  of  the  difficulties  in  finding  out  how  far  any  par- 
ticular combination  was  really  the  result  of  internal  eco- 
nomic and  industrial  forces  is  that  those  forces  never  worked 
alone.  The  activity  of  promoters  who  might  be  men  already 
in  the  trade,  but  who  sometimes  never  had  been,  usually 
bore  a  large  part  in  bringing  about  a  consolidation.  Often 
it  had  more  to  do  with  the  result  than  all  other  causes 
combined,  and  in  some  cases  it  is  difficult  to  resist  the  con- 
clusion that  it  was  about  the  only  reason  why  amalgamation 
was  ever  attempted.  It  is  quite  possible  that  in  an  industry 
like  can  making,  as  it  was  carried  on  in  the  closing  years 
of  the  last  century  by  more  than  100  separate  concerns,  no 
union,  however  desirable  from  the  standpoint  of  either  the 
can  makers  or  the  public,  could  have  been  brought  about 
except  by  the  efforts  of  some  individuals  who  thought  they 
could  make  a  quick  and  large  profit  for  themselves  by  unit- 
ing the  various  plants  under  one  management,  no  matter 
what  the  immediate  or  even  the  ultimate  results  of  such 
union  might  prove  to  be.  If  that  be  so,  those  who  think 
the  result  desirable  wiU  hold  that  promoters'  profits  and  the 
extravagant  simis  required  to  induce  so  many  independent 
manufacturers  to  sell  out  were  a  part  of  the  inevitable 
price  of  achieving  a  useful  purpose.  Unfortunately,  under 
such  circumstances  the  cost  of  getting  rid  of  competition 
sometimes  proves  almost  as  great  as  that  of  letting  it  alone. 

defendant's  genesis. 

To  pass  from  the  general  to  the  particular:  The  men  who 
really  brought  about  the  organizntion  of  the  defendant  do 
not  appear  to  have  [867]  been  more  than  five  in  number, 
and  only  one  of  them,  Edwin  Norton j  was  a  can  maker. 
He  did  practically  all  the  work  of  persuading^  inducing,  or 
coercing  the  can  makers  to  sell  out.  He  and  his  brothers 
had  been  for  a  number  of  years  the  largest  and  doubtless 
the  most  generally  known  manufacturena  of  cans  in  the 
country,  as  he  was  certainly  one  of  the  most  active  and 
aggressive.  The  factories  of  his  firm  had  probably  the  best 
equipment  of  labor -saving  machinery.  Certainly  in  this 
respect  they  were  surpassed  by  none.    He  had  been  a  party 
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to  the  price-maintaining  agreements  and  a  prominent  figure 
in  the  price  war  already  alluded  to.  The  idea  of  forming 
a  can  combine  seems  to  have  occurred  to  him  more  than 
once,  although  the  record  appears  to  indicate  that  the  scheme 
which  was  actually  carried  through  originated  not  with  him, 
but  with  the  defendant  William  H.  Moore  and  his  partner 
and  brother,  the  defendant  J.  Hobart  Moore.  With  them 
from  the  beginning,  or  at  all  events  from  a  time  preceding 
the  actual  formation  of  the  company,  were  associated  the 
defendant  Daniel  G.  Reid  and  one  William  B.  Leeds,  now 
dead.  Coimsel  have  said  that  Norton  is  also  dead,  although 
that  fact  does  not  appear  to  be  stated  in  the  record.  The 
other  three  of  the  original  five,  namely,  the  two  Moores  and 
Beid,  although  defendants,  all  of  them  directors,  and  two 
at  least  of  them  active  in  the  management  of  the  defendant, 
have  not  testified. 

The  record  shows  that  in  the  latter  part  of  1899  Norton 
was  commissioned  by  the  Moores  to  get  options  on  can- 
making  plants,  and  then,  or  later,  on  plants  for  making 
can-making  machinery  as  well.  He  set  about  this  mission 
promptly,  and  apparently  had  little  difficulty  in  getting 
many  of  the  desired  options.  These,  by  their  terms,  were  to 
expire,  if  not  exercised,  on  May  1,  1900.  According  to  his 
contemporaneous  written  statement,  the  work  of  obtaining 
those  desired  had  been  practically  completed  before  the  25th 
of  April,  1900.  Before  that  date  came  around  there  had 
been  a  slump  in  the  stock  market,  and  for  a  short  while 
financiers  laid  aside  their  rose-colored  glasses.  Though  the 
first  options  had  named  Norton  as  the  prospective  buyer, 
the  fact  that  Judge  (William  Henry)  Moore  was  the  lead- 
ing spirit  in  the  new  venture  was  stated  by  Norton  and 
was  generally  known.  In  April  of  1900,  Norton  wrote  to 
those  from  whom  he  had  obtained  options,  telling  them, 
among  other  things,  that  the  slump  in  the  stock  market  had 
made  it  unwise  to  go  ahead,  and  requesting  an  extension 
of  the  option  to  January  1, 1901,  so  as  to  give  Judge  Moore 
ample  time  to  put  the  thing  through  properly,  when  con- 
ditions were  right 

For  the  purpose  of  discussing  the  situation,  various  meet- 
ings of  the  can  makers  who  had  given  options,  or  who  it  was 
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hoped  would  give  options,  were  called  by  Norton,  and  some 
of  these  meetings  he  attended  in  person.  Among  other 
things,  it  appears  to  have  been  suggested  at  them  that  it 
would  be  expedient,  in  view  of  the  prospective  consolida- 
tion, to  maintain  prices.  The  testimony  seems  to  indicate 
that  the  price  of  cans  during  1900  was  considerably  higher 
than  it  had  been  in  the  immediately  preceding  years.  Sub- 
sequently further  extensions  of  the  options  to  April  1,  1901, 
were  asked  and  secured.  They  were,  [868]  as  to  most  of 
the  plants,  exercised  about  the  20th  day  of  March  of  that 
year,  and,  as  to  nearly  all  of  the  rest,  within  60  days  there- 
after. 

WHAT   PROPORTION    OF   THE    CAN-MAKING   PLANTS   SOU)   OUT. 

The  parties  are  not  in  agreement  as  to  the  precise  num- 
ber of  plants  taken  over  by  the  defendant.  Controversy  is 
over  classification,  rather  than  as  to  the  ultimate  facts.  The 
president  of  the  defendant  on  April  21,  1903,  in  his  report 
to  its  stockholders,  said  that  when  it  was  formed,  and  since, 
it  had  taken  over  123  plants.  Almost  all  of  these  were 
acquired  at  or  within  60  days  after  defendant's  organiza- 
tion.  A  few  of  them  were  establishments  not  engaged  in  the 
making  of  cans,  Dut  in  the  manufacture  of  cati-making  ma- 
chinery. It  is  not  worth  while  to  try  to  estimate  accurately 
the  number  of  can-making  plants  acquired  by  the  defend- 
ant at  or  about  the  time  of  its  formation.  To  put  them 
somewhere  over  100  will  be  near  enough  the  trtith.  The 
industry  of  one  of  the  counsel  for  the  defendant  has  picked 
out  of  the  record  and  marshaled  in  his  brief  the  names  of  77 
concerns  which  were  in  business  at  the  time  defendant  was 
formed,  and  were  not  acquired  by  it.  A  comparison  of  this 
list  with  the  record  shows  that  a  number  of  them  were  en- 
gaged in  canning  or  in  other  lines  of  industry  and  sold  a 
part  of  the  cans  they  made.  In  many  cases^  the  purchase  of 
the  can-making  plants  apart  from  the  business  with  which 
they  were  connected  would  have  been  impossible.  Still 
others  were  small  hand  shops,  sometimes  making  other 
things  besides  cans.  As  to  many  of  them,  the  record  gives 
little  or  no  information  except  ihat  individuals,  firmSj  or 
corporations  by  their  names  are  believed  by  witnesses  to 
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have  been  in  business  in  1901.  A  very  few  of  them  are  still 
making  cans.  If  in  1901  their  output  had  been  as  large  as 
it  now  is,  some  of  these  surviving  would  have  been  consid- 
ered important. 

It  is  significant  that  nearly  all  which  now  exist  began  busi- 
ness in  1900  or  1901,  after  everybody  knew  that  a  scheme 
to  combine  the  existing  plants  was  on  foot.  Whether  the 
then  prospective  absorption  of  the  existing  factories  led  to 
a  belief  that  there  would  be  room  for  other  concerns,  or  to 
the  hope  that  a  new  shop  would  also  be  bought,  as  a  number 
were,  it  boots  not  now  to  inquire.  The  evidence  is  convinc- 
ing that  everybody  then  in  a  position  to  know  believed  that 
the  purpose  of  defendant's  promoters  was  to  absorb  prac- 
tically all  the  can-making  plants  of  any  importance.  At  the 
time  it  was  generally  supposed  that  they  had.  succeeded  in 
so  doing.  The  defendant  was  sometimes  referred  to  as  the 
hundred  per  cent  trust.  One  of  the  members  of  the  firm 
of  Norton  Bros.,  a  brother  of  Edwin,  testified  that  he  him- 
self never  thought  it  had  100  per  cent  of  the  country's  can- 
making  plants,  but  he  did  believe  it  had  from  95  to  98  per 
cent  of  the  total  capacity,  excluding  those  concerns  which 
made  cans  for  their  own  use.  It  is  very  possible  that  even 
this  estimate  is  somewhat  too  high.  Nevertheless,  many 
exceptionally  well-informed  witnesses  found  great  difficulty 
in  recalling,  in  their  section  of  the  country,  the  name  of  a 
single  can  plant  which  was  not  taken  over  by  defendant. 
No  such  approach  to  precise  accuracy  as  is  possible  in  the 
great  steel  industry,  which  can  be  carried  on  only  in  plants 
of  considerable  magnitude  is  possible  [869]  here,  hut  there  is 
every  reason  to  believe  that  the  defendant  acquired  the 
business  and  plants  of  concerns  which.on  the  1st  of  January, 
1900,  made  90  per  cent  of  the  cans  used  in  this  country  and 
not  made  by  establishments  which  themselves  used  the  whole 
or  a  part  of  their  output. 

WHY  Dm  so  MANT  CAN   MAKERS  SELL  OUT? 

How  were  so  large  a  proportion  of  the  can  makers  induced 
to  sell  9  Fear  of  what  would  happen  to  ttiem,  if  they  did 
not,  unquestionably  had  more  or  less  influence  with  a  good 
many  of  them.    There  is  some  testimony  that  Norton  told 
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some  of  them  that  if  they  did  not  sell  out  they  wpuld  be 
put  out. 

The  record  does  not  affirmatively  show  that  such  threats 
were  frequently  made.  Tliey  were  not  required.  Apart 
from  anything  he  saidj  apprehension  was  quite  general  that 
the  only  choice  was  between  going  out  or  being  driven  out. 
The  country  was  at  that  time  familiar  with  stories  of  the 
fate  of  those  who  in  other  lines  of  business  had  refused  lib- 
eral offers  from  combinations  previously  formed.  The  rec- 
ords  of  the  so-called  Anti-Trust  cases  have  since  shown  that 
some  of  these  tales  were  not  without  foundation  in  fact. 
What  was  most  feared  was  that  a  can  maker  who  did  not 
go  into  the  combine  would  have  difficulty  in  getting  tin  plate, 
the  raw  material  of  his  business.  The  concern  to  which  the 
defendant  the  American  Steel  &  Tin  Plate  Company  suc- 
ceeded, and  which,  together  with  that  successor^  will  be 
called  the  "  Tin  Plate  Company,"  had  been  then  recently  or- 
ganized*  Prominent  among  those  who  officiated  at  its  birth 
were  the  Moore  Bros.,  Keid,  and  Leeds.  Norton  and  others 
spoke  as  if  the  relations  between  the  proposed  can  com- 
pany and  the  new  Tin  Plate  Company  would  be  very  close* 
Throughout  the  can  trade  it  was  currently  believed  that  they 
would  be.  In  point  of  fact,  it  is  probable  that  they  did  not 
become  as  close  as  Norton  then  wished  everybody  to  think, 
or  as  close  as  he  then,  himself,  expected.  There  is  testimony 
that  he  afterwards  said  that  for  this  purpose  the  defendant 
had  been  born  a  year  too  late.  An  intimate  connection  be- 
tween the  Tin  Plate  Company  and  the  defendant  was  a  dan- 
ger to  all  other  can  makers.  If  it  should  suit  the  defendant 
to  wag©  a  price  war,  its  competitors  would  be  hopelessly 
handicapped  if  it  were  able  to  buy  its  raw  material  appre- 
ciably cheaper  than  they.  Nor  were  price  discriminations 
all  that  they  feared.  Failure  to  make  deliveries  when  and 
as  required  might  be  even  more  destructive  to  their  business. 
Before  the  defendant  was  formed,  it  became  known  that  it 
had  acquired  many  options  on  patents  for  can-making  ma- 
chinery, and  apprehension  that  it  would  be  difficult  for  out- 
siders to  secure  an  up-to-date  line  of  machinery  was  rife, 
andj  as  the  sequel  shows,  was  amply  justified- 
95825*— IT^^OL  % 80 
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MdJ^^ovesr,  «t  that  tim^  few  people  knew  anything  of  the 
ability  of  a  Eonall  producer  to  maintain  himself  in  oompeti- 
tnm  with  a  rival  having  reaources  ex<5eeding  his  10,  20,  or 
100  fold.  PtWribly,  the  last  word  on  that  subject  has  not  yet 
been  dpok^i,  but  the  experience  of  the  last  15  years  has  ap- 
patently  shown  that  in  many  lines  of  business  the  small 
[870]  man  can,  under  such  conditions,  live  and  even  thrive. 
Then,  many  feared  that  it  was  not  possible. 

It  is  to  be  bortte  in  mind  that,  for  reasons  already  stated, 
few  of  the  can  makers  were,  or  could  have  supposed  them- 
selves to  have  been,  even  moderately  equipped  to  carry  <m 
a  competitive  strug^  with  a  rival  possessed  of  many  times 
their  capital.  Some  of  them  who  were  financially  stronger 
than  most  of  the  others  were  elderly  meai,  or  were  in  poor 
health,  or  for  other  reasons  were  loath  to  venture  upon  so 
perilous  a  warfare. 

It  is  not  suggested  that  there  was  any  general,  intense, 
and  settled  objection  to  selling  out  to  the  defendant  or  its 
prmnoters.  If  there  had  been,  doubtless  so  many  would 
have  postponed  giving  options  that  the  idea  that  everybody 
was  going  in  could  not  have  so  rapidly  spread.  If  it  had 
not,  a  good  many  of  those  who  did  sell  out  might  never 
have  done  so.  AH  that  is  meant  is  that,  except  for  the 
feiiiis  alrea<ly  stated,  a  numbefr  who  gave  options  wotdd 
liot  hfltve  done  so,  and  s<»ne  of  those  who  really  were  willing 
enough  to  give  them  would  have  taken  a  ehance  on  standing 
out  for  evetti  a  larger  prioe  than  they  received. 

PUGB8  PAID  FOB  PLANTS. 

As  a  rule,  the  prices  paid!  were  liberal,  not  only  to  the 
verge  of  extravagance,  but  in  cases  almost  beyond  the  limits 
of  prodigality.  If  Korton  sometimes  showed  the  can  makers 
that  there  was  steel  in  his  scabbard,  his  hands  always 
dropped  gold.  The  record  doed  not  disdlose  a  single  case 
in  whieh  the  price  named  in  the  option  did  not  exceed  the 
value  of  all  thtf  tangible  property  transferred.  Tlie  amounts 
paid  appear  to  have  rang^  alt  the  way  from  1^  to  3S  times 
the  sum  which  Would  have  sufficed  to  have  replaced  the 
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|nropi!fty  Dold  with  brand  oew  artioks  of  the  same  kind. 
Before  agreeing  on  the  figures  to  be  inserted  in  an  option, 
Norton  does  not  appear  to  have  taken  the  trouble  either 
to  make  or  to  cause  to  be  made  any  inspection  or  appraise- 
ment of  the  plant  to  be  transferred.  Undft:  such  circum- 
stances, the  ratio  between  the  real  value  and  the  price 
named  depended  more  upon  the  nerve  or  the  impudence 
of  the  seller,  than  upon  any  estimate  of  his  property's  prob- 
able worth  to  the  new  combination. 

The  defendant  has  no  record  of  what  was  paid  for  the 
different  plants  so  acquired.  Wherever  the  seller  was  still 
alive,  could  be  located,  and  was  in  i^ysical  and  mental 
condition  to  testify,  the  Government  has  proved  by  him 
what  he  received  for  his  property,  and  so  far  as  he  could, 
or  would,  tell  what  it  had  cost  him.  In  some  cases  the 
former  information,  in  many  the  latter,  could  not  be  ob- 
tained. 

From  a  careful  study  of  what  the  record  discloses,  I 
have  reached  the  conclusion  that  the  amount  which  the 
promoters  agreed  to  pay  for  the  plants  taken  over  through 
them  was  probably  somewhere  around  $25/)00,000,  of  which 
not  more  than  $23,500,000  was  given  for  the  95  ^ants 
turned  over  to  the  def«idant  on  the  day  after  it  was  or- 
ganized. It  is  certain  that  for  half,  and  not  improbable 
that  for  a  third  or  less,  of  that  money,  defendant  could  have 
purchased  land,  erected  buildings,  and  equipped  them  with 
machinery  which  [871)  would  have  had  a  greater  capacity, 
could  have  been  operated  at  a  smaller  cost,  and  would  have 
been  at  least  as  well,  if  not  better,  located  with  reference 
to  the  needs  of  the  consumer  and  the  fadlities  for  trans- 
portation. 

It  is  true  that  not  all  of  the  sellers  rec<?iv©d  their  whole 
price  in  cash,  A  month  or  more  before  the  formation  of  de- 
fendant, Moore  Bros.,  calling  themselves  managers,  circu- 
lated A  subscription  agreement.  This  paper  set  forth  that  it 
was  proposed  to  organize  the  defendant;  that  its  stock  was 
to  be  one-half  common  and  one-half  preferred,  the  latter  en- 
titled to  a  cumulative  dividend  of  7  per  cent  per  annum ;  that 
by  the  issue  of  $39,000,000  of  prerfon*ed  stock  and  the  like 
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amount  of  common,  the  defendant  was  to  get  $7,000,000  cadi 
for  general  corporate  purposes,  and  the  real  property,  plants, 
buildings,  fixtures,  machinery,  tools,  patents,  trade-marks, 
and  good  wills  of  95  named  concerns.  For  every  $100  of 
purchase  mon^,  a  subscriber  was  to  receive  a  share  of  pre- 
ferred and  a  share  of  common  stock,  each  of  the  par  value  of 
$100.  Some  of  the  sellers  of  plants  took  all  of  the  consid- 
eration in  stock  on  that  basis.  Most  of  them  took  some  of  it. 
Within  limits,  efforts  were  made  to  induce  them  so  to  do. 
.  They  were  assured,  and  doubtless  with  entire  truth,  that  the 
new  company  could  not  be  formed  at  all  imless  the  larger 
part  of  its  stock  was  subscribed  for  by  those  whose  plants  it 
was  to  absorb.  Yet  no  one  of  the  sellers  was  actually  forced 
to  take  stock.  Some  of  those  who  received  among  the  highest 
prices,  both  absolutely  and  relatively,  did  not  take  a  share,  as, 
for  example,  one  concern  which  was  paid  $500,000  for  a  plant 
which  had  cost  it  from  $60,000  to  $70,000.  From  one  inci- 
dent, to  be  hereafter  referred  to  in  another  connection,  it 
must  be  inferred  that  the  stock  as  late  as  the  10th  of  the 
succeeding  October  could  still  be  sold  at  the  subscription 
price,  although  the  same  incident  strongly  suggests  that,  if 
at  that  time  any  large  quantity  had  been  offered  for  sale,  a 
bad  break  in  the  market  would  have  followed. 

RESTRICnVB  COVENANTS. 

With  very  few  exceptions,  all  the  options  contained  a 
clause  which  bound  the  sellers,  in  the  event  that  it  was  ac- 
cepted, not  to  engage  for  15  years  in  can  making  within  3,000 
miles  of  Chicago.  Where  the  seller  was  a  corporation,  its 
principal  officers  personally  bound  themselves  by  like  cove- 
nants. In  some  few  instances,  can  makers  declined  so  to  re- 
strict their  freedom,  and  still  their  plants  were  bought. 
Nevertheless,  the  promoters  obviously  attached  considerable 
importance  to  securing  such  covenants.  It  is  in  evidence  that 
the  owners  of  one  plant  struck  it  out  from  the  first  option 
they  signed.  Afterwards,  they  were  induced  to  give  another 
with  it  in,  but  in  return  were  allowed  to  raise  their  prioe 
from  $800,000  to  $700,000. 
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PURCHASE  OF  STOCKS  OF  MEBCHANDISE,  ETO. 

As  weeks  and  months  might  elapse  between  the  giving  of 
an  option  and  its  acceptance,  some  provision  had  to  be  made 
by  which  in  the  interval  the  prospective  sellers  could  carry 
on  business  with  fairness  to  themselves  and  to  the  would-be 
buyer.  The  price  named  in  the  option  was  intended  to  cbver 
only  what  may  be  summarized  as  the  [872]  plant,  patents, 
and  good  will  of  the  business,  including  its  real  estate  or 
leasehold  interests.  It  was  agreed  that  at  the  time  the  sale 
was  consummated  all  fuel,  raw  material,  and  partially  or 
wholly  finished  products  should  be  bought  at  the  then  market 
price.  The  purchaser  bound  itself  to  assume  all  leases  and 
bona  fide  contracts  for  the  purchase  or  sale  of  material,  raw 
or  manufactured. 

ORGANIZATION  OF  nEFENDANT. 

All  the  preparations  deemed  necessary  having  been  made, 
the  defendant  was  on  the  19th  of  March,  1901  j  incorporated 
under  the  laws  of  New  Jersey,  As  was  then,  if  not  now, 
the  fashion,  the  incorporators  and  first  directors  were  all 
employfe  of  a  New  Jersey  Trust  Company  or  of  law  firms 
concerned  in  the  organization.  The  capital  of  defendant 
was  fixed  at  $88,000,000,  one-half  conunon,  one-half  pre- 
ferred. 

On  the  day  after  the  incorporation,  these  directors  re- 
ceived from  one  McCaughy,  to  whom  all  the  later  options 
had  been  given  or  assigned,  a  proposition  to  seU  to  the  de- 
fendant the  95  plants  which  had  been  named  in  the  sub- 
scription agreement,  and  to  pay  it  $6,995,000  in  cash.  The 
$5,000  more  needed  to  make  up  and  the  $T,000,000,  promised 
in  the  agreement  in  question,  had  already  come  into  the  de- 
fendant's treasury  in  the  form  of  payments  for  the  qualify- 
ing shares  of  preferred  stock  issued  to  the  first  directors. 
His  price  was  $38,995,000  in  par  value  of  preferred  and 
$39,000,000  in  par  value  of  common  stock.  The  company 
was,  of  course,  to  assume  all  his  obligations  to  buy  the  mer- 
chandise of  the  plants  taken  over.  Then  the  minutes  care- 
fully state  that  ^Vstatements  and  estimates  by  Mr.  Edwin 
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Norton,  familiar  with  said  properties  and  tiie  bnwiMym  there- 
of, were  made  to  the  board  relative  to  the  value  and  earn- 
ing capacities  of  the  properties  and  business  aforesaid,''  and 
the  directors  thereupon  resolved  that  their  acquisition  was 
necessary.  McCaughy's  proposition  was  accepted.  He  was 
a  clerk  in  Moore  Bros.'  employ. 

It  will  be  borne  in  mind  that  not  one  of  the  five  directors 
who,  on  behalf  of  the  defendant,  bought,  nor  McCaughy, 
who  sold,  had  a  dollar's  worth  of  interest  in  the  transaction, 
or,  so  far  as  it  appears,  ever  expected  to  have.  It  is  to  be  re- 
gretted that  in  organizing  large  corporations  there  ever  was 
a  real  or  supposed  reason  for  all  this  elaborate  make-believe, 
for  the  putting  of  dummies  in  the  foreground  while  the  real 
principals  kept  themselves  in  the  rear.  It  is  true  it  was  the 
fashion.  Everybody  who  took  any  part  in  the  transactions, 
or  who  at  the  time  had  any  real  interest  in  them,  knew,  or 
upon  the  slightest  inquiry  could  have  found  out,  that  none 
oif  the  men  who  figured  on  the  corjporate  minutes  as  buyers 
or  sellers  were  in  f  aot  such ;  that  the  directonSt  in  iipite  of 
going  through  the  form  of  lii^ning  to  Korttm^  estimates, 
etc.,  had  never  exercised  any  judgment  of  tiheir  own,  and 
had  never  been  expected  to.  Nevertheless,  if  thei^  is  no 
purpose  in  going  throu|^  such  play  acting,  it  h(kd  better 
he  omitted.  If  it  accompliidies  anj^iog,  it  mwt  be  in  the 
way  of  making  it  easier  for  those  who  really  will  what  is 
done  to  escape  respoiisibility  for  it,  if  they  ^ould  ever  want 
to.  Whenever  in  the  course  of  an  investigation  of  the  cor- 
peraAe  history  the  facts  cove  <put,  th^  te»d  to  make  {87S] 
very  many  people  who  are  neither  lawyers  nor  wise  in  the 
ways  of  large  corporations  leel  that  juggU^g  itnd  deoeption 
are  a  part  of  oori)orate  K&.  Pa^ger  to  the  community  lies 
tiiat  way.   So  much  by  tke  «.4e. 

TW^  PBOHiOWRS'  SBABM. 

As  has  already  been  stated,  the  prices  named  in  the 
optiops  for  the  95  plants,  extravagant  as  in  most  cases  they 
were,  could  not  apparently  have  exoeeded  $28,500,000,  The 
propM>ters  were  to  fwni^ih  $7j000,000  cash^  or,  in  all,  in 
stock  and  money  they  were  to  lay  out  $30,600,000,  for  which 
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tb^  received  $39,000,000  preferred  and  $39,000,000  of  com- 
mon  stock*  At  the  price  of  $100  for  %  share  o|  common 
and  share  of  preferred,  their  return  was  to  be  the  difference 
between  $39,000,000  and  $30,500,000,  or  $8,500,000,  a  aum 
which,  in  cash,  wisely  expended  would  itself  have  sufficed 
to  have  given  the  defendant  far  better  can-making  facilitiee 
than  it  secured. 

Defendant  and  its  counsel  insist  that  it  and  what  it  has 
done  have  been  of  great  benefit  to  all  connected  with  the 
caninakmg  industry.  It  is  fair  to  presume  that  its  pro- 
moters must  have  thought  so  too,  otherwise  they  would 
scarcely  have  been  justified  in  rewarding  themselves  upon 
so  liberal  a  scale  for  having  brought  it  into  being-  They, 
of  course,  assumed  some  heavy  responsibilities.  How  seri- 
ous these  were  it  is  not  possible  now  to  estimate.  Much  of 
the  stock  had  been  taken  by  the  sellers  of  individual  plants; 
much  of  it  had  not  been-  Doubtless  a  good  deal  of  it  was 
absorbed  by  the  public.  In  the  end,  the  defendant  itself 
relieved  the  promoters  from  the  burden  of  some  of  it. 
'Something  more  than  six  months  after  the  defendant  was 
organized,  or,  to  be  precise,  on  the  10th  of  October,  190t> 
there  was  a  meeting  of  its  e]cecutive  committee^  On  behalf 
of  McCaughy,  it  was  stated  that  in  securing  the  plants  he 
had  found  it  necessary  to  obtain  advances  on  ihB  stock  of 
the  defendant  and  that  he  was  forced  to  sell  some  of  it; 
that  he  had  received  an  offer  of  $1,052^00  for  such  stock 
at  the  original  price  of  $100  for  a  fihare  of  common  and  a 
share  of  preferredj  but,  befcH'e  he  sold  elswhere,  he  wi^ed 
to  make  the  same  offer  to  the  defendant.  It  will  be  remem- 
bered that  McCaughy  had  no  interent  in  the  transaction  and 
did  not  own  any  of  its  stock  and  was  a  mere  employ^  of 
the  Mooree.  Of  the  six  members  of  the  executive  commit- 
tee present  when  his  proposition  to  be  relieved  of  the  stock 
was  accepted,  four  were  among  the  five  original  promoters, 
namely,  W.  H.  Moore,  Reid,  Leeds,  and  Norton.  The  record 
does  not  disclose  how  the  defendant  ultimately  came  out  on 
this  transaction*  It  is  certain  that  shortly  after  that  time  its 
stock  declined  below  the  figure  named  and  for  a  number  of 
years  remained  below. 
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The  chief  purpose,  however,  for  referring  to  this  inci- 
dent, is  because  of  the  light  it  throws  on  another  phase  of 
the  defendant's  history.  It  will  be  remembered  that  it  was 
supposed  to  start  its  business  life  with  a  cash  working 
capital  of  $7,000,000.  This  purchase  of  its  own  stock  re- 
duced that  sum,  at  least  temporarily,  to  $5,947,700.  It  had 
agreed  to  purchase,  and  in  fact  had  purchased,  the  stocks 
of  merchandise,  etc.,  of  the  plants  taken  over  at  and  within 
the  first  three  [874]  months  of  its  organization.  One  of 
its  books  in  evidence  seems  to  show  that  the  money  expended 
for  this  purpose  was  about  $6,250,000.  In  other  words,  it 
really  began  life  without  a  free  dollar  to  its  name,  an  expe- 
rience which  was  by  no  means  unusual  in  the  flotations  pf 
that  period. 

CONTROL  OF  CAN-MAKINO  MACHINERY. 

Much  can-making  machinery,  more  or  less  in  use  as  late 
as  1900  had  never  been  patented,  or,  if  it  had  been,  the  pat- 
ents on  it  had  expired.  A  great  many  of  these  machines 
were  of  such  simple  construction  that  they  could  be  made 
in  almost  any  fairly  equipped  machine  shop.  To  secure 
control  of  all  such  would  have  been  impossible.  Some  of 
the  most  modem  machines,  those  by  which  a  large  part  of 
the  work  formerly  done  by  hand  was  performed  automati- 
cally, were,  however,  covered  by  patents.  If  these  patents 
could  be  secured  and  arrangements  made  with  the  few  ma- 
chine shops  in  the  country  which  were  then  equipped  for 
turning  out  machinery  of  that  class,  competition  in  can 
making  and  can  selling  would  be  greatly  hampered.  In- 
deed, if  the  possibility  of  competitors  obtaining  such  ma- 
chinery could  be  cut  off  for  a  comparatively  limited  period, 
possibly  even  for  a  year  or  two,  the  can  company  which 
acquired  a  number  of  plants  equipped  with  such  machinery 
and  which  could  obtain  more  of  it  from  the  manufacturers 
could,  if  its  operations  otherwise  were  wisely  carried  on, 
secure  a  domination  of  the  market^  which  could  not  be  se- 
riously shaken  for  years  to  come.  The  record  shows  that 
the  defendant  did  acquire  eiich  control^  although,  for  rea- 
K)ns  to  be  subsequently  pointed  out^  it  did  not  reap  all  of 
the  results  which  it  naturally  expected  therefrom-    It  sought 
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for  six  years  to  close  to  its  competitors  the  machine  shops 
which  really  counted.  The  largest  manufacturer  of  auto- 
matic machinery  for  can-making  purposes  was  the  E,  W. 
Bliss  Company.  For  the  sum  of  $25,000  a  quarter,  that 
company  agreed  that  for  six  years  it  would  not  make  cer- 
tain can-making  machinery  for  anybody  other  than  the  de- 
fendant. The  latter  had  made  some  claim  that  patents 
owned  by  it  covered  such  machines.  The  Bliss  Company 
did  not  think  they  did.  In  any  event,  it  is  uniisnal  for 
the  owner  of  patents  to  pay  somebody  else  $100,000  a  year 
not  to  infringe*  From  the  Adriance  Machine  Company 
defendant  agreed  it  would  annually  for  six  years  take 
$75,000  worth  of  machinery.  That  amount  represented  the 
full  capacity  of  the  machine  company.  To  the  Ferracute  Ma- 
chine Company,  in  return  for  exclusive  privileges,  the  de- 
fendant guaranteed  a  profit  of  $10,000  a  year  for  six  years. 
Defendant  induced  the  Bliss  Company  to  break  contracts 
which  the  latter  had  already  made  to  furnish  such  ma- 
chinery, and,  when  the  injured  parties  sued  the  Bliss  Com- 
pany for  damages  thus  resulting,  the  defendant  paid  both 
the  expense  of  defending  the  suits  and  the  substantial  judg- 
ments some  of  the  aggineved  parties  recovered. 

An  interminable  mass  of  evidence  has  been  taken  to  show 
what  machines  for  can  making  were  in  use  at  different  peri- 
ods, which  of  them  at  pailicular  times  were  covered  by  pat- 
ents, and  which  were  not.  and  the  various  shops  in  the  coun- 
try at  which  such  machines  could  [876]  be  made.  It  is  im- 
possible to  review  this  testimony  in  detail.  The  record  am- 
ply justifies  the  assertion  that  for  a  year  or  two  after  de- 
fendant's formation  it  was  practically  impossible  for  any 
competitor  to  obtain  the  most  modern,  up-to-date^,  automatic 
machinery,  and  that  the  difficulties  in  the  way  of  getting 
such  machinery  were  not  altogether  removed  until  the  ex- 
piration of  the  sis  years  for  which  the  defendant  had  bound 
up  the  leading  manufacturers  of  such  machinery.  The  con- 
tracts between  the  defendant  and  some  of  these  machine 
shops  were  sometimes  evaded.  The  machine  makers  had 
reserved  the  right  to  ^11  machinery  for  export  to  countries 
other  than  the  United  States  and  Canada.    Some  of  that 
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machinery  ww  exported  and  brought  back  to  the  United 
States.  Some  of  it  never  got  further  than  the  dock  in  New 
York  or  Jersey  City,  and  thence  found  its  way  to  a  can- 
making  factory  somewhere  in  the  United  States.  The  de- 
mand for  can-making  machinery  which  sprang  up  at  the 
time  the  defendant  was  organized,  and  largely  in  conse- 
quence of  the  policy  which  it  then  pursued,  stimulated  the 
supply,  and  other  inventors  and  other  machine  ^ops,  before 
very  long,  began  to  turn  out  some  very  good  can-makiang 
machinery. 

TIN  PLATE  AT  PKEFXKBNTIAL  PRICBS. 

The  record  does  not  disclose  whether  the  promoters  of  the 
defendant  really  had  reason  to  believe  that  they  would  be 
able  practically  to  shut  off  the  supply  of  tin  plate  from  their 
competitors,  as  Norton  in  1900  and  early  in  1901  was  at  least 
willing  that  the  trade  should  think.  As  already  stated,  none 
of  the  promoters  have  seen  fit  to  tell  their  story  under  oath. 
As  it  turned  out,  all  the  Tin  Plate  Company  was  willing  to 
do  was  to  bind  itself  to  sell  its  tin  plate  to  defendant  at  a 
certain  fixed  figure,  below  the  price  at  which  it  sold  to  any 
one  else.  This  preferential  discount  or  rebate  amounted, 
when  the  published  list  price  of  tin  plate  was  $3.50  a  base 
box,  to  about  64  cents  on  the  quantity  of  plate  required  to 
make  1,000  3-pound  packers'  cans.  This  difference,  the  record 
shows,  was  far  from  negligible.  In  a  close  competitive 
struggle  it  n^iight  well  have  proved  a  decisive  factor. 

DISMANTLING  PLANTS. 

The  defendant  began  to  shut  up  plante  90  BWfi  a$  it  got 
pofisession  of  them.  It  kept  cm  shutting  tbm\  up  untijl  jt>y 
April  21, 1903,  it  was  operating  only  96  cm  laotories,  aod  3 
machine  shops,  and  it  then  proposed  to  close  &  in<>re  of  the 
f  ormor  and  1  or  2  ol  the  latter.  There  has  heea  a  j^ood  de»l 
of  profitless  dispute  as  to  the  prosper  term  to  dasciiibe  what 
was  done.  What  the  Government  terms  ^^dismantling''  th^ 
defendant  prefers  to  speak  of  as  ^^  transferring  "  or  ^^  concen- 
trating." What  actually  took  place  is  dear  etnowgh,  what- 
ever one  may  choose  to  call  it    Two-thirds  ol  the  pliMM^s 
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bought  were  abandoned  within  two  years  of  their  purch^fie. 
Many  of  them  were  never  operated  by  the  defendant  at  all, 
and  others  were  closed  after  a  few  weeks  or  a  few  months. 
Where  they  had  any  machinery  for  which  use  could  be  found 
at  some  other  of  defendant's  plants,  such  machinery  was 
transferred  to  the  place  where  it  could  be  used,  which  might 
be  a  few  blocks  away  in  the  same  city  or  hundreds  of  miles 
off  in  another  [876]  State.  Where  it  was  possible  that  a 
piece  of  machinery  might  some  day  be  of  some  use,  although 
there  was  no  immediate  call  for  it,  it  was  sent  to  some  aban- 
doned factory  building  to  be  there  stored  until  it  was  wanted, 
or  until  it  became  clear  that  it  never  would  be.  Such  ma- 
chines, and  there  appear  to  have  been  many  of  th^n,  as  were 
too  obsolete  for  economical  use,  were  broken  up  and  their 
fragments  sold  as  junk.  Defendant  has  offered  much  testi- 
mony which  shows  that  what  it  did,  did  not  reduce  the  ag- 
gregate productive  capacity  of  its  plants  below  that  of  those 
purchased  by  it.  Nevertheless,  it  is  quite  probable  that,  dur- 
ing the  process  of  closing  old  factories  with  a  view  of  con- 
centrating production,  there  may  have  been  a  period  in  which 
the  defendant  was  not  able  to  turn  out  as  many  cans  as  it 
could  have  made  had  it  simply  continued  to  operate  all  the 
shops  it  had  purchased  to  their  full  capacity.  If  so,  the  time 
during  which  this  was  true  probably  did  not  exceed  a  few 
months,  or  a  year  or  two  at  the  most;  but,  in  any  event,  the 
reduction  in  productive  capacity  was  a  mere  temporary  in- 
cident, even  if  it  be  regarded  as  an  inevitable  one  of  the 
policy  of  coneeiUiration,  and  was  not  in  itself  the  end  sought 
or  desired.  Defendant  shut  down  most  of  the  plants  it 
bought  because  that  was  by  long  odds  the  best  thing  to  do 
with  them.    Cans  could  be  made  cheaper  elsewhere. 

PURPOSE  FOR  WHICH  DEFENDANT  WAS  FORirED. 

Defendant  denies  that  in  its  fonnatioQ  or  early  eondact 
there  was  any  purpose  to  restrain  competition  or  to  secure 
a  monopoly.  It  alleges  that  its  organizers  always  had  in 
mind  the  obtaining  of  some  of  the  beneficent  results  which 
the  record  ahowfi  have  in  fact  been  realised.  Its  promoters 
have  not  seen  fit,  under  the  sanction  and  tc^t  of  cross-ejuimi- 
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nation,  to  tell  us  so  themselves.  Apart,  however,  from  any 
presumption  which  may  be  drawn  from  their  failure  to  take 
the  witness  stand,  the  facts  dispose  of  this  contention.  The 
contemporaneous  declarations  of  Norton  show  the  purpose 
was  to  get  into  the  combine  all  the  important  can  makers 
and,  so  far  as  was  practicable,  the  important  makers  of  can- 
making  machinery,  as  well.  The  carrying  through  of  the 
plan  was  always  understood  to  be  dependent  upon  the  secur- 
ing of  the  greater  number  of  the  plants  then  engaged  in 
business,  a  matter  really  of  no  importance,  if  the  purpose  in 
view  had  been  nothing  more  than  to  engage  in  can  making  on 
a  large  scale  and  with  up-to  Jate  facilities. 

No  can  factory  at  that  time  needed  any  other  plant  pur- 
chased to  make  it  a  complete  economic  unit.  In  this  respect 
conditions  differed  from  those  which  at  that  time  existed  in 
the  steel  industry. 

The  business  of  lithographing  on  tin  for  the  purpose  of 
turning  out  decorated  cans  was  then  coming  into  vogue. 
There  were  can  factories  which  had  a  decorating  depart- 
ment. Most  of  them  did  not  have.  There  were  a  few 
shops  which  decorated,  but  did  not  make  cans.  It  does 
not  appear  that  the  work  of  turning  out  completed  cans 
was  in  any  other  respect  divided  between  or  among  two  or 
more  factories.  All  the  shops,  however  small,  did  all  the 
work  of  converting  tin  plate  into  the  finished  can.  If  there 
had  been  any  urgent  reason  for  uniting  [877]  more  closely 
tin  lithographing  and  can  making,  there  was  no  difficulty 
in  doing  so.  Neither  required  any  very  large  initial  invest- 
ment in  machinery  or  tools. 

There  was  no  other  conceivable  reason,  than  the  desire  to 
suppress  competition,  for  buying  plants  which  it  obviously 
would  not  pay  to  run,  and  at  prices  which  in  most  cases  far 
exceeded  the  cost  of  fitting  up,  with  brand  new  and  up-to- 
date  machinery,  factories  capable  of  turning  out  several  if 
not  many  times  as  many  cans  in  the  same  time.  It  is  in 
this  connection  that  the  prompt  and  wholesale  dismantling 
is  significant  What  was  done  in  that  respect  shows  that 
the  plants  were  bought,  not  for  use,  but  to  get  th^n  out  of 
the  market.    If  it  be  urged  that  they  had  an  established 
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business  and  good  will  which  it  was  worth  defendant's  while 
to  pay  foFj  the  answer  is  twofold:  First,  that  according  to 
other  claims  of  defendant,  the  methods  followed  by  those 
concerns  in  their  dealings  with  their  customers  were  such 
that  their  good  will  was  valueless,  or  certainly  would  become 
so  when  they  were  brought  into  competition  with  the  man- 
ner of  doing  business  defendant  now  says  it  was  even  then 
its  purpose  to  adopt;  and,  second^  that  defendant  paid  quite 
as  extravagant  prices  for  plants  which  had  neither  good 
will  nor  established  trade,  for  the  simple  reason  they  had 
not  yet  begun  budness  at  all.  As,  for  example,  one  factory, 
which  had  not  made  a  can  and  which  had  cost  $16,000,  was 
bought  for  $80,000,  and  another  in  this  city,  the  machinery 
of  which  then  recently  purchased  had  cost  $12^00,  was  sold 
to  the  defendant  for  $40,000,  Very  similar  was  the  case  of 
a  man  whose  father  had  given  an  option  on  his  established 
plant.  The  son  thereupon  put  $10,000  in  machinery  and 
sold  it  to  defendant  for  $20,000  of  its  stock  and  $40,000  in 
cash.  He  apparently  thinks  he  did  not  get  quite  as  much  as 
he  should. 

There  can  be  no  possible  explanation  of  such  transactions, 
except  that  the  defendant  and  its  promoters  wanted  to  ex- 
tinguish competition  and  did  not  stop  to  inquire  how  much 
it  would  cost  to  do  so.  There  could  not  have  been  any  rea- 
son for  paying  a  bonus  of  $100,000  a  year  to  the  Bliss  Com- 
pany, and  less  amounts  to  Adriance  and  Ferracute,  except 
to  make  the  re-establishraent  of  competition  more  difficult. 
Securing,  where  possible,  the  covenants  which  bound  the 
sellers  not  to  engage  in  like  business  for  15  years  within 
3,000  miles  of  Chicago,  had  the  same  end.  One  who  sells 
his  business  with  its  good  will  may,  in  order  that  what  he 
offers  may  command  its  maximum  value,  lawfully  bargain 
that  he  will  not  impair  its  worth  by  engaging  again  in  that 
business  anywhere  in  the  region  in  which  he  had  formerly 
carried  it  on.  Such  a  limited  restraint  is  lawful  because  it 
is  reasonable  and  does  not  go  beyond  the  occasion  for  it, 
but  there  is  no  legitimate  reason  why  one  who  has  carried  on 
a  business  in  one  city  and  in  the  region  within  100  or  200 
miles  of  it  should  be  asked  to  bind  himself  not  to  engage  in 
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the  same  kind  of  business  in  some  place  thousands  of  miles 
away.  Some  cases  have  held  that,  tinder  peculiar  conditions, 
a  nation-wide  restraint  may  be  lawful.  Assuming  without 
deciding  that  that  is  true,  it  can  only  be  when  the  business 
sold  had  itself  extended  from  ocean  to  ocean.  Not  a  single 
concern,  which  at  or  about  the  time  of  defendant's  organi- 
zation was  bought  by  it,  [878]  had  ever  sold  cans  in  any 
portion  of  the  greater  part  of  the  territory  in  which  it  and 
its  oflficers  were  required  for  15  years  to  abstain  from  going 
into  business.  Many  of  them,  probably,  had  never  shipped 
a  can  more  than  a  couple  of  hundred  of  miles  from  their 
factories.  The  record  shows  that  even  now  freight  rates, 
the  imperative  necessity  on  the  part  of  the  purchaser  that 
he  shall  be  sure  of  reasonably  prompt  deliveries,  and  other 
causes,  impose  very  marked  geographic  limitations  upon  the 
area  in  which  a  single  factory  can  sell  its  output  in  sub 
stantial  quantities.  Defendant  now  seems  to  argue  that 
no  significance  should  be  given  to  these  restrictive  cove- 
nants. The  reason  by  which  this  argument  is  sought  to 
be  sustained  is  rather  out  of  the  ordinary.  It  is  said  that 
no  attention  should  be  paid  to  these  covenants  because  they 
were  clearly  illegal  and  every  one  knew  they  were.  One 
reply  is  that  people  who  were  acting  under  the  advice  of 
about  as  able  lawyers  as  were  to  be  found  anywhere  do  ilot 
deliberately  and  repeatedly  do  clearly  illegal  things  without 
having  a  purpose  in  so  doing,  and  especially  do  they  not 
pay  $400,000  to  a  single  firm  in  order  to  have  that  illegal 
thing  done  by  its  members. 

It  is  true  that  defendant  has  taken  no  legal  proceedings 
to  enforce  these  agreements,  although  the  industry  of  one 
of  its  counsel  has  brought  together  in  its  brief  84  cases  in 
which,  according  to  him,  the  record  shows  that  persons  who 
have  entered  into  the  covenant  broke  it.  Nevertheless,  it 
was  by  no  means  always  the  idle  thing  the  defendant  now 
says  it  was.  Defendant's  representatives  did  not  always 
speak  in  that  tone.  Tliey  more  than  once  reminded  persons 
who  had  si^ed  it  of  its  existence.  It  meant  something 
even  to  defendant's  counsel  when  they  were  cross-examining 
witnesses  in  this  case.    They  frequently  and  quite  naturally 
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dhowed  that  they  thought  rather  ill  of  one  who  had  made 
such  an  agreement  and  had  not  kept  it.  In  point  of  fact, 
some  of  its  signers,  perhaps  many  of  them,  believed  it  to 
be  binding.  Still  others,  and  they  were  unquestionably  nu- 
merous, having  signed  it  and  taken  money  or  money's  worth 
for  signing  it,  felt  in  honor  bound  to  keep  it.  Such  men 
cared  nothing  for  what  a  court  might  say  as  to  its  legal 
enforceability.  Their  consciences  enforced  it  as  against 
themselves.  The  only  possible  reason  for  exacting  its  sig- 
nature must  have  been  to  make  probable  that  nowhere  in 
the  country  would  their  skill  be  available  for  can  making. 

FRIGES   RAISED. 

• 

With  practically  all  the  can  plants  in  the  country  in  its 
hands,  with  the  control  of  the  really  effective  can-making 
machinery  secure  for  some  time  to  come,  it  seemed  that  it 
would  be  a  long  while  before  there  could  be  any  chance 
for  competition  worth  bothering  about.  Many  people 
thought  so.  As  already  stated,  many  of  the  most  experienced 
men  in  the  business  had  been  largely  influenced  in  their 
selling  out  by  the  fear  that  successful  competition  with 
defendant  could  not  be  carried  on.  This  forecast  did  not 
take  sufficiently  into  account  the  extent  to  which,  from  the 
start,  the  defendant  found  itself  handicapped,  by  the  way 
in  which  it  had  been  formed.  The  absurd  prices  paid  for 
can  plants  which  it  did  not  want  and  could  not  [879]  use, 
and  the  immense  sum  absorbed  by  its  promoters,  had  re- 
sulted in  a  tremendous  over-capitalization.  As  already 
pointed  out,  it  started  with  scarcely  any  free  working  capi- 
tal. It  could  not  wait  for  its  profits.  They  must  be  made 
at  once  and  in  large  volume,  otherwise  it  would  be  upon 
the  rocks  before  it  was  well  started  on  its  voyage.  Prices 
had  to  be  raised*  This  raising  had  the  added  advantage 
of  furthering  the  general  acceptance  of  the  idea  that  the 
defendant  was  going  to  be  a  tremendous  money  maker.  In 
that  way  the  proce^  of  absorption  of  the  large  msm  of  its 
undigested  securities  with  which  the  promoters  were  doubt- 
less still  struggling  would  be  greatly  aided.  Prices  were 
put  up-    There  is  much  dispute  as  to  how  great  the  rise 
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was.  That,  of  course,  depends  largely  on  what  basis  is 
taken  for  the  comparison.  As  compared  with  the  prices 
prevailing  three  years  before,  it  was  very  great.  It  was 
appreciable,  but  not  so  striking,  when  contrasted  with  those 
quoted  after  the  formation  of  the  defendant  had  become 
probable  or  certain.  Comparisons  of  one  year  with  another 
during  that  period  are  difficult  because  of  the  violent  fluctua- 
tions which  then  took  place  in  the  price  of  tin  plate.  Tin 
plate  from  1896  to  1898  was  low,  being  lower  in  the  last- 
named  year  than  any  year  before  or  since,  while  from  1899 
to  1902  it  was  higher  than  at  any  other  year  from  the  time 
when  the  making  of  it  had  become  actually  established  in 
this  country,  down  to  the  filing  of  the  petition  in  this  case. 
It  was  very  decidedly  higher  in  1900  than  it  Was  in  1901. 

Defendant  argues  that  whatever  rise  in  prices  it  made  was 
slight.  The  uncertain  recollections  of  witnesses  as  to  what 
took  place  at  a  particular  period  13  or  14  years  before  they 
testified  are  not  usually  of  great  value.  More  importance 
may  justly  be  given  to  the  recorded  facts  of  actual  transac- 
tions then  made ;  but,  for  the  understanding  of  the  real  sig- 
nificance of  some  of  them,  more  knowledge  as  to  all  the  sur- 
rounding circumstances  is  required  than  can  be  now  eadly 
obtained.   It  is  not  worth  while  to  go  into  such  inquiries. 

OOMFETTnON  BEVIVES. 

What  happened  shows  that  prices  were  put  up  to  a  point 
which  made  it  apparently  profitable  for  outsiders  to  start 
making  cans  with  any  antiquated  or  crude  machinery  they 
could  find  in  old  lumber  rooms  or  which  they  could  have 
made  for  them  in  a  hurry,  or  even  to  resume  can  making  by 
hand.  The  evidence  on  these  points  is  absolutely  conclusive. 
Can  making  became  attractive.  Any  number  of  people  be- 
gan to  make  cans,  or,  at  least,  began  to  try  to  make  them. 
Perhaps  in  some  cases  the  prices  which  had  been  paid  for 
can  shops  made  them  hope  that  if  they  could  get  a  can  shop 
they  would  be  able  to  sell  out  at  a  fiigure  which  would  make 
them  comfortable  for  the  rest  of  their  days.  At  first,  the 
defendant  seems  to  have  thought  it  would  try  to  buy  them 
out,  and  it  bought  a  few  of  them,  as  already  has  been  men- 
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ti<med;  but  in  a  few  weeks,  if  n^  in  a  few  days,  it  became 
plain  that  such  policy  was  impossible.  In  ihse  first  place, 
its  money  was  gone.  It  still  had  betwe^i  $2,000^000  and 
$3,000,000  of  stock  which  might  be  sold,  but  th^e  was  al- 
ready doubtless  so  much  of  that  stock  seeking  a  purdiaser 
that  it  was  becoming  more  and  more  difficult  [8S0]  to  ke^ 
quotations  up  to  the  issue  price.  There  were  too  ^many  new 
shops  to  buy  them  all,  and,  as  it  has  turned  out,  it  was  ea^ 
enough  to  start  some  more.  The  real  remedy  would  haTe 
been  to  reduce  the  price  of  cans.  If  defendant  had  not  been 
under  the  necessity  of  realizing  large  and  quick  profits 
doubtless  it  would  have  done  so.  Its  mere  c6st  of  opei^tion, 
excluding  any  allowance 'for  capital  investment,  must  have 
been  below  that  of  many  of  its  poorly  equipped  competitors 
who  then  rudied  into  the  field.  But,  if  prices  had  been  tc- 
duced,  the  idea  that  there  was  a  speedy  fortune  to  be  made 
by  defendant's  stockholders  would  have  been  too  speedily 
dispelled.  Other  devices  were  resorted  to.  The  attempt  to 
kt&p  up  the  price  of  cans  was  persisted  in.  In  an  effort  to 
do  so,  the  defendant  itself  soit  brokers  itito  -the  market  and 
bought  some  millions  of  cans  from  its  rivals.  Some  of  these 
were  very  badly  made,  as  was  'to  be  expected  ^rom  new 
shops,  equipped  with  wretched  machinery  and  hastily 
ru^ed  into  business.  Th^se  cans  were  stored  for  a  while, 
and  ultimately  such  of  them  as  were  salable  at  all  were  sold 
for  what  they  woiild  bring.  Possibly  these  purchases  did 
/keep  up  the  price  longer  than  would  otherwise  have  been 
the  case. 

RAISING  FRICES  DURING  THE  CANNING  SEASON. 

Following  the  practice  which  had  been  conunon  before  its 
day,  and  to  put  an  ettd  to  which  it  now  say^  wasone  of  the 
principal  ol^ecte  of  its  forbiation,  defieaidaiit  iratted  its 
prices  as  the  canning  season 'of  1901  advanced,  until  they 
reached  the  maximum  in  August,  September,  and  October 
of  that  y^ar.  Taking  the. pribe  of  tin  plate  iiito  account, 
they  were  then  roughly  ab6iit  60  per  oent  greater  than  the 
prices  -wUdi  itom  1910  to  1913  prevailed,  and  for  which 
cans  had  been  purchased  in  a  number  of  the  >yeais  preceding 
96825*— 17— VOL  6 81 
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defendant's  formation.  The  defendant  seems  to  have  real- 
ized its  mistake,  and  the  1902  prices  were  materially  lower. 
In  1903,  prices  were  again  rather  sharply  raised,  but  by  the 
close  of  ^e  packing  season  of  1904  they  had  been  brought 
down  to  a  trifle  above  that  which  has  been  their  subsequent 
average.  By  that  time  the  opportunity  absolutely  to  mo- 
nopolize the  market  had  been  lost.  It  is  true  that  many, 
apparently  the  great  majority,  of  the  people  who  in  1901 
rushed  into  can  making  were  forced  out  of  business,  so  soon 
as  prices  came  down  from  the  abnormal  heights  to  which 
they  had  been  lifted.  The  record  contains  quite  a  sugges- 
tive list  of  such  c<mcems  whose  history  was  like  that  of  the 
seed  sown  on  stony  ground ;  but  there  were  others  who  went 
into  the  business  with  more  resources,  both  in  money  and 
brains,  and,  consequently,  with  greater  staying  powers.  The 
demand  for  can-making  machinery  had  stimulated  the  sup- 
ply, and,  while  the  so-called  "  independents  "  were  not  until 
1907  able  to  get  the  best  automatic  machinery,  they  could 
after  1902  obtain  far  better  machines  than  were  accessible 
to  them  in  1901.  Moreover,  tin-plate  mills,  other  than  those 
controlled  by  the  Tin  Plate  Company,  were  being  estab- 
lished. Those  who  were  minded  to  stay  in  the  can-making 
business  as  competitors  with  the  defendant  were  free  by  this 
time  from  the  apprehension  that  it  could  cut  off  their 
supplies  of  either  tin  plate  or  machinery.  It  [881]  doubt- 
less could  get  the  former  cheaper  and  the  latter  beUer  than 
they  could,  but  it  was  greatly  over-capitalized,  and  they 
might  stay  in  the  struggle  with  some  reasonable  chance  of 
surviving. 


Such  is  th^  history,  as  the  record  discloses  it,  of  the 
genesis  of  the  defendant,  such  the  story  of  its  organization 
and  of  its  conduct  during  the  first  years  of  its  existence. 
It  is  dear  an  attempt  was  made  both  to  restrain  and  mo- 
nopolize the  interstate  trade  in  tin  cans.  Trade  was  re- 
strained. For  a  moment  a  substantial  monopoly  was  ob- 
tained, and  in  many  sections  of  the  country,  long  maintained. 
So  far  as  one  can  judge,  it  might  have  been  held  almost  or 
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quite  everywhere  had  not  the  very  determinatioB  to  make  it 
ostensibly  perfect  at  the  start,  c<Mnbined  with  the  reward 
which  the  promoters  felt  they  were  entitled  to  take  at  the 
beginning,  compelled  it  to  attempt  a  premature  harvesting 
of  the  monopolistic  fruit.  Upon  such  state  of  facts,  had 
the  Grovemment  then  asked  for  a  dissolution  of  the  defend- 
ant, it  is  difficult  to  see  how  the  demand  could  have  been 
refused.  No  matter  what  view  might  have  been  taken  on 
any  of  the  questions  now  still  open  to  dispute  as  to  the  con- 
struction or  application  of  the  Anti-Trust  Act,  there  was  a 
restraint  of  competition  and  an  attempt  to  monopolize, 
which,  so  far  from  being  merely  incidental  to  any  legiti- 
mate purpose,  had  themselves  put  obstacles,  and  imnecessary 
obstacles  at  that,  in  the  way  of  attaining  the  benefits  which 
larger  capital,  better  organization,  and  more  efficient  busi- 
ness methods  might  have  naturally  brought  about. 

THE  RECENT  CONDUCT  OF  DETENDANT. 

Beside  charging  the  defendant  with  in  effect  fixing  the 
price  of  cans  throughout  the  country,  the  Government  speci- 
fies certain  unfair  practices  of  which  it  says  the  defendant 
has  been  guilty,  and  alleges  that  there  are  still  others  of 
which  the  Government  has  no  certain  knowledge,  but  which 
would  be  developed  in  the  course  of  taking  the  testimony. 

Before  considering  the  question  of  how  far  the  defendant 
does  determine  the  prices  at  which  cans  are  sold,  it  will  be 
more  convenient  to  inquire  to  what  extent,  if  at  all,  the  evi- 
dence sustains  these  other  charges  of  the  Government.  At 
the  outset,  it  may  be  said  that  the  testimony  has  disclosed 
nothing  in  the  recent  conduct  of  defendant,  other  than  that 
which  the  Grovemment  particularizes,  to  which  any  serious 
exception,  or  indeed  any  exception  at  all,  can  be  taken. 

CHABGE  THAT  THE  CAN  COMPANY  COMPELS  CONSUMERS  TO  TAKE 
ALL  THEIR  CANS  FROM  TT  UNDER  PENALTY  OF  GETTING  NONE. 

The  Government's  petition  charges  that  the  defendant  in- 
duces or  compels  its  customers  to  enter  into  long-time  con- 
tracts to  purchase  cans  exdusively  from  it,  and  prevents 
them  from  dealing  with  sudi  independent  establishments  as 


Digitized  by  VjOOQIC 


<if91  ^230  VBXfBBJLL  BBPeSXBE^  8S2. 

Oplnton  of  the  Conrt. 

exist,  by  threats,  amongiotberBj'ttAt  it  will  oanoel  contraOts  it 
ftlready  has  <with  them,  and  will  refuse  to  sell  'more  cans  to 
them.  It  is>tnieitbat  defendftnt  sells  a  large  portion  of  (ite 
-eans  under  eontracts' by  which,  for  a  definite  time,  it  agrees  to 
^[^82]  furnish,  and  ihe  customer  to  buy,  all  of  the  cans  fae 
will  need  in  his  business.  Many  of  these  contracts  are  for 
twoor'threeyeerrs,  some  for  as  long  as  five. 

CONTRACTS  FOR  SEASON'S  REQUIREMENTS. 

Prior  to  the  formation  of  the  defendant,  ^packers'  as  well 
as  general  line  cans  were  almost  exclusively  sold  under  con- 
tracts which  required  the  seller  to  furnish,  and  the  buyer  to 
take,  a  certain  definite  number  of  cans  within  a  certain 
limited  time,  at  a  fixed  price.  There  mi^htbe  some  leeway 
as  to  quantities.  It  is  possible  that  sometimes  the  contracts, 
either  by  their  terms  or  by  the  way  in  which  the  parties  acted 
under  them,  really  amounted  to  a  bargain  to  supply  at  a  fixed 
price  a  packer's  requirements  for  the  season.  Such  cases 
were,  'howeiver,  rare.  The  nfle  was  otherwise,  and  under  it 
the  packer  was  often  put  to  great  inconvenience,. and  not  in- 
^fnequently  suffered  serious  loss.  Sometimes  strikes  among 
the  can-maker's  employ fe,  a  breakdown  in  his 'machinery,  or 
(his  inability  to  get  tin  plate,  prevented  prompt  delivery. 
More  dften  it' turned  out  the  buyer  had  not  bargained  for 
all  the  cans  he  needed.  Until  the  season  was  well  advanced 
it  was  not  possible  to  know  how  many  he  would  require.  He 
was  usually 'under  contract  to  «take  all  the  tomatoes  or  other 
'fruits  or  vegetables  raised  by  certain  farmers  and  growers. 
Too  much  or  too  little  rain,  destructive  (hailstorms,  early 
frosts,  might  cut  down  the  crop.  None  of  these  troiiUes 
might  be  experienced,  and  the  output  might  be  large.  The 
canner  could  seldom  afford  ^to' carry  over  any  great  number 
of  cans  from  one  year  to  another.  He  was  therefore  afraid 
to  bargain  for  more  than  he  felt  reasonably  sure  he  could 
use.  Wlien  they  did  not  suffice,  he  was  forced  to  buy  at  the 
prices  then  prevailing.  Usually  the  samts  crop  conditions 
which  sent  him  into  the  market  simultaneously  drove  others 
there.  The  can  makers,  as  a  role*  sold  the  cans  for  which 
i^>t£traGt6  ware  early  made  at  veiy  low  prices.    They  looked 
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kadi  tahwe  QaB%  andi  hetfaenti^  hadi  tottJu:  die  first  he 
eoultt  get,  .no  nniltBr  wluit  was  asked  fan  them.  lUe  diffef^' 
eDcetin-prioebetaMii  caaBL^faongfat  eatfy  and:  th<M»  bought  late 
waatoftcoBi  greati. 

Not  kng  after  the'  defakhnti  iv>as*  formed^  iti  nuide  some 
contractB  by,  which  it  uiidertook  to  smpfidy^  a  packer  with  all 
tiie  'Canfl  he  would  require  for  aiseaaoa  at  a  price  which  was 
ta.  remain  fixedi  tfarou^  the  year,  no  matter  how*  many  he 
took  Many  of  these:  contracts  ceortained  provisioBS'  by 
wkidi  the^oana  taken  early^  in  the  year  w<mld  be  fumidied  at 
a  semewfaat  kiwer  price  than  those  which  wece  not  ordered 
until  late  in  the  seascmf  but^&e  pnees^  whether  they  varied 
with  reference  to  the' time^  of  deliyery  or  not^  were  fixed  in 
advaneai  Se  faxi  aa  one  may  judges  fiom  tbe  record,  the 
inauguration  of!  this*  practice  was  more  aceidefttal  than>  in^ 
tentiouaL.  Jub-  ake»dy  stated^  diiri^  tbe*  first  year  of  de- 
fend8nt!8  existence^  itioUowed  the  old' custom  oftive  trade 
of  raisng'its  prices  as  tiiei  seaaea  progressed.  I>imng  Mbrch 
and^eariy  AprU^  it  sold  three-pound  cana  at  $04  a  diousasd. 
On  Aprili25tfa  itadranced  them  tv  $94c60;  <m  May  Ist^  to 
$09.  .Aaiother  dollar  wa»  added  on  tiie  Ist  of  Jvme,  and)  still 
aneiker  ott'the  [86ft|  1st  of  Jul jr,  the  price  then  b«i»g'$e7. 
Osa  Auguafc  Ist^  when  the* tomatoes*  were  beginning  to  ripen, 
$3^  a  thousand'  more  was^  put  on,  so  that^  $90 >  was*  asked< 
That  figure  continued  until  Norvember*  Ist^  whffRi  Jack  Frost 
having  presumably  put  an  end  to  most  of  the  demand  for 
packers'  cans  for  iiiat  season^  a<  dfop  of  $Ti90'a  thousand 
was  made ;  $2.50  more.was  taken  off  on  December  1st,  so  that 
the  price  when  packing  was  going  on  was  50  per  cent  greater 
than  it  was  after  the  season  had  closed. 

No  clear  statement  of  the  circumstances  under  which  origi- 
nated the  practice  of  contracting  to  furnish  a  packer  with 
air  the  cans  he  would  need,  for  the  season,  at.  a  price  deter- 
mined in  advance,  is  found  in  the  record,  but  its  advantages 
firom  the.  standpoint  of.  the  consumer  were  so  great  that  it 
speedily  went  into  almost  imiversal  use,^  and,  after  defend- 
ant's fiirst  year,  there,  does,  not  seemtoi-have  been  anything 
more  than  a  very  moderate  difference  between  its  mid- winter 
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and  its  mid-summer  prices.  Under  the  old  method  of  selling, 
in  years  of  bomiteous  crops,  the  canner  would  be  required 
to  pay  for  the  extra  cans  he  needed  a  price  very  much  in 
excess  of  that  ordinarily  prevailing,  while  in  years  of 
scarcity  of  canable  fruits  and  vegetables  he  would  have  cans 
on  his  hands  which  could  be  sold  only  at  a  material  loss. 
Many  consumers  have  testified.  They  are  practically  unani- 
mous in  their  approval  of  the  new  method.  They  know  in 
advance  what  the  cans  will  cost  them,  and  make  their  own 
contracts  and  arrangements  accordingly.  Only  a  large  com- 
pany can  carry  on  business  and  sell  cans  in  that  way.  Prob- 
ably it  can  only  safely  do  so  when  it  has  a  number  of  fac- 
tories located  in  different  parts  of  the  country.  A  shop,  the 
possible  production  of  which  could  not  exceed  a  certain 
figure,  could  not  well  afford  to  do  all  its  business  under  such 
contracts,  because,  if  it  did,  it  would  either  have  to  limit  its 
engagements,  so  that  in  years  of  ordinary  consumption  it 
would  sell  only  a  percentage  of  its  possible  output,  or  else 
would  expose  itself  to  the  possibility  of  heavy  damages  in 
years  when  there  was  a  large  demand  because  it  had  con- 
tracted to  furnish  more  cans  than  it  could  make.  The  larger 
the  plant  and  resources  of  any  particular  can  maker,  the 
less  dangerous  such  contracts  would  be  to  it.  Even  so,  there 
would  be  risks,  and  serious  ones  at  that,  unless  he  had  fac- 
tories in  different  canning  secticms  in  which  it  was  not  likely 
the  crop  conditions  would  be  precisely  the  same. 

CONTRACTS  FOB   MORB  THAN   ONE  TEAR. 

From  the  record  it  appears  doubtful  whether  the  prac- 
tice of  making  contracts  for  more  than  one  year  originated 
with  the  defendant  or  with  some  of  its  competitors.  In 
such  agreements  the  seller  finds  it  necessary  to  protect  itself, 
and  also  its  customers,  by  providing  that  the  price  shall 
rise  or  fall  with  the  rise  or  fall  of  the  price  of  tin  plate. 
An  inducement  usually  given  by  the  defendant,  and  such  of 
its  competitors  as  make  these  long-time  contracts,  is  the  re- 
duction in  price  of  25  cents  a  thousand  from  the  regular 
list  price  of  cans.  This  discount,  widch  never  amounts  to 
more  than  2}  per  cent  of  the  price,  is  relatively  as  well  as 
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ftbecdutely  smalL  If  a  man  wants  to  make  a  contract  for  a 
long  term,  he  will  probably  prefer  to  make  it  with  a  [884] 
strong  concern  rather  than  with  one  which  is  financially  not 
so  robust  It  is  therefore  possible,  or  indeed  probable,  that 
the  coming  into  fashion  of  these  long-term  contracts  has  in 
that  way  been  of  more  advantage  to  the  defendant  than  to 
its  competitors;  but,  if  so,  the  restdt  appears  to  have  been 
accidental  radier  than  pr^odeditated. 

The  charge  of  the  Government  that  the  defendant  refuses 
to  sell  persons  who  will  not  make  long-term  contracts  with 
it,  or  refuses  to  sell  those  who  buy  any  of  their  cans 
from  its  competitors,  is  disproved.  Probably  a  hundred  or 
more  witnesses  from  different  parts  of  the  country  testified 
that  though  they  were  under  contract  to  take  their  cans 
from  competitors  of  the  defendant,  and  had  in  fact  been 
taking  their  cans  from  such  competitors  for  years,  the  de- 
fendant was  always  ready  and  willing  to  sell  them  cans 
when  any  accident  or  mistake,  either  at  the  plant  of  the  com- 
petitor, or  on  the  part  of  the  transportation  lines,  left  the 
consume  unsupplied.  Such  cans  were  sold  them  at  the 
«r^ular  list  prices;  that  is,  at  the  prices  the  defendant 
charged  those  who  bought  exclusively  from  it  Indeed,  it 
would  appear  that  some  of  the  defendant's  competitors  con- 
duct their  business  upon  the  assumption  that  defendant  will 
do  this  very  thing.  They  feel  they  can  safely  agree  to  fur- 
nish many  ciratomers  with  all  the  cans  tiiey  will  need  in  a 
season,  because,  if  they  are  asked  for  more  than  they  can 
make,  they  know  at  what  price  the  extra  amount  needed  can 
be  obtained  from  the  defendant.  In  that  way  tiiey  are  able 
in  advance  to  calculate  accurately  the  maximum  risk  they 
will  run. 

STFECT    I7POK    THE    TRADE    OF    THE    PBEFERENTIAL    FBIGEKS    AT 
WHICH   DEFENDANT  OBTAINED  TIN   SLATE. 

The  Government  alleges  that  the  same  persons,  in  the 
main,  who  organized  and  always  dominated  the  defendant, 
organized  the  American  Tin  Plate  CJompany,  since  absorbed 
by  the  defendant,  the  American  Sheet  &  Tin  Plate  Com- 
pany.   It  says  some  of  them  are  now  directors  of  the  United 
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legations  j»%7,  for  the  purpoaa  of  tbi3  icaeet,  b«  teikw  as  estab* 
U^bied,  It, al^o  may  be  admitted  tliat  at  th«  time. the  Grov^ 
ernm^^fs  petition  was  filed  the  de^eadaot,  tibe  Tin.  Plaike 
CoQ^fi^y,  pix>4u^d,.if.uot^6Q  pei^  oentol  tJ^e  tin  plate  cont 
aiuxned  iQ  tiie.CQimtiy,  aa  the  Govenuufot  alleged^  at  least 
50  per  cent,  as  it  itsel{  admita,  and  that  it  ia  by.  fat  tba 
largest  aweje  prod^e^r^  of  tip  plat#» 

.  I>pwA,  toi'  somei  moaths^  belore  the  inclbitij^ozi  of  these 
p^Qeedix^,.the  Tin  Plate  Ccuopany  was  under,  covenant 
t^  giva  th0'd#feiidantits  tin-plate  at  a  fixed  nunaher  of  cents 
a-basfr  boxi  less, than  it  fnimshed, su^b. plate  to  any  one  elsa. 
S^ee  April,  1913|  it  sells  Uie  def^dant  belo!w  itsj  pub* 
lishedt  list  prices^  bi^t  it  no  longer,  binds  itself  to  require 
aU»  athers  to  pay  those  prioes.  Whether  it  has  epcereised 
tha. liberty  thus,  reserved^  the  record:  does  not  show.  The 
Pir^enmtiaJ  rehaites  reoeived  by  the  defendant  from  the  Ifin 
PJatf'  GowL]^nj  m  the  period'  fix>m  1902  to.  1918  amounted 
to.  the  larg^  sum  of  $9,000^000.  The  answers  of  hoth  the 
di^fexMbnt  and  the  Tin  Plate  Comi>any  claim  that  these* 
trapsactions  wc^e  ncnrmal  and  the.  allowances  were  those 
[j9|S$]  which  would  naturally  be  made  to  an.esceedingly 
large^  consume*  The  facts  seem:  to  show  that  the  parties 
themselves  did  not  so  regard  them.  Tin  plate  was  billed 
to  the.  defendant  at  the  fixed  listprice,  and  the  rebate  was 
subseq^^Uy  paid^  Great  precauticms  were  iskea  by  th% 
de;fe9i.dantt  to  con^o^L  the  facte  from  most  of  its  bdofeihe^pers^ 
aja4«^^'W  £w^  some: of,  its  officeirs*  The  rebates,  when  oh^ 
tam^j  werti  ei^^ed  tip<^  the^  hooka  ol  the  defendant  in 
such  a  way  as  to  conceal  their  origin.  During  the*  early 
years  of  defendant's  career,  its  competitors  in  most,  if  not 
aU,  instances^  were  compelled  to  pay  the  full'  list  prices.  It 
has  often  been  possible-,  in  reeent  years,  for  such  competitors 
as,  were  considerable  consumers^  and  who  were  familiar  with 
the  conditions  and  knew  how  to  bargain  to  advantage^  to 
buy  tin  plate  from  the  so-caUed  "independents"  at  some 
cents  below  list  figures.  This  was  especially  true,  of  course, 
at  times  when  the  demand  for  tin  plate  was  relatively  small* 
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The  amount  of  reduction  they  could  secure  depended  upon 
circumstances  and  frequently,  probably  usually,  has  been 
less  than  the  amount  of  defendant's  preferential.  It  has 
only  seldom  been  more.  The  effect  of  such  a  bargain  as  that 
which  long  subsisted  between  the  defendant  and  the  Tin 
Platte  Company  may  be  very  far-reaching.  For  years  the 
defendant  was  under  contract  to  sell  the  largest  fruit  pack- 
eris  on  the  Pacific  Coast  cans  cheaper  than  it  sold  them  to 
anybody  else.  For  eleven  years  it  bought  its  tin  plate 
from  the  Tin  Plate.  Company  under  an  agreement  by  which 
it  got  it  at  a  lower  price  than  any  other  consumer.  The 
Tin  Plate  Company  itself  is  a  subsidiary  of  the  United 
States, Steel  Corporation..  To  make  the  chain  complete,  all 
that  would  seem  necessary  would  be  a  company  which 
operates  a  large  number  of  wholesale  and  retail  grocery 
stores,  and.  to  have  that  concern  make  a  bargain  with  a 
canning  company  enjoying  the  special  preferential  rates. 
Whether  such  a  chain,  if  established,  would  do  any  harm, 
this,  record  does  not.  require  to  be  decided,  and  furnishes 
little  data  upon  which  such  a  decision  could  be  based.  As 
already  stated,  the  preferential  ended  in  April,  1018,  some 
seven  months  before  this  suit  was  brought.  The  defendant 
still  buys  its  tin  plate  at  prices  lower  than  the  quoted  list 
prices  of  the  Tin  Plate  Company;  but  it  no  longer  has  a 
right  to  require  the  Tin  Plate  Company  to  allow  it  such 
a.  reduction  below  any  price  at  which  the  Tin  Plate  Com- 
pany may  sell,  to  others.  The  Government  claims  that  its 
investigation  of  the  status  of  the  defendant  had  begun  before 
April,  1913,  as.  the  defendant  knew.  It  says  that  the  change 
in,  the  agreement  was  the  result  of  such  knowledge.  The 
preferential  contract  had,  however,  in  fact  been  terminated 
before  this  suit  was.  brought.  It  will  be  unwise  to  decide 
a^  to  the  legality  or,  illegality  of  such  an  agreement  in  any 
case  which  does  not  make  it  necessary  to  do  so.  If  any 
such,  exclusive  privileges  have  been  granted  in  form  or  in 
fact  since  the  15th  day  of  October,  1914,  they  will  be  sub- 
jected, not  only  to  the  provisions,  of  the  so-called  **  Sherman 
Act,''  but  also  to  those  of  the  second  section  of  the  act  of 
the  date  mentioned  (act  Oct.  15,  1914,  c.  323,  38  Stat  780), 
in  so  far,  if  at  all,  as  the  same  may  be  applicable. 
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MAKING  CANS  FOB  OKE's  OWN  USB. 

[886]  The  Government  further  charges  that,  because  the 
defendant  buys  its  tin  plate  cheaper  than  anybody  else,  it 
has  extended  its  control  over  the  can  trade  by  selling  cans  to 
packers  who  make  their  own,  at  prices  lower  than  those  at 
which  they  can  make  them.  Unquestionably,  defendant  has 
sold  cans  to  some  users  at  prices  which  made  it  cheaper  for 
such  users  to  buy  from  it  than  to  make  their  own  cans.  It 
does  not  appear  that  in  any  of  these  cases  the  defendant  sold 
its  cans  below  its  regular  list  prices,  and,  in  most  of  the  cases 
ui  which  users  found  it  more  profitable  to  buy  from  it  than  to 
make  their  own  cans,  the  situaticm  would  have  been  the  same 
had  it  paid  the  same  price  for  its  tin  plate  as  everybody  else. 
Had  it  paid  as  much  as  other  can  makers  for  its  tin  plate,  it 
might  have  charged  more  for  its  cans.  If  it  had  done  so, 
there  are  doubtless  instances  in  which  it  would  still  have 
paid  some  canners  to  make  their  own  cans,  although,  at  the 
price  which  actually  prevailed,  it  did  not. 

The  ordinary  packers'  cans  are  not  hard  to  make.  They 
do  not  require  a  high  degree  of  skill  in  the  workmen.  While 
the  cost  of  the  best  machinery  for  making  them  is  now  much 
greater  than  it  once  was,  it  is,  after  all,  not  very  large. 
Nevertheless  there  are  many  packers  who  are  not  able  to 
make  their  own  cans  as  cheaply  as  they  can  buy  them,  either 
from  the  defendant  or  from  its  competitors,  or  else  do  not 
save  enough  by  making  them  to  lead  them  to  think  it  worth 
while  to  take  the  trouble  and  risk  of  so  doing.  The  fact 
that  in  a  number  of  instances  can  users  have  ceased  to  make 
their  own  cans  and  bought  them  from  the  defendant  proves 
little.  Sometimes  it  is  true  the  defendant  has  purchased  the 
can-making  machinery  belonging  to  such  consumers  of  cans. 
The  amount  paid  may  not  infrequently  have  been  more  than 
the  machinery  would  have  brought  in  the  open  market.  It 
does  not  ever  appear  to  have  exceeded  the  cost  to  the  customer 
and  usually  was  less.  In  such  transactions,  it  is  difficult  to 
see  anything  that  might  not  well  be  done  by  any  can  maker 
who  thought  he  could  thereby  for  some  years  secure  the  pat- 
ronage of  a  large  customer. 
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DBFBNDANTS'  CONCEALMENT  OF  ITS  CONTROL  OF  ITS  SUBSIDIARY 

COMPANIES. 

The  Government's  petition  charges  that  the  defendant  has 
concealed  its  control  of  some  of  its  subsidiary  companies,  and 
has  caused  them  to  be  carried  on  as  if  they  were  among  the 
number  of  its  independent  competitors. 

An  attempt  was  made  to  show  that  this  was  the  case  with 
the  Sanitary  Can  Company  and  the  Union  Can  Company  of 
Rome,  N.  Y.  The  stock  of  each  of  these  concerns  was  bought 
by  the  defendant  in  1908.  At  that  time  public  announcement 
was  made  that  the  defendant  had  acquired  an  interest  in 
them.  It  is  true  that  the  extent  or  character  of  that  interest 
was  not  stated,  and  that  the  defendant  maintained  the  separate 
corporate  existence  of  each  of  them  and  operated  them  largely 
through  their  own  officers  and  employees;  that,  under  such 
circumstances,  these  companies  have  since  advertised  their 
wares  without,  saying  anything  about  their  connection  with 
the  defendant  scarcely  furnishes  ground  for  criticism. 

[887]  The  like  cannot  be  said  as  to  what  it  did  or  caused 
the  American  Stopper  Company  to  do.  Since  1905,  that 
company  has  been  a  subsidiary  of  the  defendant.  The  fact 
was  not  publicly  disclosed  until  1909.  During  the  interven- 
ing four  years,  the  Stopper  Company  advertised  itself  as  the 
largest  maker  of  tin  boxes  "  outside  of  the  trust;  "  the  tnist, 
of  course,  being  the  defendant.  Deliberate  deception  was 
also  for  years  employed  to  conceal  its  ownership  of  the 
Union  Stockyards  Can  Company  of  Chicago.  Defendant's 
control  of  this  concern  dates  from  November,  1906.  Down 
until  the  close  of  1909,  if  not  longer,  it  was  operated  as  an 
independent  company.  During  this  time  one  of  the  de- 
fendant's high  officers  conveyed  its  orders  to  the  nominal 
head  of  the  dependent  company.  By  his  directions,  the  con- 
nection between  the  two  was  kept  secret.  There  were  those 
in  the  trade  who,  nevertheless,  guessed  that  there  was  some 
relation  between  them ;  but,  as  its  manager  testified,  he  lied 
down  their  suspicions.  The  reason  for  all  this  mystery  was 
the  usual  one  in  such  cases.  The  defendant  wanted  to  use 
the  Stockyards  Can  Company  to  fight  its  general  line  com- 
petitors in  the  Chicago  district,  while  still  maintaining  its 
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own  prices.  The  manager  of  tfae^  sub»diary  testifled  thrttt^, 
if  he  could  get  the  trade  of  sueh  competitors  without  cutting 
prices,  he  was  told  to.  do  so,  but,  if  a  cut  was  necessary,  he 
was  to  make  it. 

There  can  be  no  question  as  to  either  the  moral  or  legal 
character  of  such  methods.  Laying  aside  all  ethical  consid- 
erations, the  wonder  always  is  that  a  great  company  like  de- 
fendant does  not  see  that  it  cannot  afford  to  be  caught  in 
such  a  position,  and,  in  the  Jong  run,  caught  it.  is  likely  to  be* 
The  loss  of  dignity  and  prestige  in  the  public  eye  must 
usually  cost  more  than  was  gained,. even  if  nothing  worse 
happens.  It  is  like  enough  to  suffer  from  lowering  the  moral 
tone  of  its  own.employfe.  The  practice  referred  to,  how- 
ever, ceased  three  years  or  more  before  the  institution  of 
these  proceedings. 

SUBSEQUENT  PURCHASES  OF  CAN  PLANTS. 

The  Government  charges  that  defendant,  since  its  organi- 
zation, has,  by  purchasing  a  number  of  competing  plants, 
continued  its  attempt  at  monopoly.  Defendant  has  bought 
control  of  12,  2  of  them  before  January  1,  1903,  the  other 
10  between  April,  1905,  and  June,  1909.  None  was  taken 
over  in  the.  4J  years  immediately  preceding  the  filing  of  the 
petition. 

The  first  bought  was  that  of  the  Andrews-Bones  Com- 
pany of  Oinaha.  It.  was  a  small  concern.  The  price  paid 
was  little  above  its  apparent  value.  The  transaction  was 
without  significance. 

Tlie  lease  of  the  factory  of  the  Union  Can  Company  of 
San  Francisco  for  a  term  of  five  years  from  January  1, 1908, 
was  a  more  important  transaction.  Norton  had  sought  an 
option  upon  it.  He  failed  to  get  it,  because  the  California 
Fruit  Cannera'  Association,  which  was  and  is  a  large  con- 
sumer of  cans,  in  self-defense,  as  it  thought,  bought  60 
per  cent  of  the  company's  stock.  About  a  year  after  de- 
fendant's organization,  it  and  the  Canners'  Association 
reached  an  understanding.  The  association  then  agi'eed 
that  for  five  years  it  would  buy  all  [888]  its  cans  from 
defendant.    The  latter  promised  to  charge  every  other  can- 
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ner  on  the  xxMtft,  with  iwo  exoeplioBs,  $1  a  thousand  more 
than  the  association  paid,  the  discrimination  against  ihe.ivro 
exeeptions  to  be  but  hall  as  ^greal;,  or  only  60  cents  a 
thousand.  The  association  has  apparently  erter  since  bought 
its  cans  from  the  defendant.  The  lease  of  *the  Union  Oan 
Factory  was  one^of  the  term^of  the  alliance  between  detfend- 
ant  and'tiie  association.  Somewhere  about  1906  that 'plant 
was  abandoned.  The  defendant  bought  some  of  its  macdiin* 
ery  ;1iie  rest  was  stored. 

It  is  unneoeaBary  to  inquire  deeely  into  the  nitture  and 
effect  of  this  incident  or -series  of  ^incidents.  Oiling  tthem 
all  the  significanee  for  whicih  the  Government  contends, 
they  show  nothing:  more  than  that  as  late  a«  January  1, 1903, 
defendant  was  still  attempting  to  accomplish  its  ^original 
illegal  pmrpoee,)  although  it  was  working  to  tiiat  end  with 
mueh  iless  thoroughness  and  system  than  it  onoe  had  used. 

T^  jiext  purchase,  inade  in  the  spring  of  1905,  was  that 
of  the  American  Stopper  Company,  of  Brooklyn.  TbAt 
and  the  acquisition  of  the  Union  Stockyards  Can  <Oonipaiiy, 
of  Chicago,  in  November,  1096,  were  mtfde  in  part  At  least 
with  the.purpoae  of  using  those  conoems  in  one  of  the  least 
de&nsible  wiays  in  which  po^werful  corporations  thave  waged 
war  up<m  itheir  eompetitcNrs.  tin  each  case,  as  already  stated, 
the  fact  of  defendant's  ownership  was  for  years  denied,  and 
one,  if  not  both,  of  these  subsidiaries  was  put  to  the  stoie 
use  as  the  fighting  ships  which  figure  in  Untied  Siaiea  v. 
Bamburgh-AfMricisH  8.  S.  Line^  216  Fed.  971.  Fnmi  any 
otiMr  standpoint  the  purchase  of  the  Union  -Stockyards  Can 
Company  was  unimpo^ant.  It  was  a  feeble  concern,  with- 
out any  appat^nt. power  to  continue  effective  eottnpetifcion. 

The  Stopper  Company  was  a  miadi  stronger  organiaatioii. 
Its 'Origin  was  modest  enou^^.  It  was  formed  in  1960 'to 
make,  as  its  name  indicated,  bottle  closures.  In  1901,  after 
the  organization  of  the  detfendant,  it  began  manufactturing 
deeorated  tin  bootes.  Its  going  into  fhiB  -line  was  in  :paii 
the  result  of  the  high  price  tto  which  deftsndailt  had  at  that 
time  raised  the  price  of  cans.  Hie  Stc^>per  C<mipany'8 
bu^esB  grew  and  flourished.  In  1006,  Itfban  tits  real  estate 
and  machinery  ware  worth  pei^haps  a  quarter  of  a  million, 
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its  annual  consumption  of  tin  was  about  20,000  base  boxes  a 
year. 

In  November,  1905,  the  Norton-Edgar  Can  Company  was 
purchased.  This  concern  was  organized  by  one  of  the 
numerous  Norton  brothers.  It  manufactured  paint  and 
varnish  cans  principally.  It  started  business  early  in  1903, 
and  less  than  three  years  afterwards  was  sold  out  to  the 
defendant    It  never  was  prosperoua 

In  the  month  of  November,  1906,  the  United  Can  Com- 
pany and  the  Federal  Can  Company,  both  of  San  Francisco, 
and  the  Kendall  Can  Company  of  Astoria,  were  acquired. 
The  two  former  were  managed  by  a  g^itleman  who  had  once 
been  in  defendant's  employ.  In  May,  1904,  he  and  his  asso- 
ciates bought  the  United  Can  Company.  It  was  then  a 
small  concern.  Under  their  management  it  flourished,  and 
by  1906  was  selling  40,000,000  cans  a  year.  They  took  over 
the  property  of  the  Federal  Can  Company,  and  with  it 
certain  exclusive  licenses  to  operate  in  the  Pacific  Coast 
States  under  patents  belonging  to  [889]  the  Max  Ams  Ma- 
chine Company.  The  Kendall  Company  was  a  sub-licensee 
of  the  Federal  Can  Company.  The  purchase  of  these  three 
companies  and  their  exclusive  licenses  materially  str^igth- 
ened  defendant's  hold  upon  the  can  trade  of  tiie  Pacific 
coast. 

About  January  1,  1909,  the  Union  Can  Company  and  the 
Utica  Industrial  Company,  both  of  Rome,  N.  Y.,  as  well  as 
the  New  Hartford  Canning  Company  of  New  Hartford,  in 
the  same  State,  were  acquired.  All  three  were  closely  allied. 
They  were  apparently  controlled  by  Sanf  ord  F.  Sherman,  a 
brother  of  the  late  James  S.  Sherman,  then  Vice  President 
elect  of  the  United  States.  The  New  Hartford  Canning 
Company  was  primarily  ^igaged  in  the  business  of  canning 
fruits  and  vegetables.  Since  1880  it  had  made  its  own  cans 
and  sold  the  surplus.  Norton  had  attempted  to  get  it  for  the 
defendant,  but  had  failed.  The  Union  Can  Company  was 
not  organized  imtil  1906.  The  two  concerns  together  annu^ 
ally  consumed  about  90,000  base  boxes  of  tin  plate,  and  sold 
about  one-half  of  the  packers'  cans  used  in  the  State  of  New 
York.    The  Utica  Industrial  Company  was  principally  en- 
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gaged  in  constructing  machines  under  patents  it  owned. 
These  patents  were  for  the  invention  of  one  Charles  W. 
Graham,  who  was  in  the  company's  employ,  and  who  ap- 
pears to  have  had  quite  a  genius  for  developing  automatic 
can-making  machinery.  The  three  companies  were  prosper- 
ous, but  the  volume  of  their  business  compelled  them  to  bor- 
row money.  Mr.  Sherman  had  to  indorse  their  paper.  He 
wished  to  be  free  of  the  burden.  He  opened  negotiations  with 
defendant  and  effected  a  sale  for  $275,000,  a  price  appar- 
ently liberal,  perhaps  even  generous,  but  far  removed  from 
the  extravagant  sums  which  defendant  had  formerly  paid. 

The  New  Hartford  Can  Shop  and  the  machine  shop  of  the 
Utica  Industrial  Company  were  dismantled,  and  some  of  the 
obsolete  machinery  of  the  former  was  junked. 

It  is  perhaps  worth  while  to  note  that  of  these  12  concerns 
only  two  made  cans  prior  to  March,  1901.  Norton  had  tried 
to  get  both  of  them.  He  failed,  because  their  owners  were 
large  can  consumers  and  feared  to  surrender  the  control  of 
their  can  supply.  It  is,  of  course,  obvious  that  these  pur- 
chases of  a  dozen  plants  during  a  period  of  some  seven  years 
do  not  even  tend  to  show  that  the  defendant  from  1902  to 
1909  made  any  attempt  to  secure  all  or  a  greater  part  of  the 
can-making  plants  of  the  country,  as  in  1900  and  1901  Nor- 
ton and  those  for  whom  he  acted  did.  In  many,  if  not  in 
most,  of  the  cases  in  which  the  def  andant  did  buy,  the  sellers 
sought  it.  The  effect  of  the  purchase  was  the  same,  no  mat- 
ter who  began  the  negotiations ;  but,  in  judging  defendant's 
intent,  the  fact  that  the  owners  came  to  it,  and  not  it  to  them, 
is  significant. 

AliUBOED  MONOPOLIZATION  OF  THE  8ANITABY  CAN  BUSINESS. 

The  defendant  made  one  other  purchase.  It  was  in  some 
respects  more  important  than  any  or  all  of  the  others,  for 
through  it  defendant  secured  the  prominent  place  it  still 
holds  among  the  makers  of  so-called  ^sanitary  cans.^ 

A  packer  understands  a  can  by  that  name  to  be  one  in 
which  the  whole  top  in  one  piece  is  put  on  the  can  after 
the  latter  has  been  filled  f^!M>|  «nd  in  which  such  top  is 
secured  in  such  a  manner  that  the  medium  used  to  seal  it 
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iiennBtioiEilly  does  not  oome  in  oomtaet  with  the  coiitentB'^ 
ihe>  jcmn.  Such  cans  hod  been  used  in  Enit^  lor  jtMB 
before  the  iormdtion  ol  the  defendant.  Max  Anas  wfts  a 
firm  engaged  in  the  business  of  putting  up  whned  ^Mxj 
jeilies,  eondiments^etc,  and  had  a  large  export  ^trade.  its 
EaTopem  customers  objected  to  the  hole  and  top  canB  seiML 
with  solder,  then  afanost  in  uniTtsrsal  use  in  this  country. 
The  rubber  gaskets  employed  in  Europe  tcrr  sealing  cans 
were  not  >aTailable  here,  and  if  th^had  been  tibte  tittle  and 
cost  of  inserting  them  "would  hare  been  a  sem^rus  oibstade 
to  their  use.  One  of  the  firm  iuTented  a  liquid  eompouud 
which  coilld,  in  connection  with  machin'^y,  types  of  which 
had  already  been  developed  in  this  country,  'be  used  (to  Mai 
the  cans.  About  1004,  he  thought  his  experiments  ihad  sue* 
eeeded  to  an  extent  suffioieit  to  justify  him  in  exhibiting 
his  mtt^ods  at  the  packers'  convention  of  that  year*  In  1802, 
the  Max  Ams  Machine  Company  was  incorporsited  and  began 
to  manufacture,  or  rather  to  adapt,  machines  4ot  closing 
soeh  cans.  The  defendants  Bogle  and  €!obb  'weie  canneet€d 
witti  the  Cobb  Preserving  Company,  of  ^Faivport,  N.  Y; 
They  became  interested  in  sanitary  cans  and,  at  the  instance 
of  'Ams,  iifgui  to  manufacture  them  <m  a  larger  soale  than 
he  Was  equipped  to  do.  They  were  eanners,  and  they  made 
tibe  cans  for  their  own  use  and  sdld  the  surplus.  TW  ^con^^ 
sumption  of  sanitary  cai^  increased.  In  1904,  ttoy 'organ- 
ised the  Sanitary  Can  Company,  and  thereafter  their  taad- 
ness  in  making  and  selling  sanitary  cans  grew  from  about 
$imfiOO  to  nearly  $2,000,000  four  years  later.  They  had 
troubles.  Things  did  not  always  work  right.  Atgo«d  ttatgr 
of  their  cans  were  defective,  or  the  packers  did  not  know 
how  to  use  them  and  daimed  tSiey  were.  They  h«d*td  ^y 
out  large  sums  in  damages.  Th^  branched  out  largely. 
They  built  additional  factories  in  different  parts  of  th^ 
country.  The  very  rapidity  of  their  growth  imperiled  thek 
financial  condition.  Not  only  were  the  re^urces  of  the 
company  itself  strained,  but  so  were  those  of  the  indi- 
viduals largely  interested  in  it.  Along  came  the  panic  of  Oc- 
tober, 1907.  The  men  at  the  head  of  the  company,  and  who 
had  indorsed  its  paper,  became  somewhat  alarmed  for  their 
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future.  They  feared  they  had  on  hand  more  of  a  task 
than  their  means  would  enable  them  with  safety  to  handle. 
They  looked  about  for  a  possible  purchaser.  The  defendant 
naturally  occurred  to  them.  The  fact  that  it  was  the  largest 
concern  in  the  business  made  them,  as  a  few  months  later 
it  made  Sherman,  turn  to  it.  In  periods  of  stress,  it  fre- 
quently happens  that  the  largest  competitor  in  any  line  of 
business  is  the  only  possible  purchaser  for  one  of  its  smaller 
rivals,  who  has  become  financially  involved.  As,  for  ex- 
ample, the  United  States  Steel  Corporation  was  the  only 
concern  which  could  in  a  hurry  and  in  a  time  of  panic  buy 
the  Tennessee  Coal  &  Iron  Company,  when  those  interested 
in  the  latter  had  to  have  instant  relief.  The  largest  organi- 
zation in  any  line  of  business  may  not  unnaturally  grow 
otherwise  than  by  the  use  of  what  ordinarily  would  be 
thought  of  as  its  competitive  advantages.  The  fact  that 
any  of  its  competitors  who  feel  they  must  sell  are  most 
likely  to  make  it  the  first  offer,  and  that  usually  acceptance 
is  for  it  a  far  less  se[891]rious  matter  than  it  would  be  for 
almost  any  one  else,  is  one  of  the  causes  which  contribute 
to  such  expansion. 

At  the  same  time,  defendant  entered  into  certain  contracts 
with  the  Max  Ams  Machine  Company,  by  which  it  secured 
for  some  years  the  exclusive  right  to  use  the  latter's  closing 
machines.  Of  what  significance  are  these  transactions? 
The  defendant,  before  they  took  place,  had  begun  the  manu- 
facture of  sanitary  cans,  which  of  course  were  sold  in  com- 
petition with  those  made  by  the  Sanitary  Can  Company. 
Those  cans  were  coming  into  public  favor.  Defendant 
might,  even  if  it  had  not  been  already  far  and  away  the 
most  powerful  factor  in  the  entire  can  trade,  have  wished 
to  secure  plants  which  made  a  specialty  of  such  cans  and 
were  fitted  for  their  manufacture.  In  short,  had  it  not  be^n 
conceived  in  the  sin  of  defying  the  Anti-Trust  Law,  such  a 
purchase  could  hardly  have  been  said  to  show  an  intent  to 
restrain  competition  or  promote  monopoly. 

The  weight  which  should  be  given  to  these  various  pur- 
chases and  to  the  fact  that  similar  transactions  are  like 
enough  to  take  place  in  the  future,  whether  defendant  spe- 
95825'*— 17— VOL  6 82 
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cially  wishes  them  or  not,  may  be  most  profitably  considered 
in  connection  with  the  Government's  contention  that  the  de- 
fendant's size  and  power  is  so  great  that  through  them  it 
dominates  the  industry,  and,  because  such  size  and  power 
were  in  the  first  place  illegally  acquired,  the  court  must  now 
take  them  away. 

PRICES  OF  SANITARY  CANS. 

The  Government  charges  that,  through  the  control  the 
defendant  has  acquired  over  the  sanitary  can  business,  it  is 
able  to  exact,  and  does  exact,  for  those  cans  a  higher  price 
than  for  other  kinds  of  packers'  cans,  although  they  cost  no 
more  to  make.  Sanitary  cans  are  sold  at  higher  prices  than 
packers'  cans  of  like  sizes,  and  it  is  probably  true  that  they 
are  no  more  expensive  to  manufacture.  It  is,  however,  the 
custom  of  can  makers  to  furnish  to  purchasers  of  such  cans 
can-closing  machines  at  nominal,  or  at  all  events  at  very  low, 
rents.  There  has  been  in  the  last  few  years  a  rapid  improve- 
ment in  these  machines.  Those  in  use  one  year  frequently 
became  obsolete  a  year  or  two  later.  It  is  therefore  quite 
possible  that  the  margin  of  profit  on  sanitary  cans  is  in  fact 
no  greater  than  on  the  old  hole  and  top  cans.  It  would  not 
be  surprising,  however,  if  the  reverse  were  true.  In  most 
lines  of  production,  greater  profits  are  made  on  compara- 
tively new  things  than  on  those  which  have  been  known  and 
used  for  many  years.  It  does  not  appear  that  any  special 
significance  should  be  attached  to  the  figures  at  which  sani- 
tary cans  are  sold. 

defendant's  control  op  prices. 

The  Government  alleges  that,  ever  since  the  defendant  was 
formed,  it  has  controlled,  and  at  times  has  increased,  the  gen- 
eral market  prices  of  cans.  It  is  charged  that  not  only  does 
it  fix  the  price  of  the  output  of  the  plants  controlled  by  it, 
but  that  so  great  is  its  predominance  in  the  industry  that 
those  prices  are  followed  of  necessity  by  the  independent 
manufacturers,  and  thus  all  substantial  price  tompetitian  is 
eliminated.    It  is  said  that  defendant  has  exercised,  and  at 
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the  time  of  the  filing  of  the  petition  was  still  exercising, 
this  control  to  lower  [898]  or  raise  unduly  and  arbitrarily 
the  price  of  its  product.  There  is  no  question  that  since 
1901  the  defendant  has  very  largely  fixed  the  price  at  which 
packers'  cans  have  been  sold  throughout  the  United  States. 
It  has  competitors  who  now  sell  approximately  one-half 
the  cans  which  are  sold  in  the  country.  There  is  no  evidence 
of  any  price  agreement  between  it  and  them.  There  is  no 
reason  to  think  that  there  is  on  this  subject  any  understand- 
ing of  any  kind,  however  vague  or  indefinite.  Nevertheless, 
the  prices  it  fixes  are  the  standard  prices  from  ocean  to 
ocean  and  from  the  Lakes  to  the  Gulf.  It  is  impossible, 
except  under  very  peculiar  circumstances  in  extremely  lim- 
ited amounts,  and  during  the  shortest  periods,  for  anybody 
to  get  more  for  packers'  cans  than  defendant  charges.  Its 
largest  competitor  is  the  Continental  Can  Company.  The 
latter  sells  nearly  one-fourth  of  the  cans  not  sold  by  defend- 
ant. So  far  as  packers'  cans  are  concerned,  it  appears  al- 
ways strictly  to  follow  the  defendant's  prices.  The  record 
mentions  a  few  instances  of  alleged  price  cutting  by  the  Con- 
tinental Can  Company.  These  instances  are  so  rare  and  so 
obviously  opposed  to  the  general  trend  of  its  policy  that  it 
appears  probable  that  with  one  exception  the  witnesses  who 
testified  as  to  them  misunderstood  the  facts  or  did  not  accu- 
rately recall  them.  It  did  sell  the  makers  of  the  Campbell's 
soups,  who  were  very  large  consumers,  at  perhaps  20  cents  a 
thousand  below  defendant's  prices.  The  Continental  Can 
Company  was  organized  in  1904  very  largely  by  the  Edwin 
Norton  who  played  so  conspicuous  a  part  in  starting  the  de- 
fendant. There  is  no  evidence  that  the  Continental  Can 
Company's  stiict  adherence  to  the  prices  fixed  by  the  defend- 
ant is  the  result  of  any  agreement  or  understanding.  It  is 
possible  that  it  is  due  entirely  to  the  belief  of  the  well- 
informed  managers  of  the  Continental  that  a  trade  war 
carried  on  by  cutting  prices  would  not  be  to  its  advantage. 
A  nimiber  of  the  smaller  competitors  of  the  defendant,  con- 
cerns the  total  output  of  each  of  which  does  not  exceed  per- 
haps one-twentieth  of  its,  sell  their  cans  at  defendant's 
prices  when  they  can,  and,  when  they  cannot,  they  cut  those 
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prices  anywhere  from  25  cents  to  $1.50  a  thousand.  They 
never  drop  much  lower.  It  may  be  that  their  cost  of  pro- 
duction prevents.  It  may  be  that,  if  they  named  prices  suffi- 
ciently attractive  to  draw  much  trade  from  defendant,  they 
would  get  more  than  they  could  handle.  If  they  attempted 
rapidly  to  extend  their  facilities,  a  sudden  drop  in  defend- 
ant's prices  might  catch  them  in  a  position  in  which  they 
would  be  in  deadly  peril  of  financial  ruin.  They  never  name 
their  prices  for  the  year  until  the  defendant's  have  been  made 
public.  On  the  other  hand,  the  potential,  if  not  the  actual, 
competition  to  which  defendant  is  exposed,  prevents  it  from 
arbitrarily  fixing  its  prices  at  a  higher  figure.  The  expe- 
rience which  it  had  at  its  formation  has  taught  it  that  such  a 
course  is,  from  its  own  standpoint,  unwise  and  may  be 
disastrous. 

It  is  not  possible  to  arrive  at  a  definite  conclusion  as  to 
the  prices  of  general  line  cans.  They  are  of  many  different 
sorts,  sizes,  and  shapes.  Each  user  is  likely  to  insist  on  a  can 
adapted  to  his  particular  requirements,  real  or  fancied.  The 
publication  in  advance  by  the  defendant,  or  by  anybody  else, 
of  prices  for  such  cans,  would  be  im[ 893]  practicable,  and, 
in  fact,  is  never  attempted.  The  consumers  make  their  own 
bargains  with  the  various  can  factories  in  what  manner  and 
for  what  length  of  time  best  commends  itself  to  their 
judgment. 

The  evidence  shows  that  sometimes  the  defendant  offers 
general  line  cans  at  prices  lower  than  any  of  its  competitors, 
and  sometimes  one  or  more  of  its  competitors  names  prices 
below  its.  While  as  a  result  of  defendant's  size  and  the 
wide  distribution  of  its  factories  its  action  is  perhaps  the 
most  important  single  factor  in  determining  the  price  of 
general  line  cans,  it  does  not  fiix  and  control  the  prices  of 
such  cans  to  anything  like  the  extent  it  does  those  of  packers' 
cana 

HOW  FA«  DEFEKDANT  HAS  SEEVl:D  THE  rNOUS^rRT, 

Thus  far  con^derstion  has  been  chiefly  given  to  the  Gov- 
ernment's charges  against  the  defendant*  Some  of  these 
have  been  held  not  wel^  founded^,  I^^^ai  be^ssifl.  ^i^ 
others  are  made  out. 
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Defendant  has  directed  much  of  the  nme  volumes  of  testi- 
mony it  has  offered  to  show  that,  whatever  criticisms  might 
be  made  as  to  the  way  in  which  it  was  formed,  and  to  certain 
of  its  isolated  acts  since,  it  has,  on  the  whole,  served  the  can 
trade  well,  and  that  its  dissolution  would  do  harm  and  not 
good.  There  is  no  room  for  question  that  since  1901  there 
have  been  many  improvements,  not  only  in  can  making,  but  in 
can  selling  and  in  can  delivery  as  well,  and  that  these  im- 
provements are  greatly  appreciated  by  all  who  buy  cans  from 
can  makers.  There  is  the  usual  difficulty,  in  such  cases,  in 
telling  how  much  of  these  good  things  are  because  of  that 
which  defendant  has  done  and  how  much  would  have  come 
about  if  defendant  had  never  been  thought  of. 

THE  TENDENCY  OP  CAN  PRICES. 

By  1904,  if  not  earlier,  the  defendant  had  definitely  aban- 
doned the  policy  of  charging  prices  which  to  the  consumer 
seemed  unduly  high.  It  is  natural,  nevertheless,  to  ask 
whether  since  that  time  prices  have  been  lower  or  higher  than 
they  would  have  been  had  it  never  come  into  being.  The 
record  does  not  give  any  certain  answer  to  this  question.  A 
great  many  consumers  of  cans  testified  that  the  price  has 
tended  downward.  Up  to  the  time  of  the  closing  of  the  evi- 
dence in  this  case  that  was  generally  true.  There  were 
fluctuations,  and  the  downward  trend  was  slight;  but  there 
was  such  a  trend.  A  comparison  of  the  price  of  tin  plate 
and  of  cans  from  1897  to  1913  shows  that  the  prices  of  the 
latter  for  1911,  1912,  and  1913  were  just  about  the  same  as 
they  were  in  1897,  1898,  and  1899,  when  allowance  is  made 
for  the  difference  in  the  cost  of  the  former.  The  margin  be- 
tween the  cost  of  the  tin  plate  and  the  selling  price  of  the 
cans  seems  to  have  been  as  great  when,  as  now,  cans  were 
made  and  sold  at  prices  fixed  by  the  defendant,  as  it  was 
when  they  were  made  and  sold  by  its  numberle^ss  predeces- 
sors in  the  business-  The  cans  have  been  better,  in  that  they 
have  been  more  uniformly  well  made.  With  the  machinery 
now  in  use  there  is  no  reason  to  think  it  costs  appreciably 
more  to  make  good  than  bad  cans.  The  manufacturing  cost 
is  now  less  than  it  was  before  defendant's  formation.    It  is 
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true  that  each  [894]  laborer  employed  now  receives  more 
wages  than  he  did  then,  but  so  great  has  been  the  improve- 
ment in  machinery  that  the  actual  labor  cost  per  thousand 
cans  is  now  materially  less  than  it  was  15  years  ago.  More- 
over, as  a  residt  of  better  methods  of  manufacture,  much 
less  solder  is  now  used,  and  a  net  saving  of  some  importance 
is  thereby  effected.  A  reduction  in  the  price  of  cans  does 
not  appear  to  be  among  the  benefits  the  defendant  has  con- 
ferred upon  the  trade. 

STANDARDIZATION    SIZES. 

Defendant  takes  some  credit  to  itself  for  bringing  about  a 
standardization  in  packers'  cans,  so  that  a  No.  1,  a  No.  2,  or 
a  No.  3  can,  of  any  one  of  the  recognized  types  of  openings, 
is  now  precisely  the  same,  no  matter  from  what  shop  it 
comes.  A  good  deal  of  progress  in  this  direction  had  been 
made  before  defendant  was  organized.  The  first  effect,  not 
of  its  formation,  but  of  the  policy  adopted  by  it  in  its  earlier 
history,  was  probably  to  retard  rather  than  to  accelerate  this 
tendency.  The  prices  it  quoted  brought  about,  as  has  been 
seen,  an  opening  or  reopening  of  a  number  of  shops  poorly 
fitted  to  make  good  cans.  The  owners  of  such  establish- 
ments probably  gave  little  thought  to  standardization  or  to 
any  similar  problem.  Subsequently,  the  influence  and  ex- 
ample of  defendant  made  greatly  for  uniformity.  It  is, 
however,  probable  that,  even  if  it  had  never  come  into  being, 
the  pressure  from  the  canners  and  other  sources  would  ere 
this  have  resulted  in  the  general  establishment  of  the  stand- 
ards now  in  use.  It  is  very  possible  that  it  would  have 
taken  longer  than  it  did. 

BETTER  CANS. 

Defendant  makes  good  cans.  It  has  always  done  so,  at 
least  after  the  first  few  months  of  its  existencif.  The  impres- 
sion produced  by  the  testimony  is  that  it  has  been  more  uni- 
formly  successful  in  so  doing  than  perhaps  any  of  its  com- 
petitors, although  the  larger  and  more  responsible  of  these 
have,  in  recent  years,  habitually   turned   out  thoroughly 
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satisfactory  packers*  cans.  The  same  may  he  said  as  to  the 
more  generally  used  of  the  general  line  cans,  such  as  those 
for  coffee,  lardj  or  varnish.  When  it  comes  to  designing 
and  making  cans  to  meet  special  wants  or  peculiar  tastes, 
conditions  are  somewhat  different*  The  defendant  has 
usually  at  its  command  a  wider  range  of  expert  capacity  in 
dealing  with  the  problems  which  may  arise,  although  of 
course  on  any  special  occasion,  any  one  of  its  rivals,  even  a 
very  insignificant  one,  may  happen  to  solve  them  more 
satisfactorily.  It  has  a  more  varied  line  of  machinery.  It 
is  its  policy  to  spare  no  trouble  nor,  within  reasonable  limits, 
expense  to  meet  its  customers'  wishes.  It  is  therefore  not 
surprising  that  some  users  of  certain  sorts  of  general  line 
cans  feel  that  it  can  be  safely  depended  on  to  make  what 
they  want.  Some  of  them  have  reason  to  believe,  or  to 
know,  that  not  every  one  of  its  competitors  can  be,  and,  as 
they  are  not  certain  that  any  of  them  can,  it  gets  the  busi- 
ness at  the  same  or  even  a  little  higher  price.  Many  con- 
cerns use  many  different  kinds  of  cans.  Some,  but  by  no 
means  all,  of  these,  like  to  have  all  their  cans  from  the  same 
maker.  In  such  cases  it  not  iafrequently  happens  [895]  that 
the  defendant  is  the  only  one  who  will,  or  perhaps  can,  bid 
on  the  whole  order. 

It  is  impu.'^sible  to  say  how  much  of  the  improvement  in 
tha  quality  of  cans  and  in  adapting  them  to  varied  uses  is 
due  to  the  defendantj  and  how  much  to  other  causes.  It  is, 
however,  certain  that  its  influence  has  been  an  important 
factor  in  bettering  these  conditions. 

PROMOTION  OF  BCIENTIPIC  STUOT  OF  CANNEHS'  PHOBLEMS. 

The  defendant  claims,  with  much  reason,  to  have  been 
the  first  of  the  can  makers  systematically  and  scientifically 
to  study  canners'  problems  with  a  view  to  discovering  the 
causes  of  damage  to  and  deterioration  in  canned  goods.  It 
says  it  has  done  more  in  that  direction  than  any  of  its  com- 
petitors, or  all  of  them  together,  A  number  of  years  ago 
the  defendant  established  a  laboratory  for  the  investigation 
of  such  matters.  It  has  always  been  ready  and  willing  to 
use  the  resources  of  this  laboratory  to  aid  canners,  without 
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expense  to  the  latter  and  whether  they  bought  their  cans 
from  it  or  not.  When,  some  years  ago,  the  National  Can- 
ners'  Association  made  up  its  mind  that  it  would  like  to 
establish  and  maintain  a  well-equipped  and  efficiently  man- 
aged laboratory  at  Washington,  the  defendant,  and,  for 
that  matter,  its  principal  competitors,  furthered  the  project 
by  contributing  liberally,  apparently  in  some  rough  pro- 
portion to  the  number  of  packers'  cans  sold  by  each. 

CONTRACTS   FOR  SEASON'S   SUPPLIES. 

From  the  canner's  standpoint,  the  most  important  respect 
in  which  the  condition  of  the  industry  has,  since  1901, 
changed  for  the  better,  has  been  the  practically  universal 
substitution  of  the  agreement  to  supply  all  cans  needed  by  a 
packer  during  a  particular  season  for  the  theretofore  existing 
practice  of  contracting  for  a  definite  number  of  cans.  This 
change  has  been  highly  beneficial.  It  would  have  been  diffi- 
cult, if  not  impossible,  to  have  brought  it  into  general  use,  so 
long  as  the  can  factories  were  on  the  average  as  small  as  they 
were  in  the  last  century.  All  the  larger  and  stronger  can 
makers  in  the  business  now  follow  it.  As  has  already  been 
intimated,  it  may  be  doubtful  whether  some  of  these  could 
safely  do  so  to-day  if  they  did  not  feel  that,  even  in  seasons  of 
unusually  and  unexpectedly  large  crops  of  canable  prod- 
ucts, the  defendant  would  be  able  and  willing  to  supply  their 
customers  at  reasonable  prices  with  any  cans  which  they 
might  not  be  able  to  furnish. 

PROMPT  DEUVERISS. 

Almost  every  canner  of  food  products,  out  of  the  hundreds 
who  have  testified  in  this  case,  and  many  who  use  cans  for 
other  purposes,  are  emphatic  as  to  the  supreme  importance 
of  prompt  deliveries.  Many  users  of  cans  have  limited  stor- 
age facilities.  They  can  not  take  in  many  at  a  time.  A  delay 
in  the  arrival  of  cans  may  mean  to  them  the  entire  loss  of  the 
product  which  was  to  be  packed.  Fire,  flood,  or  other  acci- 
dents may  put  a  stop  to  the  operation  of  any  one  can  fac- 
[896]  tory.  The  defendant  has  many  shops,  most  of  its  com- 
petitors but  one.    The  probability  of  its  delivery  of  cans  be- 
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ing  altogether  prevented  by  a  factory  accident  is  therefore 
almost  negligible.  Prompt  delivery  at  short  notice  can  not, 
however,  be  assured  unless  the  can  factory  is  near  the  place 
of  consumption.  If  there  is  a  long  railroad  journey  between, 
accidents  and  mistakes  on  the  lines  may  postpone  the  arrival 
of  cans  which  have  been  shipped  in  due  season.  The  testi- 
mony shows  that  for  this  reason  users  of  cans  often  prefer  to 
deal  with  a  neighboring  factory,  whether  of  the  defendant 
or  one  of  its  competitors,  in  preference  to  buying  cheaper 
elsewhere.  The  defendant  has  always  given  special  attention 
to  insuring  prompt  deliveries,  and  apparently  has  been 
rather  unusually  successful  in  so  doing.  Moreover,  it  stands 
ready  to  do  its  best  to  furnish  cans  on  the  shortest  notice  to 
any  one  who  wants  a  car-load  or  many  car-loads,  and  at  its 
published  prices.  The  failure  of  prompt  delivery  from  one 
of  its  factories,  or  from  a  factory  of  one  of  its  competitors,  is 
no  longer  by  any  means  so  serious  a  matter  as  such  an  event 
formerly  might  have  been.  From  one  or  the  other  of  its 
shops  the  defendant  is  usually  able  in  brief  space  to  place 
the  cans  where  they  are  needed.  No  concern  which  had  not  a 
niimber  of  plants  and  ample  resources,  both  in  men  and 
money,  could  have  done  what  the  defendant  has  accomplished 
in  protecting  can  users  against  serious  delays  in  delivery. 
Perhaps  this  has  been  its  most  valuable  service  to  the  trade. 

STORAGE  AGREEMENTS. 

Cans  are  bulky  articles.  In  most  sections  of  the  country 
the  packing  season  lasts  but  a  few  months  and  in  some  but  a 
few  weeks.  Can  factories  can,  of  course,  make  the  best  use 
of  their  facilities  by  nmning  on  full  time  all  the  year  round ; 
but  if  they  do,  they  must  provide  expensive  stomge  facilities 
for  the  cans  they  make  ld  the  six  or  eight  months  of  the  year 
in  which  there  is  little  or  no  use  for  them.  When  everybody 
wants  them  at  once,  loading  and  switching  facilities  are 
likely  to  be  overtaxed-  On  the  other  hand,  all  canners  neces- 
sarily have  to  have  some  place  in  which  to  store  part  of  their 
products  until  they  are  able  to  sell  them.  Such  space  may 
well  be  used  before  the  packing  season  for  the  storage  of 
empty  cans.    At  some  packing  houses,  storage  facilities  are 
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limited ;  at  others  they  are  quite  extensive.  A  packer  of  the 
latter  class  can,  early  in  the  year,  conveniently  take  in  a 
part  at  least  of  his  season's  supply.  Before  defendant's  day, 
can  makers  sought  to  induce  packers  to  do  so  by  selling  cans 
for  winter  delivery  at  decidedly  lower  prices  than  they  would 
make  if  the  cans  were  not  to  be  shipped  until  sunmier. 
Many  packers  were  not  and  are  not  able  to  avail  themselves 
of  such  a  proposition,  which,  moreover,  is  now  less  attractive 
than  it  formerly  was,  because  the  difference  between  the  off 
season's  and  mid-season's  prices  is,  as  a  rule,  much  less  than 
it  was  17  years  ago.  Many  packers  can  not  take  in  their 
cans  long  before  they  expect  to  ship  out  their  finished  prod- 
ucts, because,  by  the  custom  of  the  trade,  cans  are  sold  for 
cash  on  delivery;  that  is,  they  are  shipped  draft  with  bill  of 
lading  attached.  It  has  now  been  for  some  years  the  prac- 
tice of  defendant  and  some  of  its  stronger  com[897]petitors 
to  solve  the  problem,  in  part,  by  storing  upon  the  packer's 
premises  the  whole  or  a  part  of  his  season's  supply.  The 
arrangement  takes  the  form  of  a  lease  by  him  to  it  of  storage 
room.  The  rent  it  pays  is  usually  nominal,  although  in  a 
few  cases  it  has  been  a  little  more  than  nominal.  The  de- 
fendant then  ships  its  cans  to  the  customer,  who  stores  them 
as  its  property  in  the  warehouse,  or  part  of  the  warehouse  of 
which  it  is  in  form  the  tenant.  When  he  needs  the  cans,  he 
takes  them  out  in  car-load  lots  and  pays  for  them.  Then, 
and  not  until  then,  do  the  parties  intend  the  title  shall  pass 
to  him.  The  arrangement  is  one  which  should  be  useful  to 
both  parties,  and  particularly  so  to  the  canner  if  he  hap- 
pens to  have  limited  capital  or  credit.  He  gets  a  supply  of 
cans  before  he  needs  them.  He  is  to  that  extent  independ- 
ent of  can  factory  or  transportation  accidents.  The  can 
maker,  at  little  or  no  cost,  largely  increases  its  storage  facili- 
ties. The  defendant  may  not  have  originated  this  plan,  but 
it  has  extensively  used  and  popularized  it.  Perhaps  its  only 
disadvantage  is  that  it  tempts  canners,  who  are  financially 
weak,  to  use  cans  before  they  pay  for  them,  and  to  conceal 
the  fact  by  making  false  reports  as  to  the  date  upon  which 
the  cans  were  used.  Sometimes  bankruptcy  or  insolvency 
follows,  before  the  cans  are  paid  for,  and  various  legal  as 
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well  as  moral  complications  result    On  the  whole,  however^ 
there  can  be  but  little  question  that  the  practice  has  been 
both  convenient  and  economical. 

GOOD   FEELING  IN   THE  TRADE. 

A  man  or  an  institution  may  be  of  great  service  to  the 
community,  or  to  a  portion  of  it,  and  still  be  very  unpopular 
in  it  He  is  likely  to  be  if  those  who  are  served  feel  them- 
selves compelled  to  do  things,  even  although  those  things  are 
for  their  own  good.  The  evident  good  feeling  between  de- 
fendant and  its  customers  and  competitors  proves  that  neither 
can  makers  nor  can  users  feel  that  for  a  number  of  years 
defendant  has  tried  to  force  them  to  do  anything.  The 
defendant  asked  a  great  many  witnesses,  a  hundred  or  more, 
doubtless,  whether  they  thought  its  dissolution  would  be 
df  sirable,  lione  of  them  answered  yes.  Some  of  them  did 
not  know  whether  it  would  be  or  not*  An  overwhelming 
majority  testified  that  such  a  dissolution  would  be  hurtful 
to  the  industry.  It  is  true  that  not  many  of  them  who  so  said 
could  give  convincing  or  conclusive  reasons  for  the  opinion 
that  they  expressed,  but  the  fact  remains  that  nobody  in  the 
trade  feels  that  the  defendant  is  hurting  anybody^  or  for  a 
number  of  years  past  has  huH  anybody,  or  has  tried  to* 

Consumers  of  cans  were,  when  the  testimony  was  taken, 
paying  less  money  for  cans  than  they  had  frequently  paid 
in  the  past.  Few  of  them  were  aware  that  this  reduction 
in  price  was  due  almost  entirely,  if  not  entirely,  to  cheaper 
tin  plate.  Prices  were  relatively  stable.  They  fluctuated 
as  to  most  kind  of  cans  scarcely  at  all  within  a  year,  and 
usually  but  little  from  year  to  year.  Users  were  practically 
certain  of  being  able  to  get  v?hat  cans  they  wanted  when 
and  as  they  wanted  them.  In  short,  defendant  having 
great  facilities  habitually  used  them  to  give  intelligent, 
courteous,  and  kindly  aid.  It  is  unmistakably  popular  in 
the  trade. 

[898]  The  Government  might  properly  reply  that  those 
who  buy  cans  do  so  for  the  purpose  of  selling  their  prod- 
ucts in  them.  So  long  as  they  are  certain  that  their  com- 
petitors are  not  getting  cans  materially  che^^er  than  they 
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are,  so  long  as  they  are  not  exposed  to  violent  fluctuations 
in  the  prices,  they  are  not  much  concerned  as  to  whether  cans 
could  be  a  little  cheaper  or  not.  Their  attitude  of  mind  is 
perhaps  illustrated  by  one  witness  who  said  he  could  make 
his  own  cans,  and,  as  he  figured  out,  he  could  make  them 
cheaper  than  he  could  buy  them;  but,  if  he  did,  all  his 
competitors  would  do  so.  Prices  of  their  wares  to  their 
customers  would  go  down,  and  in  the  end  he  would  have 
the  trouble,  worry,  and  responsibility  of  making  his  own 
cans  with  no  larger  net  profit.  His  attitude  is  natural 
enough,  but  it  shows  that  the  protection  of  the  ultimate 
consumer  can  not  always  be  left  to  the  middleman. 

The  competitors  of  the  defendant  are  satisfied.  It  ap- 
parently is  willing  to  sell  cans  at  a  price  at  which  they 
can  compete  with  it  and  still  make  money.  As  has  some- 
times been  suggested,  it  seems  to  hold  an  imibrella  over 
them.  They  have  no  cause  to  complain.  They  are  grow- 
ing, most  of  them.     All  the  more  important  certainly  are. 


In  1913,  in  round  numbers,  one-third  of  the  cans  manu- 
factured in  the  United  States  were  made  by  people  who  used 
those  they  made.  One-third  was  made  by  the  defendant, 
the  other  one-third  by  other  people  who,  like  it,  made 
cans  to  sell.  There  has  been  much  testimony  taken  and  a 
great  deal  of  controversy  as  to  whether  the  cans  made  by 
people  who  made  them  for  sale,  other  than  the  defendant, 
were  more  or  fewer  than  those  made  by  it.  Into  that  ques- 
tion it  is  not  proposed  to  go.  For  all  practical  purposes, 
one  made  about  as  many  as  the  other.  It  is  not  perceived 
that  the  decision  of  this  case  or  of  any  material  issue  in  it 
can  possibly  turn  on  whether  the  aggregate  of  cans  made 
by  defendant  is  a  few  million  more  or  a  few  million  less 
than  the  aggregate  of  those  made  by  all  other  persons  who 
make  them  for  sale. 

It  is  probable  that,  when  defendant  was  first  formed,  it 
took  over  factories  which  at  that  time,  or  a  few  months 
earlier,  made  in  the  neighborhood  of  90  per  cent  of  the  cana 
manufactured  for  sale.    In  the  first  few  months  of  its  er- 
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does  not  give  us  any  figures  as  to  the  aggregate  volume  of 
business  done  or  cans  made  by  defendant's  competitors,  ex- 
cept for  the  year  1913.  At  that  time,  as  already  stated,  they 
sold  about  one-half,  a  little  less  or  a  little  more,  as  you  choose. 
The  progress  from  year  to  year  of  some  of  the  larger  con- 
cerns is  shown.  The  percentage  of  their  growth  has  usually 
been  higher  than  that  of  defendant,  sometimes  much  higher; 
but  we  know  nothing  accurately  of  various  concerns  that 
made  and  sold  cans  at  various  times  since  1901,  but  who  no 
longer  do  so.  As  has  already  been  stated,  some  considerable 
competitors  have  since  1901  been  absorbed  by  the  defendant. 
The  latter's  consumption  of  tin  plate  for  each  year  from 
1903  is  stated  in  the  record.  The  country's  total  production 
of  such  plate  for  each  of  those  years  is  also  given.  The 
figures  of  the  ex [899] port  of  such  plate  do  not  appear  to  be 
stated,  but  they  are  easily  obtained  from  the  official  statisti- 
cal abstract.  It  is  true  that  in  such  abstract  the  exports 
and  imports  of  teme  plates  are  not  separate  from  those  of 
tin  plate,  although  the  domestic  production  of  each  is  sep- 
arately given.  Assuming  that  the  same  proportion  of  terne 
as  of  tin  plate  is  exported  and  imported,  the  amount  of  tin 
plate  retained  for  consumption  in  each  year  can  be  ascer- 
tained. Any  possible  inaccuracy  in  the  assumption  made 
as  to  the  amount  of  terne  plate  going  into  foreign  trade  can 
not  appreciably  affect  the  percentage  of  the  total  amount  of 
the  country's  consumption  of  tin  plate  properly  chargeable 
to  defendant.  This  proportion  varies  somewhat  from  jenr 
to  year.  It  was  as  low  as  27.9  per  cent  in  1906,  and  as  high 
as  34.5  per  cent  in  1911.  The  latter  was  a  year  in  which 
there  was  an  unusually  large  demand  for  packers^  cans,  a  de- 
mand which  the  defendant  seems  to  have  been  able  to  meet 
more  readily  than  its  competitors.  Doubtless  some  of  the 
apparent  fluctuations  from  year  to  year  are  occasioned  by 
the  fact  that  the  tin  plate  retained  for  consumption  in  any 
particular  year  may  be  more  or  less  than  the  amount  which 
in  the  same  12  months  is  actually  consumed*  However,  as 
the  defendant  in  each  of  the  years  1903  and  1904  seems  to 
have  used  about  30.7  per  cent  of  the  total  tin  pint*  retained 
for  domestic  consumption,  and  in  the  year  1912,  29*9  per 
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cent,  and  in  1913,  30.3  per  cent,  or  an  average  for  the  two 
years  of  30.1  per  cent,  it  may  be  said  that  in  a  decade  there 
has  been  no  appreciable  change  in  the  proportion  of  the 
country's  tin  plate  which  defendant  has  consumed.  Of 
course,  not  all  the  tin  plate  goes  into  cans,  but  almost  all  of 
it  does. 


About  one-third  of  the  cans  made  in  this  country  are 
made  by  concerns  who  themselves  use  them.  The  Govern- 
ment says  that,  in  determining  the  degree  to  which  the  de- 
fendant has  succeeded  in  monopolizing  the  trade,  such  cans 
should  not  be  taken  into  account.  The  defendant  as  strenu- 
ously insists  that  they  should  be.  As  a  technical  proposi- 
tion, the  Government  would  seem  to  be  right.  Cans  made 
by  persons  who  use  them  are  not  as  cans  traded  in.  In  con- 
sidering the  cans  which  as  such  form  part  of  the  commerce 
of  the  country  they  may  be  excluded,  and  indeed,  from  that 
standpoint,  must  be. 

If  an  attempt  was  made  in  a  particular  city  to  combine  all 
the  bakers,  and  such  attempt  was  successful,  it  would  proba- 
bly be  held  that  a  State  law,  couched  in  the  same  phraseology 
as  the  Federal  Anti-Trust  Act,  except  that  it  would  be  re- 
stricted to  intrastate  commerce,  would  be  violated,  in  spite 
of  the  fact  that  in  that  city  one-half  or  two-thirds  or  even 
three-quarters  of  the  bread  consumed  was  actually  baked  in 
the  kitchens  of  private  families. 

Yet  the  fact  that  one-third  of  the  cans  used  in  the  country 
are  made  by  the  people  who  use  them  is  one  of  great  signifi- 
cance. It  shows  that  any  considerable  rise  in  the  price  of 
cans,  due  to  other  causes  than  the  increased  cost  of  produc- 
tion, or  of  raw  material,  would  probably  lead  to  two  things : 
First,  a  number  of  the  well-equipped  can  factories  which 
now  confine  their  production  to  the  needs  of  [900]  their 
owners  would  begin  manufacturing  for  the  general  trade; 
and,  secondj  many  other  consumers  of  cans,  who  now  buy 
them,  would  then  begin  to  make  them  for  themselves.  Such 
a  possibility  imposes  a  check  of  no  mean  efficiency  upon  the 
actual  power  of  the  defendant  greatly  to  raise  the  prloe  of 
canSi 
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The  number  of  consumers  who  formerly  made  their  own 
cans  was  both  absolutely  and  relatively  greater  than  it  is 
to-day.  Small  canners,  except  under  peculiar  conditions, 
such  as  those  with  which  the  Alaskan  salmon  canneries  have 
to  deal,  no  longer  make  them.  On  the  other  hand,  so  far  as 
one  may  make  a  guess  from  imperfect  data,  it  is  probable 
the  proportion  of  all  kinds  of  cans  made  by  those  who  used 
them  is  nearly  or  quite  as  large  as  it  was  15  or  20  years  ago. 
What  has  happened  has  apparently  been  that  there  has  been 
a  great  increase  in  the  consumption  of  cans,  not  only  for 
packing  fruits  and  vegetables,  but  for  many  other  purposes, 
and  that  especially  for  those  other  purposes  the  consumption 
of  particular  factories  or  companies  has  become  very  large, 
and  that  a  niunber  of  these  find  it  to  their  interest  to  make 
their  own  cans. 

The  Government  contends  that  the  defendant's  real  pre- 
dominance in  the  trade  is  much  greater  than  the  figures  and 
percentages  show.  It  says  a  good  many  of  the  cans  which 
swell  the  total  of  independent  producers  are  made  in  small 
shops  or  factories  which  survive  solely  because  they  are  in- 
dividually insignificant,  and  cater  to  an  almost  purely  local 
trade  which  deals  with  them  because  they  are  at  hand.  Such 
concerns  are  not  competitors  of  defendant  in  any  very  im- 
portant sense.  Some,  or  many,  of  such  shops  would  always 
contrive  to  live,  no  matter  how  complete  defendant's  domina- 
tion might  be  in  every  sense  which  counts.  All  this  may  be 
and  doubtless  is  true,  but  that  they  do  still  exist,  and  might 
live  under  conditions  still  more  unfavorable,  is  a  fact  which 
must  be  taken  into  account  in  determining  how  unlimited 
defendant's  domination  of  the  industry  is  or  can  become. 
That  there  are  such  small  factories,  and  they  serve  a  real 
need,  is  one  of  the  reasons  assigned  by  a  number  of  witnesses 
why  in  their  opinion  a  true  monopoly  in  can  making  is  im- 
possible. It  does  not  even  to-day  take  very  much  money 
to  go  into  can  making,  and  if  one  has  industry,  character, 
some  little  ability,  and  a  fair  average  of  luck,  to  stay  in  it. 
The  instant  defendant  attempts  to  exert  oppressively  its 
great  influence  in  the  trade  and  what  may  be  conceded  to  be 
its  present  domination  over  prices,  these  small  shops  would 
extend  their  output  and  many  others  would  be  opened. 
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It  is  not  well,  in  dealing  with  such  great  and  many-sided 
problems,  to  ignore  any  of  their  conditions,  even  those  the 
immediate  legal  bearing  of  which  may  be  obscure,  or  even 
apparently  non-existent.  The  defendant's  financial  condition 
for  some  years  after  its  formation  was  none  too  good.  The 
mistakes  of  the  promoters  had  been  too  serious.  Before  the 
petition  in  this  case  was  filed,  it  had  greatly  improved.  By 
the  time  at  which  this  opinion  is  written,  it  has  fared  so  well 
that  the  day  seems  near  at  hand  at  which  all  arrears  of  the 
[901]  cumulative  dividend  of  7  per  cent  per  annum  on 
its  more  than  $40,000,000  of  preferred  stock  will  be  paid.  It 
would  be  unwise,  in  the  present  state  of  speculative  optimism, 
to  attach  undue  importance  to  the  prices  which  are  quoted 
for  securities  of  companies  which  have,  or  are  said  to  have, 
war  orders.  Yet  it  is  a  fact  that  the  common  stock  of  the 
defendant,  which  when  issued  avowedly  represented  nothing 
more  substantial  than  hopes,  is  now  selling  at  something  like 
$60  a  share  and  the  preferred  at  $110.  The  plants  which 
were  taken  over  at  and  about  the  time  of  defendant's  forma- 
tion could  have  been  duplicated  for  probably  not  exceeding 
$10,000,000.  $7,000,000  of  cash  went  into  its  treasury.  At 
present  prices,  the  securities  which  represent  the  original 
$17,000,000  will  sell  for  $68,000,000,  or  four  times  as  much. 
This  $51,000,000,  or  so  much  of  it  as  will  remain  when  prices 
are  more  nearly  normal  than  they  are  now,  has  been  earned 
in  supplying  an  article,  the  ultimate  consumers  of  which  com- 
prise almost  every  individual  in  the  entire  population.  The 
poorest  and  most  struggling  of  the  people  are  relatively,  to 
their  total  expenditures,  large  consumers  of  canned  goods. 
It  is  true  that  in  the  countless  steps  and  many  processes 
which  come  between  the  original  producer  of  the  fruits  or 
the  vegetables  or  other  things  which  are  canned,  and  the 
ultimate  consumer,  there  are  costs,  chiirgcs,  and  profits  which 
in  th^  aggregate  far  exceed  the  fraction  of  a  c^nt  a  can 
which  the  last  analysis  represents,  even  as  things  are  and 
have  been,  the  defendant's  gross  profit  on  the  sale  of  each  con- 
tainer. If  defendant  had  never  been  formed,  no  one  can 
be  sure  that  cans  would  now  be  lower. 
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One  who  sells  only  one-half  of  the  cans  that  are  sold  does 
not,  of  course,  possess  a  monopoly  in  the  same  sense  as  he 
would  if  he  sold  all  or  nearly  all  of  them.  Yet  he  may  have 
more  power  over  the  industry  than  it  is  well  for  any  one  con- 
cern to  possess.  No  one  can  say  with  any  certainty  that  any- 
body would  be  better  off  if  defendant  had  never,  in  any  way, 
restrained  or  controlled  absolutely  free  competition  in  cans. 
All  that  can  be  argued  is  that,  in  view  of  the  declared  policy 
of  Congress,  the  legal  presumption  must  be  that  which  was 
done  was  against  the  public  weal. 

If  it  be  true  that  size  and  power,  apart  from  the  way  in 
which  they  were  acquired,  or  the  purpose  with  which  they 
are  used,  do  not  offend  against  the  law,  it  is  equally  true  that 
one  of  the  designs  of  the  framers  of  the  Anti-Trust  act  was 
to  prevent  the  concentration  in  a  few  hands  of  control  over 
great  industries.  They  preferred  a  social  and  industrial 
state  in  which  there  should  be  many  independent  pro- 
ducers. Size  and  power  are  themselves  facts  some  of 
whose  consequences  do  not  depend  upon  the  way  in  which 
they  were  created  or  in  which  they  are  used.  It  is  easy 
to  conceive  that  they  might  be  acquired  honestly  and 
used  as  fairly  as  men  who  are  in  business  for  the  legitimate 
purpose  of  making  money  for  themselves  and  their  associates 
could  be  expected  to  use  them,  human  nature  being  what  it  is, 
and  for  all  that  constitute  a  public  danger,  or  at  all  events 
give  rise  to  difficult,  social,  industrial,  and  political  problems- 

[902]  The  law  wishes  that  industrial  and  trading  corpora- 
tions shall  operate  under  the  checks  and  balances  imposed 
by  free  and  unrestrained  competition.  Doubtless,  no  one  is 
blind  to  the  evil  which  such  competition  itself  brings  with  it, 
precisely  as  no  thoughtful  man  can  close  his  eyes  to  the  diffi- 
culties which  some  of  our  constitutional  checks  and  balances 
put  in  the  way  of  securing  an  ideally  efficient  government. 
Congress  wished  to  preserve  competition  because,  among 
other  reasons,  it  did  not  know  what  to  substitute  for  the  re- 
straints competition  imposes*  It  hns  not  accepted  the  sug- 
gestions of  some  influential  men  that  the  control  of  a  certain 
percentage  of  industry  should  be  penalized*  It  has  not  yet 
»5825*— 17— VOL  6 33 
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been  willing  to  go  far  in  the  way  of  regulating  and  con- 
trolling corporations  merely  because  they  are  large  and  pow- 
erful, perhaps  because  many  people  have  always  felt  that 
government  control  is  in  itself  an  evil,  and  to  be  avoided 
whenever  it  is  not  absolutely  required  for  the  prevention  of 
greater  wrong. 

The  problem  presented  by  size  and  power  is  one  of  such 
far-reaching  difficulty  that  Congress  has  said,  while  it  does 
not  see  how  to  deal  with  them  when  acquired  in  the  legiti- 
mate expansion  of  a  lawful  business,  it  will  prevent  their 
illegitimate  and  unnatural  acquirement  by  any  attempt  to 
restrain  trade  or  monopolize  industry.  Perhaps  the  fram- 
ers  of  the  Anti-Trust  Act  believed  that,  if  such  illegitimate 
attempts  were  effectively  prevented,  the  occasions  on  which 
it  would  become  necessary  to  deal  with  size  and  power  other- 
wise brought  about  would  be  so  few  and  so  long  postponed 
that  it  might  never  be  necessary  to  deal  with  them  at  all.  In 
administering  the  Anti-Trust  acts,  a  number  of  great  and 
powerful  offenders  against  them  have  been  dissolved.  So 
far  as  is  possible  to  judge,  the  consuming  public  has  not  as 
yet  greatly  profited  by  their  dissolution.  It  is  perhaps  not 
likely  that  any  benefit  could  have  been  expected  until  in  the 
slow  course  of  time  the  ownership  of  the  newly  created  cor- 
porations gradually  drifts  into  different  hands.  In  most  of 
the  cases  in  which  dissolution  has  been  decreed,  the  defend- 
ants had,  not  long  before  proceedings  against  them  were  in- 
stituted, done  things  which  evidenced  their  continued  intent 
to  dominate  and  restrain  trade  by  the  use  of  methods  which 
interfered  more  or  less  seriously  with  the  reasonable  freedom 
of  their  customers  or  their  competitors. 

As  has  been  shown,  defendant  for  a  number  of  years  past 
has  done  nothing  of  the  sort.  While  it  had  its  origin  in  un- 
lawful acts  and  thereby  acquired  a  power  which  may  be 
harmful,  and  the  acquisition  of  which  in  any  event  was 
contrary  to  the  policy  of  Congress  as  embodied  in  the  statute, 
it  has  for  some  time  past  used  .that  power,  on  the  whole, 
rather  for  weal  than  for  woe.  In  this  case,  if  a  dissolution 
be  decreed,  it  will  have  as  its  sole  reason  the  carrying  out 
of  the  policy  of  Congress  that  a  trading  or  industrial  cor- 
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poration  shall  not,  by  an  attempt  to  restrain  or  monopolize 
trade,  become  so  powerful  that  it  exerts  an  influence  on  the 
industry  far  greater  than  that  of  any  of  its  competitors.  A 
court  of  equity,  in  deciding  that  it  will  so  decree,  will  not 
consider  whether  public  good  might  not  be  furthered  by 
punishing  those  who  do  or  try  to  do  illegal  things.  To  ad- 
minister punishment  is  not  within  its  province.  To  make 
clear  the  futility  of  such  attempts,  by  striking  [903]  down 
all  that  has  been  done  to  that  end,  is  as  far  as  it  can  go.  But 
here  we  aire  face  to  face  with  the  fact  that  the  court  cannot 
undo  much  that  has  been  done.  During  the  16  years  which 
elapsed  between  the  decision  of  United  States  v.  Kmght^ 
156  U.  S.  1,  15  Sup.  a.  249,  39  K  Ed.  325,  and  that  of 
United  States  v.  American  Tobacco  Co.  221  U.  S.  106,  31 
Sup.  Ct.  632,  55  L.  Ed.  663,  much  water  ran  over  the  dam. 
Until  the  opinion  in  the  latter  case  was  handed  down^  it 
doubtless  would  have  been  inexpedient  for  the  Government 
to  have  begun  proceedings  against  all  combinations,  a  part 
of  whose  original  motive  was  the  restraint  of  trade  and  the 
bringing  about  of  monopoly.  Before  such  suite  can  be  insti- 
tuted, the  Grovemment  must  investigate.  Such  investiga- 
tions, when  simultaneously  directed  against  many  large  con- 
cerns, disturb  business.  In  postponing  even  such  prelimi- 
nary inquiries  until  after  the  Supreme  Court  had  laid  down 
the  law,  the  Government  was  very  likely  wise. 

Nevertheless,  time  has  gone  by.  Conditions  have  changed. 
In  this  can  industry  it  is  absolutely  impossible  to  put  things 
back  where  they  were  on  the  1st  of  March j  1901  j  and,  if  it 
were  possible,  probably  highly  undesirable. 

The  record  shows  that  there  are  many  ways  in  which  a 
large  and  strong  can  maker  can  serve  the  trade,  and  a  small 
one  cannot.  Perhaps  it  did  not  require  much  testimony  to 
show  that  he  who  is  strong  and  rich  has  more  ability  to  serve 
than  he  who  is  poor  and  weak,  provided  always  that  there 
is  an  equal  wish  to  do  so. 

Defendant  once  sought  to  emancipate  itself  from  re- 
straints of  competition.  Its  power  is  great,  but,  as  has 
already  been  pointed  out,  is  limited  by  a  large  volume  of 
actual  competition  and  to  a  still  greater  extent  by  the  poten- 
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tial  competition,  from  the  possibility  of  which  in  the  present 
state  of  the  industry  it  cannot  escape.  Those  in  the  trade 
are  satisfied  with  it.  They  do  not  want  it  dissolved. 
Whether  its  dissolution  would  profit  any  one  is  doubtful. 
The  first  and  immediate  effect  would  almost  certainly  be  the 
reverse,  whatever  larger  good  might  in  the  end  come  from  it. 

I  am  frankly  reluctant  to  destroy  so  finely  adjusted  an 
industrial  machine  as  the  record  shows  defendant  to  be. 
Yet  the  Government,  too,  has  its  rights,  and  has  thus  far 
been  properly  insistent  upon  them.  The  case  most  nearly 
in  point  is  United  States  v.  International  Harvester  Co.^  214 
Fed.  987.  There  is  in  that  case  a  strong  dissent  from  a 
very  able  judge.  Nevertheless,  the  decision  of  the  court  can 
not  be  lightly  pushed  aside. 

The  Government  recognizes  that  the  situation  which  ex- 
isted before  defendant  was  formed  can  not  be  restored. 
What  it  principally  fears  is  that  the  defendant  will,  to  the 
public  prejudice,  hereafter  dangerously  use  the  strength 
which  it  gained  by  its  original  lawbreaking.  Defendant's 
reply,  that  in  that  event  it  will  be  time  enough  for  the  Gov- 
ernment to  act,  does  not  fully  meet  the  case.  If  this  petition 
be  dismissed  upon  its  merits  and  without  qualification,  de- 
fendant might  be  entitled  to  claim  in  any  future  proceeding 
that  nothing  here  in  issue  may  be  there  used  against  it. 
Nor  would  a  dismissal  without  preju [904] dice,  as  was  pro- 
posed in  Judge  Sanborn's  dissenting  opinion  in  United 
States  V.  International  Harvester  Co,^  supra^  altogether 
meet  the  case. 

An  immense  volume  of  testimony  has  been  taken.  Much 
of  it  could  not  be  again  secured.  An  attempt  to  do  so 
would  involve  a  useless  waste  of  time  and  money.  In  this 
case  counsel  on  both  sides  worked  with  tireless  energy.  And 
yet  nearly  2  years  elapsed  between  the  filing  of  the  petition 
and  the  argument  in  court.  It  has  now  been  4^  months 
since  that  hearing.  The  history  of  the  defendant  from  its 
organisation  to  the  filing  of  the  petition  is  now  of  record. 
It  has  been  fully  digested  and  briefed  by  counsel.  This 
court  has  spent  many  months  in  its  study  and  has  readied, 
as  has  already  been  stated,  many  definite  conclusions  as  to 
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facts.  Why  should  all  this  work  be  wasted?  If  the  de- 
fendant shall  hereafter  do  anything  which  will  justify  or 
require  the  action  of  the  court j  there  would  seem  to  be  no 
reason  why  the  Government  should  not  promptly  get  the 
relief,  to  which  it  would  then  be  entitled,  at  little  cost  to 
anybody.  That  result  can  be  easily  obtained  if  a  start  may 
then  be  made  from  where  we  now  are,  which  would  be 
impossible  if  proceedings  have  to  be  begim  all  over  again* 
A  dislike  for  useless  waste  and  destruction  makes  one  loath 
to  follow  the  authority  which  may  be  understood  as  requir- 
ing the  breaking  up  of  defendant's  organization,  in  spite 
of  its  proved  power  for  good,  albeit  with  serious  possibilities 
of  evil.  A  like  instinct  rebels  against  taking  any  course 
which  may  hereafter  involve  this  or  any  other  tribunal's 
going  again  over  any  part  of  the  ground  which  in  this  pro- 
ceeding has  once  been  covered. 

Under  the  circumstances,  would  it  not  be  better  simply 
to  retain  the  bill,  without  at  present  decreeing  a  dissolution, 
but  reserving  the  right  to  do  so  whenever,  if  ever,  it  shall 
be  made  to  appear  to  the  court  that  the  size  and  power  of 
the  defendant,  brought  about  as  they  originally  were,  are 
being  used  to  the  injury  of  the  public,  or  whenever  such 
size  and  power,  without  being  intentionally  so  used,  have 
given  to  the  defendant  a  dominance  and  control  over  the 
industry,  or  some  portion  of  it,  so  great  as  to  make*  dissolu- 
tion  or  other  restraining  decree  of  the  court  expedient  It 
is,  of  course,  not  suggested  that  this  court  should  or  could 
undertake  the  regulation  of  defendant's  business.  Courts 
have  no  such  power  and  no  fitness  for  its  exercise.  What  is 
proposed  is,  in  default  of  a  better  way,  of  dealing  with  a 
somewhat  unusual  and  very  difficult  condition.  It  is  to  be 
hoped  that,  before  any  occasion  to  act  upon  the  power  re* 
served  shall  arise.  Congress  wiJl  substitute  some  other 
method  than  dissolution  for  dealing  with  the  problems 
which  arise  when  a  single  corporation  absorbs  a  large  part 
of  the  country's  productive  capacity  in  any  one  line. 

I  shall  take  the  course  indicated^  unless  one  or  the  other 
of  the  parties  insist  on  my  entering  such  a  final  decree  as 
will  enable  them  to  seek  at  once  a  review  by  a  higher 
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tribunal.  If  either  of  them  does,  I  am  not  prepared  now 
to  say  that  they  will  not  be  within  their  rights,  and  that  it 
will  not  be  my  duty  to  do  what  they  ask.  That  question 
is  reserved  until  the  occasion  for  deciding  it  shall  arise. 


UNITED  STATES  v.  AMERICAN  CAN  CO.  ET  AL.« 

(District  Court,  D.  Maryland.    July  7,  1916.) 

[234  Fed.  Rep.  1019.] 

Monopolies  26(1) — Sun  fob  Dissolution — Decbeb. — ^Although  a  cor- 
poration has  been  adjudged  in  its  inception  to  have  been  an  unlaw- 
ful combination  in  restraint  of  interstate  trade  and  to  have  com- 
mitted unlawful  acts,  whether  a  dissolution  will  be  decreed  rests  in 
the  'discretion  of  the  court;  and  where  the  unlawful  acts  have 
ceased,  and  in  the  judgment  of  the  court  the  public  interest  will  be 
best  served  thereby,  the  corporation  will  be  permitted  to  remain 
intact  and  to  continue  its  business,  the  court  retaining  the  bill  as  a 
restraint  upon  its  future  operations.^ 

[Ed.  Note. — For  other  cases  see  Monopolies,  Cent  Dig.  S  17 ;  Dec. 
Dig.  26(1).] 

In  Equity.  Suit  by  the  United  States  against  the  Ameri- 
can Can  Company  and  others.    Decree  considered. 

G.  CarroU  Toddy  Asst.  Atty.  Gen.,  and  Henry  Ei  CoUon^ 
Sp.  Asst.  Atty.  Gen.,  for  the  United  States. 

John  Barton  Payne^  of  Chicago,  111. ;  Oeorge  R.  Willis^  of 
Baltimore,  Md. ;  and  Thomas  M.  Day^  of  New  York  City,  for 
defendants. 

EosE,  District  Judge. 

Shall  the  defendant  be  dissolved?  is  the  only  question  in 
which  any  of  the  parties  are  interested.  On  the  record  the 
Government  may  be  technically  entitled  to  other  relief,  but 
it  would  be  of  no  practical  value,  if  given,  and  no  request 
for  it  has  been  made.  For  similar  reasons,  none  of  the  de- 
fendants still  before  the  court  have  thought  it  worth  while 

•  For  prior  opinion  (230  Fed.  859)  see  ante,  page  460. 

•  Syllabus  copyrighted,  1916,  by  West  Publishing  CJo. 
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to  insist  upon  their  separate  defenses.    Upon  the  question 
at  issue  the  opinion  heretofore  handed  down  said : 

"  Under  tlie  circumstances,  would  it  not  be  better  simply  to  retain 
tbe  bill,  without  at  present  decreeing  a  ^ssolution,  but  reserving  the 
right  to  do  so  whenever,  if  ever,  it  shaU  be  made  to  appear  to  the 
court  that  the  size  and  power  of  the  defendant,  brought  about  as  they 
originally  were,  are  being  used  to  the  injury  of  the  public,  or  when- 
ever such  size  and  power,  without  being  intentionally  so  used,  have 
given  to  the  defendant  a  dominance  and  control  over  the  industry,  or 
some  portion  of  it,  so  great  as  to  make  dissolution  or  other  restraining 
decree  of  the  court  expedient?  *  *  *  I  shaU  take  the  course  indi- 
cated, unless  one  or  the  other  of  the  parties  insist  on  my  entering  such 
a  final  decree  as  wiU  enable  them  to  seek  at  once  a  review  by  a  higher 
tribunal.  If  either  of  them  does,  I  am  not  prepared  to  say  that  they 
will  not  be  within  their  rights,  and  that  it  wlU  not  be  my  duty  to  do 
what  they  ask.  That  question  is  reserved  untU  the  occasion  for 
deciding  it  shall  arise.**    230  Fed.  859. 

The  defendant  was  willing  to  accept  the  court's  suggestion, 
provided  the  Government  would  do  likewise;  but  the  law 
officers  of  the  latter  felt  that,  in  view  of  the  importance  of 
the  issues  involved,  the  case  should  be  carried  to  the  court  of 
last  resort.  The  Government  has,  accordingly,  moved  for 
a  decree  of  dissolution.  The  defendant  has  countered 
with  a  motion  for  an  unqualified  dismissal,  or,  in  the  al- 
ternative, for  a  dismissal  without  prejudice.  For  the  rea- 
sons stated  in  the  original  opinion,  defendant's  motions  will 
be  denied. 

In  passing  upon  the  Government's  contention,  little  will 
be  added  to  that  which  has  already  been  said.  Jurisdiction 
of  a  court  of  equity  is  remedial,  not  punitive.  A  dissolu- 
tion may  not  be  decreed,  unless  there  1 1020  J  is  reason  to 
believe  that  more  good  than  harm  will  come  of  it.  As  a 
matter  of  course,  in  weighing  the  probabilities  for  good  or 
evil,  the  chancellor  must  put  aside  any  individual  opinion 
he  may  have  as  to  whether  the  community  gains  or  loses 
by  unlimited  competition.  The  Ant i -Trust  act^  voice  the 
will  of  Congress  that  the  competitive  regime  shall  be  main- 
tained. In  contemplation  of  the  law,  any  restraint  of  com- 
petition unlawfully  brought  about  does  harm.  It  is  the 
duty  of  the  courts  to  give  effect  to  the  legislative  will,  but  it 
is  equally  their  duty  so  to  shape  their  decrees  as  to  bring 
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about  the  result  desired  by  Congress  with  the  least  possible 
waste  of  anybody's  time  or  of  anybody's  money. 

The  Government  asserts  that,  because  of  defendant's  size 
and  power,  the  checks  and  balances  imposed  by  free  and  un- 
restrained competition  do  not  limit  its  operation  to  any- 
thing like  the  extent  they  would  if  it  were  smaller  or  weaker, 
and  that,  if  it  be  broken  up  into  five  or  six  separate  and  in- 
dependent concerns,  such  checks  and  balances  will  come  into 
play.  In  the  long  run  such  would  doubtless  be  the  outcome. 
The  form  of  dissolution  decreed  might  be  such  that  the 
hoped-for  end  would  be  attained  in  a  shorter  time  than  ap- 
parently will  be  required  in  the  oil  and  in  the  tobacco 
trades.  Yet  it  is  by  no  means  certain,  nor  even  perhaps 
probable,  that  between  the  various  units  into  which  the  de- 
fendant might  be  divided  sharp  competition  would  at  once 
spring  up.  The  officers  and  managers  of  the  new  concerns 
would  at  first  be  men,  most,  if  not  all,  of  whom  had  been 
trained  in  the  service  of  the  defendant,  and  who  in  that  ser- 
vice had  acquired  more  or  less  uniform  habits  of  mind  and 
ways  of  looking  at  the  problems  of  the  business.  It  is  likely 
that  for  a  period  greater  or  less  in  duration  they  would  be 
disinclined  to  depart  from  the  paths  in  which  they  had  been 
used  to  tread.  The  mass  of  details  with  which  such  a  dissolu- 
tion would  require  them  to  deal  would  for  some  time  absorb 
most  of  their  energies  of  mind  and  body.  A  dissolution,  if 
really  thorough-going  and  radical,  would  necessarily  cause 
a  good  deal  of  loss,  and  for  a  while  entail  unusual  expen- 
ditures of  many  kinds.  For  the  time  being  the  power  of 
any  of  the  concerns  to  compete  in  ways  advantageous  to  the 
consuming  public  would  be  largely  curtailed. 

Such  considerations  are  important  in  themselves,  but  they 
might  be  held  immaterial  to  the  question  in  hand  if  any  one 
of  a  number  of  other  conditions  existed,  viz :  If  the  defend- 
ant was  using  its  power,  prestige^  or  resources  to  deal  un- 
fairly  or  oppressively  with  its  competitors  or  with  the  pub- 
lie,  or  if  the  maximum  prices  which  it  could  hope  to  obtain 
for  its  wares  were  not  limited  within  a  rather  narrow  range 
by  the  actual  competition  to  "Which  it  is  exposed,  and  still 
more  by  the  potential  competition  which  a  few  months  of 
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higher  prices,  under  the  conditions  prevailing  in  the  indus- 
try, would  make  real  and  dangerous,  or  if  there  was  no  prob- 
ability that  within  a  reasonable  time  and  without  the  aid  of 
judicial  action,  the  comparative  regime  would  again  estab- 
lish itself.  But  such  is  not  the  case.  At  no  period  after  the 
first  year  or  two  following  defendant's  organization  has  the 
unfair  or  oppressive  treatment  of  its  competitors  been  a  part 
of  its  policy.  It  is  true  that  it  concealed  or  denied  its  own- 
ership of  a  couple  of  its  subsidiaries.  Nothing  can  be  said 
even  in  excuse,  much  less  in  justification,  of  what  it  did  in 
that  way.  Nevertheless  those  actions  [1021]  appear  to  have 
been  exceptional,  rather  than  part  of  any  general  scheme. 

Its  bargain  with  the  Tin  Plate  Company  may  have  op- 
erated unfairly  to  its  competitors,  and  for  a  time  probably 
did.  The  growth  of  independent  manufacturers  of  tin  plate, 
and  various  changes  in  the  conditions  of  the  industry,  have 
in  recent  years  made  that  advantage  of  little  moment.  The 
record  seems  to  show  that  a  number  of  years  before  the  filing 
of  the  petition  in  this  case  the  defendant  made  up  its  mind 
that  it  would  not  give  its  competitors  or  the  public  cause  for 
complaint  against  it,  and  that  it  has  since  lived  up  to  that 
resolution. 

The  defendant  does  fix  the  prices  at  which  an  overwhelm- 
ing majority  of  the  packers'  cans  are  sold.  It  is  the  most 
potent  factor  in  determining  the  price  at  which  all  of  them 
are  disposed  of,  but  its  power  to  do  either  depends  upon  its 
making  a  fairly  accurate  estimate  of  the  market  conditions. 
Any  considerable  increase  in  prices  would  promptly  bring  a 
host  of  new  competitors  into  the  field.  It  is  neither  certain 
nor  probable  that  it  will  be  able  to  maintain  its  relative  posi- 
tion in  the  trade.  The  business  and  resources  of  some  of  its 
competitors  have  been  steadily  growing^  both  absolutely  and 
relatively.  A  continuation  of  the  present  conditions  may 
well  result  in  the  development  of  some  of  them  until  com- 
petition will  again  control  the  market.  It  is  by  no  means 
unlikely  that  this  result  may  be  attained  even  earlier  than 
the  public  could  begin  to  enjoy  the  benefits  which  the  Gov- 
ernment hopes  a  dissolution  would  ultimately  confer. 

If,  as  has  been  suggested,  jurisdiction  over  the  case  is  re- 
tained, the  assurance  that  the  defendant  will  not  resort  to 
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unfair  practices  will  be  well-nigh  absolute.  Under  such 
conditions  it  will  not  be  likely  to  accept  a  competitor's  offer 
to  sell  out  to  it,  and  thereby  add  to  that  size  and  power 
which,  acquired  as  they  were,  in  defiance  of  law,  the  court 
must  necessarily  view  with  suspicion  and  distrust.  Under 
such  circumstances  the  passing  of  a  decree  for  dissolution 
seems  both  imnecessary  and  unwise.  The  insistence  that 
the  court  has  no  choice  in  the  matter  assumes  that  equitable 
modes  of  relief  are  fixed  and  rigid.  That  is  not  so.  The 
glory  of  chancery  has  always  been  that  it  could  mold  its 
remedies  to  meet  the  conditions  with  which  it  has  to  deal. 
In  this  case  it  appears  probable  that  all  potential  restraints 
upon  free  competition  now  imposed  by  the  size  and  power 
of  defendant  will  pass  away  as  speedily  without  as  with 
dissolution,  and  that  dissolution  will  cause  far  more  loss 
and  business  disturbance  than  will  attend  the  gradual  re- 
establishment  of  competitive  conditions  by  the  play  of 
economic  forces.    If  so,  no  dissolution  should  now  be  decreed. 

It  is,  of  course,  possible  that  these  forecasts  of  the  future 
may  not  be  realized.  In  that  event,  the  retention  of  juris- 
diction will  enable  the  Government  promptly  and  cheaply 
to  compel  a  dissolution  whenever  anything  which  defendant 
may  hereafter  do,  or  whenever  anything  which  may  here- 
after happen  makes  such  action  necessary  or  expedient. 

It  is,  however,  said  that  what  the  court  has  suggested  it 
may  not  do,  whatever  else  may  be  within  its  power.  It  is 
not  denied  that  the  course  mapped  out  is  well  within  the 
jurisdiction  of  the  chancellor.  The  right  to  make  decrees 
which  are  indistinguishable  in  principle  [1033]  from  the 
one  proposed  has  been  recognized  and  exercised,  but  it  would 
be  of  little  moment  if  it  had  not  been.  The  creative  faculty 
of  equity  still  continues  to  be  energetic  and  productive, 
Bisphnm's  Equity  (&th  ed.)  §  533. 

Conceding  all  this  to  be  true,  it  is  nevertheless  asserted 
that  no  mich  decree  could  be  properly  made  by  a  District 
Court  of  the  United  States.  The  argument  is  short.  Such 
a  decree  is  not  final.  No  appeal  will  lie  from  any  decree 
which  is  not.  The  court  of  first  instance  may  not  take  away 
the  right  of  review.  There  can  be  no  question  of  the  abso- 
lute soundness  of  the  third  of  these  propositions,  and  the 
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second,  correctly  understood,  is  equally  unquestionable;  but 
the  rule  that  an  aggrieved  party,  before  he  may  appeal, 
must  await  the  entering  of  a  final  decree,  was  never  in- 
tended to  put  limitations  upon  the  power  of  a  court  of 
equity  to  give  the  relief  most  appropriate  to  the  case  before 
it  What  it  would  be  lawful  for  a  court  of  chancery  to 
do  if  there  was  no  such  rule  as  to  appeals  remains  lawful, 
although  such  rule  exists.  The  fact  is  that  in  this  case  the 
decree  to  be  made  would  be  final.  The  case  has  been 
brought  regularly  to  hearing.  Upon  the  record  so  made,  the 
Government  says  it  is  entitled  to  a  decree  of  dissolution. 
The  court  upon  that  record  denies  the  relief  for  which 
the  Government  asks,  which  is  a  final  determination  of  the 
issue,  so  far  as  it  depends  upon  the  record  as  it  stands. 

No  one  would  question  that  a  dismissal  of  the  petition, 
albeit  without  prejudice,  would  be  a  final  decree,  from  which 
an  appeal  would  lie.  Why  should  a  mere  retention  of  the 
petition  make  any  difference?  Dissolution  is  equally  denied 
on  the  case  as  made.  It  is  true  that  if,  from  something 
whidi  has  occurred  since  the  filing  of  the  petition,  and 
which  is  subsequently  brought  to  the  attention  of  the  court, 
a  decree  for  dissolution  becomes  proper,  it  may  then  be 
made,  precisely  as  the  same  result  would  follow  if  the  peti- 
tion had  been  dismissed  without  prejudice.  The  only  differ- 
ence  is  that  in  the  latter  case  everybody  would  be  put  to 
far  greater  cost  and  trouble  to  reach  the  same  end. 

A  decree  will  therefore  be  entered  adjudging  that  while 
the  defendant  was  organized  to  monopolize  interstate  trade 
in  cans,  and  to  attain  that  object  such  trade  was  unlaw- 
fully restrained  by  it  and  by  those  who  formed  it  and 
directed  its  earlier  activities,  and  that  some  of  tho^  indi- 
viduals still  participate  in  its  management  and  control, 
still,  upon  all  the  facts  and  circumstances  of  the  case,  as 
those  facts  and  circumstances  are  set  forth  and  found  in  the 
opinion  heretofore  filed,  the  request  or  demand  of  the 
Government  for  a  decree  of  dissolution  is  denied,  without 
prejudice  to  a  renewal  of  such  demand  or  the  seeking  of 
other  appropriate  relief,  if  it  shall  hereafter  be  made  to 
appear  to  the  court  from  other  facts  occurring  subsequent 
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to  the  filing  of  the  petition  in  this  cauee  that  the  rize  and 
power  of  the  defendant,  brought  about  as  they  originally 
were,  are  being  used  to  the  injury  of  the  public,  or  when- 
ever such  size  and  power,  without  being  intentionally  so 
used,  have  given  to  the  defendant  a  dominance  or  control 
over  the  industry,  or  some  portion  of  it,  so  great  as  to 
make  dissolution  or  other  restraining  decree  of  the  court 
expedient. 


UNITED  STATES  v.  RINTELEN  ET  AL- 

(District  Court,  S.  D.  New  York.    June  29,  1916.) 

[233  Fed.  Rep.,  793.] 

MoNOPOUBS  29 — OoNSPiRAciBS — Oftensbs. — ^Under  Sherman  Act  July 
2,  1890,  c.  647,  S  1,  26  Stat.  209  (Ck>mp.  St  1913,  %  8820),  declaring 
that  every  conspiracy  in  restraint  of  trade  or  commerce  among  the 
several  States  or  with  foreign  nations  Is  Illegal,  defendants,  who 
conspired  to  restrain  trade  between  the  United  States  and  foreign 
nations  are  guilty,  though  no  overt  acts  were  committed ;  such  con- 
spiracy being  governed  by  the  rules  applicable  to  common-law  con- 
spiracy, which  made  the  unlawful  conspiring  the  gist  of  the  offense.^* 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  %  19 ;  Dec. 
Dig.  29. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Conspiracy.] 
CoNSFiBACT  27— Offenses — Ovkbt  Act. — ^The  common-law  offense  of 
conspiracy  is  completed  when  the  unlawful  conspiracy  is  completed, 
and  proof  of  overt  acts  is  unnecessary. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent  Dig.  $§  38,  39; 
Dec.  Dig.  27.] 
Indictment  and  Infobmation  1 — Purpose  of  Indictment. — The  object 
of  an  indictment  is,  first,  to  furnish  accused  with  a  description  of 
the  charge  against  him  which  will  enable  him  to  malse  his  defense, 
and  to  avail  himself  of  his  conviction  or  acquittal  for  protection 
against  a  further  prosecution  for  the  same  charge,  as  well  as  to  in- 
form the  court  of  the  facts  allegod,  so  that  it  may  decide  whether 
they  are  sufficient  in  law  to  support  a  conviction,  if  one  should  be 
had. 

[Ed.  Note. — ^For  other  cases,  see  Indictment  and  Information, 
Cent.  Dig.  %%  1-8;  Dec.  Dig.  l.] 

•Syllabus  copyrighted,  1916,  by  West  Publishing  Company. 
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Monopolies  81 — Ovfense — Gonsfibact — ^Inbictuent — Sxttficienot. — 
An  indictment  cliarging  that  defendants,  in  violation  of  Sherman 
Act,  §  1,  making  illegal  every  conspiracy  in  restraint  of  trade  or 
commerce  amongx  the  several  States  or  with  foreign  nations,  con- 
spired to  interfere  with  commerce  between  American  manufacturers 
of  war  munitions,  who  were  too  niimerous  to  be  named,  and  the 
countries  of  Great  Britain,  France,  Russia,  and  Italy,  by  organizing 
strikes,  fomenting  labor  troubles,  and  by  other  means  hindering 
the  production  of  such  munitions,  as  well  as  their  transportation,  is 
sufficient  to  charge  an  offense  apprising  the  conspirators  of  the 
charge  against  them  and  of  the  means  by  which  they  intended  to 
carry  out  their  conspiracy. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  §  20;  Dec. 
Dig.  31.1 

CoNSPiKACY  26 — Offenses — Defenses. — A  combination  to  effect  an 
unlawful  object  through  lawful  means  may  constitute  a  criminal 
conspiracy. 

[Ed.  Note. — For  other  cases,  see  (conspiracy,  Cent  Dig.  §  87; 
Dec.  Dig.  26.1 

[794]  Indictment  and  Information  163 — Vauditt — ^Bnx  of  Pab- 
TicuLABs. — ^A  bill  of  particulars  cannot  aid  an  indictment  which 
lacks  a  statement  of  the  essential  facts  to  constitute  the  offense 
diarged,  but  is  appropriate  w{iere  there  is  a  good  indictment,  and 
defendants  desire  to  be  more  particularly  informed  as  to  matters 
which  will  aid  them  in  their  defense. 

[Eid.  Note. — ^For  other  cases,  see  Indictment  and  Information, 
Cent  Dig.  S  625;  Dec.  Dig.  163.1 

Franz  Bintelen  and  others  were  indicted  for  a  conspiracy 
in  violation  of  the  Sherman  Act.  On  motion  to  quash  by 
defendants  Monnett  and  Taylor.    Motion  overruled. 

John  Lord  O^Brian^  of  Buffalo,  N.  Y.,  and  Isaac  R. 
Oeland^  of  New  York  City,  Sp.  Asst.  Attys.  Gen.,  for  the 
United  States. 

Ptbgh  <6  Pugh^  of  Columbus,  Ohio,  for  defendant  Monnett. 

WoLVERTON,  District  Judge. 

The  defendants  are  indicted  for  a  conspiracy  in  violation 
of  the  first  section  of  what  is  commonly  known  as  the  Sher- 
man Act.  It  is  declared  by  that  section  that  every  conspir- 
acy in  restraint  of  trade  or  commerce  among  the  several 
States  or  with  foreign  nations  is  illegal.  The  sufficiency  of 
the  indictment  is  brought  to  test  by  a  motion  to  quash  on  the 
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part  of  the  defendant  Frank  S.  Monnett,  in  which  Jacob  C. 
Taylor  joins.  At  the  argument  I  was  inclined  to  the  opinion 
that  the  motion  to  quash  was  well  taken,  in  view  of  the 
Cruikshank  case  and  others  holding  to  the  same  doctrine. 
Upon  a  careful  examination  of  the  authorities,  however,  I 
have  arrived  at  the  conclusion  that  the  indictment  is  suffi- 
cient.   I  will  proceed  to  state  my  reasons  therefor, 

[1,  2]  This  is  not  an  indictment  under  section  37  of  the 
Criminal  Code  (act  March  4,  1909,  c  321,  35  Stat.  1096 
[Comp.  St.  1913,  §  10201]),  and  it  is  not  necessary  that  it 
set  out  that  one  or  more  of  the  parties  have  done  any  act  to 
effect  the  object  of  the  conspiracy.  Nash  v.  United  States.^ 
229  U.  S.  373,  378,  33  Sup.  Ct.  780,  57  L.  Ed.  1232.  The 
sufficiency  of  the  indictment  is  to  be  measured  more  nearly 
by  the  sufficiency  of  an  indictment  for  the  common-law 
offense  of  conspiracy.  Under  the  common  law  the  conspir- 
ing together  is  the  offense,  and  on  proof  thereof  a  conviction 
is  warranted.    8  Cyc.  624. 

"An  indictment  may  b6  sustained,  wherever  there  is  a  conspiracy 
for  an  unlawful  purpose,  or  to  effect  a  lawful  purpose,  by  unlawful 
means."    State  v.  Rowley,  12  Conn.,  101,  112. 

As  said  in  Commonwealth  v.  Waterm^n^  122  Mass,  43,  57 : 
**  It  is  the  combination  of  two  or  more  to  do  something  unlawful, 
either  as  a  means  or  as  an  ultimate  end,  which  constitutes  the  crime ; 
and  many  acts  not  punishable  by  indictment  have  been  held  to  come 
within  this  definition.  It  is  said  to  be  sufficient  if  the  end  proposed, 
or  the  means  to  be  employed,  are  by  reason  of  the  power  of  the  com- 
bination, particularly  dangerous  to  the  public  interests,  or  particularly 
injurious  to  some  individual,  although  not  criminal.** 

I  call  attention  to  the  fact  that  the  statute  is  especially 
calculated  to  protect  the  public  interests,  while  it  may  be  true 
that  it  does  protect  private  interests  as  well. 

[795]  [3,  4]  The  indictment  in  the  present  case  is  drawn 
with  reference  to  the  ultimate  end  to  be  effected  by  the  con- 
spiracy, namely,  the  restraint  of  trade  or  commerce  be- 
tween this  and  foreign  nations,  while  it  attempts,  at  least, 
to  set  out  the  means  by  which  the  object  was  to  be  attained. 
By  way  of  inducement,  so  styled,  it  is  alleged : 

That  a  large  number  of  individuals,  copartnerships,  and  corpora- 
tions caUed  "manufacturers**  were  engaged  in  various  States  of 


Digitized  by  VjOOQIC 


XmiTBD  STATES  V.  BINTELBN.  527 

Opinion  of  the  Court. 

the  United  States  in  the  manufacture  of  munitions  of  war,  military 
and  nayal  stores,  including  rifles,  cannon,  and  other  weapons  of 
war;  also  locomotives,  cars,  automobiles,  aeroplanes,  and  the  like, 
and  railroad  materials  and  other  articles  of  many  kinds,  all  of  which 
were  of  a  character  adapted  for  use  in  war  on  land  or  at  sea;  that 
said  articles  were  manufactured  for  the  sole  purpose  of  sale  and 
shipment  in  trade  and  commerce  with  Great  Britain,  France,  Russia, 
and  Italy,  and  other  foreign  nations;  that  the  manufacturers  were 
engaged  in  the  business  of  delivering  and  shipping  said  articles  to 
persons,  corporations,  and  organized  bodies  of  men,  from  the  State 
in  which  they  were  so  manufactured,  to  and  through  the  port  of  New 
York,  and  other  ports  of  the  United  States,  to  foreign  countries; 
that  divers  persons,  corporations,  and  organized  bodies  of  men  other 
than  said  manufacturers  were  also  engaged  in  so  delivering,  ship- 
ping, and  transporting  such  articles  from  States  of  the  United  States 
to  said  foreign  countries;  that  said  manufacturers,  etc.,  so  engaged 
in  fdreign  trade  and  commerce  employed  large  numbers  of  men,  both 
in  the  producing  and  in  the  manufacturing  of  said  articles,  and  in 
selling,  shipping,  and  transporting  them  in  foreign  trade  and  com- 
merce, and  said  articles  were  continuously  moved  therein;  that  said 
articles,  when  it  was  necessary,  were  continuously  moved  from  one 
State  of  the  United  States  to  other  States ;  "  that  all  of  the  names 
and  localities  of  said  manufacturers  and  said  other  parties  so  en- 
gaged in  foreign  trade  and  commerce  as  aforesaid,  and  the  times, 
amounts,  and  routes  of  such  shipments  and  transportations,  are  not 
known  to  the  grand  jurors  aforesaid,  and  are  so  numerous  as  to 
preclude  their. enumeration  in  this  indictment.*' 

It  is  then  further  alleged: 

"That  Franz  Rintelen,  alias  Fred  Hansen,  alias  Miller,  alias 
Muller,  alias  Edward  V.  Gasche,  alias  Edward  V.  Gates;  David 
Lamar,  alias  Lanauer,  alias  David  H.  Lewis ;  Frank  Buchanan,  Jacob 
C.  Taylor,  H.  Robert  Fowler,  Frank  S.  Monnett,  Herman  Schulteis, 
and  Henry  B.  Martin,  hereinafter  called  the  '  defendants,'  and  divers 
other  persons  whose  names  are  to  the  grand  jurors  unknown,  each 
of  whom  well  knew  the  facts  as  to  said  foreign  commerce  herein- 
hetcfte  stated  and  alleged,  at  and  within  the  said  Southern  district 
of  New  York  and  within  the  jurisdiction  of  this  court,  unlawfully 
did  knowingly  and  willfully  engage  in  a  conspiracy  to  restrain  the 
aforesaid  foreign  trade  and  commerce,  and  to  restrain,  hinder,  and 
prevent  the  transportation  of  said  articles  in  said  foreign  trade  and 
conunerce,  so  far  as,  and  at  such  times,  places,  and  as  to  such  of 
said  articles,  and  In  such  ways  as  they  might  thereafter  be  able 
so  to  do,  and  to  restrain,  prevent,  and  hinder  the  producing  of 
manufacture  of  said  articles  for  the  sole  purpose  of  restraining,  pre- 
venting, and  hindering  the  shipment  and  transporting  in  foreign 
trade  and  commerce  of  such  of  said  articles  and  in  such  ways  and 
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at  such  times  and  places  as  they  might  he  able  so  to  do;  that  the 
purpose  and  object  of  said  conspiracy  was  not  confined  to  any 
particular  articles,  times,  places,  ways,  and  means,  but  the  said 
defendants  conspired  and  intended,  at  any  time  or  place,  and  by  any 
ways  or  means  (some  of  which  were  not  definitely  determined  upon 
by  said  defendants),  to  restrain,  prevent,  and  hinder  such  shipments 
in  foreign  trade  and  commerce;  and  the  particular  articles,  times, 
places,  ways,  and  means  determined  upon  by  said  defendants  are 
not  known  to  the  grand  jurors  aforesaid." 

The  indictment  then  sets  out  the  alleged  means  to  be  em- 
ployed to  effect  the  objects  of  the  conspiracy.  Now,  here  are 
set  out  the  conditions  existing  with  especial  fullness,  all  lead- 
ing up  to  the  engaging  [796  J  in  foreign  trade  and  commerce, 
a  matter  affecting  the  public  in  general,  and  then  it  is  alleged 
that  the  purpose  of  the  conspiracy  was  to  restrain,  prevent, 
and  hinder  such  shipments  in  foreign  trade  and  commerce. 

It  is  laid  down  in  United  States  v.  Cruikskank  et  al,^  92 
U.  S.  542,  558,  28  L.  Ed.  588,  that: 

"  The  object  of  the  Indictment  is,  first,  to  furnish  the  accused  with 
such  a  description  of  the  charge  against  him  as  wlU  enable  him  to  make 
his  defense  and  avail  himself  of  his  conviction  or  acquittal  for  pro- 
tection against  a  further  prosecution  for  the  same  cause ;  and,  second, 
to  inform  the  court  of  the  facts  alleged,  so  that  it  may  decide  whether 
they  are  sufficient  In  law  to  support  a  conviction,  if  one  should  be 
had.  For  this  facts  are  to  be  stated,  not  conclusions  of  law  alone.  A 
crime  is  made  up  of  acts  and  intent ;  and  these  must  be  set  forth  in 
the  indictment,  with  reasonable  particularity  of  time,  place,  and  cir- 
cumstances." 

It  is  sufficient  to  say  that  this  general  rule  has  been  many 
times  reasserted  and  reaffirmed  by  the  Supreme  Court.  The 
Cruikshank  case  was  on  fin  indictment  based  upon  the  al- 
leged restraint  of  private  rights,  not  public,  and  was  pre- 
ferred under  a  statute  which  provided  for  the  punishment 
of  such  as  conspired  to  ^^  injure,  oppress,  threaten,  or  intimi- 
date any  citizen,  with  intent  to  prevent  or  hinder  his  free 
exercise  and  enjoyment  of  any  right  or  privilege  granted  or 
secured  to  him  by  the  Constitution  or  laws  of  the  United 
States."  The  counts  in  the  indictment  to  which  the  particu- 
lar objections  were  directed  charged,  in  substance,  that  the 
intent  was  to  hinder  and  prevent  the  complaining  citizens  in 
the  free  exercise  and  enjoyment  of  "  every,  each,  all,  and  sin- 
gular" the  rights  granted  them  by  the  Constitution.    "So 
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lierey"  the  court  said  in  passing  upon  the  indictment,  ^  the 
crime  is  made  to  consist  in  the  unlawful  combination  with 
an  intent  to  prevent  the  enjoyment  of  any  right  granted  or 
secured  by  the  Ck)nstitution,  etc.  All  rights  are  not  so 
granted  or  secured."  The  court  held,  therefore,  that  the  in- 
dictment was  not  sufficiently  specific,  in  that  it  failed  to 
specify  what  particular  right  granted  by  the  C!onstitution 
had  been  overridden  by  the  alleged  conspirators. 

Not  so  here.  The  defendants  are  informed  that  many  per- 
sons, corporations,  etc.,  throughout  the  United  States  are  en- 
gaged in  the  manufacture  of  the  different  articles  and  sup- 
plies mentioned,  and  with  those  articles  were  engaging  in 
foreign  trade  and  commerce,  and  that  to  hinder  and  restrain 
such  trade  and  commerce  was  the  particular  purpose  and 
object  of  the  alleged  conspiracy.  Is  this  indictment  suffi- 
cient? 

The  chief  element  in  a  common-law  conspiracy  is  the 
meeting  of  the  minds  of  two  or  more  or  several  persons  to 
effect  or  accomplish  an  unlawful  purpose,  or  a  lawful  pur- 
pose through  unlawful  means,  or,  as  suggested  by  Mr.  Jus- 
tice Holmes  in  United  States  v.  Kissel^  218  U.  S.  601,  81 
Sup.  Ct.  124,  54  L.  Ed.  1168,  under  the  Sherman  Act,  it  is 
in  essence  nothing  more  than  a  partnership  in  criminal  pur- 
poses.   Or,  as  said  in  Nash  v.  United  States^  supra: 

'*Th6  Slierman  Act  poniaheB  the  conspiracies  at  whidi  it  is  aimed 
on  the  common-law  footing ;  that  is  to  say,  it  does  not  make  the  doing 
of  an  act  other  than  the  act  of  conspiring  a  condition  of  liability." 

[797]  It  was  held  in  the  case  of  Williamson  v.  United 
States,  207  U.  S.  425,  28  Sup.  Ct.  163,  52  L.  Ed.  278,  though 
the  indictment  was  preferred  imder  section  37  of  the  Crim- 
inal Code,  wherein  it  was  charged  that  the  conspiracy  was 
entered  into  for  the  purpose  of  committing  the  offense  of 
subornation  of  perjury,  that  it  was  not  essential  that  in  the 
minds  of  the  conspirators  the  precise  persons  to  be  suborned^ 
or  the  time  and  place  of  such  suborning  should  have  been 
agreed  upon,  as  the  criminality  of  the  conspiracy  charged 
consisted  in  the  unlawful  agreement  to  accomplish  the  un- 
lawful purpose. 

So  in  an  earlier  case,  Dealy  v.  United  States,  162  U.  S.  639, 

643, 14  Sup.  Ct  680,  682  [38  L.  Ed.  548],  where  the  indict- 
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ment  charges  a  conspiracy  to  defraud  the  Government  of 
large  tracts  of  public  lands,  it  was  held  not  essential  to  set 
out  by  description  the  specific  tracts  of  lands  which  it  was 
sought  to  appropriate,  the  court  saying : 

"  But  manifestly  the  description  in  the  indictment  does  not  need  to 
be  any  more  defltiite  and  precise  than  the  proof  of  the  crime.  In 
other  words,  if  certain  facts  make  out  the  crime,  it  i3  sufficient  to 
charge  those  facts,  and  it  is  obviously  unnecessary  to  state  that  which 
is  not  essential." 

Summarized,  it  is  the  law  on  this  subject  that: 
"Certainty  to  a  common  intent  sufficient  to  identify  the  offense 
which  the  defendants  conspired  to  commit  is  all  that  is  required. 
When  the  allegation  in  the  indictment  advises  the  defendants  fairly 
what  act  is  charged  as  the  crime  which  was  agreed  to  be  committed, 
the  chief  purpose  of  pleading  is  attained.  Enough  is  then  set  forth  to 
apprise  the  defendants  so  that  they  may  make  a  defense."  United 
States  V.  Stevens  (D.  C.)  44  Fed.  132,  141. 

See  also  Ching  v.  United  States^  118  Fed.,  538,  540,  55  C. 
C.  A.,  304;  Thomas  v.  United  States,  156  Fed.,  897,  907,  84 
C.  C.  A.,  477, 17  L.  R.  A.  (N.  S.),  720. 

The  purpose  of  the  indictment  in  the  present  case  is  not  to 
charge  the  commission  of  an  offense  against  the  United 
States,  as  might  be  done  under  section  37,  but  to  charge  a 
conspiracy  in  violation  of  the  first  section  of  the  Sherman 
Act,  namely,  a  conspiracy  in  restraint  of  trade  and  com- 
merce with  foreign  nations ;  the  very  gist  of  the  offense  being 
the  conspiracy.  When  the  conspiracy  is  once  entered  into, 
as  under  the  common  law,  the  offense  is  complete.  The  con- 
spiracy does  not  go  to  the  restraint  in  trade  of  any  particular 
individual  or  corporation,  or  combination  of  men,  but  to 
the  restraint  of  all  foreign  trade  where  munitions  of  war 
are  the  subject  of  commerce.  So  what  more  could  be  essen- 
tial, when  the  defendants  are  informed  that  many  persons, 
corpora  tionSj  and  combinations  of  men  are  engnged  in  the 
•manufacture  of  such  articles  constituting  munitions  of  war, 
and  are  also  engaged  in  transporting  the  same  in  foreign 
trade  and  commerce,  the  alleged  purpose  and  object  of  the 
conspiracy  being  in  restraint  of  such  trade  and  commerce) 
Can  it  be  said  that  the  defendants  are  not  informed  of  the 
nature  and  cause  of  the  accusation) 
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Even  in  tiid  Cruikshank  case,  we  must  assume  that  the 
indictment  would  have  been  sufficient  if  it  had  specified  the 
particular  right  that  had  been  infringed.  Here  there  is 
ample  description  of  the  foreign  trade  and  commerce  being 
restrained,  namely,  tiiat  consisting  of  the  transportation 
of  munitions  of  war,  munufactured  by  divers  and  [798] 
sundry  cianufacturers  in  the  United  States  especially  for 
exportation  to  foreign  countries.  There  are  no  other  par- 
ticulars pertinent  to  descend  to.  It  is  surely  not  designed 
that  the  name  of  every  manufacturer  even  known  to  the 
grand  jury,  that  the  articles  produced  by  such  majiufaC' 
turers,  that  the  railways  and  ships  and  all  routes  of  trans- 
portation, including  the  names  of  all  the  consignees,  shall 
be  set  forth  in  the  indictment,  or  even  that  any  of  these 
things  be  particularizedn  for  the  defendants  are  informed 
of  the  nature  of  the  offense  without  that.  ''The  true  test 
is,''  says  the  court  in  Cochran  and  Sayre  \\  United  States^ 
157  U.  S.  286,  290,  15  Sup.  Ct.  628,  630  [39  L,  Ed,  704], 
"not  whether  it  [the  indictment]  might  possibly  have  been 
made  more  certain,  but  whether  it  contains  every  element 
of  the  offense  intended  to  be  charged,  and  sufficiently  ap- 
prises the  defendant  of  what  he  must  be  prepared  to  meet, 
and,  in  case  any  other  proceedings  are  taken  against  him 
for  a  similar  offense,  whether  the  record  shows  with  ac- 
curacy  to  what  estent  he  may  plead  a  former  acquittal  or 
conviction.-'  Without  extending  the  discussion  further,  I 
cite  the  cases  of  United  .States  v.  PaUen,  226  U.  S.  525,  33 
Sup.  Ct.  141,  57  L.  Ed.  asa,  44  L.  R.  A,  (N,  S.)  325,  and 
Nash  V.  United  SUites^  wup^ra^  in  support  of  the  present  in- 
dictment. The  indictments  there  ^em  to  have  been  drafted 
upon  the  same  theory  as  the  one  in  question,  and  have  been 
sustained  by  the  Supreme  Court 

Now,  beyond  what  has  been  here  ssaid,  the  indictment 
specifies  the  means,  or  some  of  them,  by  which  the  objects  of 
the  conspiracy  were  intended  to  be  accomplished,  namely, 
by  instigating  and  causing  strikes  and  walkouts  among  the 
workmen  employed  at  the  plants  and  factories  of  the  afore- 
said manufacturers,  so  as  to  prevent  and  hinder  the  afore- 
said manufacture;  by  instigating  and  causing  strikes  and 
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walkouts  among  workmen  and  employ^  of  said  persons, 
partnerships,  corporations,  and  organized  bodies  of  men 
other  than  said  manufacturers,  engaged  in  foreign  trade  and 
commerce  as  aforesaid,  employed  in  the  shipping  and  trans- 
porting of  said  articles;  by  inducing  by  solicitation,  per- 
suasion, and  exhortation,  through  the  preparation,  sending, 
mailing,  and  distributing  of  circulars,  pamphlets,  etc.,  the 
aforesaid  workmen  to  quit  the  employment  of  the  aforesaid 
manufacturers,  and  thereby  to  restrain,  hinder,  and  prevent, 
in  whole  or  in  part,  the  operation  of  said  plants;  by  the  same 
method  to  cause  the  aforesaid  workmen  to  leave  the  employ 
of  the  aforesaid  persons,  partnerships,  etc.,  other  than  said 
manufacturers,  engaged  in  said  foreign  trade  and  commerce 
as  aforesaid,  for  the  purpose  of  restraining,  hindering,  and 
preventing,  in  whole  or  in  part,  the  shipping  and  transporta- 
tion of  said  articles  in  the  aforesaid  foreign  trade  and  com- 
merce; by  bribing  and  distributing  money  among  divers 
officers  and  persons  in  charge  and  control  of  various  labor 
organizations,  to  induce  them  to  cause  the  members  of  said 
organizations  who  might  be  employed  by  said  manufac- 
turers, or  by  the  said  other  persons,  etc.,  engaged  in  foreign 
trade  and  commerce  as  aforesaid,  to  leave  their  employment, 
and  to  bring  about  strikes  and  walkouts  among  the  members 
of  said  organizations,  and  thereby  to  restrain,  prevent,  and 
hinder,  in  whole  or  in  part,  the  producing  and  manufacture, 
and  the  expected  shipping  and  trans  [  799  Jportation  in  said 
foreign  trade  and  commerce,  of  said  articles;  and  by  divers 
other  means  and  methods  not  specifically  determined  upon 
by  said  defendantis,  but  to  be  decided  upon  by  them  as  occa- 
sion might  arise,  all  calculated  in  furtherance  of  and  to 
effect  the  object  of  said  conspiracy.  With  these  supporting 
the  paper,  my  convictions  are  that  it  is  sufficient. 

[5]  It  is  suggested  that  some  of  the  alleged  means  em- 
ployed or  to  be  employed  are  sanctioned  as  lawful  by  the 
Clayton  Act*  But  this  does  not  help  the  defendants,  as  a 
cxjrabination  to  effect  an  unlawful  object  through  lawful 
means  may  constitute  a  conspiracyj  nevertheless. 

[6]  I  am  aware  that  a  bill  of  particulars  can  not  aid  an 
indictment  which  lacks  the  statement  of  essential  facts  to 
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eonstitiite  the  offense  sought  to  be  charged.  Such  a  bill  is, 
howeyer,  appropriate  where  there  is  a  good  indictment,  and 
if  the  defendants  desire  to  be  more  particularly  informed 
as  to  matters  that  will  aid  them  in  their  defense,  it  is  their 
privilege  to  make  application  to  the  court  for  such  relief. 
But  this  aside,  I  think  the  defendants'  rights  for  defense  are 
adequately  subserved  by  the  indictment. 

Some  criticism  is  made  that  the  indictment  contains  cer- 
tain inconsistencies.  I  have  examined  the  criticism  in  this 
respect,  and  am  not  impressed  that  it  is  well  foimded. 

The  motion  to  quash  will  be  overruled. 


SKAGGS  ET  AL.  v.  KANSAS  CITY  TERMINAL  RY. 
CO.  ET  AL. 

(District  Court,  W.  D.  Missouri,  W.  D.    May  12,  Idia) 

[238  Fed.  Rep.,  827.] 

CouBTfl  361 — ^RuixB  OY  Decision — Statb  Laws. — Ckmgress  having 
undertaken  by  the  Anti-Trust  Acts  (Act  Feb.  4,  1887,  c  104,  I  3,  24 
Stat  380  [Comp.  St  1913.  I  8565] ;  Act  July  2,  1890,  c.  647.  26  Stat 
209;  Act  Oct.  15. 1914.  c.  323,  38  Stat.  730),  to  deal  with  monopolies 
affecting  interstate  commerce,  and  having  conferred  Jurisdiction  of 
questions  arising  thereunder  on  the  Fedemi  courts,  in  determining 
such  questions  those  courts  exercise  an  independent  judgment,  un- 
affected by  the  decisions  of  the  courts  of  the  State.* 

[Ed.  Note. — For  other  cases,  see  Ck>urts,  Cent  Dig.  I  954;  Dec. 
Dig.  361.] 

Garriebs  14 — ^Regulations  at  Stations — ^Hackmbn  and  Baggage 
Oaxbikbs. — ^Under  the  rule  of  the  Federal  courts,  a  railroad  and 
depot  company  may  lawfully  exclude  some  hackmen  or  carriers  of 
baggage  from  entering  its  grounds  or  station  for  the  purpose  of  so- 
liciting patronage  and  plying  their  Tocation,  while  it  gives  to  others 
the  exclusive  privilege  of  doing  so. 

[Ed.  Note. — For  other  cases,  see  Carriers,  CJent  Dig.  I  29;  Dec. 
Dig.  14.] 

OouBTs  366(1) — ^Fedesal  Ooubts— Autboutt  or  State  Decisions. — 
*It  is  only  the  highest  court  of  a  State  whose  decisions  construing 
the   State  constitution  or  statutes  are  binding  on   the   Federal 
courts. 

[Ed.  Note.— For  other  cases,  see  CJourts.  Cent  Dig.  II  956,  957, 
967;  Dec.  Dig.  866(1).] 

«  Syllabus  copyrighted,  1916,  by  West  Publishing  Company. 
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In  Equity.  Suit  by  Joseph  Skaggs  and  others  against  the 
Kansas  City  Terminal  Railway  CJompany,  the  Shaw  Trans- 
fer Company,  and  others.  On  defendants'  motion  to  dissolve 
injunction,  and  for  temporary  injunction  on  cross  bilk  Mo- 
tions granted. 

Russell  Gamett^  of  Kansas  City,  Mo.,  for  plaintifFs. 

Samuel  W,  Sawyer  and  R.  J.  Ingraham^  both  of  Kansas 
City,  Mo.  {Lathrop^  Morrow^  Fox  &  Moore^  of  Kansas  City, 
Mo.,  of  counsel),  for  defendants. 

Van  Valkenburgh,  District  Judge. 

The  plaintiff,  Joseph  Skaggs,  for  himself  and  such  other 
persons  as  are  jointly  interested  and  may  join  in  seeking  the 
same  relief,  filed  this  bill  in  the  circuit  [828]  court  of  Jack- 
son County,  Mo.,  against  the  Kansas  City  Terminal  Bail- 
way  Company,  the  Shaw  Transfer  Company,  both  Missouri 
corporations,  and  Hiram  W.  Hammil,  chief  of  police  of 
Kansas  City,  Mo.,  to  restrain  the  defendants  from  depriv- 
ing the  plaintiff  or  plaintiffs  of  the  use  of  the  Union  Station 
Plaza,  adjacent  to  said  Union  Station,  by  forcing  them  to 
remove  their  hacks  therefrom  while  waiting  for  passengers, 
and  from  interfering  with  plaintiffs  in  any  way  while 
thereon;  also  praying  that  plaintiffs  be  allowed  free  access 
to  and  use  of  said  premises  in  the  employment  of  their  busi- 
ness as  hack  drivers  and  collectors  of  passengers.  A  tempo- 
rary restraining  order  was  granted,  and  plaintiffs  dismissed 
as  to  defendant  Hammil.  Thereafter  an  amended  bill  was 
filed,  charging  that  the  defendants  Terminal  Company  and 
Transfer  Company  had  entered  into  an  unlawful  conspiracy 
and  agreement  for  the  purpose  of  fixing  prices  and  monopo- 
lizing and  controlling  the  transfer  and  baggage  business  to 
and  from  the  new  Union  Station  in  Kansas  City,  Mo.,  as  evi- 
denced by  a  certain  contract  set  out  in  full,  whereby  the  Ter- 
minal Company  granted  the  Transfer  Company  the  exclusive 
privilege  of  soliciting  patronage  for  its  cabs,  carriages,  and 
baggage  service  upon  the  grounds  and  premises  of  the  Ter- 
minal Company  at  said  Union  Station.  In  said  contract  the 
carriage  provided  for  was  between  said  Union  Station  and  any 
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part  of  Kansas  City,  Mo.,  or  Kansas  City,  Kan.  Upon  the 
filing  of  the  amended  bill,  containing  allegations  of  an  un- 
lawful contract,  conspiracy,  and  agreement  in  restraint  of 
trade,  and  for  the  creation  of  a  monopoly  affecting  com- 
merce, both  interstate  and  intrastate,  the  defendant  Terminal 
Company  seasonably  filed  its  petition  and  bond  for  removal. 
The  case  was  transferred  to  this  court,  the  restraining  order 
being  retained  in  force.  In  this  court  the  defendant  Ter- 
minal Company  has  filed  answer  and  cross  bill,  praying 
affirmative  relief  by  injunction  on  its  behalf.  The  plainti& 
filed  a  motion  to  remand,  but  later  joined  in  the  hearing 
upon  this  motion,  and  thereafter  filed  reply  to  defendant 
Terminal  Company's  answer,  and  an  answer  to  said  de- 
fendant's cross  bill. 

[1]  The  primary  question,  of  course,  is  as  to  the  jurisdic- 
tion of  this  court.  Plaintiffs  at  the  hearing  practically 
abandoned  the  motion  to  remand  and  no  question  of  juris- 
diction is  urged  in  the  briefs  of  counseL  Pleadings  have 
been  filed  amounting  to  an  acceptance  of  this  forum^  but^ 
inasmuch  as  diversity  of  citizenship  is  not  present,  such  im- 
plied consent  would  be  inoperative  unless  jurisdiction  is 
otherwise  affirmatively  disclosi^d.  However,  the  allegations 
of  the  petition  clearly  and  sufficiently  bring  the  case  within 
the  acts  of  Congress.  Act  Feb.  4,  1887,  c,  104,  §  3,  24  Stat 
380  (Comp,  St.  1913,  §  8565)  ■  act  July  2,  1890,  a  647,  26 
Stat  209;  act  Oct.  15,  1914,  c.  323,  38  Stat.  730,  Congress 
has,  therefore,  entered  and  appropriated  this  field, 

[2 J  Under  such  conditions,  the  rule  in  Federal  jurisdic- 
tions is  controlling ;  and  that  rule  is  the  later  and  better  rea- 
soned doctrine  and  is  supported  by  the  undoubted  weight 
of  authority*  A  railroad  and  depot  company  may  lawfully 
exclude  some  hacknien  or  carriers  of  baggage  from  entering 
its  grounds  or  station  for  the  purpose  of  soliciting  patron- 
age and  plying  their  vocation,  while  it  gives  to  others  the 
exclusive  privilege  of  doing  so.  Donovan  v.  Penrisylvania 
Company,  199 U.  S.  [H29|  279,  26  Sup.  Ct  91,  50  L,  Ed,  192; 
Depot  Carriage  cfe  Baggage  Co.  t.  Kansas  City  Terminal  Ry. 
Co.  {C.  C.)  190  Fed.  212;  Oregon  Short  Line  E.  R,  Co,  v. 
F.  T,  Davidson  et  at,  33  Utah,  370,  94  Pac.  10,  16  L.  K.  A. 
(N-  S.)  Illy  and  note,  14  Ann.  Cas.  489.    The  latter  case  is 
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selected  for  citation  because  of  its  exhaustive  and  convinc- 
ing reasoning,  and  of  the  complete  presentation  of  doctrine 
and  authorities  in  the  attendant  footnote. 

Plaintiffs  rely  upon  the  contention  that  the  contrary  doc- 
trine prevails  in  this  State,  and  that  this  case  should  be 
governed  by  the  law  of  the  jurisdiction  in  which  the  station 
is  situated.  The  decision  in  Donovan  v.  Pennsylvania  Co.^ 
supra^  seems,  on  first  impression,  to  be  conditioned  upon  the 
absence  of  valid  State  legislation  to  the  contrary;  but  such 
is  really  not  the  case  as  applied  to  the  doctrine  generally. 
In  that  case,  so  far  as  appears  from  the  record,  the  Federal 
jurisdiction  was  founded  solely  upon  diversity  of  citizen- 
ship, and  so  the  existence  or  non-existence  of  local  prohi- 
bitions became  pertinent  and  was  discussed;  but  such  con- 
siderations lose  their  force  in  a  case  in  which  Congress,  by 
entering  the  field,  has  drawn  to  the  courts  of  the  United 
States  paramount  jurisdiction  and  authority.  The  subject 
is  then  one  of  general  law,  in  respect  of  which  the  courts  of 
the  United  States  are  entitled  to  exercise  their  independent 
judgment  in  light  of  the  settled  principles  that  must  always 
control  the  determination  of  the  legal  rights  of  parties. 
Donovan  v.  Pennsylvania  Co,^  supra^  199  U.  S.  loc.  cit.  200, 26 
Sup.  Ct.  91,  60  L.  Ed.  192.  The  rule  announced  by  the  Su- 
preme Court  of  the  United  States  must  be  determinative  of 
the  present  controversy. 

But,  even  though  it  were  to  be  conceded  that  the  local 
law  controls,  nevertheless,  after  careful  examination,  I  am 
of  opinion  that  the  decisions  of  the  highest  courts  of  this 
State  do  not  sustain  plaintiffs'  position.  Beliance  is  placed 
upon  section  23  of  article  12  of  the  Missouri  constitution, 
to- wit: 

"Discrimination  Between  Companies  and  Individuals, — No  dis- 
crimination in  charges  or  facilities  in  transportation  shall  be  made 
between  transportation  companies  and  individuals,  or  in  favor  of 
either,  by  abatement,  drawback,  or  otherwise;  and  no  railroad  com- 
pauy,  or  any  lessee,  iimniij;er^  or  employ^  tljcreof  shall  make  any  pref- 
erence In  furnishing  ears  or  motive  power." 

And  upon  sections  3174  and  3184,  R  S.  Mo.  1909,  which 
read  as  follows: 

*'  Sec-  3174.  J£attK?atf*  Declared  Publif^  Highways,  and  V&tnpanies 
Oommon  tyarners  —  DUariminaiion  Prohibited  —  Pe^aUj^.—  Railway* 
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heretofore  constructed,  or  that  may  hereafter  he  constructed  In  this 
State,  are  hereby  declared  pubHc  highways,  and  railroad  companies 
common  carriers,  Ko  railway  company,  corpora tlon^  or  association 
shall  hereafter  makt^  any  (Itucriminntlon  In  charges  or  facilities  In 
the  transportation  of  freight  or  passengers  between  transportation 
companies  and  Indl  vidua  la,  nor  In  the  transportation  of  freight  be- 
tween commiaaion  merchants  or  other  persons  engaged  in  the  trans- 
portation of  freight  and  indivldunls.  In  favor  of  either,  by  abatement, 
drawback,  or  otherwise,  nor  shall  any  such  company,  cor |m> ration,  or 
association,  nor  any  lei^see,  manager,  or  employ 6  of  any  such  com- 
pany, corporation,  or  association  make  any  preference  between  the 
parties  aforesaid  in  furnishing  cars  or  motive  power,  for  the  purpose 
aforesaid.  Any  company,  corporation,  or  association,  or  manager, 
lefiiisee,  or  employ £,  violating  the  provisions  of  tills  action  shall  for- 
feit and  pay  to  the  party  Injured  the  whole  amount  of  [830]  such 
transportation  charged,  to  be  recovered  before  any  court  of  com- 
petent Jurisdiction:  Provided,  that  excursion  or  commutation  tlcket>5 
may  be  Issued  at  special  rates.     (B.  S.  1899,  I  1127.) '' 

"  Sec.  3184.  DUcrimination  BeUveen  Persons  or  Localities  Fro- 
hihited. — It  shall  be  unlawful  for  any  such  common  carrier  to  make 
or  fflve  any  undue  or  unreasonable  preference  or  advantiige  to  any 
particular  person,  company,  or  firm,  corporiitlon,  or  locality,  in  tho 
transportation  of  goorla,  wares,  and  merchandise  of  any  character,  or 
to  subject  any  particular  person,  firm,  corporation,  or  locality,  or  any 
particular  description  of  traJac,  to  any  undue  or  unren  sun  able  preju- 
dice or  disadvantage  with  resj^ct  to  such  transportation ;  and  all  such 
common  carriers  shall  afford  equal  facilities  for  tlie  Interchange  of 
traffic  between  tlielr  respective  lines,  and  for  receiving,  forwarding,  and 
swl telling  cars  and  delivering  property  to  and  from  tlwlr  lines,  and 
to  and  from  other  lines  and  places  connected  therewith,  and  shall  not 
dlgcrlmtnate  in  their  accommodation,  rates,  or  charges  between  such 
connecting  lines  and  places.  But  this  provision  shall  not  be  con- 
strued as  requiring  such  common  carriers  to  give  the  use  of  their 
tracks  or  terminal  facilities  to  other  common  carriers  engaged  in  a 
similar  business.     (R*  a  1899,  I  1133.)" 

Counsel  cite  the  following  Missouri  cases  in  support  of 
their  contention:  Cravens  y,  Bodijers^  101  Mo,  247,  14  S.  W> 
106;  Chrhtw  v.  MissouH  Pac,  Ry.  Co,,  94  Mo.  453,  7  S.  W. 
667;  Borne  Telephone  Co.  v.  Neosho  Telephone  Co.,  147  Mo* 
App,  loc.  cit.  237, 126  S.  W.  773 ;  Tie  Company  v.  Stone,  135 
Mo.  App,  438, 117  S.  W.  604. 

It  seems  obvious  tlmt  the  sections  of  constitution  and 
statutes  quoted  apply  only  to  those  doing  business  with  cur- 
riers in  connection  with  railroad  transportation;  that  is  to 
say,  patrons  or  would-be  patrons  who  sustain  a  contractual 
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relation  with  them.  Haek  drivers  generally  stand  in  no  sudi 
a  relation  to  the  defendant  Terminal  Company.  It  is  true 
that  in  Cravens  v.  Rodgera,  101  Mo.  247,  14  S.  W.  106,  the 
Supreme  Court  of  Missouri,  in  a  case  between  two  transfer 
lines  to  which  the  railroad  company  was  not  a  party,  held^  in 
efFect,  that  such  an  exclusive  privilege  cannot  be  given,  as 
against  public  policy  and  the  spirit  of  the  State  constitution 
(article  12,  section  23,  supra) ;  but  the  Supreme  Court  of 
Missouri  did  not  undertake  in  that  case  to  construe  this  arti- 
cle of  the  constitution.  It  is  said  that  such  an  agreement  was 
against  its  spirit,  not  its  terms;  and  it  based  its  ruling  upon 
its  conception  of  public  policy  and  general  law.  In  such 
cases,  as  we  have  seen,  Ipcal  decisions  are  not  controlling. 
Donovan  v.  Pennsylvania  Co.^  supra.  It  should  further  be 
remarked  that  sections  3174  and  3184  were  upon  the  statute 
book  when  Cravens  v.  Rodgers  was  decided,  and  no  mention 
is  made  of  these  sections  as  afFecting  the  subject  now  imder 
discussion. 

[3]  I  do  not  find  that  these  sections  have  been  held  applica- 
ble to  a  state  of  facts  such  as  is  here  presented.  But  if  de* 
cisions  of  the  State  Courts  of  Appeals  are  so  viewed,  we  are 
reminded  that,  while  entitled  to  respectful  consideration,  they 
are  not  the  decisions  of  the  highest  judicial  tribunal  of  the 
State,  which  alone  are  binding  on  the  Federal  courts  in  their 
construction  of  local  statutes.  Federal  Lead  Company  v. 
Sawyers,  161  Fed.  687,  88  C.  C.  A.  547. 

However,  it  may  be  profitable  to  make  brief  examination 
of  such  cases  cited.  In  Tie  Company  v.  Stone,  135  Mo.  App. 
438,  117  S.  W.  604,  the  court  limits  its  ruling  to  railroad 
transportation  affecting  patrons  of  the  carrier  in  this  respect, 
which  is  an  agreement  with  the  [831]  views  herein  ex- 
pressed. In  Telephone  Company  v.  Telephone  Company^ 
147  Mo.  App.  216,  126  S.  W.  773,  the  majority  opinion, 
while  indirectly  supporting  the  general  contention  of  plain- 
tiffs, does  not  attempt  to  construe  the  sections  of  statute 
under  discussion.  The  dissenting  opinion,  however,  is  in 
full  accord  with  the  doctrine  announced  by  this  court.  In 
Hom£  Telephone  Company  v.  Sarcoxie  Telephone  Co.,  236 
Mo.  114, 139  S.  W.  108, 36  L.  R.  A.  (N.  S.)  124,  the  Supreme 


Digitized  by  VjOOQIC 


8KAOQ6  V.  K.  0.  TEEKIKAL  ET.  00.  639 

Opinion  of  the  Court. 

Court  revenges  the  ruling  of  the  Court  of  Appeals  just  re- 
ferred to,  and  expressly  declares  the  dissenting  opinion  of 
Judge  Keynolds  to  be  the  law  of  the  case.  Judge  Graves 
refers  to  section  8106  of  the  railroad  act  (R.  S.  Mo.  1909), 
which  reads — 

"All  railroad  CMsrporatioiui  may  contract  with  each  otl^er,  or  with 
other  corpora tlona,  In  any  manner  not  Inconsl stent  with  the  scope, 
object^  nod  puriH>3e  or  their  creation  and  maongement " — 

and  cities  with  approval  Wiggins  Ferry  Co*  v.  Railroad 
Company^  73  Mo.  389,  m  Am,  Eep.  519 ;  Id-,  126  Mo.  224,  27 
S.  W,  568j  30  S.  ^\\  4S0j  in  which  it  was  held  to  be  proper 
for  a  railway  company  to  enter  into  a  contract  with  a  single 
ferry  company  to  handle  its  trade,  and,  further,  that  such 
contract  is  not  viewed  as  violative  of  public  policy,  nor  as 
being  a  contract  in  restraint  of  trade  or  creating  a  monopoly. 
These  rulings  supersede  the  Missouri  cases  cited  by  counsel 
for  plaintiffs,  in  so  far  as  the  same  may  seem  to  be  in  con- 
flict with  the  doctrine  here  announced.  In  any  aspect,  there- 
fore, the  matter  is  thus  left  for  the  independent  judgment 
of  this  court,  which  must  be  governed  by  considerations  of 
general  law  and  by  the  pronouncements  of  Federal  courts 
of  last  resort 

It  should  be  added  that  by  stipulation,  as  well  as  by  the 
proofs,  the  property  of  the  Terminal  Company  is  to  be 
deemed  in  every  legal  sense  private  property  as  between  it 
and  those  of  the  general  public  who  have  no  occasion  to  use 
it  for  purposes  of  transportation.  The  right  of  the  company 
to  the  exclusive  use  and  enjoyment  thereof  is  as  perfect  and 
absolute  as  that  of  an  owner  of  real  property  not  burdened 
with  public  or  private  easements  or  servitudes*  Further- 
more, the  rights  of  the  public  are  not  impaired  by  the  grant 
by  a  railroad  company  of  the  exclusive  privilege  to  solicit 
patronage  for  hacks  and  baggage  transferring  within  its 
depot  grounds,  where  the  recipient  of  the  privilege  and  the 
facilities  furnished  are  subject  to  legislative  regulation. 
Oregon  Short  Line  R,  R.  Co.  v.  Davidson  et  ai.^  33  Utah,  370, 
94  Pac.  10,  16  L.  K.  A.  (K  S.)  777,  U  Ann.  Cas,  489,  It  is 
conceded  in  the  present  case  that  the  transfer  companies' 
rates  and  fares  are  subject  to  such  regulation* 
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It  appears  convincingly  that  the  limitation  of  the  station 
transfer  privileges  to  a  single  responsible  party  is  in  no  sense 
unreasonable.  While  the  matter  of  revenue  is  concededly  in- 
volved, nevertheless  the  station  company  is  no  doubt  actu- 
ated by  experience  thus  to  eliminate,  to  great  extent,  the 
possibility  of  abuses  which  are  known  to  have  been  present 
in  the  past  at  the  old  station.  Adequate  provision  is  made 
in  the  contract  for  all  the  needs  of  the  traveling  public  in 
this  regard.  Manifestly,  out-going  passengers  are  in  no  wise 
affected,  because  plaintiffs  and  others  have  the  conceded 
right  to  enter  upon  the  premises  of  [832]  the  Terminal  Com- 
pany for  the  purpose  of  actual  delivery  of  passengers  and 
baggage.  They  also  have  the  right  to  receive  passengers 
and  baggage  for  whose  transportation  they  shall  have  al- 
ready received  orders.  The  freedom  of  all  parties  to  take 
their  stands  upon  appropriate  public  places  outside  the  lim- 
its of  the  premises  of  defendant  Terminal  Company  affords 
to  the  public  generally,  including  all  in-coming  passengers, 
every  opportunity  to  avail  itself  of  their  services,  should  it 
so  desire.  The  new  Union  Station  has  been  built  with  a 
view  to  affording  every  convenience  and  comfort  to  travel- 
ers. The  interests  of  the  public  demand  that  the  Terminal 
Company  should  be  given  every  opportunity  to  keep  its  ap- 
proaches cleanly  and  attractive.  The  presence  of  horses  in 
considerable  numbers  near  its  principal  entrance,  and  in 
close  proximity  to  the  very  high  class  restaurant  maintained, 
detracts  much  from  the  comfort  of  patrons.  No  doubt  the 
plaintiffs  and  those  similarly  situated  make  effort  to  render 
their  stands  as  unobjectionable  as  possible,  but  common  ex- 
perience teaches  that  such  efforts  can  not  be  wholly  success- 
ful. However,  this  case  is  decided  upon  the  property  rights 
involved  independently  of  such  considerations. 

It  follows  that  the  restraining  order  heretofore  granted 
against  defendants  should  be  dissolved,  and  the  temporary 
injunction  J  restraining  plaintiffs,  and  every  other  person  or 
corporation  similarly  situated  who  has  become  party  or 
privy  to  this  proceeding,  their  agents,  servants,  and  em- 
ploye under  their  authority  and  control,  from  standing 
their  horses,  taams,  and  vehicles  of  every  kind  or  description 
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upon  the  Union  Station  Plaza,  and  from  soliciting  the  cus- 
tom and  patronage  of  passengers  or  other  persons  upon  the 
Union  Station  Plaza,  or  premises  of  defendant  and  cross- 
complainant  Terminal  Clompany,  should  be  granted.  An 
order  may  be  prepared  in  conformity  with  the  views  herein 
expressed. 


SOUTHERN  PHOTO  MATERIAL  CO  v.  EASTMAN 
KODAK  CO.  OF  NEW  YORK. 

(District  Court,  N.  D.  Georgia.    July  20.  1916.) 

[234  Fed.  Rep.,  955.] 

MoifopouBs  28— Actions — Sebvioo — SmmoiERCT. — ^The  Shorman  Auti- 
Trust  Act,  July  2,  1890,  c  647,  I  7,  26  Stat  210  (Gomp.  St  1913, 
I  8829),  authorizes  action  in  any  district  court  in  a  district  in  whidi 
the  defendant  resides  or  is  found.  The  Clayton  Act,  Oct  15,  1914, 
c.  328,  I  12,  88  Stat  786,  authorizes  suits  not  only  in  the  Judicial 
district  whereof  defendant  is  an  inhabitant  but  also  in  any  district 
wherein  it  may  be  found  or  transacts  business.  The  defendant  a 
New  York  corporation,  had  its  principal  place  of  business  and 
domicile  in  New  York,  but  it  also  carried  on  business  in  Georgia, 
though  it  had  no  agent  in  such  State  on  whom  process  could  be 
served.  Held,  that  under  the  statute  defendant  might  be  sued  in 
the  district  court  for  Georgia,  service  being  had  on  defendant  at 
its  domicile.* 

[Bd.    Note.— for  other  cases,  see  Monopolies,  Cent  Dig.  I  18; 
Dec  Dig.  28.] 

At  Law.  Action  by  the  Southern  Photo  Material  Company 
against  the  Eastman  Kodak  Company  of  New  York.  On 
plea  to  jurisdiction  [966]  and  traverse  of  service.  Plea 
and  traverse  overruled,  and  motion  to  quash  denied. 

See,  also,  224  Fed.  623. 

Kinff  <Sk  Spalding^  of  Atlanta,  Gra.,  for  plaintiff.  * 

SnUthy  Bammond  dk  Smithy  of  Atlanta,  6a.,  for  defendant. 

Nbwmak,  District  Judge. 

This  is  a  suit  brought  by  the  plaintiff  against  the  defend- 
ant under  the  Sherman  Aiiti-Trust  Act  of  July  2,  1890,  26 

•Syllabus  copyrighted,  1916^  by  West  Publishing  Comi>any. 
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Stat.  209,  210,  and  the  Clayton  Act  of  Octobw  15,  1914,  88 
Stat.  730.  The  questions  now  considered  are  the  jurisdiction 
of  the  court  and  the  suflBciency  of  the  service. 

The  Southern  Photo  Material  Company  is  a  Georgia  cor- 
poration, having  its  residence  in  the  city  of  Atlanta,  in  the 
Northern  District  of  Georgia.  The  Eastman  Kodak  Com- 
pany is  a  corporation  of  the  State  of  New  York  and  a  citizen 
and  resident  of  that  State,  having  its  principal  office  in  the 
city  of  Rochester. 

There  is  a  Georgia  corporation  in  the  city  of  Atlanta, 
known  as  the  Glenn  Photo  Stock  Company,  the  stock  in 
which  is  owned  by  the  Eastman  Kodak  Company  of  New 
Jersey,  which  is  the  same  company  that  owns  the  stock  of  the 
Eastman  Kodak  Company  of  New  York,  the  defendant  here. 

The  first  service  in  this  case  was  perfected  by  serving 
W.  Frank  Luckiesh,  manager  of  the  Glenn  Photo  Stock 
Company.  This  service  was  traversed  by  the  defendant,  ap- 
pearing for  the  purpose  of  objecting  to  the  service. 

Subsequent  to  this  an  order  was  made  by  the  court  author- 
izing service  on  the  defendant  by  service  at  its  principal 
office  or  place  of  business  in  the  city  of  Rochester,  N.  Y.,  a 
copy  of  the  petition  and  the  amendment  to  the  petition,  and 
the  process  in  the  case,  together  with  a  copy  of  the  order  of 
the  court  providing  for  this  service,  to  be  sent  to  the  United 
States  marshal  for  the  Western  District  of  New  York  to  be 
served  by  him  on  the  defendant  company. 

The  United  States  marshal  for  the  Western  District  of 
New  York  has  made  return  by  his  deputy  of  service  of  the 
petition,  amendment  to  petition,  and  order  of  court  allow- 
ing the  same,  process  and  order  of  service,  on  George  East- 
man, treasurer  of  the  Eastman  Kodak  Company  of  New 
York.  After  this  the  defendant  renewed  his  plea  to  the 
jurisdiction  and  traverse  as  to  this  last  service. 

The  Sherman  Anti- Trust  Act  of  1890,  provided  that  a  de- 
fendant might  be  sued  in  any  Circuit  Court  of  the  United 
States  (now  District  Court)  "  in  the  district  in  which  the  de- 
fendant resides  or  is  found,"  In  the  Clayton  Act  of  1914,  it 
is  provided  that  a  defendant  may  he  sued  "not  only  in  the 
judicial  district  whei'eof  it  is  an  inhabitant,  but  also  in  any 
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district  wherein  it  may  be  found  or  transacts  business.'^  The 
question  discussed  here  is,  whether  suit  may  be  brought  in  a 
district  where  the  defendant  ^^  transacts  business,"  although 
not "  f  oimd  ^  in  that  district  within  the  meaning  of  the  decis- 
ions defining  that  term. 

In  this  case  the  evidence  shows  that  there  are  126  regular 
customers  of  the  defendant  company  in  the  State  of  (Geor- 
gia, and  that  it  has  certain  demonstrators  who  travel  in 
Georgia  and  adjoining  States  for  [957]  the  purpose  of 
demonstrating  articles  manuf  actui^d  by  the  Eastman  Kodak 
Company  of  New  York,  of  furthering  its  interests  as  its 
representatives  and,  to  some  extent,  taking  orders  for  goods, 
and  the  question  made  is  whether,  transacting  business  in 
tiiis  State,  which  it  undoubtedly  does  to  the  extent  indi- 
cated, but  where  it  has  no  representative  in  the  district 
upon  whom  service  can  be  made,  the  court  has  jurisdiction. 
In  other  words,  whether  the  service  at  its  home  office  is 
good  because  it  "transacts  business''  here  and  not  because 
it  is  "found"  here.  Counsel  claim  that  the  expression 
"found"  and  that  of  "transacting  business"  are  synony- 
mous; that  is,  that  the  business  transacted  must  be  of  such 
character  and  the  company  sued  must  have  such  representa- 
tives in  the  district  that,  under  the  decisions  on  the  subject,  it 
is  "found"  in  the  district.  The  claim  as  to  the  necessity 
for  it  being  "fotmd"  in  this  district  and  how  it  must  be 
found  are  based  upon  the  cases  of  Ooldey  v.  Morning  News^ 
156  U.  S.  518,  15  Sup.  Ct.  559,  39  L.  Ed.  517,  and  particu- 
larly Oreen  v.  Chicago^  Burlington  <&  Quinoy  Railway  Co.^ 
205  U.  S.  530,  27  Sup.  Ct.  595,  51  L.  Ed.  916,  and  a  de- 
cision made  in  this  district.  West  v.  Cincinnati^  N.  O,  cfe 
T.  P.  Ry.  Co.  (C.  C.)  170  Fed.  349.  Two  recent  cases  are 
cited  as  pertinent  to  the  question  under  discussion.  Inter- 
national Harvester  Co.  v.  Kentucky,  234  IT.  S.  579,  84  Sup. 
Ct.  944,  58  L.  Ed.  1479,  is  cited  for  the  plaintiff,  and  Thorn- 
bum  V.  Oates  (D.  C.)  225  Fed.  613,  for  the  defendant. 

The  conclusion  to  which  I  have  come  is  thus:  That  under 
section  12  of  the  Clayton  Act  suits  may  be  brought  in  any 
Judicial  district  whereof  the  corporation  is  an  inhabitant, 
imd  also  any  district  wherein  it  may  be  found,  and  in  addi- 


Digitized  by  VjOOQIC 


544  236  UNITED  STATES,  165. 

Syllabus. 

tion  in  any  district  wherein  it  transacts  business.  The  proc- 
ess, of  course,  must  be  served  in  the  district  of  which  it  is  an 
inhabitant  or  wherein  it  may  be  found.  The  purpose  of  the 
act  was,  I  think,  to  give  the  courts  jurisdiction  in  any  dis- 
trict in  the  United  States  where  a  corporation  transacts 
business,  whether  in  the  sense  of  the  decisions  it  is  '  found  " 
there  or  not,  and  then  that  service  on  it  may  be  perfected 
at  its  home  office  in  the  district  whereof  it  is  an  inhabitant 
or  wherein  it  may  be  found ;  that  is,  "  found  "  as  provided 
in  the  decisions  construing  that  term. 

In  this  case,  as  I  have  stated,  the  evidence  shows  clearly 
that  the  defendant  company  is  transacting  business  in  Geor- 
gia, and  in  this  district,  and  therefore  the  court  here  has 
jurisdiction  of  the  case.  The  defendant  has  been  served  by 
serving  it  at  its  home  office  in  New  York,  in  pursuance  of 
the  court's  order,  and  that  the  service  is  sufficient  under  the 
statute.  I  think  the  service  of  process  on  Mr.  Luckiesh, 
the  manager  of  the  Glenn  Photo  Stock  Company,  of  Atlanta, 
was  not  good  and  must  be  disregarded  in  determining  the 
question  of  due  service  in  the  case. 

The  result  is  that  the  plea  to  the  jurisdiction  must  be 
overruled  as  well  as  the  traverse  of  service,  and  the  motion 
to  quash  the  service. 


D.  E.  WILDER  MANUFACTURING  COMPANY  v. 
CORN  PRODUCTS  REFINING  COMPANY. 

ERROR  TO  THE  COURT  OF  APPEALS  OF  THE  STATE  OF  GEORGIA. 

No.  71.    Argued  November  9,  1914.— Decided  February  23,  1915. 

[236  U.  S.,  165.] 

Where  the  pleading  of  the  plaintiff  in  error  demurred  to  Justified  the 
inference  that  the  transaction  alleged  to  be  in  violation  of  the  Anti- 
Trust  Act  was  interstate,  the  court  may  assume  that  such  was  the 
case.  and.  If  the  decision  turns  on  the  construction  of  the  act*  a 
Federal  qiiestlon  la  involved,* 

The  general  rule  is  that  one  who  has  dealt  with  a  corporation  as  an 
eilgtlnK  coacern  having  capacity  to  sell,  can  not  assert^  or  escape 

•Syltabus  and  statements  of  arguments  copyrighted^  191§»  by  The 
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liability,  od  the  ground  that  such  concern  has  no  legal  existence  be- 
cause it  is  an  unlawful  combination  in  violation  of  the  Anti-Trust 
Act.  Such  a  defense  is  a  mere  collateral  attack  on  the  organization 
of  the  corporation  which  cannot  lawfully  be  made.  Connolly  v. 
Union  Sewer  Pipe  Co.,  184  U.  S.  540. 

Ck>urts  may  not  refuse  to  enforce  an  otherwise  legal  contract  because 
it  might  afford  some  indirect  benefit  to  a  wrongdoer. 

The  contract  in  this  case  held  not  to  be  intrinsically  illegal  because 
the  seller  agreed  to  give  a  portion  of  its  profits  to  the  purchaser  of 
goods  provided  the  latter  dealt  exclusively  with  the  former  for  a 
iH>ecified  period  and  that  the  purchaser  bought  the  goods  exclusively 
for  its  own  use;  and  also  held  that  such  contract  was  not  illegal 
under  the  Anti-Trust  Act  Continental  Wall  Paper  Co.  v.  Voight, 
212  U.  S.  227,  distinguished. 

The  Anti-Trust  Act  is  founded  on  broad  conceptions  of  public  policy 
and  its  prohibitions  were  enacted  not  only  to  prevent  injury  to  the 
individual  but  harm  to  the  general  public,  and  its  prohibitions  and 
the  remedies  it  provides  are  co-extensive  with  such  conceptions. 

Where  a  statute  creates  a  new  offense  and  denounces  the  penalty,  or 
gives  a  new  right  and  declares  the  remedy,  the  punishment  or  rem- 
edy given  can  be  only  that  which  the  statute  prescribes. 

The  power  given  by  the  Anti-Trust  Act  to  the  Attorney  General  to 
dissolve  a  corporation  or  combination  as  violative  of  that  act  is  in- 
consistent with  the  right  of  an  individual  to  assert  as  a  defense  to  a 
[1601contract  on  which  he  Is  otherwise  legally  liable  that  the  other 
party  hh^  oo  legal  existence  In  contemplation  of  that  act. 

In  Continental  Wall  Paper  Co.  v.  Voight,  212  U.  S,.  227,  the  contract 
involved  was  not  held  Illegal  because  a  party  thereto  was  an  tllegst 
coroblnatloa  under  the  And -Trust  Act,  but  upon  elements  of  Illegal  Ity 
inhering  in  the  contract  itselt  In  this  case,  held  that  a  par^ 
can  not  assert  as  a  defeose  to  a  suit  for  money  otherwise  due  under 
a  contract,  not  Inherently  IHogal,  the  fact  that  the  party  otherwise 
admittedly  entltletl  to  recover  is  an  illegal  combination  under  the 
Anti-Trust  Act, 
11  Ga.  App.  588,  affirmed, 

[59  L.  Ed.  520.«1 

[OORPOBATIONS — OBQi>'lZATrON CJOLLATESAL  AtTACIT.— 1.  Th©  legal  «I- 

isteuce  of  a  corporate  seller  of  goods  cannot  be  collaterally  attacked 
by  raising  the  objection  In  a  suit  for  the  purchase  price  that  the 
corporation  waa  organtzod  in  violation  of  the  act  of  Julj^  2,  1800  (26 

•The  paragraiihs  follow  I  ngn  In  brackets,  comprise  the  syllabus  of 
tiie  case  as  reported  in  volume  59,  page  520,  Lawyers  Edition,  Supreme 
Ckmrt  KeporUk  SylJabua  copyrighted,  lBl-1,  Idl^^  biy  Tlie  L.awyers  Co- 
operative Publishing  Company. 
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Stat  at  L.  209,  chap,  647,  CJomp.  Stat.  1918  I  8820).  forbidding 
combinations  in  restraint  of  interstate  commerce. 

For  other  cases,  see  Corporations,  I.  c.  1,  in  Digest  Sup.  Ct  1908. 
Monopoly — Right  to  Recover  on  Contract  of  Sale. — 2.  The  Ille- 
gality of  a  corporation  organized  in  violation  of  the  Sherman  Anti- 
Trust  Act  of  July  2, 1890  (26  Stat  at  L.  209,  chap.  647,  Comp.  Stat 
1913,  S  8820),  does  not  preclude  such  corporation  from  recovering 
the  purchase  price  of  goods  sold  and  delivered  by  it 

For  other  cases,  see  Monopoly,  II.  a,  in  Digest  Sup.  Ct.  1908. 
Monopoly — Right  to  Recover  on  Contract  or  Sale. — 3.  Recovery 
of  the  purchase  price  for  goods  sold  and  delivered  by  a  corporation 
organized  in  violation  of  the  Sherman  Anti-Trust  Act  of  July  2, 
1890  (26  Stat  at  L.  209,  chap.  647,  Comp.  Stat  1913,  S  8820),  may 
not  be  denied  because  the  goods  were  sold  upon  condition  vehich 
made  the  payment  to  the  purchaser  of  his  percentage  under  a  pro- 
posed profit-sharing  scheme  devised  by  the  corporation  depend  upon 
the  exclusive  dealing  of  the  purchaser  with  the  corporation  during 
the  following  year,  or  because,  under  the  contract  of  sale,  the  goods 
could  not  be  resold. 

For  other  cases,  see  Monopoly,  II.  a,  in  Digest  Sup.  Ct  1908. 
(Contracts — Offer  and  Acceptance — ^Performance  of  Condition. — 
4.  The  purchaser  of  goods  from  a  corporation  organized  in  violation 
of  the  Sherman  Anti-Trust  Act  of  July  2,  1890  (26  Stat,  at  L.  209, 
chap.  647,  0)mp.  Stat.  1913,  S  8820),  is  not  entitled  to  his  percentage 
in  a  proposed  profit-sharing  scheme  devised  by  the  corporation, 
where  he  did  not  comply  with  the  condition  upon  which  the  offer  of 
a  right  to  a  participation  in  the  profits  was  rested,  or  the  contract 
(if  there  was  a  contract  to  that  effect)  was  based,  viz.,  that  he 
would  for  the  follovrtng  year  deal  exclusively  with  such  corporation.] 

For  other  cases,  see  0)ntract8,  I.  d,  4;  V.  d,  in  Digest  Sup.  Ct 
1908,] 

The  facts,  which  involve  the  construction  of  the  Federal 
Anti-Trust  Act,  and  the  effect  of  a  profit-sharing  contract 
of  a  corporation  and  those  dealing  with  it  exclusively  and 
the  right  of  the  corporation  to  recover  for  goods  sold,  are 
stated  in  the  opinion. 

A(r.  Marion  Smith  for  plaintiff  in  error: 

The  answer  shows  defendant  in  error  to  be  a  combination 
in  restraint  of  interstate  trade  in  violation  of  the  Federal 
statute;  the  combination  merged  into  one  corporation  va- 
rious firms  an^  corporations  which  previously  had  been 
competitors,  for  the  purpose,  and  with  the  effect,  of  restrain- 
ing and  monopolizing  such  interstate  trade.    The  creation 
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of  a  monopoly  is  sufficient  to  make  the  restraint  unreason- 
able. Arn.  Tobacco  Go.  v.  United  States,  221  U.  S.  106; 
Standard  Oil  Co.  v.  United  States,  221  U.  S.  1. 

The  corporate  organization  of  the  defendant  in  error 
cannot  be  used  as  a  cloak  to  cover  the  fact  that  it  consti- 
tutes an  illegal  combination*  Northern  Securities  Co.  v. 
United  States,  193  U-  S-  197;  Am.  Tobacco  Co.  v.  United 
States,  and  Standard  OU  Co,  \\  United  States^  supra. 

A  recovery  cannot  be  had  upon  an  account  for  goods 
sold  and  delivered  by  such  illegal  combination  when  the 
goods  were  sold  with  direct  reference  to  and  in  execution 
of  agreements  which  had  for  their  object  and  which  had 
directly  as  their  effect  the  accomplishment  of  the  illegal 
[167]  ends  for  which  the  combination  was  organised.  Con- 
tinental Wall  Paper  Co.  v.  Voight,  212  U.  S,  22t 

It  is  not  necessary  to  show  that  the  contracts  under 
which  the  goods  were  sold  are  expressly  violative  of  the 
Federal  statute*  The  illegal  intent  with  which  the  con- 
tracts were  made  is  sufficient  to  make  illegal  contracts 
which  appear  on  their  face  as  no  more  than  ordinary  acts 
of  competition.  Nash  v.  United  States,  229  U.  S.  373; 
Swift  V.  United  States^  196  U.  S.  S75;  Loewe  v,  Lawlor, 
208  U.  S.  274, 

A  contract  of  purchase  by  an  illegal  combination  which 
together  with  other  similar  contracts  tends  to  create  a 
monopoly  is  void  and  unenforceable  even  though  the  other 
party  to  the  contract  is  ignorant  of  its  purpose  in  tfais 
respect*    Brent  v,  Ga^/,  149  Kentucky,  615. 

A  contract,  which  though  apparently  harmless  in  itself, 
is  in  reality  a  part  of  a  general  scheme  to  violate  statutes 
against  the  restraint  of  trade,  will  be  held  to  be  illegai 
Continental  WaU  Paper  Co.  v.  Voight^  supra;  Cravens  v. 
Carter,  92  Fed.  Rep.  4T9-  Paei-^c  Factor  Co,  v,  Adler,  90 
California  110;  FinJc  v,  Schneider  Granite  Co,,  187  Mis- 
souri 244^  Detroit  Salt  Co,  v.  National  Salt  Co.,  134  Michi- 
gan 120. 

A  contract  is  illegal  where,  though  harmless  on  its  face, 
it  is  one  of  many  similar  contracts  which  collectively  hava 
the  direct  effect  of  aiding  an  illegal  purpose  of  restraining 
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interstate  trade.    United  Shoe  Machinery  Co.  v.  LttO^hapette^ 
212  Massachusetts  467. 

The  scheme  must  be  treated  as  an  entirety.  Addyeton 
Pipe  Go.  V.  Vfdted  States,  175  U.  S.  211;  Swift  t.  Ufdted 
State8,,196  U.  S.  37*;  Montague  v.  Lowry,  198  U.  S.  38; 
Loewe  v.  Lawlor,  208  U.  S.  274. 

Illegality  may  consist  in  the  purpose  to  accomplidi  an 
illegal  result  though  the  methods  used  are  not  inherently 
unlawful.  Hanauer  v.  Doane,  12  Wall.  34S;  Kohn  v.  Mel- 
cher,  43  Fed.  Bep.  641;  Mogul  Steamship  Co.  v.  Mc- 
[168}  Oregor,  L.  R.  61;  Q.  B.  Div.  285;  [1892]  A.  C.  25; 
Clark  on  Contracts,  478  et  seq. 

Whenever  the  illegality  appears,  whether  the  evidence 
comes  from  one  side  or  the  other,  the  disclosure  is  fatal 
to  the  case.  No  consent  of  the  defendant  can  neutralize 
its  effect  HM  v.  Coppell,  7  WalL  6^;  Armstrong  v. 
Toler,  11  Wheat.  258;  Emhrey  r.  Jemison,  181  U.  S.  836. 

One  of  the  parties  cannot  maintain  an  action  on  the 
valid  part  of  tli^  contract,  discarding  or  omitting  to  prove 
the  portion  that  is  illegal.  McMulUn  v.  Hofmam,  174 
U.  S.  639, 

Under  the  Continental  Wall  Pi^r  Co.  case,  when  the 
sales  are  made  imder  and  with  reference  to  an  illegal  agree- 
ment, and  the  plaintiff  sues  on  the  sales,  the  def^idant 
may  thereupon  plead  the  illegal  agreement  of  whidi  the 
sales  are  a  part.  See  also  Oscanyan  v.  yfmchester  Arms 
Co.,  103  U.  S.  261. 

The  cases  relied  up(m  by  the  defendant  in  error  can  be 
distinguished  from  the  case  at  bar.  Connotty  v.  Union 
Sev^r  Pipe  Co.,  184  U.  S.  540,  which  is  especially  stressed 
by  the  defendant  in  error,  decided  only  that  an  illegal  com- 
bination was  not  by  reason  alone  of  its  illegal  character 
prevented  from  collecting  for  goods  sold. 

If  any  of  the  cases  urged  by  the  defendant  in  error  go 
to  the  extent  of  holding  that  this  is  not  sufficient  to  make 
the  agreement  illegal,  they  are  in  conflict  with  the  decisions 
of  this  court.  Nash  v.  United  States,  229  U.  S.  373 ;  Stoift 
V.  United  States,  196  U.  S.  375;  Loewe  v.  Lawlor,  208  U.  S. 
274.  Bafik  v.  Glass,  169  Mo.  App*  374,  is  not  in  point,  nor 
is  Bessire  v.  Com  Products  Co.^  47  Ind.  App.  313. 
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There  is  nothing  to  distiagnish  this  ease  from  the  Con- 
tinental Wall  Paper  Co.  case,  and  the  decision  then  ren- 
dered is  controlling. 
Mr.  James  W.  Austin  and  Mr.  Preston  Davie^  with  whom 
Mr.  Morgan  J.  O'Brien,  Mr.  Albert  B.  Boardman,  [169] 
and  Mr.  Young  B.  Smith  were  on  the  brief,  for  defendant 
in  error. 

Mr.  Chief  Justice  White  delivered  the  opinion  of  the 
court. 

We  refer  to  the  parties,  the  one  as  the  Manufacturing, 
and  the  other  as  the  Kefining  Company.  Sued  by  the  Re- 
fining Company  in  April,  1909,  to  recover  the  amount  of 
the  price  of  two  lots  of  glucose  or  com  syrup  which  it  had 
bought  in  January,  1909,  aad  which  it  had  consumed  and 
not  paid  for,  the  Manufacturing  Company  asserted  its  non- 
liability on  the  following  grounds  which  we  summarize : 

{a)  Because  the  Refining  Company  had  no  legal  exist- 
ence as  it  was  a  combination  composed  of  all  the  manufac- 
turers of  glucose  x>r  corn  syrup  in  the  United  States,  illegally 
organized  with  the  object  of  monopolizing  all  dealings  in 
such  products  in  violation  of  the  An ti -Trust  Act  of  Con- 
gress. That  having  illegally  brought  into  one  organization 
all  the  manufacturers  of  glucose  or  corn  syrup,  the  corpora- 
tion had  unreasonably  advanced  the  price  of  the  products 
of  its  manufacture  to  the  injury  of  the  public.  (6)  That 
this  end  being  accomplished,  the  corporation  sought  to  per- 
petuate its  monopoly  by  rendering  it  difficult  or  impossible 
for  competitors  to  go  into  the  business  of  producing  glu- 
cose or  com  syrup  by  devising  a  so-called  profit-sharing 
scheme,  by  which  it  was  proposed  to  give  to  all  those  who 
purchased  from  the  combination  a  stipulated  percentage 
upon  the  amount  of  the  purchases  made  in  one  year  to  be 
paid  at  the  end  of  the  following  year  provided  that  during 
such  time  they  dealt  with  no  one  else  but  the  combination. 
While  the  sum  of  the  percentage  thus  offered,  it  was  alleged, 
varied  from  year  to  year,  nevertheless  it  was  charged  that 
in  substance  the  contract  or  offer  remained  the  same.  The 
tender  to  {Vl%\  the  Manufacturing  Company  of  a  right 
to  participate  in  the  scheme,  it  was  alleged,  was  first  made 
in  1907  relative  to  the  business  done  in  1906  in  the  form  of 
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a  letter  which  is  in  the  margin*  and  this  offer  or  asserted 
contract  was  continued  from  year  to  year.  It  was  further 
alleged  that  the  scheme  proved  successful  in  accomplishing 
its  wrongful  purpose  since,  although  subsequently  inde- 
pendent concerns  engaged  in  the  business  of  manufactur- 
ing glucose  or  com  sjnrup  and  offered  to  sell  their  products 
at  prices  less  than  those  charged  by  the  combination,  such 
concerns  were  virtually  driven  out  of  business  because  those 
who  desired  to  purchase  the  products  were  deterred  from 
buying  from  them  for  fear  of  losing  the  percentage  which 
they  would  receive  from  the  combination  if  all  their  pur- 
chases [171]  continued  to  be  made  from  it  alone,  and  more- 
over because  of  the  dread  felt  by  purchasers  that  the  inde- 
pendents would  not  be  able  to  resist  the  overweening  and 
controlling  power  of  the  combination.  It  was  moreover 
alleged  that  all  purchases  made  by  the  manufacturing  com- 
pany "contained  the  following  clause  in  the  contract  of 
purchase:  *The  goods  herein  sold  are  for  your  own  con- 
sumption and  not  for  resale.' '' 

•"26  Bboadway,  New  Yobk,  March  9,  1907. 
"  The  D.  R.  V^ELDEB  Mjq.  Co.,  Atlanta,  Oa. 

"Gentlemen:  This  company  recognizing  the  fact  that  its  own 
prosperity,  in  a  great  measure,  is  interwoven  with  the  good  wiU  and 
cooperation  of  its  patrons,  has  decided  to  adopt  a  liberal  plan  of 
profit-sharing  with  you,  in  case  you  shall  in  the  future  continue  to 
give  us  your  exclusive  patronage. 

"This  company  inaugurates  such  a  poUcy  of  profit-sharing  by 
announcing  that  it  will  set  aside  out  of  its  profits  from  the  manu- 
facture and  sale  of  glucose  and  grape  sugar  for  the  last  six  months 
of  1906,  an  amount  equal  to  ten  cents  per  hundred  pounds  on  all 
shipments  of  glucose  and  grape  sugar  (Warner's  Anhydre  and  Bread 
Sugar  excepted)  which  shall  have  been  made  to  you  by  this  com- 
pany from  July  1st  to  December  81,  1006. 

"This  amount  will  be  paid  to  you  or  your  successors  on  Decem- 
ber 30,  1907,  on  condition  that  for  the  remainder  of  the  year  1906 
and  the  entire  year  1907,  you  or  your  successors  shall  have  pur- 
chased exclusively  from  this  company  or  its  successors  aU  the  glucose 
and  grape  sugar  required  for  use  in  your  estabUshment 

"With  the  assurance  of  steadfast  cooperation  of  its  customers, 
given  in  reciprocation  for  the  benefits  conferred  upon  them,  this  com- 
pany confidently  anticipates  a  continuance  of  such  profit-sharing  dis- 
tribution annually  to  the  full  extent  that  its  earnings  may  warrant 
"Yours  very  truly, 

"Ck>BN  PBODfUOTS  BSFININO  OOlCPAKT." 
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Chargmg  that  the  condition  which  made  the  payment  of 
the  proposed  profit-sharing  percentage  depend  np<m  dealing 
alone  with  the  combination  was  void  and  should  be  disre- 
gar^d,  the  answer  asked  not  only  that  the  prayer  for  judg- 
ment for  the  purchase  price  be  rejected  but  that  treating  the 
failure  of  the  Manufacturing  Ckmipany  to  comply  with  the 
condition  on  whidi  the  offer  of  profit  sharing  was  made  as 
immaterial,  there  should  be  a  judgment  fw  that  company 
for  the  percentage  of  profits  on  the  business  for  the  year 
1908. 

On  motion  the  answer  was  stricken  out  as  stating  no  de- 
fense. There  was  a  judgment  in  the  absence  of  further 
pleading  against  the  Manufacturing  C!ompany  for  the  price 
of  the  goods,  as  sued  for,  and  rejecting  its  claim  f<tf  the 
percentage  of  profits.  This  judgmwt  was  affirmed  by  the 
court  below  (11  6a.  App.  588)  and  because  of  an  assumed 
failure  to  give  effect  to  the  Anti-Trust  Act  of  Congress  this 
writ  of  error  was  prosecuted. 

As  the  context  of  the  answer  clearly  justified  the  inference 
that  the  sale  of  the  glucose  was  an  interstate  transaction, 
the  court  below  was  right  in  assuming  that  to  be  the  case 
and  therefore  we  put  out  of  view  as  devoid  of  merit  the 
contrary  suggestion  made  by  the  Befining  Company. 

Having  dealt  with  the  Refining  Company  as  an  existing 
concern  possessing  the  capacity  to  sell,  speaking  generally 
the  assertion  that  it  had  no  legal  existence  because  it  was 
an  unlawful  combination  in  violation  of  the  Anti-Trust 
[172]  Act  was  irrelevant  to  the  question  of  the  liability  of 
the  Manufacturing  Company  to  pay  for  the  goods  since  such 
defense  was  a  mere  collateral  attack  on  the  organization  of 
the  corporation  which  could  not  be  lawfully  made.«  Be- 
sides, considered  from  the  point  of  view  of  the  alleged  ille- 
gality of  the  corporation,  the  attack  on  its  existence  was 
absolutely  immaterial  because  the  right  to  enforce  the  sale 
did  not  involve  the  question  of  combination,  since  conced- 
ing the  illegal  existence  of  the  corporation  making  the  sale, 

•Pinch  T.  UUman,  105  Missouri,  255;  Taylor  y.  Porttmouth,  dc,  8t 
By.,  91  Maine,  ld3;  Smith  v.  May  field,  163  lUinois,  447;  Detroit  City 
Ry,  T.  MilU^  85  Michigan,  684;  MackaU  v.  Chetapeake,  do,.  Canal  Oo^ 
94  U.  S.  808;  ConnoUy  v.  Union  Sower  Pipe  Co^  184  U.  8.  54a 
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the  oUigation  to  pay  the  price  wae  indubitable,  and  the  duty 
to  enforce  it  not  disputable.  This  is  true  because  the  sale 
and  the  oMigations  which  arose  from  it  depended  upon  a 
distinct  contract  with  reciprocal  considerations  moving  be- 
tween the  parties — the  receipt  of  the  goods  on  the  one  hand 
and  the  payment  of  the  price  on  the  other.  And  this  is  but 
a  form  of  stating  the  el^nentary  proposition  that  courts  may 
not  refuse  to  enforce  an  otherwise  legal  contract  because 
of  some  indirect  benefit  to  a  wrongdoer  which  would  be  af- 
forded from  doing  so  or  some  remote  aid  to  the  accom- 
plishment of  a  wrong  which  might  possibly  result — doc- 
trines of  such  universal  acceptance  that  no  citation  of  au- 
thority is  needed  to  demonstrate  their  existence,  especially 
in  view  of  the  express  ruling  in  Connolly  v.  Union  Sewer 
Pipe  Co.^  184  U.  S.  540,  applying  them  to  the  identical 
general  question  here  involved. 

The  case  therefore  reduces  itself  to  the  question  whether 
the  contract  of  sale  was  inherently  illegal  so  as  to  bring 
it  within  the  also  elementary  rule  that  courts  will  not  exert 
their  powers  to  enforce  illegal  contracts  or  to  compel  wrong- 
doing. The  only  suggestion  as  to  the  intrinsic  illegality  of 
the  sale  results  from  the  averments  of  the  [173]  answer 
as  to  the  offer  of  a  percentage  of  profits  upon  the  condition 
of  dealing  exclusively  with  the  Eefining  Company  for  the 
following  year  and  the  clause  to  the  effect  that  the  goods 
were  bought  by  the  Manufacturing  Company  for  its  own 
use  and  not  for  resale.  But  we  can  see  no  ground  what- 
ever for  holding  that  the  contract  of  sale  was  illegal  be- 
cause of  these  conditions.  In  fact  it  is  not  so  contended  in 
argument  since  substantially  the  proposition  which  is  relied 
upon  is  that  although  such  stipulations  were  intrinsically 
legal,  they  become  illegal  as  the  result  of  the  duty  to  con- 
sider them  from  the  point  of  view  that  one  of  the  parties 
was  an  illegal  combination  interested  in  inserting  such  con- 
ditions as  iUi  efficient  means  of  sustain rng  its  euiiuiait^d 
wrong-doing  and  therefore  giving  power  to  accomplish  the 
baneful  and  prohibitied  results  of  its  illegal  organ ixat ion j — a 
duty  which,  it  is  urged,  results  from  reason,  is  commanded 
by  the  Ant i  Trust  Act  and  the  obligation  to  enforce  its 
provisions,  and  is  required  because  of  a  previous  decision 
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of  this  court  enfovcing  that  act  {Cotdimentid  WaU  Paper 
Co.  T.  Vaight^  212  U.  S.  227)  unless  that  decision  is  to  be 
now  qualified  or  oTwruled. 

In  the  first  place,  the  ccmtention  cannot  be  sustained 
consistently  with  reason.  It  overthrows  the  general  law. 
It  admits  the  want  of  power  to  assail  the  existence  of  a 
corporate  combination  as  a  means  of  avoiding  the  duty  to 
pay  for  goods  bought  from  it  and  concedes  at  the  same  time 
the  legality  of  the  condition  in  the  sale  and  yet  proposes 
by  bringing  the  two  together  to  produce  a  new  and  strange 
result  misuppoited  in  any  degree  by  the  elements  which 
are  brought  together  to  produce  it  and  conflidang  with 
both. 

In  the  second  place,  the  proposition  is  repugnant  to  the 
Anti-Trust  Act  Betycmd  question  reexpressing  what  was 
ancient  or  existing  and  embodying  that  which  it  was  deemed 
wise  to  newly  enact,  the  Anti-Trust  Act  was  intended  in 
tkt  most  oompreh^isive  way  to  provide  [174]  against  com- 
binations or  conspiracies  in  restraint  of  trade  or  commerce, 
the  monopolization  of  trade  or  commerce  or  attempts  to 
monopolize  the  same.  Standard  OU  Co.  v.  United  States^ 
221  U.  S.  1;  United  States  v.  American  Tobacco  Qo.,  221 
U.  S.  106.  In  other  words,  founded  upon  broad  concep- 
tions of  public  policy,  the  prohibitions  of  the  statute  were 
enacted  to  prevent  not  the  mere  injury  to  an  individual 
which  would  arise  from  the  doing  of  the  prohibited  acts, 
but  the  harm  to  the  general  public  which  would  be  occa- 
sioned by  the  evils  which  it  was  contemplated  would  be 
prevented,  and  hence  not  only  the  prohibitions  of  the  stat- 
ute but  the  r^nedies  which  it  provided  were  co-extensive 
with  such  conceptions.  Thus  the  statute  expressly  cast  upon 
the  Attorney  General  of  the  United  States  responsibility 
of  enforcing  its  provisions,  making  it  the  duty  of  the 
district  attorneys  of  the  United  States  in  their  respective 
districts  under  his  authority  and  direction  to  act  concern- 
ing any  violaticms  of  the  law.  And  in  addition,  evidently 
contenq;Jating  that  the  official  unity  of  initiative  which  was 
thus  created  to  give  effect  to  the  statute  required  a  like  unity 
of  judicial  ai)<iiori<iy,  the  statute  in  express  terms  vested  the 
Circuit  Court  of  Uie  United  States  with  ^^  ]urisdicti<m  to 
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prevent  and  restrain  violations  of  this  act,"  and  besides  ex- 
pressly conferred  the  amplest  discretion  in  such  courts  to 
join  such  parties  as  might  be  deemed  necessary  and  to  exert 
such  remedies  as  would  fully  accomplish  the  purposes  in- 
tended.   Act  of  July  2, 1890,  c.  647,  26  Stat.  209. 

It  is  true  that  there  are  no  words  of  express  exclusion  of 
the  right  of  individuals  to  act  in  the  enforcement  of  the 
statute  or  of  courts  generally  to  entertain  complaints  on 
that  subject.  But  it  is  evident  that  such  exclusion  must 
be  implied  for  a  two-fold  reason:  First,  because  of  the 
familiar  doctrine  that  "where  a  statute  creates  a  new 
offense  and  denounces  the  penalty,  or  gives  a  new  right 
and  declares  the  remedy,  the  punishment  or  the  remedy 
[176]  can  be  only  that  which  the  statute  prescribes."  Farm- 
ers^ (&  Mechanics^  National  Bank  v.  Dearing^  91  U.  S.  29,  35 ; 
Bamet  v.  National  Bank^  98  U.  S.  555;  Oates  v.  National 
Bank^  100  U.  S.  239;  Stephens  v.  Monxmgahela  Bank^  111 
U.  S.  197;  Tenn.  Goal  Co.  v.  George,  233  U.  S.  854,  859. 
Second,  because  of  the  destruction  of  the  powers  conferred 
by  the  statute  and  the  frustration  of  the  remedies  which 
it  creates  which  would  obviously  result  from  admitting 
the  right  of  an  individual  as  a  means  of  defense  to  a  suit 
brought  against  him  on  his  individual  and  otherwise  inher- 
ently legal  contract  to  assert  that  the  corporation  or  com- 
bination suing,  had  no  legal  existence  in  contemplation  of 
the  Anti-Trust  Act.  This  is  apparent  since  the  power  given 
by  the  statute  to  the  Attorney  General  is  inconsistent  with 
the  existence  of  the  right  of  an  individual  to  independently 
act  since  the  purpose  of  the  statute  was  where  a  combination 
or  organization  was  found  to  be  illegally  existing  to  put  an 
end  to  such  illegal  existence  for  all  purposes  and  thus  pro- 
tect the  whole  public — an  object  incompatible  with  the 
thought  that  such  a  corporation  should  be  treated  as  legally 
existing  for  the  purpose  of  parting  with  its.  property  by 
means  of  a  contract  of  sale  aotl  yet  be  held  to  be  civilly  dead 
for  the  purpose  of  recoveriDg  the  price  of  such  sale  and  then 
by  a  failure  to  provide  against  its  future  exertion  of  power 
be  recognized  as  virtually  resurrected  and  in  possession  of 
authority  to  violate  the  law.  And  in  a  two- fold  sense  these 
considerations  so  clearly  demonstrate  the  conflict  between 
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the  statute  and  the  right  now  asserted  under  it  as  to  render 
it  unnecessary  to  pursue  that  subject  further.  In  the  first 
place  because  they  show  in  addition  how  completely  the 
right  claimed  would  defeat  the  jurisdiction  conferred  by 
the  statute  on  the  courts  of  the  United  States — a  juris- 
diction evidently  given,  as  we  have  seen,  for  the  purpose 
of  making  the  relief  to  be  afforded  by  a  finding  of  illegal 
existence  as  broad  as  would  be  the  necessities  resulting 
[176]  from  such  finding.  In  the  second  place  because  the 
possibility  of  the  wrong  to  be  brought  about  by  allowing  the 
property  to  be  obtained  under  a  contract  of  sale  without 
enforcing  the  duty  to  pay  for  it,  not  upon  the  ground  of 
the  illegality  of  the  contract  of  sale  but  of  the  illegal  organi- 
zation of  the  seller,  additionally  points  to  the  causes  which 
may  have  operated  to  confine  the  right  to  question  the  legal 
existence  of  a  corporation  or  combination  to  public  authority 
sanctioned  by  the  sense  of  public  responsibility  and  not  to 
leave  it  to  individual  action  prompted  it  may  be  by  purely 
selfish  motives. 

As  from  these  considerations  it  results  not  only  that  there 
is  no  support  afforded  to  the  proposition  that  the  Anti- 
Trust  Act  authorizes  the  direct  or  indirect  suggestion  of 
the  illegal  existence  of  a  corporation  as  a  means  of  defense 
to  a  suit  brought  by  such  corporation  on  an  otherwise 
inherently  legal  and  enforceable  contract,  but  on  the  con- 
trary that  the  provisions  of  the  act  add  cogency  to  the 
principles  of  general  law  on  the  subject  and  therefore  make 
more  imperative  the  duty  not  directly  or  indirectly  to  per- 
mit such  a  defense  to  a  suit  to  enforce  such  a  contract,  we 
put  that  subject  out  of  view  and  come  to  the  only  remain- 
ing inquiry,  the  alleged  effect  of  the  previous  ruling  in  the 
Continental  Wall  Paper  casej  supra. 

It  is  to  be  observed  in  considering  that  contention  that 
the  general  rule  of  law  which  we  have  stated  is  not  ap- 
parently questioned  in  the  argument  and  the  controlling 
influence  of  the  ruling  in  the  Connolly  case,  mpra^  if  here 
applicable  is  not  denied,  but  the  contention  is  that  the  gen- 
eral  law  is  not  applicable  and  the  Connolly  case  is  inappo- 
site because  of  an  exception  which  was  engrafted  upon  the 
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general  law  by  the  ruling  in  the  Continental  Wall  Paper 
case,  under  which  it  is  said  this  case  comes.  While  it 
clearly  appears  that  this  is  the  contention,  it  is  difficult  to 
precisely  fix  the  ground  upon  which  it  is  rested.  But  as  the 
rule  of  general  law  which  under  ordinary  cir[1771cum- 
stances  does  not  permit  the  existence  of  a  corporation  to 
be  indirectly  attacked  is  not  assailed,  and  as  it  is  not  as- 
serted that  irrespective  of  the  illegal  organization  of  the 
corporation,  the  contract  of  sale  was  inherently  unlawful, 
it  follows  that  the  proposition  is  the  one  which  we  have 
already  in  another  aspect  disposed  of,  that  is,  that  the 
sale  and  its  conditions,  although  inherently  legal,  become 
illegal  by  considering  the  illegal  corporation  and  the  aid 
to  be  afforded  to  its  wrongful  purposes  by  the  conditions 
which  formed  a  part  of  the  sale.  But  in  substance  this 
only  assumes  that  it  was  held  in  the  Continental  Wall  Paper 
case  that  that  which  was  inherently  legal  can  be  rendered 
illegal  by  considering  in  connection  with  it  something  which 
there  was  no  right  to  consider  at  all.  But  it  is  apparent  on 
the  face  of  the  opinion  in  the  Continental  Wall  Paper  case 
that  it  affords  no  ground  for  the  extreme  and  contradictory 
conclusion  thus  deduced  from  it,  since  the  ruling  in  that 
case  was  based  not  upon  any  supposed  right  to  import 
into  a  legal  and  valid  contract  elements  of  wrong  which 
there  was  no  right  to  consider,  but  was  rested  exclusively 
upon  elements  of  illegality  inhering  in  the  particular  con- 
tract of  sale  in  that  case,  which  elements  of  illegality  may 
be  thus  summarized:  (a)  The  relations  of  the  contracting 
parties  to  the  goods  sold,  (6)  the  want  of  real  ownership 
in  the  seller,  (c)  the  peculiar  obligations  which  were  im- 
posed upon  the  buyer,  and  (d)  the  fact  that  to  allow  the 
nominal  seller  to  enforce  the  payment  of  the  price  would 
have  been  in  and  of  itself  directly  to  sanction  and  give  effect 
to  a  violation  of  the  Anti -Trust  Act  inhering  in  the  sale.  It 
is  not  necessarj"  to  analyze  the  facts  and  issues  in  the  case  for 
the  purpose  of  pointing  out  haw  completely  they  are  covered 
by  the  statement  just  made  because  the  opinion  of  the  court 
and  the  reasons  stated  by  the  members  of  the  court  who 
dissented  without  more  make  that  fact  perfectly  clear,    In- 
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d^ed,  Bot  only  does  tliia  statement  make  cleiar  the  lact 
[179]  that  there  is  no  conflict  between  the  Connolly  case 
and  the  Continental  Wall  Paper  case,  but  it  also  establishes 
that  both  cases,  the  first  directly,  and  the  other  by  a  nega- 
tive pregnant,  demonstrate  the  want  of  merit  in  the  conten- 
tions here  insisted  upon. 

It  only  remains  to  say  that  we  think  it  requires  nothing 
but  statement  to  demonstrate  that  in  view  of  the  facts  which 
we  have  recited  and  the  legal  principles  which  we  have  ap- 
plied to  them,  no  error  was  committed  by  the  court  below 
in  refusing  to  give  to  the  def^klant  a  judgment  for  its 
alleged  share  of  the  profits  for  the  year  190&  when  it  was 
expressly  admitted  that  the  conditions  upon  which  the  offer 
of  a  right  to  a  participation  in  the  profits  was  rested,  or 
the  contract  (if  there  was  a  contract  to  that  effect)  was 
based,  had  not  been  complied  with. 

Affirmed. 


UNITED  STATES  v.  CORN  PRODUCTS  REFINING 
CO.  ET  AL.« 

(District  Court,  S.  D.  New  York.     June  2^  1910.) 

[2M   BM.  B^,  964.] 

M)9NOF0LIE8    1T(1) — ^ANTI-TRTJST    AOT — COMBINATIONS    IN    RBSTBAINT 

OP  T&AOB. — Defendant  Corn  Products  Renins  Company,  which  on 
its  organisation  in  1906  acquired  control  of  all  t^  glucose  plants 
in  the  United  States  and  of  starch  factories  producing  64  per  cent 
of  the  total  production,  heid  an  illegel  combination  in  restraint  of 
Interstate  trade,  and  to  monopolize  the  same,  in  yiolation  of  Sher- 
man Anti-Trust  Act  July  2,  1890,  c.  647,  %%  1,  2,  26  Stat  209  (Oomp. 
St.  1913,  %%  8820,  8821),  on  evidence  showing  that  ^e  purpose  of 
its  organisatiOB  was  to  prorent  conpetition,  and  that  the  power 
acquired  by  the  combination  was  exercised  to  prevent  by  unfair 
means  new  competitors  from  entering  the  field;  and  to  drive  out 
those  entering  or  already  enpiged  in  the  business,  through  profit- 
sharing  contracts  with  customers  which  required  tbem  to  continue 
to  purchase  from  it  exclusively  for  more  than  a  year  afterward  to 
entitle  thtmoa  to  the  benefit  of  the  contract  i&  any  particular  pur- 

*  This  case  is  pending  in  the  Siu^reme  Court  on  the  appeal  of  the 
defendanCa 
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chase;  by  a  contract  with  a  new  [966]  competitor,  Induced  by 
threats  of  entering  into  competition  in  another  branch  of  the  com- 
petitor's business,  by  which  it  obtained  one-half  the  glucose  produc- 
tion of  the  new  plant  and  sold  the  same  at  a  loss  through  secret 
agents  purporting  to  represent  independent  makers  for  the  purpose 
of  preventing  others  from  entering  the  business;  by  the  sale  of 
mixed  syrups,  of  which  it  acquired  control  of  more  than  half  the 
production,  at  little  or  no  profit,  and  at  prices  which  left  no  profit 
to  independent  mixers,  who  were  compelled  to  buy  their  glucose  in 
the  marlcet ;  and  by  other  price  manipulations  and  local  discrimina- 
tions, all  of  which  were  more  or  less  successful  in  maintaining  its 
monopoly.* 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  13; 
Dec,  Dig.  17(1).] 

Monopolies  17(2) — ^Anti-Tbust  Act — Contracts  in  Restraint  of 
Trai»:. — Profit-sharing  contracts  put  in  practice  by  a  manufacturer 
of  glucose  and  grape  sugar,  which  at  the  time  had  practically  a 
monopoly,  by  which  10  cents  was  set  aside  for  each  100  pounds  of 
product  sold  to  a  customer,  and  paid  to  him  at  the  end  of  the  fol- 
lowing calendar  year,  provided  he  had  not  in  the  meantime  pur- 
chased from  any  other  producer,  when  adopted  as  part  of  a  general 
scheme  to  prevent  competition,  are  contracts  in  restraint  of  trade, 
in  violation  of  Sherman  Anti-Trust  Act  July  2,  1890,  c.  647,  8  1,  26 
Stat  209  (Comp.  St.  1913,  S  8820). 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  S  13; 
Dec  Dig.  17(2).] 

Monopolies  24(2) — Combinations  in  Restraint  of  Trade — Rem- 
edy.— In  considering  the  question  of  the  dissolution  of  an  illegal 
combination  of  manufacturing  concerns,  which  has  by  the  export 
of  the  product  of  one  of  its  plants  near  the  seaboard  built  up  a 
successful  foreign  trade,  relying  on  its  other  plants  to  supply  the 
domestic  market,  the  court  cannot  undertake  to  determine  whether 
the  public  injury  from  the  loss  of  such  trade,  which  might  result 
from  the  severance  of  such  plant,  because,  if  operated  independ- 
ently, its  product  might  be  sold  in  the  domestic  market,  would  out- 
weigh the  benefit  to  the  public  of  the  increased  competition  in  the 
home  market 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent  Dig.  S  17 ;  Dec. 
Dig.  24(2).] 

Monopolies  24(2) — Combinations  in  Restraint  of  Trade — Rem- 
edy— Dissolution* — Where  an  Illegal  combination  of  a  ruajorlty  of 
the  plants  In  the  country  in  a  line  of  manufacture  lias  perslatently, 
through  a  number  of  years  and  In  various  ways,  used  the  power 
given  by  the  eomblQatlon  to  interfere  with  the  free  course  of  com- 
merce which  the  law  demands,  the  remedy  by  injunction  alone  Is 

•SylJabus  copyrighted,  IfilQ^  by  W^t  Publishing  Company. 
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Inadeqaate,  and  to  be  effectlye  should  extend  to  a  decree  of  dis- 
•olntion. 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Oent  Dig.  I  17 ;  Dec. 
Dig.  24(2).] 

In  Equity.  Suit  by  the  United  States  against  the  Com 
Products  Befining  Company,  the  National  Starch  Company, 
the  St.  Louis  Syrup  &  Preserving  Company,  the  Novelty 
Candy  Company,  Penick  &  Ford,  Limited,  Edward  T.  Bed- 
ford, William  J.  Matheson,  Frederick  T.  Bedford,  Fred- 
erick T.  Fisher,  C.  H.  Kelsey,  A.  B.  Boardman,  George  S. 
Mahana,  Greorge  M.  Moffett,  William  H.  Nichols,  jr.,  A.  A. 
Smith,  James  Speyer,  E.  Beverly  Walden,  C.  M.  Warner, 
Thomas  P.  Eingsford,  E.  S.  Burns,  F.  A.  Lohmeyer,  Benja- 
min Schneewind,  C.  W.  Lohmeyer,  Edward  T.  Bedford.  2d, 
A.  N.  Watkins,  C.  H.  Lorenz,  Louis  Suss,  William  S.  Penick, 
jr.,  and  James  P.  Ford.  On  final  hearing.  Decree  for  com- 
plainant 

[966J  This  is  a  petition  under  the  Sherman  Act  by  the 
United  States  for  an  injunction  and  a  dissolution  of  the  de- 
fendant Com  Products  Refining  Company,  because  of  a 
monopolization  and  a  restraint  of  interstate  and  foreign 
commerce,  and  because  of  a  conspiracy  to  monopolize  and  re- 
strain such  commerce,  in  the  manufacture  and  sale  of  starch, 
^ucose,  grape  sugar,  and  in  the  mixing  of  glucose  with  the 
refiners'  syrup,  molasses,  or  other  syrups.  The  individual 
defendants  are  the  officers  and  directors  of  the  defendant 
Com  Products  Refining  Company  and  of  the  corporate  de- 
fendants. National  Starch  Company,  St.  Louis  Syrap  &  Pre- 
serving Company,  and  Novelty  Candy  Company.  There  are 
also  joined  in  the  petition  the  president  and  directors  of  a 
Louisiana  corporation,  Penick  &  Ford,  Limited,  and  the 
corporation  itself.  The  petition  sets  forth  that  the  principal 
products  derived  from  com  are:  (1)  Starch  for  food  and 
laundry  purposes;  (2)  glucose  or  com  syrup;  (8)  grape 
sugar  or  com  sugar.  It  then  sets  forth  the  history  of  the  de- 
fendant corporations  from  the  year  1897,  alleging  the  com- 
binations from  which  by  a  series  of  reorganizations  the  de- 
fendant Com  Products  Refining  Company  arose  in  1906  and 
the  National  Starch  Company  in  1900,  and  the  subsequent 
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acquisition  by  the  Com  Products  Refining  Company  of  the 
stock  in  the  St.  Louis  Syrup  &  Preserving  Company  and 
Penick  &  Ford,  Limited.  It  then  asserts  that  the  Corn 
Products  Eefining  Company  and  the  National  Starch  Com- 
pany grind  66  per  cent  of  the  entire  production  of  starch 
and  glucose  in  the  United  States,  and  by  means  of  the  control 
so  created,  monopolize,  and  attempt  to  monopolize,  interstate 
and  foreign  commerce  in  starch,  glucose,  and  other  corn 
products;  that  they  control  likewise  80  per  cent  of  such  com- 
merce in  mixed  syrups,  as  so  defined.  It  then  alleges  ten  sorts 
of  unfair  trade  practices  by  the  defendants,  as  follows : 

(a)  By  means  of  the  combinations  before  set  forth. 

(6)  By  means  of  the  dismantling  and  sale  of  certain  of  its 
plants  which  had  been  acquired  in  excess  of  their  real  value. 

(c)  By  means  of  contracts  secured  from  officers  of  the  cor- 
porations consolidated  agreeing  not  to  enter  into  manufac- 
ture within  1,500  miles  of  Chicago  for  stated  periods  of  time. 

(d)  By  means  of  profit-sharing  agreements  until  the  year 
1910. 

(e)  By  means  of  a  guaranty  in  all  sales  of  its  goods 
against  the  decline  in  price. 

(/)  By  means  of  an  agreement  with  the  American  Maize 
Products  Company  by  which  certain  of  its  glucose  purchased 
by  Corn  Products  Refining  Company  should  be  sold  at  low 
prices  under  the  guise  of  sales  by  independent  manu- 
facturers. 

(g)  By  means  of  threats  against  the  National  Candy  Com- 
pany that  it  would  enter  into  the  candy  business  if  tlie  said 
National  Candy  Company  should  enter  the  glucose  business 
and  by  the  organization  of  the  Novelty  Candy  Company 
for  that  purpose. 

(h)  By  means  of  fixed  prices  for  the  sale  of  com  products 
at  unreasonably  low  figures  for  the  purpose  of  harassing  in- 
dependent manufacturers  and  by  the  low  price  of  its  own 
brand  of  mixed  syrup,  ^'Karo,"  and  by  driving  out  the  pri- 
vate brands  of  other  individuals* 

(i)  By  means  of  fixing  retail  prices. 

(j)  By  means  of  freight  rebates  obtained  under  the  eov#r 
of  allowances  for  switching  senricep  ^'  %A^ 
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The  petition  prays  that  the  defendants  (1)  be  declared  to 
be  combinations  in  restraint  of  trade  and  attempt  to  monopo- 
lize such  trade;  (2)  that  the  defendants  be  decreed  to  have 
entered  into  contrad»  in  restraint  of  interstate  and  foreign 
trade  and  to  be  engaged  in  the  effort  to  restrain  and  destroy 
trade;  (3)  that  the  court  adjudge  Com  Products  Refining 
Company  a  combination  in  restraint  of  trade  and  a  monopo- 
lization thereof;  (4)  for  such  other  relief  as  may  be  neces- 
sary. 

The  answer  admits  the  first  tiiree  articles  of  the  petition 
and  certain  facts  in  the  other  articles.  It  will  not  be  neces- 
sary for  the  decision  of  the  case  to  particularize  these  admis- 
sions of  the  answer,  as  the  substance  of  the  proof  is  consid- 
ered in  the  later  discussion.  The  eighth  article  of  tiie  answer 
on  behalf  of  the  individual  defendants  James  Speyer,  A.  B. 
Boardman,  Clarence  H.  Kelsey,  and  W.  H.  Nichols,  jr., 
denies  any  connection  with  the  Com  Products  Befining  Com- 
pany except  after  certain  dates  therein  mentioned. 

[967]  The  petition  was  filed  in  March,  1918,  the  answer 
on  April  9, 1913.  The  Government  commenced  taking  testi- 
mony on  June  10, 1914.  Testimony  was  taken  thereafter  out 
of  court  until  about  the  end  of  1915,  after  which  the  case 
came  on  for  a  hearing  on  January  10,  1916,  before  Hon. 
Learned  Hand,  District  Judge,  and  testimony  on  both  sides 
was  completed.  It  was  thereafter  argued  in  March,  1916, 
Meanwhile,  and  on  May  14,  1915,  an  interlocutory  decree 
had  been  taken  by  consent  eflfecting  a  dissolution  of  the  com- 
bination, so  far  as  it  had  gone,  of  Com  Products  Befining 
C<Hnpany  with  Penick  &  Ford,  Limited,  by  the  sale  of  all 
securities  already  purchased,  and  forbidding  the  defendant 
from  acquiring  any  other  securities  in  that  corporation  or 
in  any  other  fashion  acquiifing  any  interest  or  control  in  it. 

The  f oUowing  statement  of  facts  is  made  for  the  most  part 
in  chronological  order,  stating  separately  the  conditions  of 
the  starch  and  glucose  industries  until  1902,  at  which  time 
they  were  first  combined  in  the  formation  of  the  Com  Prod- 
ucts Company.  The  starch  industry  before  1902  is  takan  up 
in  three  periods:  (1)  That  prior  to  1890,  the  date  of  the  for- 
mation of  the  National  Starch  Manufacturing  Compax^y; 
95825**— 17— VOL  6 36 
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(2)  that  from  1890  to  1900,  the  date  of  the  formation  of  the 
National  Starch  Company;  (3)  the  period  from  1900  to 
1902.  The  history  of  the  glucose  industry  is  considered  in 
two  periods:  (1)  That  prior  te  1897,  the  date  of  the  forma- 
tion of  the  Glucose  Sugar  Refining  Company;  (2)  that  from 
1897  to  1902.  The  conditions  of  the  joint  industry  are  then 
considered  in  two  periods:  (1)  That  from  1902  to  1906,  until 
the  formation  of  Com  Products  Refining  Company;  (2) 
that  from  1906  until  the  close  of  the  testimony.  In  the  con- 
sideration of  the  period  from  1906  to  the  present  time  the 
various  practices  adopted  by  the  Corn  Products  Refining 
Company  are  themselves  considered  in  chronological  order 
along  with  the  development  of  the  industry  itself.  At  the 
conclusion  of  this  statement  of  facts  the  various  allegations 
of  the  petition  are  taken  up  in  the  order  stated  in  the  peti- 
tion, and  formal  findings  of  fact  are  made  upon  all  of  them. 
Finally,  appears  a  discussion  of  the  law  deemed  applicable 
and  of  the  conclusions  of  law  made  by  the  court,  together 
with  such  remedies  as  the  facts  and  the  law  require. 

JcBse  C.  Adkina^  of  Washington,  D.  C,  and  Van  Sinderen 
Lindsley^  of  New  York  City,  for  the  United  States. 

Morgan  J.  O^Brien,  of  New  York  City;  James  M.  Sheean^ 
of  Galena,  lU.;  and  Albert  B.  Boardman  and  Preston  Davie^ 
both  of  New  York  City,  for  defendants. 

I.    rHE  CONDmON   OF  THE  STARCH  INDUSTRY  IN    1890. 

Learnis)  Hand,  District  Judge  (after  stating  the  facts  as 
above). 

[1]  Starch  is  used  for  mill,  laundry,  and  food  purposes 
and  is  sold  both  in  bulk  and  in  packages.  Its  method  of 
manufacture  at  the  present  time  is  not  in  substance  different 
from  that  employed  26  years  ago.  The  raw  product  is  the 
ordinary  Indian  maize  or  com,  which  is  bought  already 
separated  from  the  husk,  and  is  first  soaked  or  steeped  in 
hot  water  impregnated  with  sulphur.  The  water  is  left 
upon  the  kernel  until  it  is  quite  soft,  when  it  is  run  betwe«i 
two  plates  of  rough,  coarse  teeth,  which  break  it  up  and 
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disintegrate  the  germ  irom  the  starch  proper,  after  which 
both  germ  and  starch  are  run  into  vats  and  allowed  to 
rest.  The  germ,  being  the  lighter  part,  floats  to  the  top  and 
passes  over  the  lip  of  the  vat  into  a  separate  container.  The 
remainder  contains  the  starch  proper  and  the  husk,  althou^ 
with  the  germ  has  gone  off  a  certain  amount  of  starch,  whidi 
under  improved  methods  is  later  reclaimed.  The  residual 
emulsion  of  starch  and  husk  falls  into  a  second  grinder,  like 
an  ordinary  miller's  grindstone,  where  it  is  ground  into  a 
very  soft  pulp.  The  husk  is  separated  [968]  from  the 
starch  in  emulsion  by  revolving  on  the  inside  of  silk  screens 
At  the  lower  end  of  the  screens  the  husk  is  carried  off. 
Through  the  meshes  of  the  silk  flows  out  the  true  emulsion 
of  starch  in  liqueous  form,  which  is  then  poured  upon  long 
tables  with  a  very  slight  slope,  on  which  the  starch  settles 
to  the  bottom,  and  the  gluten,  an  element  of  the  starch, 
flows  off  at  the  end  of  the  table.  After  the  tables  have 
been  filled  with  a  solid  cake  of  starch,  it  is  dug  out  by 
shovels,  pulverized  or  macerated  in  a  moist  condition,  and 
delivered  upon  tables,  whence  it  goes  into  racks,  which  are 
in  turn  run  into  long  kilns.  The  starch  is  dried  in  the  kilns 
by  the  passage  of  hot  air  constantly  blown  through  it, 
until  all  the  moisture  has  been  evaporated.  After  it  is 
quite  hard  and  dry  and  brittle,  it  is  broken  up  as  fine  as 
necessary.  Powdered  starch  is  what  has  been  ground  into 
fine  powder;  pearl  or  miU  starch,  what  has  been  broken  into 
lumps  of  considerably  greater  size.  This  is  the  end  prod- 
uct of  the  process  and  is  sold  as  such.  In  the  manufacture 
of  the  package  starch,  which  is  used  for  the  most  part  for 
edible  purposes,  the  process  is  the  same,  except  that  greater 
care  is  exercised  to  assure  the  absence  of  all  impurities. 
There  are  some  variations,  also,  in  the  production  of  ^  lump 
starch  "  and  its  mechanicaUy  produced  equivalent,  "  pressed 
starch,"  but  these  are  not  important.  Certain  by-products 
result  from  this  process,  which  it  is  not  necessary  to  con- 
sider, but  which  in  the  later  stages  of  the  industry  have 
assumed  a  very  important  part  in  its  returns. 

In  the  year  1890  there  were  22  or  28  small  plants  for  the 
manufacture  of  starch,  situated  for  tiie  most  part  in  the 
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com  belt  of  the  Middle  West,  except  several  at  Buffalo, 
one  at  Oswego,  and  one  at  Glen  Cove,  Long  Island.  These 
had  a  small  capacity,  ranging  from  200  to  1,800  bushels  of 
com  a  day,  except  the  Glen  Cove  Manufacturing  Company, 
which  could  grind  7,500  bushels.  This  was  the  only  plant 
at  that  time  manufacturing  both  glucose  and  starch,  and 
had  a  glucose  capacity  of  5,000,  the  rest  going  into  starch. 
These  companies  in  some  instances  had  been  over  65  years 
in  existence,  the  best-known  brands  being  those  of  Ejngs- 
ford  at  Oswego  and  of  Duryea  at  Glen  Cove,  each  of  which 
were  for  edible  starches  and  were  of  great  value.  Of  these 
plants,  some  20  were  combined  in  1890  into  the  National 
Starch  Manufacturing  Company,  through  the  active  pro- 
motion of  one  Chester  W.  Chapin,  of  New  York.  The  Na- 
tional Starch  Manufacturing  Company  was  organized  with 
a  capital  stock  of  $10,500,000,  and  a  first  mortgage  6  per 
cent  bond  issue  of  $4,500,000,  making  $15,000,000  in  all. 
Like  most  combinations  of  that  character,  it  had  been  pre- 
ceded by  a  very  severe  competition  for  a  number  of  years; 
many  of  the  plants  working  at  less  than  their  full  capacity, 
some  being  actually  in  the  hands  of  receivers.  Prices  had 
been  cut  severely,  in  some  cases  even  below  the  cost  of  pro- 
duction. The  combination  was  not  effected  as  a  trust,  but 
as  a  holding  company,  the  National  Starch  Manufacturing 
Company  acquiring  the  stock  of  its  constituents.  The  own- 
ers of  the  companies  purch^^ed  as  part  of  the  consideration 
generally  contracted  not  to  engage  in  the  manufacture  of 
starch  or  glucose  for  a  period  of  5  years. 

This  combination  centered  into  one  control  between  76 
per  cent  and  80  per  cent  of  the  starch  business  in  the  United 
States.  Its  plants  had  a  capacity  of  between  230,000,000  and 
240,000,000  pounds,  and  were  [969]  producing  in  1890  about 
200,000,000  pounds  of  starch  yearly.  The  competition  there- 
after consisted  of  the  American  Starch  Company,  the  Graves 
Company  (the  starch  plant  of  the  American  Glucose  Com- 
pany), Kingford's  Company,  and  two  or  three  other  starch 
plants,  together  with  starch  made  by  the  glucose  factories. 
Shortly  after  the  organization  in  1890  a  munber  of  the  old 
plants  were  closed  down,  for  the  purpose  of  economizing, 
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reducing  expense,  and  saving  cross  freights.  There  is  no 
certain  evidence  to  indicate  that  they  were  closed  for  the 
purpose  of  limiting  the  total  starch  production,  but  it  is 
probable  that  the  total  possible  production  exceeded  the 
capacity  of  the  market  at  a  living  profit  This  combination 
was  made  for  the  purpose  of  getting  a  control  of  the  starch 
industry,  sufficient  to  fix  prices  and  regulate  the  supply,  and 
in  this  way  monopolizing  it.  By  taking  in  so  many  outside 
producers,  it  was  hoped  that  the  preceding  co^^>etition 
would  disappear. 

n.  THE  STARCH  INDUSTRY  BETWEEN  1890  AND  1900. 

In  August,  1899,  the  United  Starch  Company  was  organ- 
ized. It  included  Kingsford's  Starch  Company,  a  company 
at  Sioux  City,  the  Graves  plant  at  Buffalo,  and  the  Argo 
Manufacturing  Company  of  Nebraska.  Less  than  a  year 
later  was  formed  the  National  Starch  Company,  in  April, 
1900,  under  the  promotion  of  Joy  Morton,  by  a  combination 
of  practically  all  the  stock  of  the  National  Starch  Manufac- 
turing Company,  the  United  Starch  Company,  and  the 
United  States  Glucose  Company,  which  was  a  holding  com- 
pany for  the  stock  of  the  United  States  Sugar  Refining  Com- 
pany. The  National  Starch  Company  ccmtinued  an  inde- 
pendent existence  until  the  first  great  combination  of  the 
starch  and  glucose  industries  of  1902,  whk^  was  formed  for 
the  same  reason  as  the  others.  Competition  before  1900  had 
again  become  very  severe,  and  it  was  hoped  that  the  con- 
solidation would  reduce  costs  and  improve  profits.  The 
National  Starch  Company  on  its  formation  controlled  sub- 
stantially all  the  starch  manufacture  in  the  United  States, 
except  that  produced  by  the  glucose  manufacturers  as  an  in- 
cident to  their  business.  It  also  was  formed  for  the  purpose 
of  monopolizing  the  starch  industry  by  controlling  produc- 
tion and  prices,  through  combining  wU;h  outside  producers, 
and  in  this  way  restraining  the  competition  whidi  the  pre- 
vious 10  years  had  devdoped. 

m.  THE  GLUCOSE  INDUSTRY  IN  1897, 

Glucose  is  made  by  taking  the  starch  emulsion  as  it  oomes 
from  the  table  and  mixing  with  it  a  small  percentage  of  acid 
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in  a  large  bulk  of  water,  the  whole  being  violently  agitated. 
The  acid  has  the  property  of  combining  the  molecules  of  the 
starch  and  the  molecules  of  the  water  into  molecules  of  glu- 
cose. After  the  agitation  is  completed  the  emulsion  is 
allowed  to  flow  down  into  a  converter  under  heat  and  pres- 
sure, and  after  a  proper  period  an  alkali,  such  as  soda  ash,  is 
added,  which  combines  with  the  added  acid  and  produces  a 
common  salt.  The  next  process  is  to  strain  off  the  salt  and 
impurities  in  a  bone-ash  filter,  after  which  the  glucose  is  re- 
duced to  proper  density  for  transportation,  usually  42** 
Baume  scale.  Grape  sugar  is  solid  glucose,  ex[970Jcept 
that,  owing  to  a  detail  in  the  process  of  manufacture,  it  takes 
on  a  thick,  brownish-yellow  viscous  appearance,  while  the 
glucose  is  a  pellucid  fluid.  The  grape  sugar  is  poured  off 
into  open  pans  and  allowed  to  crystallize  in  the  air,  like  any 
other  sugar,  after  which  it  is  broken  up  into  lumps.  Glucose 
is  used  by  syrup  mixers  and  confectioners;  grape  sugar  is 
used  in  the  brewing  and  tanning  trades. 

In  1897  there  were  seven  glucose  manufacturers  in  the 
United  States,  counting  as  one  the  two  factories  of  Charles 
Pope  Glucose  Company  at  Venice  and  Gteneva,  111.  Of  these 
the  earliest  incorporated  was  the  Peoria  Grape  Sugar  Com- 
pany in  1879.  During  the  period  from  1885  until  1890  pools 
had  been  established  between  these  companies;  there  being 
no  division  of  territory,  but  each  member  of  the  pool  being 
obliged  to  pay  a  penalty  in  case  he  sold  more  than  his 
allotted  percentage.  In  November,  1890,  the  pools  eith^ 
fell  by  their  own  weight  or  were  voluntarily  abandoned,  and 
for  6  years  a  period  of  active  and  severe  competition  en- 
sued. The  largest  and  most  powerful  of  these  companies 
was  the  Chicago  Sugar  Refining  Company  of  Chicago  and 
the  next  the  American  Glucose  Company.  A  combinati<m 
in  the  form  of  a  holding  company  was  effected  in  1897, 
which  took  in  all  of  these  companies  but  the  two  plants  of 
Charles  Pope  at  Venice  and  Geneva,  and  also  so  much  glu- 
cose as  was  made  in  the  plant  of  the  Glen  Cove  Manufac- 
turing Company,  at  that  time  consolidated  with  the  Na- 
tional Starch  Manufacturing  Company.  Pope's  total  ca- 
pacity was  16,000  bushels  a  day,  of  which,  however,  about 
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one-third  went  into  starch  and  two-thirds  into  glucose.  Hie 
capitalization  of  the  Glucose  Sugar  Refining  Company  was 
$40,000,000;  the  daily  grind  was  100,000  budiels.  Like  the 
combination  in  the  starch  industry,  the  stock  was  heayily 
watered;  but  the  amount  of  production  remaining  outside 
of  the  combination  was  only  of  trifling  amount,  so  that  the 
control  over  the  industry  was  even  more  complete.  A  cer- 
tain portion  of  the  stock  was  retained  for  the  purpose  of 
acquiring  the  complete  control  of  the  industry  by  the  pur- 
chase of  the  Charles  Pope  Company,  if  that  should  later  be- 
come feasible.  The  combination  was  at  one  time  interrupted 
through  legal  proceedings  by  G^rge  F.  Harding,  a  stock- 
holder of  the  American  Glucose  Company;  but  he  was 
eventually  bought  off  after  the  Supreme  Court  of  Illinois 
had  declared  the  proposed  combination  to  be  illegal.  Hard- 
inff  V.  American  Ohicose  Co.^  182  111.  551,  55  N.  E.  577,  64 
L.  R.  A.  788,  74  Am.  St.  Rep.  189.  This  combination  was 
made  for  the  purpose  of  monopolizing  the  production  of  glu- 
cose by  controlling  the  price  and  supply  of  the  product. 
Like  the  starch  combinations,  it  was  thought  that  the  inte- 
gration of  all  producers  would  prevent  future  competition. 

IV.  THE   6LTTC0SS  IKDUSTHY   BBTWEBN    1807    AND    1002* 

After  the  formation  of  the  Glucose  Sugar  Refining  Com- 
pany, the  prices  rose  at  once,  and  there  was  no  competition 
until  the  year  1901,  except  from  Charles  Pope  and  the  Glen 
Cove  Manufacturing  Company,  of  which  the  latter  was  al- 
most negligible  on  account  of  its  disadvantageous  location. 
In  1901  the  Illinois  Sugar  Refining  Company,  which  had 
been  originally  built  as  a  beet-sugar  refinery,  came  into  the 
[971]  market  as  a  glucose  manufacturer  with  a  capacity  of 
13,000  or  14,000  bushels,  and  in  the  same  year  was  formed 
the  New  York  Glucose  Company,  at  Edgewater,  N.  Y., 
which  commenced  operations  in  1902  with  a  capacity  of 
30,000  bushels.  This  latter  corporation  was  under  the  direc- 
tion of  men  who  had  all  been  active  in  the  Standard  Oil 
Company,  as  was  generally  known  throughout  the  industry. 
It  proposed  to  make  both  glucose  and  starch,  as  did  also  the 
Illinois  Sugar  Refining  Company. 
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In  the  year  1901,  therefore,  it  became  apparent  that  the 
existing  monopoly  of  the  glucose  industry  at  that  time  en- 
joyed by  the  Glucose  Sugar  Kefining  Company,  with  the  ex- 
ceptions above  mentioned,  was  to  be  threatened.  The  Na- 
tional Starch  Company  likewise  was  threatened,  in  addition 
to  the  competition  already  existing  from  the  glucose  plants 
by  the  new  plants  already  mentioned.  These  conditions 
created  the  combination  of  1902,  known  as  the  Corn  Prod- 
ucts Company. 

V.   THE  CORN  PRODUCTS  COMPANY  FROM    1902  TO   1906. 

In  February,  1902,  the  Corn  Products  Company  was  or- 
ganized, with  a  total  capitalization  of  $80,000,000  of  stock. 
It,  too,  was  a  holding  company,  like  its  predecessors,  and 
acquired  practically  all  the  stock  of  the  Glucose  Sugar 
Refining  Company,  the  National  Starch  Company,  the  Illi- 
nois Sugar  Refining  Company,  the  Charles  Pope  Glucose 
Company,  and  49  per  cent  of  the  New  York  Glucose  Com- 
pany. It  is  not  now  denied  that  in  its  organization  the 
corporation  was  grossly  over-capitalized,  and  that  it  was  a 
typical  instance  of  the  kind  of  financing  which  was  com- 
mon in  the  year  1902,  in  which  it  is  no  exaggeration  to 
say  that  no  attention  was  paid  to  the  actual  value  of  the 
properties  included.  As  taken  from  its  stock-listing  state- 
ment, the  total  grind  of  the  Glucose  Sugar  Refining  Com- 
pany at  that  time  was  105,000  bushels,  of  the  National  Starch 
Company  43,000  bushels,  of  the  Illinois  Sugar  Refining 
Company  15,000  bushels,  and  of  the  Pope  Company  15,000 
bushels.  The  capacity  of  the  New  York  Glucose  plant, 
which  at  that  time  had  not  actually  begun  operations,  was 
between  20,000  and  30,000  bushels.  The  total  capacity,  there- 
fore, of  all  the  plants  combined  into  the  Com  Products 
Company  was  between  200,000  and  210,000  bushels  a  day. 
So  far  as  can  be  ascertained,  every  starch  or  glucose  plant 
throughout  the  country  was  taken  into  the  combination, 
which  therefore  exercised  a  complete  monopoly,  so  far  as 
combination  could  secure  it,  and  this  was,  of  course,  its 
purpose.    Kestrictive  coTraiants  were  executed  by  Pope  and 
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by  the  chief  owner  of  the  Illinois  Sugar  Refining  Company 
and  were  refused  by  William  F.  Piel. 

After  the  formation  of  the  company,  Conrad  H.  Matthies- 
sen,  its  president,  manipulated  the  prices  of  glucose  and 
starch  quite  independently  of  the  price  of  com,  alternately 
raising  and  lowering  it  as  the  immediate  occasion  seemed  to 
require.  At  the  outset  prices  were  at  once  raised  and  for 
a  portion  of  the  year  1902  maintained.  Shortly  thereafter, 
however,  friction  developed  between  the  Com  Products 
Company  and  the  New  York  Glucose  Company,  of  which 
E.  T.  Bedford  was  the  president.  In  March,  1903,  a  year 
after  the  combination,  the  relations  of  the  two  corpora- 
tions had  become  strained,  and  Bedford  [972]  resigned  as 
director  of  the  Com  Products  Company.  Meanwhile,  and 
in  1903-1904,  as  the  result  of  the  combination  in  question, 
other  plants  began  to  appear.  One  of  these  was  that  of 
J.  C.  Hubinger  Bros.,  of  Keokuk;  the  second  was  a  new 
starch  plant  erected  by  Piel,  in  Indianapolis;  a  third  that 
of  Douglas  &  Co.,  at  Cedar  Rapids;  a  fourth,  the  Union 
Starch  &  Eefining  Company,  at  Edinburg,  lU.;  a  fifth  the 
Keever  Starch  Company,  of  Columbus;  and  a  sixth,  the 
Huron  Milling  Company,  of  Harbor  Beach,  Mich.  All  of 
these  were  small  companies,  many  of  them  engaged  in  the 
manufacture  of  what  are  known  as  specialties,  and  none 
of  them  of  much  consequence  so  far  as  concerns  the  control 
of  the  industry.  The  high  prices  and  the  combination, 
however,  attracted  larger  companies  into  the  field.  In  1904 
Winterman,  a  symp  mixer,  of  Granite  City,  111.,  built  a  glu- 
cose plant  of  12,000  bushels  at  that  city.  In  the  same  year 
the  Warner  Sugar  Eefining  Company,  at  Waukegan,  111., 
reconstructed  its  own  factory,  which  had  formerly  been  dis- 
continued, and  started  with  a  glucose  capacity  of  18,000 
bushels,  which  in  1905  was  increased  to  25,000.  This  fac- 
tory made  all  the  products  arising  from  the  process  of  wet 
milling.  The  Goyer- Alliance  Refining  Company  attempted 
the 'erection  of  a  plant  of  10,000  bushels  in  1905  at  BeU- 
Alliance,  La.,  but  owing  to  an  outbreak  of  yellow  fever  this 
was  discontinued  and  failed.  A  small  Cereal  Sugar  com- 
pany also  was  organized  at  Waukegan  and  subsequently 
bought  over  by  Warner. 
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The  competition  developed  during  the  years  1904:-1906 
and  became  very  bitter.  The  Com  Products  Company, 
with  a  number  of  antiquated  plants,  was  in  no  proper  po- 
sition to  pay  dividends  upon  its  grossly  watered  capitaliza- 
tion, although  it  actually  continued  to  do  so.  As  a  result 
its  plants  ran  down  in  manufacturing  efficiency  and  its 
stockholders  threatened  suit.  The  more  powerful  competing 
companies  were  not  so  much  affected  by  the  combination,  as 
they  were  more  modem  and  of  a  higher  manufacturing 
efficiency,  especially  the  New  York  Glucose  Company,  which 
was  at  that  time  the  model  plant  in  the  country.  All  pro- 
ducers, however,  decided  that  competition  was  ruinous  and 
that  the  time  had  come  for  another  combination  in  order 
to  preserve  them  from  its  effects.  From  this  resulted  the 
formation  of  the  defendant  Com  Products  Sefining  Com- 
pany, which  purchased  practically  all  the  stock  of  the  Corn 
Products  Company,  of  the  Warner  Sugar  Eefining  Com- 
pany, and  of  the  St.  Louis  Syrup  &  Preserving  Company, 
the  outstanding  51  per  cent  of  the  stock  of  the  New  York 
Glucose  Company,  and  the  majority  of  the  stock  of  the 
small  Cereal  Sugar  Company.  The  companies  so  purchased, 
exclusive  of  Com  Products  Company,  were  at  that  time 
jointly  doing  about  50  per  cent  of  the  entire  domestic  and 
export  business  of  the  glucose  and  starch  industry. 

VI.  FORMATION  OF  THE  CORN  PRODUCTS  REFINING  C»MPANT 

IN  1906. 

In  its  origin,  the  defendant  Com  Products  Refining  Com- 
pany was  a  holding  company,  with  a  capitalization  of  $80,- 
000,000  of  stock,  of  which  about  $75,000,000  was  issued. 
This  involved  the  scaling  down  of  the  capitalization  of  the 
Com  Products  Company,  which  was  ac[973]complished  by 
compelling  the  stockholders  to  take  two  shares  in  the  new 
company  for  three  in  the  old.  The  stock  of  the  New  York 
Glucose  Company,  $1,275,000,  was  exchanged  for  $5,000^000 
of  preferred  stock  and  $4,000,000  of  common.  The  purchase 
of  the  St.  Louis  Syrup  &  Preswving  Company  and  Warner 
Sugar  Eefining  Company  was  accomplished  in  part  by  cash. 
The  total  grinding  capacity  so  consolidated,  by  the  state* 
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ment  of  the  Com  Products  Kefining  Ciompany  itself, 
amounted  to  235,500  bushels.  There  were  left  outstanding 
at  the  time  of  the  consolidation  no  glucose  manufactories 
in  the  United  States,  though  a  very  substantial  starch  ca- 
pacity; for  example,  in  the  year  1906  the  defendant  Com 
Products  Kefining  Company  did  100  per  cent  of  the  glucose 
manufacturing  and  only  about  64  per  cent  of  the  starch. 

There  were  six  companies  altogether  left  out  of  the  com- 
bination, of  which  the  largest  were  the  Piel  and  the  Douglas 
companies;  but  the  aggregate  grind  of  these  six  outside 
companies  together  was  only  3,384,961  bushels,  all  of  which 
went  into  starch.  On  the  basis  of  grind  the  Com  Products 
Kefining  Company  had  about  91  per  cent  of  the  total  pro- 
duction; on  the  basis  of  starch,  as  just  said,  only  about  64 
per  cent.  Kestrictive  covenants  were  procured  from  the 
Warners  for  a  period  of  10  years  and  from  the  Wintermans 
of  the  St.  Louis  Syrup  &  Preserving  Company.  Some  of 
the  old  covenants  of  the  Com  Products  Company  still  re- 
mained outstanding  and  came  to  the  Com  Products.  Ke- 
fining Company  as  part  of  its  assets. 

1.  OAX7BB8  OV  THE  COMBINATION. 

This  combination  of  1906  was  caused  primarily  by  the 
diaracter  of  the  competition  theretofore  existing  under 
which  such  low  prices  had  been  reached.  The  income  of  the 
Com  Products  Company  during  1905  had  fallen  to  less  than 
$500,000,  and  much  of  its  plant  had  been  allowed  through 
several  years  to  fall  into  a  dilapidated  condition.  This  con- 
dition had  no  doubt  largely  arisen  from  the  improper  dec- 
laration of  the  dividends,  most  of  which  ought  to  have  been 
put  back  into  the  property  to  keep  it  in  condition.  Indeed, 
there  is  no  reason  to  suppose  that,  during  the  period  of  the 
existence  of  the  Com  Products  Company,  its  actual  earn- 
ings were  not  an  ample  profit  upon  the  actual  value  of  the 
proi)erty,  and  although  the  trade  war  had  very  seriously  af- 
fected the  New  York  Glucose  Company  and  the  other  com- 
panies taken  in  at  that  time,  their  earnings  also  had  been  sub- 
stantiaL 
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2.  CONDITION   OF  THE  PLANTS   TAKKN   OVEB   IN    lOOe. 

Of  all  the  plants  taken  over  in  1906,  only  eight  had  been 
operated  during  the  previous  year.  I  think  it  must  be  as- 
sumed that  these  constituted  the  heart  of  the  enterprise. 
Many  of  the  Com  Products  Company's  plants  had  become 
antiquated  and  ineflScient  relatively  to  a  contemporaneous 
construction.  Edgewater  and  Granite  City  had  been  inde- 
pendent, and  with  Pekin  were  at  the  time  all  new  plants,  and 
the  first  two  were  in  high  eflSciency.  It  is  doubtful  whether 
Pekin,  which  had  been  built  as  a  beet-sugar  plant,  was  ever 
well  arranged.  Chicago,  which  was  a  great  producing  plant, 
was  certainly  in  its  last  stages,  and  was  wisely  abandoned 
within  two  years.  Warner's  Waukegan  plant  [974]  had 
been  independent,  and  was  also  a  modern  plant  of  high 
eflSciency,  though  probably  a  little  run  down.  Of  the  starch 
plants  proper  the  best  were  Oswego,  Indianapolis,  and  the 
United  States  Sugar  Refining  Company's  Waukegan  plant, 
all  of  which  were  in  tolerable  condition.  Besides  these,  the 
Corn  Products  Refining  Company  had  inherited  a  number 
of  starch  plants  which  had  been  closed  by  the  Com  Products 
Company,  many  of  them  plants  of  the  old  National  Starch 
Company,  which  were  confessedly  in  the  most  deplorable 
condition.  Possibly  in  many  cases  these  had  been  closed  by 
the  Corn  Products  Company  to  avoid  over-production,  yet  it 
must  be  admitted  that  in  the  year  1905,  when  the  competition 
was  severest,  no  effort  was  made  to  open  them.  My  conclu- 
sion is  that  those  closed  down  were  not,  either  by  their  size, 
their  situation,  or  their  physical  equipment  and  structure, 
capable  of  effective  production.  To  have  made  them  so 
would  have  been  to  increase  a  production  already  greater  in 
volume  than  the  market  would  bear,  and  would  have  stolen 
from  dividends,  which  for  ulterior  reasons  the  Com  Prod- 
ucts Company  wished  to  maintain.  I  believe  that  these 
plants,  while,  as  I  have  said,  they  were  originally  combined 
in  an  effort  through  monopoly  to  control  the  market,  were 
not  closed  down  by  the  Com  Products  Company  in  order  to 
keep  the  price  above  tiie  fair  cost  of  production. 
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TO*  OONTROL  OF  THE  GliUOOSB  AND  8TABCH  TRADE  BT  THE  CORK 
PRODUCTB  REFINING  OOMPANT. 

Since  1906  the  proportion  of  the  industry  based  upon 
total  grind  controlled  by  the  C!om  Products  Refining  Com- 
pany has  fallen,  in  whatever  method  that  may  be  calcu- 
lated, and  both  absolutely  and  relatively  the  portion  of  the 
industry  done  by  the  independents  has  increased.  Three 
new  companies  have  come  into  the  field — ^the  first,  A.  E. 
Staley  Manufacturing  Company,  of  Decatur,  began  to  grind 
only  in  the  year  1912;  the  second,  the  Clinton  Sugar  Re- 
fining Company,  began  in  1907;  and  the  third,  the  American 
Maize  Products  Company,  in  1908.  The  total  aggregate  of 
grind  of  the  nine  independent  companies  existing  on  De- 
cember 31,  1913,  had  risen  from  about  3,000,000  to  17,500,- 
000  bushels,  and  the  total  grind  of  the  Com  Products  Re- 
fining Company  during  that  year  was  a  trifle  less  than  in 
the  year  1906.  The  proportions  for  1913  are,  Com  Products 
Refining  Company  65  per  cent,  independents  35  per  cent, 
and  with  one  exception  the  decrease  in  proportion  has  been 
constant.  The  actual  grind  of  Com  Products  Refining  Com- 
pany has  remained  not  far  from  constant,  varying  between 
35,000,000  in  1910  and  26,000,000  in  1908.  In  1913  it  was 
substantially  the  same  as  in  1906.  1914  is  an  unsafe  year 
upon  which  to  base  any  estimate  in  absolute  quantities,  as 
the  great  war  occurred.  I  have,  however,  occasionaUy  used 
the  percentages. 

The  proportion  of  this  grind  distributed  to  glucose  and 
grape  sugar  shows  a  greater  change  during  the  period  in 
question  than  the  grind  itself.  There  is  a  steady  decline 
in  the  percentage  of  total  glucose  production,  domestic  and 
foreign,  attributable  to  the  defendant  Corn  Products  Re- 
fining Company,  until  in  the  year  1913  the  total  percentage 
is  only  57  per  cent  and  in  1914  53  per  cent.  The  change 
in  the  percentage  of  grape  sugar  production  is  not  great; 
in  1914  it  was  still  over  [975J  90  per  cent  of  the  whole. 
Of  starch,  in  1906  the  defendants'  percentage  was  about 
64,  and  actually  increased  to  more  than  70  per  cent  in  tl^e 
years  1907,  1910,  and  1911.  In  1912  it  fell  to  67  per  cent, 
and  in  1913  to  68  per  cent,  so  that  the  net  change  for  8 
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years  was  practically  niL  However,  in  1914  it  fell  to  about 
58  per  cent.  I  think  it  a  fair  inference  from  the  tables  that 
the  percentage  of  production  of  the  Com  Products  Refining 
Company  is  on  the  whole  surely,  but  certainly,  decreasing, 
due  to  the  absolute  increase  in  the  grind  of  its  competitors 
and  its  own  inability  permanently  to  increase  very  sub- 
stantially its  own  grind.  It  would  be  obviously  futile  to 
attempt  any  forecast  of  the  industry. 

The  defendants  urge  that  in  considering  their  control  of 
the  industry  there  should  be  included  in  total  production 
not  only  the  starch  or  glucose  production,  but  also  those  sub- 
stances with  which  the  starch  and  glucose  come  into  compe- 
tition in  their  end  products.  Thus  they  say  that  the  pearl 
and  powdered  starch  come  into  competition  with  the  grits  of 
the  dry-corn  millers  in  the  brewing  trade,  and  that  the  dex- 
trines  and  gums  come  into  competition  with  those  made 
from  other  substances  than  com.  They  say  that  in  the  mill 
trade  the  corn  starch  comes  into  competition  with  sago, 
tapioca,  potato,  and  wheat  starches;  that  the  syrups  made 
from  85  per  cent  to  90  per  cent  glucose  come  in  competition 
with  those  made  with  much  less;  that  candy  contains  all 
sorts  of  percentages  of  glucose.  So,  they  argue,  the  whole 
of  these  industries  must  be  considered  in  order  to  get  any 
fair  estimate  of  the  amount  of  the  control  exercised  by  the 
Com  Products  Refining  Company. 

This  argument  may  best  be  met  by  an  illustration  for 
which  I  will  take  as  an  instance  one  much  pressed  by  the 
defendants,  i.  e.,  that  of  the  competition  of  the  pearl  starch, 
under  the  name  "  refined  grits,"  with  the  dry  millers'  similar 
article, "  brewers'  grits."  What  the  brewer,  the  buyer,  wants 
is  maltose,  and  he  will  buy  it  indifferently  from  the  wet  or 
dry  miller  as  he  gets  more  maltose  for  his  money.  The  pro- 
duction of  maltose  is,  however,  by  a  different  process  in  the 
one  case  from  the  other,  and  the  proportion  of  maltose  is  as 
90  to  73  in  favor  of  "  refined  grits."  So  long  as  the  cost  of 
production  per  unit  of  maltose  favors  the  "  refined  grits,"  a 
producer  who  controls  its  means  of  production  has  a  mo- 
nopoly limited  only  by  the  amount  of  that  differential.  It 
is  quite  true  that,  if  for  any  reason  the  monopolist  of  the 
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cheaper  material  raises  the  price  to  that  of  the  dearer,  he 
will  at  once  meet  with  the  competition  of  the  sources  of  sup- 
ply so  thrown  open  by  his  advance.  Thereafter  he  cannot 
be  properly  called  a  monopolist,  unless  the  supply  thus 
opened  is  so  insubstantial  as  not  to  affect  the  market.  In 
short,  his  monopoly,  where  the  two  commodities  compared 
are  indistinguishable  in  use,  is  limited  by  the  actual  differ- 
ential in  the  cost  of  production  between  them.  Such  a  mo- 
nopoly is  therefore  only  a  limited  one,  but  within  the  limits 
it  may  be  a  true  one. 

There  is  no  very  definite  evidence  of  the  relative  cost  of 
production  of  "  refined  grits "  and  "  brewers'  grits,"  but  in 
Bedford's  testimony  he  speaks  of  the  dry  millers'  cheaper 
production  and  cheaper  construction,  and  how  at  times  it 
drove  them  to  seU  below  cost  If  the  dry  process  was  cheaper 
per  unit  of  maltose  than  the  wet  process,  obvi[976]ously  the 
dry  process  only  would  hold  the  market,  unless  the  dry 
mUlers  added  to  their  profit  all  the  differential  in  cost  of 
production.  If  they  did  that,  the  wet  millers  would  come 
into  competition  with  them.  If  not,  the  wet  millers'  compe- 
tition must  be  only  sporadic,  or  to  force  a  demand  in  the 
hope  of  establishing  a  market  and  in  the  end  lowering  cost. 

The  relevancy  of  all  this  is  only  as  follows:  If  the  wet 
*  process  is  cheaper  than  the  dry,  then,  although  a  monopoly 
of  the  wet  will  be  limited  by  the  dry,  it  is  improper  to 
consider  the  production  of  the  dry  millers  when  ascertain- 
ing the  proportion  of  production  controlled  by  a  supposed 
monopolist  of  wet  milling.  If,  on  the  other  hand,  the  dry 
process  is  cheaper  than  the  wet,  and  if,  which  would  be 
hardly  possible,  a  sustained  competition  between  them  ex- 
isted, then  one  could  not  disregard  the  dry  production  for 
all  purposes.  In  that  case  one  ought  to  eliminate  from  the 
supposed  monopolist's  production  that  part  of  the  grind 
which  went  to  "refined  grits,"  but  that  would  be  the  only 
correction  necessary.  The  rest  of  the  grind  would  not  come 
into  competition  with  the  brewers'  grits  or  with  the  dry 
millers'  upon  the  same  conditions,  i.  e.,  indistinguishability 
in  use  and  less  cost  of  production. 

The  evidence  contains  nothing  which  would  permit  the 
application  of  any  such  refinement  of  reasoning.    I  have 
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elaborated  upon  it,  not  because  I  think  it  has  any  practical 
bearing  upon  this  case,  but  for  the  sake  of  analyzing  the 
contention  of  the  defendants  that  all  the  products  which 
they  vaguely  say  come  into  .competition  with  them  must  be 
considered.  This  is  certainly  far  from  true;  it  is  only  true 
under  those  very  limited  conditions  above  set  forth.  In  the 
case  of  the  sago,  potato,  com,  and  wheat  starches  it  is  not 
true  at  all,  because  those  have  both  a  distinguii^able  use 
value  and  a  higher  cost  of  production.  The  most  that  can 
be  said  of  them  is  that  they  do  afford  a  substantial  limit 
upon  the  wet  millers'  price,  because  they  would  come  in  if 
it  got  high  enough.  Like  any  other  monopoly,  even  a  legal 
one,  there  is  a  limit  of  price  at  which  substitutes  will  dis- 
place the  cheaper  commodity. 

When  we  come  to  the  syrups  and  the  candies,  the  distinc- 
tion is  even  more  plain.  Syrup  with  90  per  cent  or  85 
per  cent  glucose  is  a  different  article  from  that  with  40  per 
cent  So  is  candy.  If  either  is  honestly  sold,  the  purchaser 
will  know  the  difference.  He  does  not  buy,  like  the  brewer, 
to  get  a  percentage  of  maltose;  he  buys  the  whole  mixture 
as  he  likes  it.  If  the  public  at  large  prefers  low-glucose 
syrups,  which  in  most  parts  of  the  country  are  dearer,  the 
high-glucose  syrup  mixer's  profit  will  be  limited  by  that 
difference  in  selling  price  which  will  offset  the  preference 
in  taste.  That  will  always  be  a  limit  depending  upon  the 
palate  of  the  public,  but  within  that  limit  the  question  of 
monopoly  must  be  considered,  without  regard  to  the  pro- 
duction of  lower  percentage  syrups.  On  the  other  hand, 
where  the  cane  syrups  are  cheaper,  as  is  said  to  be  the  case 
in  the  South,  there  the  wet  miller,  to  sell  at  all,  must  find 
or  create  a  preference  for  glucose  syrup  over  cane  syrup. 
His  margin  of  profit,  and  with  it  the  only  room  for  mo- 
nopoly, will  be  within  such  compass  as  the  consumer's  pref- 
erence will  tolerate  a  difference  in  price. 

The  tables  prepared  by  the  Government  must  therefore  be 
accepted  [977  J  implicitly  with  the  foregoing  limitations.  As 
such  they  are  reliable  to  ascertain  the  proportion  of  the  de- 
fendants' production  to  the  whole,  and  I  have  used  them  as 
such.  It  is  proper  to  make  one  table  for  both  foreign  and  do- 
mestic commerce,  since  it  rests  in  the  will  of  the  producer  to 


Digitized  by  VjOOQIC 


UNITED  STATES  V.  COBK  PEODUCTS  CO.  677 

OpinioD  of  the  Oonrt 

sell  in  either  market.  Indeed,  this  interchangeability  of  the 
markets  is  the  implied  basis  of  one  of  the  strongest  argu- 
ments made  by  the  defendants  to  oppose  dissolution,  as  will 
later  appear.  It  is  also  proper  to  include  the  specialties,  so 
called,  such  as  grape  sugar,  dextrines,  thin-boiling  and  pack- 
age starches  and  syrups.  These  are  end  products  out  of  a 
raw  material  controlled  by  the  wet  millers,  taken  as  an  in- 
dustry. What  they  choose  to  put  into  specialties,  what  they 
choose  to  sell  as  bulk,  rests  with  them,  and  them  only. 

It  is  possible,  of  course,  to  have  sub-industries — syrup  mix- 
ing is  one  of  these — ^in  which  the  end  process  is  not  wholly  in 
the  hands  of  the  wet  millers.  This  sub-industry  may,  how- 
ever, be  treated  as  separate,  and  the  proportion  of  it  in  the 
defendants'  hands  compared  with  the  total  bulk.  That 
should  not  be  confused  with  the  question  of  the  control  of  the 
raw  material  itself. 

It  may,  perhaps,  be  questioned  whether  control  of  an  in- 
dustry would  not  be  better  gauged  by  the  relative  produc- 
ing efficiency  of  the  combination  and  the  independents.  If 
that  were  done,  however,  there  would  have  to  be  figured  in 
some  co-efficient  of  efficiency  for  each,  which  would  be  im- 
practicable. The  proportion  of  actual  production  really 
shows  the  resultant  of  those  two  factors  as  well  as  anything 
can  which  is  not  fanciful.  I  have,  it  is  true,  considered  the 
total  producing  capacity  of  Com  Products  Refining  Com- 
pany later,  but  that  is  for  the  limited  purpose  of  showing 
its  power  to  drive  down  prices.  I  do  not  regard  that  capac- 
ity as  an  index  of  its  permanent  occupation  of  the  field; 
rather  I  regard  it  as  an  index  of  the  capacity  for  that  kind 
of  trade  warfare  in  which  Com  Products  Befining  Com- 
pany was  so  much  engaged. 

vin.  BrFORTs  or  the  corn  products  refining  company  to 

MAINTAIN  THEIR  ORIGINAL  MONOPOLY  OP  THE  INDUSTRY. 

As  already  appears,  the  combination  of  1906  was  avowedly 
for  the  purpose  of  terminating  a  competition  theretofore 
existing.  The  industry  had  already  experienced  at  least 
three  such  situations  before,  in  1890,  1897,  and  1902,  and  in 
each  case  a  combination  had  been  effected  for  the  same  pur- 
»5825*— 17— voLi 
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pose — to  prevent  what  the  parties  called  a  destructive  and 
unfair  competition.  The  fact  in  each  case  seems  to  have 
been  that  the  industry  had  developed  a  supply  greater  than 
the 'market  would  absorb  at  any  prices  which  permitted  a 
living  profit,  and  whether  or  no  they  may  have  deliberately 
contemplated  a  termination  of  that  over-production  it  was 
a  necessary  and  inevitable  result  that  this  should  take  place, 
because  it  was  the  only  means  by  which  the  conditions  could 
be  avoided  which  all  sought  to  avoid.  After  the  combina- 
tion had  been  completed,  those  plants  were  closed  which 
were  the  feeblest  economically — the  Chicago  and  the  two 
Waukegan  plants — and  the  remaining  were  either  refitted 
altogether  [978]  or  brought  to  a  higher  eflSciency;  but,  as  I 
shall  show  later,  I  do  not  think  that  the  purpose  in  either 
case  was  to  limit  production. 

The  combination  of  1906  would  certainly  have  continued 
effective  to  monopolize  the  trade  had  it  not  been  for  the 
growth  of  the  independents  already  mentioned  in  the  head- 
ing just  preceding.  Yet  the  Com  Products  Refining  Com- 
pany was  the  first  in  the  field,  and  for  a  period  of  a  year  or 
more  it  had  that  field  alone.  The  contention  of  the  Govern- 
ment, which  I  think  is  amply  proven  by  a  variety  of  consid- 
erations which  I  will  afterwards  discuss,  is  that  the  officers 
of  the  Com  Products  Eefining  Company  made  every  effort 
to  maintain  the  monopoly  with  which  they  started ;  and  the 
contention  of  the  defendants,  which  it  seems  to  me  is  equally 
well  proved,  is  that,  regardless  of  what  their  efforts  may 
have  been,  in  fact  the  conditions  of  the  industry  were  such 
that  they  could  not  do  so,  but  have  been  slipping  back  pro- 
portionately from  the  very  outset. 

In  the  following  sub-headings,  the  devices  adopted  by  the 
defendants  to  continue  the  control  are  taken  up  seriatim,  but 
at  the  outset  it  will  be  clearer  to  comment  upon  a  certain  part 
of  the  evidence  which  is  unusual.  Ordinarily  the  intent, 
which  pluys  so  large  a  part  in  the  decisions  of  the  court  in 
cases  of  this  sort,  must  be  gathered  alone  from  the  conduct 
of  the  defendants  themselves;  but  in  this  case,  by  an  unusual 
chance,  the  evidence  goes  much  further.  The  officers  of  the 
Corn  Products  Kefining  Company  apparently  had  a  custom 
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ol  eommimicatinc  with  each  other  bj  typewritten,  unsigned 
BEMttoranda.  Apparently  it  was  often  difficult  for  them  to 
interview  each  other  personally,  and  the  affairs  of  the  com- 
pany were  discusaed  between  them  by  means  of  these  memo- 
randa with  the  utmost  frankness.  The  documents  were 
never  intended  to  meet  the  eyes  of  any  one  but  the  officers 
themselves,  and  were,  a^  it  were,  cinematographic  photo- 
graphs of  their  purposes  at  the  time  when  they  were  written. 
They  have,  therefore,  the  highest  validity  as  evidence  of  in- 
tuition,  and,  although  in  many  instances  Bedford  attempted 
to  contradict  them,  his  contradiction  only  served  to  affect  the 
general  credibility  of  his  testimony.  In  the  face  of  these 
memoranda,  which  for  some  strange  reason  were  preserved, 
tliM^  can  be  no  question  in  my  mind  of  the  continuous  and 
deliberate  purpose  of  the  Com  Products  Refining  Company, 
by  every  device  which  their  ingenuity  could  discover,  to 
maintain  as  completely  as  possible  their  original  domination 
of  the  industry.  That  they  recognized  the  impossibility  of 
an  absolute  exclusion  of  other  glucose  and  starch  manufac- 
turers is  true  enough,  for  they  were  minut^y  advised  as  to 
all  conditions  of  the  industry.  But,  while  recognizing  this 
inability,  they  in  no  wise  conceded  among  tiiemselves  that 
their  conduct  could  not  have,  and  should  not  have,  a  depres- 
sing influence  upon  the  growth  of  any  competiticm.  In  con- 
sidering  the  various  devices  adopted  for  that  purpose,  I  shall 
paraphrase  the  memoranda  in  detail ;  but  at  the  outset  it  is 
important  to  remember  that  permeating  the  whole  of  their 
conduct,  certainly  down  to  the  year  1912,  there  runs  the 
intent  which  I  have  mentioned,  an  intent  the  execution  of 
which  it  is  the  precise  purpose  of  the  Anti-Trust  Act  to  foil. 

1.  THB  ntom^sHAUNe  nuN. 

[97»]  [3]  On  November  13,  1906,  after  the  combination 
had  been  aDme  8  months  in  existenoe,  the  defendants  an- 
nounced their  so-called  ^  profiti-sharing  plan."  This  applied 
only  to  glucose  and  grape  sugar,  in  which,  as  already  ap- 
pearS)  the  defondants'  monopoly  was  at  that  time  most  nearly 
absolute.    Xhejr  agreed  to  set  aside  out  of  the  profits  from 
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the  sale  of  glucose  and  grape  sugar  10  cents  on  each  100 
pounds  (with  some  exceptions)  purchased  by  a  consumer 
from  July  1  to  December  31,  1906.  This  amount  was,  how- 
ever, not  to  be  paid  to  the  consumer  until  the  end  of  the 
year  1907,  and  then  was  to  be  payable  only  in  case  the  cus- 
tomer had  purchased  glucose  and  grape  sugar  of  no  other 
producer  than  itself.  This  policy,  was  continued  through 
1906, 1907,  1908,  and  1909,  and  was  abandoned  at  the  end  of 
the  year  1909;  the  profits  for  that  year,  however,  not  becom- 
ing due  until  the  end  of  the  year  1910.  The  profit  varied,  be- 
ginning at  10  cents,  and  afterwards  varying  between  15  and 
5  cents;  the  last  figure,  however,  being  announced  only. 
That  such  a  contract  was  not  inherently  illegal  is  undoubt- 
edly the  fact,  for  it  was  so  expressly  decided  by  the  Su- 
preme Court  in  the  case  of  Wilder  Manufacturing  Co.  v. 
Com  Products  Refining  Co.,  236  U.  S.  165,  35  Sup.  Ct.  898, 
59  L.  Ed.  520,  Ann.  Cas.  1916A,  118.  But  there  is  no  war- 
rant in  the  opinion  for  supposing  that  it  was  a  permissible 
method  of  trade  when  a  part  of  a  general  scheme  of  monox>o- 
lization.    That  is  the  question  which  this  case  presents. 

The  National  Candy  Company  was  about  to  start  its 
glucose  plant  at  Clinton  and,  in  fact,  got  it  under  way  in 
April,  1907.  It  was  the  first  glucose  company  outside  of 
the  combination  which  showed  its  head.  The  Western  Glu- 
cose Company  was  organized  in  1906  at  Roby,  Ind.,  like- 
wise for  the  purpose  of  competition  in  glucose.  In  fact,  it 
too  did  not  get  under  way  until  1908,  owing  to  the  panic 
of  1907;  but  the  enterprise  was  known  to  Bedford  during 
the  year  1906.  The  Union  Starch  &  Befining  Company,  a 
small  corporation  organized  before  1906,  began  to  put  in  a 
glucose  plant  early  in  1906  and  started  running  in  Decem- 
ber of  that  year.  There  was,  therefore,  known  competition 
springing  up  in  the  glucose  business,  and  it  was  quite  obvi- 
ous that,  if  large  sales  could  be  made  during  the  year  1906 
or  the  early  part  of  1907,  before  the  new  plants  began  to 
sell,  the  accrued  profits  might  be  a  substantial  way  of  ham- 
pering these  at  the  outset.  That  this  was  in  fact  the  pur- 
pose of  the  defendants  admits  of  no  conceivable  doubt. 
Smithy  a  director,  writes  to  Bedford  on  April  10^  1907,  that 
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'^  the  profit-sharing  plan  is  the  best  scheme  ever  devised  in 
the  way  of  limiting  the  output  of  competitors  and  making 
it  difficult  for  them  to  sell."  He  adds  that  if  they  were  to 
have  a  war  it  should  be  to  the  finish.  Walden,  on  April  27, 
1908,  writes  to  his  brokers,  Johnson  and  others,  that  if  they 
lost  a  customer  the  competitor  must  pay  for  him  what  the 
defendants  would  have  had  to  pay  (in  profits)  to  retain 
him.  The  purpose  of  the  parties  is  particularly  indicated 
in  the  correspondence  early  in  July  of  1909,  when  they 
were  actively  discussing  the  value  [980]  of  the  device,  and 
the  wisdom  of  continuing  it  after  that  year.  Bedford,  on 
July  9,  1909,  wrote  to  his  son  that  the  profit  sharing  was  a 
wall  the  competitors  felt  that  they  could  not  get  over;  that 
without  it  they  would  have  made  very  much  more  money 
and  would  have  been  much  larger  manufacturers  than  they 
were  at  that  time;  that  some  of  them  had  said  the  Com 
Products  Refining  Company  had  built  a  Chinese  wall 
against  competitors  and  kept  them  in  chains.  On  the  same 
day  he  wrote  again  to  his  son  that  the  scheme  created  ex- 
penses and  difficulties  to  the  seller  of  glucose  that  the  starch 
manufacturer  did  not  have. 

Bedford's  own  testimony  on  the  trial  was  that  the  pur- 
pose of  the  plan  was  only  to  prevent  small  manufacturers 
in  dull  seasons  from  selling  the  defendants'  own  regular 
customers  and  offering  his  surplus  to  other  customers  at  a 
trifle  under  the  regular  price.  In  view  of  the  expressions 
in  the  memoranda,  this  understanding  of  the  plan  must  be 
rejected. 

The  plan  undoubtedly  had  a  deterrent  effect  upon  the 
trade  and  was  thought  by  many  competitors  to  be  unfair. 
Peckham,  the  president  of  the  Clinton  Company,  swore 
that,  had  he  known  it,  he  would  not  have  gone  into  the 
business.  Hughes,  the  vice  president  of  the  Union  Starch 
&  Befining  Company,  found  the  trade  tied  up  and  hard  to 
get  business  from.  The  American  Maize  Products  Com- 
pany, the  successor  to  the  Western  Glucose  Company,  which 
began  to  do  business  about  May,  1908 j  was  much  hampered 
by  it  Edinburg  swears  that  in  July^  1909,  the  plan  made 
it  difficult  for  competitors  to  get  business.    Numerous  cus- 
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tomers  were  likewise  called,  who  swore  that  the  plan  kept 
them  from  buying  from  independents. 

2.  The  Tbansaction  with  the  Amekican  Maize  Psoducts  Ck>MPANY 
AND  Stein,  Hibsh  &  Ck). 

As  already  stated,  the  Western  Glucose  Company  had 
begun  to  erect  a  plant  in  July,  1906,  but  for  financial  reasons 
was  compelled  to  stop  until  it  was  taken  over  in  February, 
1908,  by  the  Royal  Baking  Powder  Company,  and  its  name 
changed  to  the  American  Maize  Products  Company.  The 
contention  of  the  Government  is  that  by  the  threat  of  en- 
tering into  the  baking  powder  business  the  Com  Products 
Refining  Company  first  contracted  under  a  false  name, 
"J.  B.  Esh,"  to  buy  one-half  the  grind  of  the  new  com- 
pany, of  which  one-half  it  sold  the  part  that  came  as  glucose 
at  ruinous  prices  to  break  down  competition,  through  Stein, 
Hirsh  &  Co. ;  and,  second,  that  as  soon  as  the  new  company 
got  well  under  way  the  combination  compelled  a  reduction 
of  its  grind  to  one-half  its  full  amount.  The  defendants 
deny  any  threat  or  agi-eement  to  limit  the  grind,  but  admit 
that  they  bought  half  of  the  glucose  output  of  the  American 
Maize  Products  Company,  which  they  needed  in  order  to 
supply  their  trade  for  the  time  being.  Bedford's  account 
is  that  just  then  the  Chicago  plant  had  been  dismantled,  as 
was  the  fact,  and  that  it  was  necessary  to  supply  a  suffi- 
cient amount  of  glucose  and  starch  to  take  the  place  of  its 
production.  The  pure-food  laws  had  just  gone  into  effect, 
which  made  it  illegal  to  add  a  preservative  to  the  glucose, 
and  [981]  Bedford  says  that  he  soon  foimd  the  glucose  of 
the  American  Maize  Products  Company  was  inferior  in 
quality.  As  he  must  dispose  of  it  in  some  way,  and  could 
not  have  two  prices  for  glucose,  he  was  obliged  to  sell 
through  Stein,  Hirsh  &  Co.  secretly » 

The  evidence  shows  that  originally  Bedford  attempted  to 
buy  the  Western  Glucose  Company,  but  that  was  before 
1908.  The  purchase  of  that  company  by  the  Royal  Baking 
Powder  Company  took  place  under  conditions  of  great  se- 
crecy in  the  spring  of  1908,  On  March  17,  1908,  Bedford's 
son  wrote  the  traffic  manager  of  the  Corn  Products  Refin- 
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ing  Company  diat  they  had  decided  to  put  up  a  baking- 
powder  plant  at  Oswego.  Bedford  says  that  they  had  dis- 
cussed the  making  of  baking  powder  as  early  as  1906  and 
had  had  some  labels  printed ;  but  the  coincidence  in  time  of 
their  actual  decision  to  enter  this  trade,  in  the  light  of  the 
other  evidence,  is  significant. 

The  sales  by  American  Maize  Products  Company  to  the 
Com  Products  Kefining  Company  began  on  May  26,  1908, 
and  ended  on  December  30, 1909.  The  total  capacity  of  the 
company  was  about  325,000  bushels  a  month,  which  was 
reached  in  March,  1909,  about  10  months  after  the  **  J.  B. 
Esh"  account  appears.  At  that  time,  although  the  com- 
pany had  orders  for  all  that  it  could  grind,  the  grind  was 
at  once  cut  to  substantially  one-half  its  volume,  at  the  diree- 
tion  of  Vernon  Gray,  the  assistant  treasurer  of  the  Ameri- 
can Maize  Products  Company,  to  Saenger,  who  at  that 
time  was  the  manager.  The  cut  continued  through  the 
summer  of  1909.  "J.  B.  Esh,"  the  fictitious  name  in 
which  the  account  was  carried,  was  concededly  a  cover  for 
the  Com  Products  Refining  Company,  whose  identity  was 
kept  even  from  the  high  employ^  of  the  company,  and  in 
August,  1908,  the  account  was  credited  with  $600  for  ma- 
chinery, at  the  personal  direction  of  Boselly,  the  presi- 
dent The  credit  implies  the  sale  of  $600  of  machinery 
by  the  Com  Products  Befining  Company  to  the  Royal 
Baking  Powder  Company,  and,  in  my  judgment,  offers 
strong  corroboration  of  the  assertion  that  the  baking 
powder  venture  had  been  in  fact  a  threat.  That  this  ma- 
chinery was  for  manufacturing  baking  powder  is  matter  of 
inference,  which  I  do  not  hesitate  to  make. 

The  starch  bought  by  J.  B.  Esh  was  delivered  to  the 
Com  Products  Refining  Company,  but  the  glucose  was  all 
scdd  secretly  through  a  firm  of  brokers.  Stein,  Hirsh  &  Co. 
These  brokers  refused  to  give  to  customers  the  source  of  the 
glucose,  except  to  say  that  they  had  large  factories  situated 
vaguely  in  the  com  belt.  F.  T.  Bedford  directed  them  with 
care  not  to  sell  to  Com  Products  Refining  Company  cus- 
t(»n^^  and  tbeir  sales  were  much  below  the  market  price, 
sometimes  as  much  as  80  cents.    The  defendants  repeatedly 
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denied  their  connection  with  the  sales,  which  had  excited 
the  suspicions  of  the  trade.  Thus  Walden  wrote  to  Gibbs 
on  May  15,  1908,  not  only  denying  the  sales,  but  suggesting 
that  the  competitors  of  Com  Products  Refining  Company 
were  themselves  selling  under  cover.  F.  T.  Bedford  wrote 
Smith  on  May  25,  1908,  advising  him  that  he  might  say  the 
sales  came  from  "independent  manufacturers."  Bedford 
asserted  that  the  glucose  was  of  inferior  quality ;  but,  except 
for  his  testimony,  which  I  cannot  accept,  I  can  find  no  such 
evidence.  No  complaint  appears  to  have  been  made  to  the 
brokers  themselves. 

[982]  The  attempted  explanation  of  these  unquestioned 
facts  is  discredited  for  many  reasons.  First,  the  arrange- 
ment with  Stein,  Hirsh  &  Co.  was  made  before  May  26, 1908, 
the  date  of  the  first  delivery  to  "J.  B.  Esh."  The  letters  of 
May  15,  1908,  from  Walden  to  Gibbs,  of  Creel  to  Smith  of 
May  18,  1909,  and  of  F.  T.  Bedford  to  Smith  of  May  25, 
1908,  aU  speak  of  Stein,  Hirsh  &  Co.  At  that  time  Bedford, 
by  his  own  statement,  was  buying  in  good  faith  and  ex- 
pected glucose  of  prime  quality;  it  was  only  after  the  de- 
liveries were  made  that  it  became  necessary  for  him  to  em- 
ploy Stein,  Hirsh  &  Co.  The  position  absolutely  contradicts 
the  documentary  facts.  Second,  upon  finding  the  glucose 
bad,  Bedford  had  it  in  his  power,  so  far  as  appears,  to  di- 
rect his  demand  upon  starch,  because  of  the  flexibility  of 
the  American  Maize  Products  Company  plant,  which  out  of 
a  total  grind  of  12,000  bushels  could  make  10,000  in  starch. 
Yet  he  bought  only  about  40  per  cent  of  the  actual  starch 
output  of  the  plant  and  60  per  cent  of  the  glucose.  Not  only 
did  he,  therefore,  make  no  effort  to  avail  himself  of  the  flexi- 
bility of  the  plant,  but  he  did  not  even  do  his  best  with  the 
proportion,  as  it  existed.  Yet  he  swears  that  he  was  always 
anxious  to  get  all  the  starch  that  he  could.  Third,  it  is  quite 
evident  from  the  later  letters  what  the  device  had  been-  In 
his  letter  of  July  8,  1909,  F,  T,  Bedford,  in  writing  Reich- 
maim  about  the  proposed  appointment  of  another  selling 
agent,  said  that  he  would  remember  the  trouble  they  had  had 
with  this  (method)  and  the  suspicion  and  feeling  it  had  en- 
gendered.   In  his  letter  of  even  date  to  his  father  he  is  even 
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more  explicit.  After  showing  that  a  lower  sale  price  by  com- 
petitors did  not  necessarily  mean  a  lower  net  price,  he  adds 
that  it  had  cost  them  money  and  created  a  good  deal  of 
feeling  to  put  in  a  third  party  to  sell  glucose  for  them  in  the 
effort  to  make  the  competitors  pay  as  much  to  customers  as 
the  company  did.  Bedford  conceded  that  the  reference  was 
to  Stein,  Hirsh  &  Co.,  and  with  that  concession  there  is  left 
no  room  for  ambiguity. 

The  reasonable  conclusion  from  the  whole  testimony  is 
this:  That  the  agreement  between  the  American  Maize  Prod- 
ucts Company  and  the  Com  Products  Refining  Company 
was  for  the  purpose  of  limiting  the  competition  of  the  for- 
mer— ^first,  by  obtaining  half  its  starch  and  glucose  output 
and  selling  the  glucose  secretly  in  competition  only  with  the 
independents  to  injure  their  business;  and,  second,  by  pro- 
curing an  actual  limitation  of  the  grind  when  the  business 
became  too  large.  The  whole  device  was  that  known  as  the 
'^ bogus  independent";  i.  e.,  a  false  independent  organized 
for  the  purpose  of  fraudulently  breaking  the  market  of  the 
actual  independents,  by  selling  under  conditions  with  which 
they  cannot  compete.  It  was  a  means  of  secret  price  dis- 
crimination. 

8.  Defendants'  Entbt  into  the  Candt  Business. 
(A)    maniebbe-toe. 

As  already  stated,  the  Clinton  Sugar  Refining  Company, 
a  subsidiary  of  the  National  Candy  Company,  began  grind- 
ing com  in  April,  1907.  The  original  capacity  of  the  plant 
was  5,000  bushels,  of  which  the  National  Candy  Company 
itself  consumed  about  one-third.  In  1906  Bedford  had  an 
interview  with  Kersting,  the  gen[983]eral  manager  of  the 
Clinton  Company,  and  told  him  that  he  was  violating  his 
old  contract  with  Warner,  which  forbade  his  entering  the 
business.  Walden  met  Peckham,  the  president,  in  that  year, 
and  suggested  that  his  plan  for  reconstruction  might  yet  he 
stopped  before  completion* 

These  preliminaries  did  not  stop  the  erection  of  the  plant, 
and  in  the  autumn  of  1907  the  Com  Products  Refining  Com- 
pany bought  out  an  old  syrup  company  called  the  Manterre- 
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Yoe  Syrup  Company,  which  had  been  in  existence  since 
1898.  Manierre,  the  president  of  the  company,  who  certainly 
was  bought  out  under  pressure,  at  the  request  of  the  Com 
Products  Befining  Company  remained  as  president  and 
agreed  not  to  mention  the  fact  that  the  business  had  been 
sold  to  them.  In  1908  the  Manierre- Yoe  Syrup  Company 
began  for  the  first  time  to  manufacture  certain  grades  of 
candy,  such  as  gumdrops,  made  largely  of  glucose.  The 
identity  of  the  purchaser  becoming  suspected,  there  was  in 
February  of  1909  an  interview  at  which  were  present  Bed- 
ford, Hoops,  and  Peckham,  the  president  of  the  National 
Candy  Company.  At  this  interview  nothing  definite  was 
settled,  but  each  party  assumed  a  somewhat  threatening 
posture  toward  the  other,  and  later  another  meeting  took 
place  between  Bedford,  Walden,  and  Peckham.  At  that 
time  Bedford  said  that  Peckham  had  promised  not  to  in- 
crease his  plant,  to  which  Peckham  answered  that,  while  he 
had  said  this,  yet,  if  the  Com  Products  Refining  Company 
went  into  the  candy  business,  he  would  increase  his  own  glu- 
cose plant.  Bedford  answered  falsely  that  he  was  not  in 
the  candy  business,  though  he  had  long  since  bought  and  was 
using  the  Manierre- Yoe  Company  as  a  "fighting  ptoposA- 
tion."  Before  this  meeting  Bedford  had  asked  Hoops,  who 
arranged  the  interview,  to  induce  Peckham  not  to  increase 
his  own  grind,  and  Peckham  had  told  Hoops  his  terms  as  he 
repeated  them  to  Bedford. 

Meanwhile  the  Corn  Products  Refining  Company  was 
using  its  ownership  of  the  Manierre- Yoe  Syrup  Company 
secretly  to  compete  at  cost  or  less;  the  proof  is  to  be  found 
in  the  correspondence.  On  May  26,  1908,  Bedford  wrote 
Smith  that  the  gumdrops  which  were  being  put  out  by  the 
Manierre- Yoe  Company  should  be  sold  at  cost,  since  they 
were  a  "fighting  proposition" — a  direction  which  F.  T. 
Bedford  and  Smith  proceeded  to  put  into  execution.  On 
May  4j  1909,  Morton  wrote  to  Bedford  that  they  should  go 
into  the  candy  business  to  regulate  prices  sufficiently  to 
deter  ambitious  candy  manufacturers  from  engaging  in  the 
glucose  business;  that  this  would  be  the  best  protection  to 
the  Corn  Products  Refining  Company ;  that  they  could  meet 
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tills  competitioii  better  on  candy  than  on  confectioner's  glu- 
cose; and  that,  unless  the  Clinton  factory  was  disposed  to 
go  out  of  business  and  close  up,  he  would  be  in  favor  of 
going  into  the  candy  traffic  and  staying  there.  This  letter 
was  certainly  written  to  be  shown  to  Hoops,  and  was  in 
fact  sent  by  Hoops  to  the  National  Candy  Company.  The 
only  reasonable  explanation  is  that  it  was  of  a  piece  with 
the  interviews  which  were  going  on  during  the  spring  of 
1009.  It  can  have  no  otlier  interpretation  than  a  threat, 
with  the  purpose  of  compelling  the  Clinton  Company  either 
to  close  up  its  business  or  to  limit  its  supply.  Yet  on 
July  18,  1909,  [984]  Bedford  wrote  Hoops,  on  receiving 
a  price  Ikt  of  the  Manierre-Yoe  Company,  that  it  was  the 
first  time  he  had  ever  seen  or  heard  of  it.  His  letter  reads 
as  though  the  company  was  one  of  which  be  heard  by  infor- 
mation only,  and  is  a  deceitful  attempt  to  make  Hoops 
suppose  that  he  had  nothing  to  do  with  its  comp^ition.  Fol- 
lowing this  letter,  Hoops  says  that  Bedford  denied  that 
he  had  any  own^ship  of  the  Manierre-Yoe  Company,  when 
directly  challenged.  It  was  impossible  for  Hoops  to  put 
any  other  interpretation  upon  the  letter  without  implying 
that  Bedford  was  deliberately  int^iding  to  mislead  him. 

(B)    THE  IWJfYKLTT  O&HDT  OOMPANT. 

Bedford  called  together  the  candy  makers  twice  in  con- 
ference, once  in  July,  1909,  and  later  at  Chicago.  At  each 
of  these  meetings  Bedford  told  them  that  the  defendants 
were  losing  a  part  of  their  trade  in  glucose,  owing  to  the 
competition  of  the  Clinton  Company,  and  that  he  wished 
them  to  buy  more  of  him.  Otherwise,  he  said  he  would 
be  forced  himself  to  go  into  the  candy  business. 

These  conferences  apparently  did  not  have  the  desired 
result  of  securing  to  the  Com  Products  Refining  Company 
so  much  of  the  candy  business  as  they  thought  should  be 
theirs,  and  the  Novelty  Candy  Company  was  purchased  in 
January,  1910,  with  three  old  candy  plants  at  Jersey  City, 
Pittsburgh,  and  Memphis,  to  which  was  joined  the  Manierre- 
Yoe  Company,  purchased  nearly  three  years  earlier.  All  of 
these  factories  Bedford  described  at  the  trial  as  junk  and 
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excused  his  purchase  of  them  because  of  the  defendants' 
ignorance  of  the  candy  business.  It  is  quite  certain  that  for 
the  years  1910  and  1911  they  ran  jointly  at  a  loss,  and  in 
the  year  1912  the  loss  of  the  whole  Novelty  Candy  Company 
amounted  to  over  $100,000,  counting  the  liquidation  of  the 
Pittsburgh  plant,  which  caused  a  loss  of  $48,000.  The 
Manierre-Yoe  Company  was  generally  operated  at  a  profit 
and  has  so  continued  to  the  present  time.  At  times  the 
Jersey  City  plant  has  shown  a  profit,  but  the  total  candy 
business  had  always  been  at  a  book-keeping  loss,  at  least 
till  1914. 

That  this  loss  was  due  to  the  low  price  at  which  the 
product  was  sold  many  candy  makers  believed,  though, 
taken  alone,  their  testimony  would  not  be  convincing.  Some 
of  the  manufacturers  complained  that  they  were  driven  out 
of  business;  some  said  they  had  nothing  to  complain  of. 
The  conclusion  of  competitors  that  a  competition  they  have 
been  unable  to  bear  is  necessarily  below  cost  is  by  no  means 
compelling  evidence,  at  least  when  it  is  as  little  unanimous 
as  this,  jet  the  composite  of  all  the  proof  here  leaves  little 
doubt  The  method  of  the  defendants^  entry  into  the  field, 
their  purchase  of  useless  plants,  which  thej  operated  at  a 
loss,  their  avowed  coat  prices  when  first  operating  the 
Manierre-Yoe  Company,  and  Bedford's  confessed  policy  of 
selling  such  products  at  cost  (his  letter  to  F»  T.  Bedford  of 
March  28,  1910),  their  double-dealing,  their  efforts  to  ex- 
clude or  restrict  the  Clinton  Company,  the  covert  threats 
to  candy  makers,  not  only  at  the  conferencesj  but  more 
openly  in  the  Joy  Morton  letter  above  quoted,  and  the 
last  passage  of  Bedford's  letter  to  Hoops  of  July  13,  1909— 
all  these  together  make  it  so  inherently  prob[985JabIe  that 
they  did  put  into  effect  ruinous  prices  as  to  justify  such  a 
conclusion.  Their  excuse  that  they  were  deceived  in  the 
purchase  of  the  Novelty  Candy  Company  overtaxes  my 
credulity.  They  were  experienced  men  of  affairs,  in  con- 
stant touch  with  the  candy  trade,  well  able  to  go  outside  for 
sound  advice,  if  they  did  not  have  it  within  their  own  num- 
bers. Quite  another  purpose  fits  much  more  easily  into  the 
frame^  and  that  purpose  I  find  tliat  they  entertained. 
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IX.  UNREASONABLE  FRIGES   AND   MANIPULATION   OF  FRIGES. 

The  profit-sharing  plan  ceased  at  the  end  of  1909,  al- 
though its  results  necessarily  endured  for  another  year,  as 
the  consumer  could  not  get  its  retained  profit  unless  he 
dealt  exclusively  with  the  Corn  Products  Refining  Company 
during  1910.  The  position  of  the  Government  is  that  by 
a  preconcerted  effort  the  defendants  in  the  years  1910-1911 
attempted  to  drive  down  the  price  of  the  main  products, 
starch  and  glucose,  to  such  a  point  that  the  independents 
could  not  live,  meanwhile  making  up  the  profits  necessary 
for  their  own  dividends  by  the  sale  of  their  package  starches, 
grape  sugar,  and  their  other  specialties.  The  defendants 
assert  that  the  decline  in  price,  which  all  concede  took  place 
in  the  years  1910-1911,  was  the  result  of  a  fall  in  the  price 
of  corn,  and  that  the  prices  kept  pace  with  com  without 
any  deliberate  or  concerted  action  on  their  part,  or  indeed 
without  any  power  by  them  to  control  prices,  had  they  de- 
sired to  do  so. 

1.  The  so-called  Low-Pbicb  Oampaion  of  1910  and  1911. 
(a)  outline  of  the  plan. 

That  the  defendants  contemplated  just  such  a  maneuver 
and  supposed  themselves  capable  of  carrying  it  out,  their 
private  correspondence  abundantly  proves.  The  effort  ap- 
pears first  in  Walden's  letter  to  Bedford  of  July  1,  1909, 
in  which  he  says  that  they  have  capacity  to  supply  all  of 
the  glucose  trade,  and  are,  in  fact,  only  supplying  60  per 
cent.  What  he  proposes  is  to  make  that  portion  which  they 
do  not  control  feel  the  force  of  their  competition,  which 
cannot  be  done  under  the  profit-sharing  plan.  This  depends 
chiefly  upon  the  company's  ability  to  produce  its  products 
at  a  minimum,  which  must  be  done  by  an  increase  of  output 
and  an  abandonment  of  the  profit-sharing  plan.  His  pro- 
posal was  that  the  profit-sharing  plan  be  declared  off,  and, 
to  quote  his  lively  language,  "then  open  the  sluice  valves 
and  force  our  competitors'  hands  during  the  most  effective 
season  of  the  year — the  fall  and  winter  months.  Quick 
action  of  this  kind  would  most  assuredly  deter  any  of  those 
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who  now  contemplate  building  glucose  factories."  Bed- 
ford's marginal  notes  upon  this  letter  are  instructive.  They 
are  as  follows:  *'Make  them  sell  at  a  loss,"  "Yes.  By 
making  a  loss,'' 

Bedford  answered  this  letter  on  July  12,  saying  that  the 
principal  object  of  making  a  larger  profit  sharing  is  to 
effect  a  low  price  for  next  year:  . 

"  In  thl6§  Mter  you  say  tliey  have  40  per  cettt.  Good^-thaE  la  the 
place  to  make  a  low  price-  In  this  memo  you  also  state  that  their 
sales  for  tiiJs  year  were  so  low  that  the  prSce  of  corn  would  make 
them  of  Httle  or  no  profit — good.  Then,  we  do  not  need  to  make  our 
reduction  until  next  year." 

[986]  On  July  7  Bedford  wrote  to  Walden  as  an  alterna- 
tive of  a  contract  arrangement  with  the  confectioners  that 
they  must  consider  making  their  price  low,  commencing  on 
the  1st  of  pJanuary.  His  phm  was  to  keep  the  price  fairly 
good  for  January  until  the  competitors  had  conceded  10 
cents  for  profit -sharing,  then  they  were  to  make  competitionj 
and  the  more  the  competitors  sold  at  a  loss  the  better  the  ulti- 
mate result  for  them.  On  the  same  day  AValden  answered 
Bedford  tliat,  if  the  primary  object  was  to  sell  during  the 
next  year  at  unprofitable  prices,  he  would  begin  in  the  au- 
tumn, as  more  injury  could  be  done  than  in  the  first  six 
months  after  January  1;  he  would  put  a  ruinous  price  in 
force  on  September  1,  which  would  force  the  competitors  to 
make  a  concession  on  contracts  already  entered  into,  "  there- 
by robbing  them  of  the  opportunity  to  obtain  profitable  de- 
liveries on  low-priced  corn  conditions  the  balance  of  the 
yean" 

On  July  S  F.  T.  Bedford  wrote  to  his  father  suggesting  5 
cents  profit-sharing  and  a  10-cent  profit  on  100  pounds, 
which  would  make  the  business  done  by  the  competitors  un- 
profitable. Whether  the  10  cents  pix^fit  would  pay  5  cents  on 
the  preferred  stock  would  depend,  says  he,  entirely  upon 
the  profit  made  on  the  other  products.  It  was  equivalent  to 
not  over  4  cents  a  bushel,  and  out  of  the  14,000,000  bushels 
ground  in  the  glucose  would  give  a  return  of  only  $560,000. 
It  would  be  necessary,  therefore,  on  the  11,000,000  bushels 
which  remained  to  make  a  profit  considerably  more  than  the 
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profit  on  glucose.  He  was  certain,  however,  that  10  cents 
profit,  with  5  cents  profit-sharing,  would  make  the  business 
very  unprofitable  to  competitors.  As  to  his  father's  sugges- 
tion that  they  take  it  out  of  this  year's  earnings,  because  they 
would  make  more  this  year  than  next,  it  was  itself  a  good 
argimient  for  terminating  the  profit-sharing  now,  so  as  to 
bring  about  the  low-price  condition  partially  in  this  year 
and  partially  in  the  next.  Bedford  answered  on  July  9,  in 
the  letter  already  quoted,  showing  how  much  of  an  impedi- 
ment the  profit-sharing  had  been  to  glucose  makers  and  how 
good  in  comparison  had  been  the  starch  makers'  profits  which 
Joy  Morton  had  seen.  This  memorandum  he  inclosed  to 
Walden  on  the  same  day  with  a  letter,  saying  that  they 
agreed  that  any  scheme  which  obliged  the  customers  to  sell 
at  much  lower  prices  than  their  own,  as  the  profit-sharing 
did,  had  been  a  great  servant  to  the  company.  He  was 
doubtful  about  changing  it  at  that  time,  but  next  year  was 
to  be  some  one's  "Waterloo."  In  another  memorandum  to 
Walden,  of  July  12,  1909,  perhaps  also  in  reply  to  Walden's 
of  July  1,  he  suggests  the  possibility  of  making  out  of  the 
profits  for  1909  a  reduction  of  10  cents  a  hundred  and  so  in- 
ducing the  competitors  to  commit  themselves  to  their  cus- 
tomers, and  thereafter  to  reduce  the  prices  so  that  their  pro- 
portion of  the  business  should  be  very  unprofitable : 

"  If  they  faU  to  keep  their  agreements  with  the  trade,  it,  of  course, 
would  come  bade  to  us,  and  we  might  get  100  per  cent." 

In  that  event  the  competitors  would  go  to  the  mixers,  and 
the  Com  Products  Eefining  Company  would  have  to  make 
the  syrup  prices  relative  to  what  they  sold  glucose  at.  He 
asks  for  possible  prices  at  [987]  which  to  sell  syrups  so  that 
the  glucose  price  to  the  mixers  would  still  be  low. 

Walden  answered  on  the  15th  of  July,  suggesting  that 
after  their  many  talks  his  conclusion  was  that  the  best  re- 
sults would  be  to  set  the  level  of  their  prices  in  December 
and  January  at  such  a  point  as  to  lure  on  the  competitors 
toward  foolish  contracts,  by  reasonably  high  prices  induc- 
ing them  to  make  contracts  to  such  an  extent  even  as  to  en- 
croach upon  tiMir  own  part  of  the  trade,  warning  the  trade 
to  secure  from  the  competitors  agreements  to  guarantee 
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against  Corn  Products  Refining  Company  prices.  "Then,** 
he  says,  "  having  got  them  to  secure  as  much  as  possible,  let 
the  Com  Products  Refining  Company  set  in  to  make  it  un- 
profitable to  the  competitors."  Before  entering  on  such  a 
campaign,  and  to  avoid  the  possibility  of  their  competitors 
being  driven  from  the  confectionery  trade  to  other  lines,  he 
would  suggest  that  contracts  be  entered  into  with  the  mixing, 
tanning,  and  other  trades  to  secure  those.  After  the  time 
arrived  when  competitors  had  contracted  practically  all  they 
could  arrange  to  handle,  then  they  could  open  their  "  sluice 
valve." 

This  correspondence  was  all  six  months  in  advance,  and 
prices  actually  remained  high  into  November.  On  Novem- 
ber 4,  1909,  Walden  wrote  Bedford  that  the  most  important 
thing  was  the  danger  of  their  competitors  making  contracts 
for  the  ensuing  year  at  to-day's  high  level.  Bedford  had  ob- 
viously suggested  to  him  a  cut  in  price  of  some  50  points  in 
a  day  against  that  possibility — a  possibility  which  had  been 
actual  in  the  previous  year.  He  warns  Bedford  against  such 
a  sudden  drop  in  prices.  A  decline  of  10  points  a  day  would 
be  more  reasonable;  a  reduction  of  25  or  50  points  would 
shock  the  trade.  He  believed  that  they  could  prevent  any 
of  the  competitors  from  making  any  profitable  contracts  for 
next  year,  but  the  prime  condition  was  to  prevent  them  from 
taking  advantage  of  the  present  high  profits;  that  to  him 
was  a  most  important  item  to  consider.  The  price,  in  fact, 
began  to  drop  at  once.  On  November  15  it  was  $1.95;  it 
had  dropped  10  cents  in  the  next  week,  though  by  January 
14  it  had  risen  again.  It  continued  dropping  far  a  whole 
year  until  on  January  10, 1911,  it  had  reached  $1.25,  70  cents 
less  than  at  the  time  the  letter  was  written. 

In  1910  certain  of  the  correspondence  shows  that  the  par- 
ties understood  they  were  carrying  out  the  policy  outlined 
in  the  foregoing*  Wnldeti  wrote  to  his  brokers  on  February 
19,  1910,  that  ''the  policy  of  Com  Products  Refining  Com- 
pany adopted  about  a  month  ago  was  to  sell  goods  for  the 
coming  year  at  a  very  close  margin,"  by  which  policy  he 
believed  that,  with  their  own  low  cost  of  manufacture,  he 
could  force  the  competitors  to  "ciy  quits."    It  was  their 
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intention  to  adhere  strictly  to  the  policy  and  to  produce  the 
result  which  they  were  assured  would  be  successful.  The 
buyer  who  remained  in  the  open  market  and  took  advantage 
of  daily  conditions  would  undoubtedly  reap  the  best  benefit. 
The  most  dangerous  kind  of  contract  for  a  competitor  to 
make  was  to  guarantee  against  their  own  prices,  for  if  they 
made  enough,  and  the  Com  Products  Eefining  Company 
saw  fit  to  drive  the  price  down  lower,  it  would  be  5  cents 
worse  for  them  than  for  that  company.  By  this  5  cents  he 
referred  to  the  fact  that  [988]  the  competitors,  in  order  to 
sell  to  their  customers,  must  still  pay  the  accrued  profits  for 
the  year  1909,  which  were  not  due  until  the  end  of  1910. 

Bedford,  in  the  letter  to  his  son  of  March  28,  1910,  de- 
clares his  policy.  It  was  to  subordinate  all  profits  and  to  use 
all  their  energies  to  increasing  the  grind.  No  thought  of 
profits  even  in  specialties  at  first  should  come  in,  which  in 
any  possible  way  might  interfere  with  the  greatest  volume 
of  business.  Candy  without  profit,  syrup  without  profit, 
jam  and  jelly  without  profit — all  to  increase  or  maintain  the 
volume  of  business.  Profits,  if  need  were,  should  go  to  8,  if 
necessary  to  5,  cents  a  bushel,  and  if  that  did  not  serve  to 
retain  their  position  the  prices  should  go  practically  to  cost, 
making  up  by  getting  good  prices  in  good  seasons. 

There  could  hardly  be  a  more  imequivocal  statement  of 
policy  than  this,  or  one  which  better  fitted  the  plan  as  the 
Government  asserts  it. 

(B)    KXECUndN   OF  THE  PLAN. 

How  far  the  defendants  have  succeeded  in  executing 
the  plan  suggested  in  the  correspondence  cannot  be  abso- 
lutely proved,  but  I  am  disposed  to  think  the  evidence  con- 
vincing that  they  actually  did  succeed,  just  as  they  had  pro- 
posed. The  matter  Is  somewhat  complicated  by  several  fac- 
tors: First,  that  the  price  of  com  began  to  go  down  in  June 
of  1909  until  April  of  the  next  year.  From  then  until  the 
Ist  of  September  it  rose,  but  fell  again,  until  on  February  1 
it  had  reached  only  25  cents  a  bushel.  (The  price  of  com 
is  throughout  figured  after  deducting  the  sale  price  of  the 
by-products,  and  the  prices  are  therefore,  of  course,  con- 
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ventional.  Both  parties  accept  this  method  for  conven- 
ience.) From  then  until  November  1,  1911,  it  rose,  and 
continued  with  variations  at  between  50  and  55  cents  until 
the  end  of  1912,  when  it  fell  again  to  less  than  30  cents.  It 
is  perfectly  true,  as  the  defendants  assert,  that  the  price  of 
both  glucose  and  pearl  starch  varied  generally  with  that  of 
com.  The  chart  put  in  evidence  by  the  defendants  shows 
that  after  the  middle  of  the  year  1908,  when  competition 
had  become  effective,  the  prices  had  a  general  correspond- 
ence ;  but  a  closer  examination  shows,  I  think,  that  there  was 
a  very  large  drop  in  net  profits,  just  as  the  defendants  pro- 
posed. We  may  begin  with  gross  profits,  by  which  I  mean 
the  difference  between  the  price  of  corn  (the  value  of  by- 
products being  deducted)  and  the  price  of  glucose  and 
starch.  This  difference  is  called  the  "  spread."  For  glucose 
the  average  gross  profits  for  the  year  1908  had  been  38  cents, 
and  for  1909,  33 ;  in  1910  it  dropped  to  27  cents,  and  in  1911 
to  25  cents;  it  rose  in  1912  to  81  cents,  again  in  1913  to  32 
cents;  1914  is  not  a  fair  test,  owing  to  the  war. 

Similarly,  in  the  case  of  starch  the  gross  profits  fell  from 
29  cents  in  1908  and  23  cents  in  1909  to  18  cents  in  1910 
and  15  cents  in  1911.  In  1912  it  rose  to  20,  and  to  21  cents 
in  1913.  The  lowest  figures  in  each  case  were,  therefore, 
reached  in  1910  and  1911,  the  period  during  which  the  cam- 
paign was  to  be  carried  on  as  planned  in  the  letters  already 
mentioned.  It  should  be  remembered  that  this  gross  profit 
by  no  means  shows  the  full  proportional  fall  in  prices  for 
competitive  purposes,  because  out  of  it  must  come  cost  of 
production,  and  [989  J  this,  so  far  as  appears  in  the  testi- 
mony, was  constant.  If,  for  illustration,  we  suppose  a  profit 
of  10  cents  a  bushel  on  glucose  and  8  on  starch  in  the  year 
1909,  we  should  have  a  manufacturing  cost  of  23  cents  and 
15  cents,  respectively.  We  should  find  the  net  profits  on 
glucose  to  be  10,  4,  and  &  cents  for  the  years  1909,  1910, 
and  1911,  indicating  a  cut  in  earnings  of  60  per  cent  and  80 
per.  cent.  In  starch  the  figures  would  be  8,  8,  and  nothing, 
an  even  more  radical  cut  If  we  supposed  even  that  net 
profits  were  50  per  cent  of  gross  in  1909,  the  ^^ures  would 
still  be  l&l,  10^,  and  8^  for  glucose,  and  10,  6,  and 
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5  for  starch.  The  last  figures  certainly  presuppose  too 
much  net  profit  in  1909,  yet  they  show  a  decrease  of  60 
per  cent  in  net  earnings.  The  earlier  figures  are  prob- 
ably not  too  low  for  net  profits,  at  least  on  glucose.  All 
this  assumes  a  fixed  cost  of  production,  and  no  suggestion 
is  made  of  any  improvement  in  technique  during  the  period. 
We  may  be  sure  that  such  evidence  would  be  forthcoming, 
if  it  existed,  because  the  proof  lay  easily  within  the  defend- 
ants' power  to  produce.  Nor  can  we  suppose  that  the  first 
imit  of  Argo  which  opened  on  March  28,  1910,  affected  the 
cost,  since  it  is  imiformly  stated  that  a  plant  of  10,000  or 
15,000  has  full  economic  efficiency. 

The  subsequent  rise  of  prices  in  1912  and  1913  may  have 
been  due  to  the  change  in  the  differential  between  grape 
sugar  and  glucose,  or  to  the  investigation  preceding  this  suit. 
I  think  the  causes  of  this  rise  too  uncertain  and  speculative 
to  justify  any  finding. 

(C)    SALES  BELOW  COST. 

The  Government  in  further  proof  of  the  execution  of  the 
low-price  campaign  asserts  that  the  defendant  was  actually 
selling  glucose  at  less  than  cost  during  portions  of  the  year 
1911.  That  they  were  for  some  time  selling  "  Karo  "  syrup 
at  less  than  cost  above  glucose  is  abimdantly  shown,  and  will 
be  considered  when  I  come  to  the  syrup-mixing  business. 
The  contention  regarding  glucose  rests  on  some  tables  sent 
by  F.  T.  Bedford  to  his  father  in  May,  1912,  designed  to 
show  the  cost  of  "  Karo.*'  These  tables  are  figured  upon  the 
price  which  the  glucose  that  went  into  "  Karo ''  would  have 
brought  upon  the  market,  and  were  the  subject  of  a  long  and 
complicated  controversy  at  the  trial.  The  tables  show  the 
price  at  which  glucose  was  billed  to  the  syrup-mixing  house, 
which  was  in  all  cases  somewhat  less  than  the  price  at  which 
it  sold  in  tanks,  the  difference  being  designed  apparently  to 
represent  the  selling  cost.  In  order  to  get  the  profits  on  the 
glucose  included  in  the  **  Karo  "  sales,  the  cost  of  manufac- 
turing the  glucose  which  was  shown  on  the  tables  was  sub- 
tracted from  the  price  at  which  it  was  billed  to  the  syrup 
house,  and  the  resulting  difference  was  stated  in  cents  profit 
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per  pound.  In  certain  instances  this  profit  appears  as  a  loss. 
For  example,  in  April  and  May  of  1911  the  sales  touched 
their  lowest  point,  showing  either  a  loss  or  only  1  cent  profit 
per  100  pounds,  and  it  is  upon  these  instances  that  the  Grov- 
emment  relies  to  prove  its  position.  Similar  tables  were 
made  for  "  White  Flake  "  syrup  and  for  the  standard  syrups 
of  the  defendants,  which  show  either  losses  or  negligible 
profits  for  the  same  months. 

Moffett  attempted  to  explain  away  the  effect  of  this  proof 
as  fol[ 990] lows:  He  said  that  the  tables  in  the  column  con- 
taining the  selling  prices  showed,  not  the  price  of  glucose  at 
the  time  of  delivery,  but  at  the  time  when  the  order  came  to 
the  syrup  house.  These  orders  were  for  deliveries  at  20  or  80 
days,  and  as  com  was  always  bought  against  the  orders,  so  as 
to  insure  the  profit,  the  price  of  glucose  at  that  time  was  at 
once  charged  against  the  order.  Yet  the  manufacturing  cost 
was  figured  in  the  month  in  which  the  glucose  was  made. 

Moffett  was  mistaken  in  his  recollection  of  the  plan  upon 
which  these  tables  were  prepared.  First,  his  May  vouchers 
corroborate  the  Government's  position  rather  than  his  own, 
for  they  show  the  price  of  May  deliveries  as  $1.20^,  and  the 
tables  show  them  at  $1.20.  Second,  if  he  is  right,  the  prices 
of  these  May  deliveries  should  figure  opposite  the  June  syrup 
deliveries,  if  the  syrup  deliveries  were  at  20  or  30  days,  and 
were  at  once  charged  with  the  price  of  glucose  when  the 
order  was  made.  The  June  deliveries  were  therefore  being 
ordered  in  May.  Now  the  June  deliveries  were  charged  with 
glucose,  not  at  $1.20J,  but  $1.35,  which  is  much  further  from 
the  May  entry  than  $1.20J.  The  vouchers  strongly  corrob- 
orate the  GU>vemment's  interpretation. 

Yet,  if  he  were  right,  the  proof  would  still  be  that  glucose 
was  sold  at  a  loss,  or  substantially  at  cost,  because,  in  order 
to  find  the  profit  and  loss  on  glucose  under  Hoffett's  con- 
tention, it  would  be  substantially  correct  to  compare  the  cost 
of  glucose  in  one  month  with  the  price  at  which  it  is  entered 
in  the  succeeding  month,  in  the  price  column,  since  the  price 
in  the  succeeding  month  indicates  the  avera^  of  delivery 
prices  20  or  30  days  earlier,  as  has  already  been  said.  Whes 
the  market  began  to  rise,  in  some  instaiioes,  imder  this  inter- 
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pretation,  the  defendants  sold  glucose  at  a  loss.  Take,  for 
example,  the  cost  of  glucose  for  blue  "  Karo  "  in  August, 
1910,  which  was  $1.38.  The  price  of  glucose  for  blue 
"Karo''  in  the  succeeding  month,  September,  1910,  wos 
$1.85.  If  $1.35  indicates  the  average  selling  prices  20  and 
30  days  earlier  than  September,  then  in  August  the  defend- 
ants were  selling  it  at  a  loss  of  3  cents.  Again,  take  the 
price  of  glucose  for  blue  and  red  "Karo"  in  September, 
1910,  which  was  $1.28  and  $1.32,  respectively.  The  selling 
price  in  October  was  $1.20  and  $1.28,  respectively,  showing  a 
loss  in  each  case,  if  the  price  column  represents  current 
prices  20  and  30  days  earlier  than  October.  In  the  month 
of  January,  1911,  glucose  for  "White  Flake"  cost  $1.02;  the 
price  in  February  was  $1,  showing  a  loss  in  sale  of  2  cents 
per  100  pounds.  The  cost  of  glucose  for  standard  syrups  in 
August,  1910,  was  $1.38,  exactly  the  price  charged  against 
the  syrup  house  in  September,  1910.  Again,  the  cost  of 
that  glucose  in  September,  1910,  was  $1.28,  exactly  the  price 
charged  the  syrup  house  in  October,  1910. 

(D)   PBOFITS  FEOM   SPECIALTIES. 

The  Government  also  seeks  to  show  the  low  prices  of  the 
year  1910  by  deducting  the  known  profits  from  specialties 
for  the  year  from  the  profits  for  the  whole  year.  The  ce- 
maining  sum  they  divide  by  the  number  of  bushels  ground, 
and  so  get  the  net  profit  per  bushel.  Much  of  this  calcula- 
tion seems  to  me  to  be  too  speculative  for  safe  inference,  but 
I  think  there  are  some  kindred  facts  which  corroborate  [991] 
the  conclusion  that  the  profits  for  the  year  were  very  low. 
We  know  the  profits  upon  the  sale  of  standard  symps  and 
"White  Flake,"  because  they  are  contained  in  F.  T.  Bed- 
ford's tables  of  May,  1912.  We  also  know  the  number  of 
pounds  of  grape  sugar  made,  and  that  the  differential  be- 
tween grape  sugar  was  14  cents,  with  no  added  expense. 
Indeed,  if  we  were  to  accept  Edinburg's  testimony,  we 
should  have  to  make  the  differential  24  cents,  as  he  con- 
siders the  price  of  the  barrel  10  cents  cheaper;  but  tUat  ele- 
ment I  omit  The  profits  on  the  syrups  were  $522,62(5.01, 
and  the  total  differential  over  glucose  on  the  grape  sugar, 
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$226,917.48,  making  a  total  of  $749,543.49.  The  total  profits 
for  the  year  1910  were  $2,102,611.45,  leaying  a  residual  profit 
of  $1,353,067.96  to  be  accounted  for  by  the  total  grind,  kes 
the  amount  which  went  in  to  make  syrups.  The  total  grind 
was  36,203,652  bushels,  and  that  going  into  the  mixed  sjrrups 
other  than  "  Karo"  4,556,916  bushels,  leaving  31,646,739  for 
the  glucose,  grape  sugar,  and  starch.  If  we  divide  this  into 
the  residual  profits,  we  get  a  profit  of  about  4^  caats  a 
bushel.  It  should  be  remembered,  however,  that  a  substan- 
tial amount  of  this  grind  was  sold  as  Kingsf  ord's  starch  and 
thin  boiling  starch,  and  I  think  it  quite  safe  to  estimate  that 
the  profit  per  grind  on  the  staples  for  that  year  was  not  4 
cents  a  bushel.  This  was  much  lower  than  the  usual  profit 
in  the  trade.  In  Bedford's  letter  to  his  son  of  March  28. 
1910,  already  twice  quoted,  he  speaks  of  5  cents  as  a  low 
profit,  even  during  a  trade  war,  and  in  F.  T.  Bedford's  let- 
ter to  his  father  of  July  8,  1909,  he  says  that  the  proposed 
profit  of  10  cents  on  glucose  would  be  equivalent  to  only  4 
cents  a  bushel,  a  return  so  small  as  must  be  made  up  for  in 
specialties.  The  calculation  seems  to  me  added  proof  of 
the  low-price  campaign  based  upon  unquestionable  evidence. 
I  believe  that  the  profits  were  lower,  perhaps  even  as  low 
as  2.07  cents;  but  I  only  find  that  it  was  no  higher  than  4 
cents  a  bushel,  and  that  this  was  lower  than  a  fair  profit. 

It  should  be  observed  that,  under  the  calculation  as  I  have 
figured  it,  it  is  proper  to  include  in  the  number  of  bushels 
to  be  divided  into  the  residual  net  profits  the  bushels  used 
for  grape  sugar,  since  the  differential  subtracted  for  grape 
sugar  was  the  profit  over  the  profit  on  glucose,  and  that  all 
grape  sugar  made  the  profit  on  glucose  as  well  as  its  own 
differential. 

(E)    THE   JUDGMENT    OF   THE   TBADE. 

That  the  trade  supposed  the  prices  to  have  been  cut  ap- 
pears from  the  evidence  of  the  witnesses,  who  said  tiiat  prices 
were  uncomfortably  low  and  that  they  were  hard  pressed. 
Peckham,  president  of  the  Clinton  Company,  says  that  at 
times  prices  got  below  cost,  that  extremely  low  prices  went 
into  effect  after  the  rebate  plan  wad  abandoned,  that  they 
continued  until  1912,  that  in  1910  he  did  business  Witi^mt 
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any  i>rofit,  and  in  1911  with  a  very  small  one.  Hoghes,  of 
the  Union  Starch  Company,  says  that  little  or  no  money 
was  made  in  those  years.  Edinburg,  of  the  American  Maize 
Company,  says  that  in  January,  April,  May,  and  July  of 

1910  his  books  showed  a  loss,  though  not  for  the  whole  of 
the  year.  Hubinger  found  the  Com  Products  Refining  Coai- 
pany  prices  very  low;  his  plant  was  [992 J  not  profitable  in 
the  years  in  question ;  in  some  months  there  was  a  loss,  and 
in  some  months  a  profit ;  a  small  profit  at  the  end  of  the  year ; 

1911  was  better.  Piel  says  that  the  prices  were  abnormally 
low,  and  that  it  was  pretty  hard  for  a  man  to  stay  in  the 
business  during  those  years.  Douglas  says  that  the  prices 
were  lowest  in  1911 ;  an  audit  of  his  books  shows  a  net  profit 
for  the  year  ending  October  31,  1911,  of  less  than  $5,000. 
Several  of  the  witnesses  experienced  a  demand  from  their 
customers  for  a  guaranty  against  Com  Products  Refining 
Company  prices,  foreshadowed  in  the  correspondence  be- 
tween the  officers  of  the  onnpany. 

From  all  these  considerations  I  find  that  the  so-called 
"  low-price  campaign  "  actually  went  into  effect.  It  does  not 
appear  how  far  the  defendants  succeeded  in  their  maneuver 
of  inducing  their  competitors  to  load  up  with  long  con- 
tracts, though  they  did  succeed  in  discouraging  them  greatly 
with  business,  and  perhaps  this  may  have  led  directly  to  the 
complaints  out  of  which  this  proceeding  took  place.     In 

1912  the  pressure  which  they  exercised  upon  the  trade 
abated ;  but,  as  has  already  been  shown,  the  defendants  came 
under  investigation  in  the  autumn  of  1911.  How  far  there 
is  any  causal  connection  between  those  two  events,  as  I  have 
already  said,  rests  too  much  upon  inference  to  justify  a  find- 
ing. Yet  the  connection  appears  to  me  to  be  not  wholly 
Without  significance*. 

2.  MANIPUL4TI0N  Of  PSUXB. 

Enough  has  already  been  shown  in  the  expressions  of  the 
defendants  to  prove  that  at  least  they  believed  they  had  en- 
tire control  over  the  price  at  which  the  product  should  be 
sold.  Walden's  letter  of  November  4, 1909,  is  a  naive  confes- 
sion of  this  power.    He  and  Bedford  in  that  correspondence 
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are  discussing  whether  it  would  not  be  better  to  disguise 
their  power  by  a  reduction  which  would  not  be  so  unheard 
of  as  50  points  in  one  day,  which  Bedford  apparently  pro- 
posed, making,  as  he  said,  '*  one  bite  to  the  cherry."  What- 
ever was  in  fact  their  power,  the  change  in  prices  beginning 
in  November,  1909,  suggests  strongly  that  Walden's  policy 
won.  Nor  is  this  the  only  instance,  for  in  the  correspond- 
ence of  July,  1909,  in  which  they  are  discussing  abandoning 
the  profit-sharing,  the  presupposition  upon  which  the  whole 
discussion  takes  place  is  that  they  may  make  prices  as  they 
wish.  It  hardly  serves  any  purpose  to  go  over  this  matter 
once  more  in  detail;  it  is  so  constantly  implied  in  all  the 
correspondence  that  the  letters  must  be  read  to  obtain  their 
full  force.  Some  letters  in  1908  show  the  same  thing.  On 
November  20, 1908,  Smith  wired  F.  T.  Bedford,  speaking  of 
lowering  or  maintaining  prices  upon  the  assumption  that  it 
rested  with  them  to  do  so.  F.  T.  Bedford  replied  on  the 
same  day  by  a  wire  which  implied  the  same  thing.  On  De- 
cember 10,  1908,  Walden  wired  Bedford,  one  passage  of 
which  is  as  follows : 

"I  would  recommend,  first,  that  we  make  contracts  with  the  con- 
fectionery trade  to  AprU  at  present  prices ;  about  a  week  or  so  from 
now  force  the  hands  of  our  competitors  on  their  yearly  contract  by 
making  a  low-price  basis  for  them  to  work  on. 

The  plan  seems  to  have  been  put  into  effect.  On  December 
1, 1908,  the  "  spread  "  between  glucose  and  com  was  50  cents 
a  bushel;  on  [998]  February  1,  1909,  35  cents.  The  figures 
for  starch  are  43  and  24  cents.  In  each  case  the  profit-shar- 
ing is  deducted  from  the  price.  I  have  used  MaJiana's  dia- 
grammatic table,  and  not  Defendants'  Exhibit  No.  78,  which 
was  not  actually  offered  in  evidence.  No  change  in  technique 
accounts  for  this  change  in  the  "  spread,"  and  Fisher's  figures 
of  the  loss  in  com  seem  to  me  irrelevant.  Taken  in  connec- 
tion with  the  proposals  in  the  correspondence,  there  seems  to  ' 
me  no  reasonable  explanation,  except  that  the  prices  were 
manipulated  for  the  purposes  declared. 

In  the  early  years  of  the  combination  a  mere  glance  at  the 
Mahana  table  shows  that  the  com  did  not  control  the  prices, 
but  that  these  were  maintained  where  the  defendants  chose 
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to  place  them,  thou^  this  absolute  control  certainly  ceased 
after  competition  began  to  be  active. 

Many  of  the  witnesses  called  testified  that  they  followed 
the  prices  fixed  by  the  defendants,  and  this  is  imdoubtedly 
true.  The  defendants  set  the  prices  of  the  staples  of  the  in- 
dustry, published  them,  and  the  rest  of  the  trade  generally 
followed.  A  distinction  must,  however,  here  be  taken  be- 
tween actual  control  by  the  leader,  and  voluntary  following 
by  the  indq>endents.  A  producer  may  still  be  the  largest  in 
the  market,  and  yet  be  unable  to  force  others  to  follow  his 
lead.  That  would  depend  upon  his  capacity  to  fill  the  larger 
demand  which  would  arise  from  his  lower  prices.  If,  for 
example,  he  was  producing  nearly  up  to  his  capacity,  he 
would  be  imable  with  a  drop  in  price  to  increase  more  than 
to  that  limit,  and,  indeed,  it  would  be  hard  to  imagine  any 
purpose  in  lowering  his  price,  for  it  would  result  in  the 
economic  solecism  of  two  prices  in  the  same  market.  If, 
however,  the  elasticity  of  the  largest  producer's  capacity  of 
production  were  so  great  that  he  could  accommodate  it  to  the 
increased  demand  as  the  price  fell,  then  he  has  an  absolute 
power  to  compel  all  other  producers  to  follow  him  down 
when  he  lowers  his  prices. 

The  defendants  had  the  necessary  capacity.  We  may  omit 
the  years  1906  and  1907  and  take  Moffett's  table  of  grind, 
with  a  maximum  working  year  of  850  days,  which  he  gives. 
The  defendants'  utmost  capacity  and  the  yearly  grind  of  the 
industry  are  given  in  the  following  table : 


Total  grind. 

Defendants' 
fall  capac- 
ity. 

Total  grind. 

Deteidanti' 
ftail  capac- 
ity. 

igos 

84,774,000 
38,861,877 
47  887  377 
46,084,854 

31,500,000 
33,775,000 
40,776  000 
42,000,000 

1912 

47,842,167 
50,340,235 
46,801,973 

46,600,000 
63,160,000 
46,150,000 
46,876,000 

igo9 

1913 

1910 

1914 

1911 

1915 

[994]  From  this  it  appears  that  the  full  capacity  of  the 
defendants  was  equal  to  the  whole  demand  at  the  prices  fixed 
in  1913  and  1914,  to  substantially  the  full  demand  in  1912, 
to  85  per  cent  and  90  per  cent  of  the  demand  even  in  the 
low  prices  of  1910  and  1911,  and  to  the  90  per  cent,  in  1908 


Digitized  by  VjOOQIC 


602  234  FBDEBAL  BEPOBTEB,  9M. 

Opinion  of  the  Oonrt 
and  1909.  When  it  is  remembered  that  their  increased  ca- 
pacity in  Argo  was  foreshadowed  as  early  as  1909,  it  is  a 
safe  conclusion  that  in  lowering  prices  in  1910  they  exer- 
cised a  real  economic  coercion  upon  their  competitors,  and 
that  the  very  numerous  witnesses  who  said  that  they  domi- 
nated prices  were  speaking  more  than  figuratively. 

The  Government's  figures  give  a  greater  grind  than  those 
I  have  given,  but  I  choose  the  defendants  to  be  on  the  safe 
side.  I  conclude  that  their  implicit  assumption  throu^out 
tiieir  correspondence  of  a  power  to  manipulate  prices  was 
correct,  and  that  this  power  they  exercised  for  the  purpose 
of  harassing  competitors. 

The  power  to  raise  prices  is  quite  different.  It  depends 
upon  the  inducement  to  the  independents  at  existing 
prices.  After  1907  I  think  the  capacity  of  the  independ- 
ents was  sufficient  to  prevent  raising  prices  beyond  the  vague 
area  at  which  the  price  became  sufficient  to  induce  new  capi- 
tal into  the  industry.  It  was  not  possible  indefinitely  to  raise 
the  price  of  a  commodity  which,  like  this,  enjoyed  no  natu- 
ral monopoly,  and  the  power  to  raise  prices  was  limited  by 
that  fact. 

3.  Discrimination  in  Pbiobs. 

The  Government  alleges  that  the  defendant  has  discrimi- 
nated in  its  prices  among  customers;  but  the  evidence  is  very 
slight,  except  for  the  Stein,  Hirsh  &  Co.  matter.  The  meth- 
ods of  selling  "  Karo "  to  the  eventual  consumer  admit  of 
favoritism,  and  it  is  a  reasonable  supposition,  I  think,  that 
some  favoritism  was  practiced.  Bedford,  in  his  letter  to 
Walden  of  August  15,  1911,  spoke  of  the  manipulation  of 
weak  spots  by  Mr.  Durham's  trade  method  when  referring 
to  the  ^^  Karo  "  trade,  and  his  letter  to  his  son  of  September 
12,  in  the  same  year,  spoke  of  continuing  "  deals  "  in  weak 
places  as  long  as  was  thought  necessary  in  order  to  get  the 
volume  of  the  business  they  were  seeking.  I  can  find  no 
evidence  of  the  misuse  of  the  so-called  "  zone  system,^  a  sys- 
tem which  in  itself  is  entirely  capable  of  equitable  applica- 
tion. Theoretically  the  consumer  on  the  near  side  of  the 
zone  is  discriminated  against  in  favor  of  him  on  the  far 
side;  but,  if  the  zones  are  fairly  organized  and  not  toa  large. 
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and  the  radial  difference  frcmi  the  routing  point  of  places 
within  the  same  zone  is  not  too  great,  there  seems  no  objec- 
tion to  the  system,  and  it  certainly  makes  for  convenience 
and  economy  in  practice.  In  general,  I  find  the  evidence  too 
scanty  to  justify  any  finding  that  the  defendants  have  at- 
tempted a  genuine  price  discrimination,  though  they  un- 
questionably had  it  in  their  power  to  do  so. 

4.  Pbice  Manipulation  of  Gbafs  Suqab. 

The  defendants  continued  substantially  the  sole  makers 
of  grape  sugar  until  the  end  of  1908.  During  the  year  1909 
*the  Union  Company  made  about  4,000,000  pounds,  and  in 
1910  the  American  Maize  Company  began,  and  together 
they  made  about  8,000,000  pounds,  or  [995]  5  per  cent  of 
the  total  supply.  In  1911  this  had  increased  to  over  10,- 
000,000  pounds,  about  6  per  cent.  Throughout  the  year  1911 
the  differential  between  grape  sugar  and  glucose  was  14 
cents  a  hundred  in  favor  of  sugar.  The  expense  of  manu- 
facture was  substantially  the  same,  except  for  the  price  of 
the  barrel,  which  was,  perhaps,  some  10  cents  cheaper  for 
the  sugar.  The  difference  of  24  cents,  according  to  Edin- 
burg,  of  the  American  Maize  Company,  proved  an  attractive 
inducement  to  him,  and  it  is  obvious  that  the  competition 
had  begim  to  count  by  the  end  of  1911.  The  production  of 
the  American  Maize  Products  Company  for  January,  1912, 
was  about  1,500,000  pounds,  but  during  that  month  the  dif- 
ferential was  cut  by  the  Com  Products  Refining  Company 
from  14  cents  to  9  cents.  There  followed  an  immediate  dimi- 
nution of  the  production  of  the  American  Maize  Products 
Company  to  450,000  pounds  in  February.  The  differential 
continued  at  9  cents  until  July  of  that  year,  by  which  time 
the  production  of  the  American  Maize  Products  Company 
had  risen  again  to  a  point  exceeding  that  of  January.  The 
differential  was  then  cut  to  less  than  that  of  glucose  for  a 
few  weeks,  and  then  fixed  at  4  cents  until  the  middle  of  Oc* 
tober.  The  production  of  the  American  Maize  Products 
Company  broke  in  half,  whereupon  the  differential  was  re- 
stored to  9  cents  until  December  of  that  year,  when  a  slight 
differential  appeared  in  favor  of  sugar.    This  continued  sub- 
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stantially  through  the  first  half  of  the  year  1914,  when  the 
production  of  the  American  Maize  Products  Company  was 
at  an  average  of  about  600,000  pounds  a  month.  Edinburg 
says  that  the  variation  of  his  grape-sugar  production  de- 
pended entirely  upon  the  differential  between  glucose  and 
sugar;  that  when  he  found  that  differential  large  he  in- 
creased his  production,  and  as  it  fell  he  reduced  his  produc- 
tion. I  have  used  the  table  of  Benham  &  Noyes,  which  con- 
tains the  freight  differential. 

Mcffett's  explanation  of  the  change  in  the  differential  is 
that  they  had  always  thought  it  cost  more  to  make  grape 
sugar  than  glucose,  and  that  in  1912  they  discovered  thek 
mistake.  The  coincidence  between  the  growth  of  the  compe- 
tition and  the  slow  change  downward  of  the  differential  is 
better  reconciled  with  the  more  obvious  explanation.  More- 
over, it  is  very  hard  for  me  to  believe  that  persons  as  skilled 
in  the  detailed  expenses  of  production  as  the  defendants 
should  for  so  many  years  have  been  misled  as  to  an  operating 
cost  which  must  have  been  fairly  obvious  in  itself.  Whether 
they  kept,  as  Edinburg  did,  any  record  of  their  operating 
cost,  does  not  appear;  but  it  seems  to  me  too  much  to  ask 
us  to  accept  the  explanation  suggested.  I  find  that  they 
manipulated  the  price  of  grape  sugar  to  meet  competition 
and  that  they  had  knowledge  of  the  amount  of  that  compe- 
tition. 

X.   EFFORTS    TO   FIX    PRICES    AND   TO   RESTRICT   PRODUCTION. 

1.  Stabch  Agbeement  of  1906. 

In  1906  the  Com  Products  Refining  Company  produced 
only  about  63  per  cent  of  the  total  starch  made,  and  a  meet- 
ing took  place  at  New  Haven  between  Walden  and  Eeich- 
man,  representatives  of  the  Com  [996]  Products  Refining 
Company,  and  Piel  and  Douglas  and  Tooker,  independents. 
What  took  place  at  this  meeting  is  in  dispute  under  the 
testimony,  Hubinger  says  that  the  Corn  Produrts  Refining 
Company  was  to  set  the  price  and  the  others  were  to  fol- 
low. Douglas  says  that  they  did  not  agree  to  maintain 
a  price>  but  that  it  was  an  informal  talk,  in  which  they  en- 
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deavored  to  maintain  each  other's  prices,  which  were  to  be 
based  on  Chicago  rates.  Tooker,  the  vice  president  of  the 
Douglas  Company,  says  that  there  was  no  agreement  to 
maintain  prices,  though  they  discussed  the  matter  generally, 
and  Reichman  corroborates  him.  It  was  agreed,  however, 
that  Reichman,  under  an  assimied  name,  should  write  to 
Hubinger's  brother  under  an  assumed  name,  stating  the  rates 
from  Chicago,  upon  which  the  prices  were  to  be  based. 
Those  witnesses  who  say  that  no  agreement  was  made  insist 
that  this  letter  was  only  for  the  purpose  of  informing  Hub- 
inger  of  the  freight  rates.  The  letter  is  in  evidence,  dated 
November  8,  1906.  Some  of  the  matters  in  it  certainly  sug- 
gest a  price  agreement  For  example,  it  is  stated  that  on 
starch  guaranteed  to  comply  with  the  national  Food  and 
Drug  act  the  price  is  to  be  15  cents  above  the  price  of  ordi- 
nary pearl  starch,  a  subject  having  nothing  to  do  with  freight 
rates. 

This  document  seems  to  bear  out  the  construction  placed 
upon  the  interview  by  Douglas  and  Hubinger,  and  I  believe 
and  find  that  there  was  an  informal  understanding  by  which 
the  persons  at  the  interview  were  to  maintain  the  price  of 
starch.  There  is  no  evidence  as  to  how  long  this  continued, 
but  I  hardly  think  that  it  lasted  very  long. 

In  connection  with  this  may  be  noted  the  correspondence 
regarding  splitting  commissions  by  starch  brokers,  a  prac- 
tice which  Walden  endeavored  to  prevent  This  effort  was 
imdoubtedly  to  maintain  the  defendants'  own  prices  uni- 
form, and  was  therefore  of  an  entirely  different  character. 
That  the  Com  Products  Kefining  Company  should  desire 
not  to  have  varying  prices  on  their  own  products  in  the 
same  market  was  in  no  sense  illegal.  Indeed,  the  opposite 
practice  lends  itself  readily  to  that  price  discrimination 
which  is  an  easy  device  for  monopoly. 

There  were  several  meetings  in  1909,  both  in  New  York 
and  Chicago,  between  Bedford  and  the  starch  makers.  The 
upshot  of  these  meetings  is  in  considerable  dispute.  Doug- 
las says  that  in  one  of  them  Bedford  directly  proposed  the 
joint  reduction  of  grind,  but  the  others  refused.  Tooker 
denies  that  Bedford  made  any  such  proposal,  and,  on  the 
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contrary,  says  that  he  refused  a  price  agreement  when  it 
was  suggested  to  him.  Reichman  bears  out  Bedford,  but  he 
is  not  a  weighty  witness.  Some  time  in  1909  Hubinger  and 
Bedford  had  another  private  conversation  about  curing  the 
demoralization  of  the  business,  in  which  Hubinger  says  that 
Bedford  told  him  the  only  way  he  knew  was  to  restrict  the 
grind.  Hubinger  suggested  a  clearing  house.  Bedford  ac- 
knowledges that  the  conversation  took  place,  but  denies  that 
at  that  or  any  other  time  he  ever  suggested  restriction  of  the 
grind  to  any  one.  Taken  on  the  testimony  alone,  there  is 
hardly  sufficient  evidence  to  justify  a  finding  that  he  did; 
but  his  letter  to  Walden  on  July  9, 1909,  makes  the  weight  of 
probability  in  favor  [997]  of  the  fact  as  testified  by  Hu- 
binger and  Douglas,  and  certainly  altogether  discredits  Bed- 
ford's denial.  This  was  one  of  the  letters  discussing  the  ter- 
mination of  the  profit  sharing,  of  which  a  number  have 
already  been  noticed.  In  giving  his  reasons  for  not  an.- 
nouncing  the  profit  sharing  at  that  time,  he  said  that  tb^e 
were  several  things  under  consideration,  of  which  he  enu- 
merated five.  The  first  was  an  agreement  as  to  total  grind; 
the  third,  possibility  of  going  into  the  candy  business.  Bed- 
ford was  necessarily  wholly  unable  to  give  any  explanation 
for  this  letter,  except  the  childish  one  that  it  might  have  been 
a  typographical  error,  or  that  it  might  refer  to  a  limitation 
of  his  own  grind. 

On  the  same  day,  in  his  second  letter  to  Walden.  which 
has  already  been  noticed,  he  was  discussing  what  should  be 
said  to  the  candy  makers  in  relation  to  the  company's  right- 
eous resentment  at  the  aggressive  attitude  of  the  National 
Candy  Company.  He  says  that  their  suggestion  that  the 
candy  makers  shall  buy  of  them  is  very  moderate,  and  does 
not  bring  about  any  aggressive  competition  with  the  Na- 
tional Company,  because  they,  the  candy  makers,  were  to 
agree  with  the  National  Candy  Company  to  maintain^  good 
prices,  and  that  the  only  reason  why  the  defendants  could 
consider  the  proposal  was  that  Hoops  and  Heide  guaranteed 
promises  of  the  National  Candy  Company  to  at  feast  a  limi- 
tation of  their  glucose  business,  whidi  was  a  matter^  how- 
ever, of  which,  perhaps,  tli^y  could  not  talk,  because  it  might 
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be  illegal*  Bedford  admitted  that  Hoops  and  Heide  said 
that  they  could  get  a  limitation  from  the  Clinton  Company, 
but  insists  that  he  did  not  entertain  the  proposal. 

There  cannot  be  the  least  doubt  that  in  1909  one  of  the 
devices  which  was  in  the  defendants'  minds  was  a  limitation 
of  the  grind,  and  this  contemporaneous  documentary  revela- 
tion of  their  purposes  to  my  mind  makes  it  probable  that 
the  discussion  was  of  the  tenor  which  Douglas  and  Hubinger 
remember.  I  do  not  believe  that  there  was  any  such  agree- 
ment, because  my  conclusion  is  that  during  that  year  the  de- 
fendants decided  upon  lowering  the  price  by  their  own  low- 
price  campaign. 

2.  The  Suppression  of  Pboposed  Ck>MPANn£8. 

(▲)    federal  bybup  refining  company. 

The  Government  asserts  that  Bedford  procured  the  sup- 
pression of  a  proposed  glucose  company  in  the  autumn  of 
1912.  This  rests  chiefly  upon  the  testimony  of  Bertram 
Orde,  a  witness  hostile  to  the  defendants.  He  had  organ- 
ized a  syndicate  for  the  erection  of  a  new  company,  and  had 
procured  an  option  on  the  Douglas  plant  at  Cedar  Rapids. 
Among  others,  they  invited  Smith,  a  director  of  the  Corn 
Products  Refining  Company,  to  join  them,  and  he  was  thus 
informed  of  their  steps.  At  one  time  they  had  secured  sub- 
scriptions of  about  $1,250,000.  Smith  told  Orde  that  Bed- 
ford was  worried  over  the  prospect  of  the  plant,  and  was 
doing  all  he  could  to  prevent  its  building,  and  to  influence 
the  syndicate  against  it.  The  syndicate,  in  fact,  dropped 
the  matter  in  the  middle  of  December,  1912.  Bedford  de- 
nied taking  any  such  steps ;  but  Smith  was  not  called,  a  cir- 
cumstance of  [998]  weight.  The  Government's  position  is 
that  Bedford  induced  Meyer,  who  was  to  be  a  substantial 
subscriber,  to  change  his  attitude,  and  the  defendants'  other 
conduct  lends  much  plausibility  to  the  theory.  In  support  of 
this  the  Government  produced  a  letter  written  by  Bedford 
to  Smith  on  October  28, 1912,  in  which  he  says  he  is  pleased 
to  note  that  Meyer  is  with  them  at  heart  and  trusts  that  his 
conversion  may  extend  to  his  managers.    It  should,  because 
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"  Karo''  was  going  to  be  the  seller  on  the  whole  more  profit- 
able and  easier  of  sales  than  any  other  syrup.  This  letter 
refers,  I  think,  to  Smith's  letter  to  Bedford  of  October  25, 
1912,  in  which  he  said  that  Hubinger's  constant  activity  had 
prevented  at  least  two  of  Meyer's  managers  from  falling  in 
line  for  "Karo"  at  "yesterday's  meeting";  they  wanted 
to  await  the  neirt  move  of  Hubinger.  I  do  not  believe  that 
this  refers  to  the  Federal  Syrup  Befining  Company,  and  I 
think  the  evidence  doubtful  as  to  the  interference  by  the  de- 
fendants with  Orde's  plans,  and  decline  to  make  any  find- 
ing upon  that  score. 

(B)    THS  STALET  1CANX7TACTUBING  COMPANX 

Staley  was  a  packer,  who  began  business  in  1898,  but 
bought  all  his  starch  of  the  manufacturers.  In  November  of 
1906,  having  found  difficulty  in  procuring  as  much  starch  as 
he  wanted  at  satisfactory  prices,  he  incorporated  his  business 
and  considered  building  a  plant,  and  in  March,  1907,  Walden 
wrote  him  a  letter,  offering  him  certain  bulk  prices  on  starch, 
in  consideration  of  which  he  was  to  agree  for  the  term  of  the 
contract  not  to  engage  in  preparing  or  grinding  com  in  the 
manufacture  of  starch,  nor  to  take  any  action  toward  equip- 
ping his  factory  with  machinery  for  that  purpose.  This  pro- 
posal Staley  did  not  expressly  refuse  or  accept  in  his  letter  of 
March  18,  1907,  and  in  Walden's  answer  on  March  20  he 
suggested  that  his  own  proposal  on  starch  implied  a  contract 
for  three  years,  and  not  for  one  year,  as  he  understands 
Staley  to  suggest.  Staley  did  not  begin  until  Jime  1,  1909,' 
when  he  bought  the  old  Cutsinger  Starch  Ck)mpany,  which 
has  been  discontinued  by  the  National  Starch  Company. 
Even  then  he  did  not  begin  to  grind  until  March,  1912,  and 
had  to  shut  down  again  in  June ;  he  began  again  in  Septem- 
ber, when  he  ran  until  July,  1914,  with  some  interruptions. 
At  that  time  he  closed,  but  has  since  that  time  opened. 
Walden  had  advised  him  that  he  was  undertaking  heavy  re- 
sponsibilities, and  that  he  could  buy  the  starch  cheaper  than 
to  make  it,  and  he  seems  to  have  been  on  the  whole  somewhat 
unsuccessful.  He  believed  that  the  defendants  made  the 
prices  in  the  market,  but  I  cannot  find  any  evidence  that  they 
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adopted  toward  him  any  unfair  practices  after  he  got 
started.  Walden's  letter  was,  of  course,  an  attempt  to  keep 
him  out  of  the  business,  and,  taken  in  connection  with  the 
general  intent  shown  through  the  whole  of  defendants'  con- 
duct, was  an  illegal  effort;  but  I  do  not  find  that  in  its  execu- 
tion there  was  any  unfair  practice. 

ZI.  FBSIOHT  BATES. 
(1)  East-Bound  Glucose  Rate. 

On  September  20,  1905,  the  barrel  rate  of  glucose  from 
Chicago  to  New  York  was  25  cents  domestic,  and  20  cents 
export,  which  it  had  [999]  long  been;  at  the  same  time,  the 
tank  rate  was  17^  cents  domestic,  and  15  cents  export.  The 
barrel  corn  rate  from  Chicago  to  New  York  at  the  same  time 
was  17^  cents,  and  Edgewater  had  a  transit  privilege  to 
New  York  of  J  cent;  the  usual  lighterage  charges  being  8 
cents.  By  "transit  privilege"  is  meant  the  right  to  carry 
the  com  to  New  York  from  Edgewater  at  i  cent  per  pound 
after  it  is  made  into  glucose.  The  lake  and  rail  rate  on  corn 
from  Chicago  to  New  York  was  not  fixed  at  this  period,  es- 
pecially as  rebates  were  common ;  but  it  probably  was  not  far 
from  10  cents.  The  greater  part  of  the  com,  which  came  to 
New  York,  came  by  way  of  water  to  Buffalo.  Gantt,  the 
traffic  manager  of  the  Com  Products  Refining  Company,  tes- 
tified that  probably  about  70  per  cent  of  the  whole  came  in 
that  way.  On  this  com  the  rate  had  therefore  been  in  the 
neighborhood  of  11  cents,  as  against  a  tank  rate  for  glucose 
of  17i  cents,  a  differential  of  6^  cents,  and  a  barrel  rate  of  25 
cents,  a  differential  of  14  cents.  These  were  heavy  advan- 
tages in  favor  of  Edgewater  in  its  New  York  business. 

In  1907  the  Union  and  the  Clinton  Companies  began 
their  manufacture  of  glucose,  being  the  first  competitors, 
and  on  May  1,  1907,  the  railroads  advanced  their  glucose 
rates  to  30  cents  domestic  and  25  cents  export  on  both 
barrel  and  tank,  thus  increasing  the  differential  on  the  do- 
mestic barrel  rate  from  14  cents  to  19  cents,  and  on  tanks 
from  6|  to  19  cents.  The  independents  objected  to  this, 
and  succeeded  in  getting  the  raikoads  to  reduce  the  rates 
96825*— 17— VOL  6 89 
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on  September  1,  1907,  on  both  tank  and  barrel  to  26  cents 
domestic  and  22^  cents  export.  This  still  left  a  marked 
advance  in  tanks,  but  restored  the  barrel  rates  to  about 
what  they  had  been.  On  April  15, 1908,  Ingalls,  the  freight 
traffic  manager  of  the  New  York  Central  Lines,  and  Morgan, 
the  assistant  general  freight  agent  of  the  Nickel  Plate 
Eoad,  wrote  to  Kersting,  of  the  Clinton  Company,  that  on 
June  1,  1908,  they  would  make  a  further  compliance  with 
their  demands  by  reducing  the  rate  on  both  barrels  and 
tanks  to  21^  cents  domestic  and  20  cents  export.  These 
reductions  never  took  place,  but  on  April  23  of  that  year 
these  officers  notified  Kersting  that  another  hearing  would 
be  had.  This  hearing  took  place  after  several  adjourn- 
ments, and  the  roads  declined  to  make  any  further  changes. 
Thereupon  the  independents  took  the  matter  to  the  Inter- 
state Commerce  Commission,  which  held  the  rates  imreason- 
able  {State  of  Iowa  v.  A.  C.  L.  R.  A.,  24  I.  C.  C.  134)  and 
finally  fixed  the  rate  for  both  tanks  and  barrels  at  20  cents 
domestic  and  18  cents  export  in  August,  1912. 

By  the  recent  5  per  cent  general  increase  allowed  by 
the  Interstate  Commerce  Commission,  the  domestic  rate  was 
raised  to  21  cents  and  remained  until  March  1,  1915,  when 
it  was  advanced  again  to  25  cents  foi^  domestic  and  20 
cents  for  export.  These  increases  were  justified  by  the 
decision  of  the  commission  on  November  9,  1915—"  Glucose 
from  Chicago,"  36  I.  C.  C.  379.  In  this  decision,  however, 
the  conmiission  took  away  the  transit  in  favor  of  Edge- 
water,  which  amounted  to  2^  cents.  Therefore,  if  the  5 
per  cent  increase  be  disregarded,  the  actual  result  of  the 
increases  made  after  1912  amoimts  to  1^  cents  domestic 
and  an  actual  lowering  of  the  export  rate,  if  the  transit 
formerly  applied  to  it.  The  basis  of  the  commission's  deci- 
[1000]sion  was  that,  although  Edgewater  had  a  genuine 
advantage  through  its  differential  in  New  York,  that  ad- 
vantage did  not  exist  for  Boston,  Philadelphia,  Pittsburgh, 
Beading,  Harrisburg,  Eochester,  Albany,  Buffalo,  and  Bal- 
timore, because  the  ccmibination  com  rate  to  Edgewater 
and  the  proposed  glucose  rates  to  the  cities  named  was  in 
^ces^  of  the  jjluco^  rate  paid  by  the  independents. 
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These  being  the  undisputed  facts,  the  Gk>yemment  ajsserts 
that  the  changes  in  rates  in  1907  and  1908  were  due  to  the 
improper  intervention  and  interference  of  the  defendants. 
The  support  of  this  rests  altogether  in  the  correspondence. 
The  first  rise,  as  stated,  occurred  on  May  1,  1907,  and  was 
known  to  Ashcraft,  the  assistant  traffic  manager,  and  Tre- 
main,  the  traffic  manager,  in  March  and  April  of  that  year. 
Tremain's  letters  are  not  in  evidence,  but  several  letters  from 
Ashcraft  to  him  appear,  and  they  show  that  he  was  quite 
aware,  as  was,  of  course,  inevitable,  of  the  advantage  which 
the  increase  would  give  to  him  in  securing  a  differential  in 
favor  of  Edgewater.  It  was  a  fair  inference  from  the  letters 
of  March  31  and  April  1, 1907,  that  the  rate  had  been  secured 
by  solicitation  to  the  railroads  themselves,  and  that  the 
motive  was  in  order  to  check  the  growing  competitors  in 
their  eastern  business.  There  is  no  evidence,  however,  that 
this  was  procured  by  any  corruption  of  the  railroad  or  its 
officials.  One  purpose  was  to  raise  the  rate  on  glucose  and 
lower  it  on  syrup,  so  as  to  reduce  the  profit  to  the  syrjip 
mixers.  It  is  to  be  noted  in  this  connection  that  the  year 
1907  was  the  first  in  which  the  defendants  entered  the  syrup- 
mixing  business.  The  letter  of  April  8,  1907,  corroborates 
this  interpretation,  and,  like  the  others,  is  full  of  intimations 
of  suppression  of  and  secrecy  about  the  real  facts. 

The  rates  established  were  certainly  higher  than  were 
justified,  and  were  reduced  in  September,  as  already  shown. 
That  Ashcraft  was  aware  of  the  indefensibility  of  his  sup- 
port of  a  higher  rate  than  that  existing  appears  in  his  letter 
to  F.  T.  Bedford  on  September  21,  1907.  The  independents 
were  not  satisfied  with  the  rate  as  lowered,  and  continued 
their  agitation ;  the  matter  was  then  referred  to  the  Central 
Freight  Association.  The  railroads  were  concerned  lest  the 
matter  be  carried  to  Washington,  as  Ashcraft  wrote  F.  T. 
Bedford  on  February  20,  1908. 

The  crux  of  the  matter  lies  in  what  was  done  between 
March  and  July  of  1908 ;  i.  e.,  what  was  done  "  in  the  nature 
of  lobbying,"  as  Ashcraft  wrote  to  F.  T.  Bedford  on  March 
16, 1908,  and  what  pressure  was  exercised  upon  the  railroads 
to  maintain  the  rates  and  to  suffer  the  matter  to  go  to  tiie 
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Interstate  Commerce  Commission.  That  there  was  private 
access  to  the  presidents  of  the  roads,  and  that  there  was 
pressure  of  some  sort,  seems  to  be  miquestioned.  The  corre- 
spondence throughout  shows  that  the  defendants  were  in 
constant  private  communication  with  the  railways,  and  were 
even  supplying  them  with  arguments  to  use  in  answering  the 
independents  themselves.  The  traffic  managers  having  de- 
cided to  reduce  the  rates,  their  subsequent  change  of  mind 
was  almost  certainly  produced  by  the  intermediation  of  the 
defendants.  On  April  21,  1908,  after  the  original  decision 
had  been  made,  Ashcraft  wrote  to  F.  T.  Bedford  that  from 
the  efforts  made  it  was  apparent  what  they  were  to  expect  if 
[1001]  the  matter  was  not  taken  up  with  the  presidents  as 
he  had  urged ;  that,  confidentially,  he  was  supported  in  this 
advice  by  the  high  traffic  officials.  This,  of  course,  means 
that  he  had  been  in  private  communication  with  the  high 
traffic  officials  of  the  railroads,  and  that  they  had  advised 
him  that  they  were  powerless  against  the  importunities  of 
th^  independents,  unless  the  defendants  could  take  it  up 
with  the  presidents.  From  this  letter  it  also  appears  Bed- 
ford had  himself  talked  with  some  of  the  officials,  in  spite 
of  his  present  denial.  The  conmiunication  between  the  de- 
fendants and  the  railroad  officials  also  appears  from  F.  T. 
Bedford's  wire  to  Ashcraft  on  April  22.  On  April  23  he 
wired  Ashcraft,  suggesting  that  the  Pennsylvania  could  be 
induced  to  take  no  action  if  the  American  Maize  Products 
Company  at  Roby  withdrew  their  requests,  and  that  Reich- 
man  should  see  Scully  with  that  in  mind.  Ashcraft  an- 
swered on  the  same  day  that  he  would  see  to  it,  and  agreed 
that  the  case  would  be  much  weakened  if  Scully  should 
withdraw. 

In  fact,  Scully,  who  was  fighting  the  existing  rate,  had  a 
talk  with  F.  T.  Bedford,  who  told  him  that  he  wished  him 
to  withdraw  his  objection  and  let  the  rates  continue.  Scully 
continued,  however,  to  oppose,  until  he  got  word  from 
Boselly  to  withdraw  his  objection  a  day  or  two  after.  (Gardi- 
ner, also  of  the  same  company,  was  stopped  in  his  activities 
and  actually  withdi*awn  from  a  public  meeting  with  the  rail- 
road officials.   Qtajy  BoseUy'a  intermediary,  was  indefinite  in 
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his  recollection  of  the  matter,  but  it  certainly  took  place  as 
stated.  The  importance  of  Scully's  withdrawal  is  further 
shown  by  the  wire  of  F.  T.  Bedford  to  Ashcraft  on  April  28, 
1908,  in  which  he  said  that  Hodgson,  of  the  Pennsylvania, 
had  told  him  that  if  Scully  withdrew  he  would  have  no  fur- 
ther interest  in  it. 

My  conclusion  from  this  evidence  is  that  the  defendants  at- 
tempted, both  in  public  meetings  and  by  private  ccMnmunica*- 
tion  and  importunity,  to  secure  the  original  rise  in  rates  of 
May,  1907,  and  to  prevent  the  reduction  proposed  on  April 
15, 1908 ;  that  in  so  doing  they  procured  Boselly  to  withdraw 
his  objection  and  attempted  to  get  Scully  to  give  a  false 
reason.  I  believe  that  this  was  a  part  of  their  arrangement 
with  Boselly  in  the  spring  of  1908,  by  which  they  should  pur- 
chase half  his  grind.  I  find  no  evidence,  with  the  exception 
of  the  suggestion  concerning  the  Nickel  Plate  Road«  tiiat 
there  were  any  bribes  to  the  road  or  to  the  officials,  or  any 
threats  used ;  but  I  do  find  that  the  effort  was  to  continue  the 
differential  with  the  purpose  of  preventing  any  competition 
with  Edgewater.  I  find  that  at  the  time  the  differential  gave 
an  undue  advantage  to  Edgewater  in  supplying  New  York 
and  its  environs,  but  not  elsewhere.  I  also  fiiid  that  the  pri- 
vate solicitation  of  the  railway  presidents  and  supplying  the 
roads  with  facts  which  were  not  known  to  the  independents 
was  an  unfair  method  of  competition.  It  need  hardly  be 
added  that  the  methods  by  which  the  opposition  of  the 
American  Maize  Products  Company  was  withdrawn  was  also 
imf  air. 

2.  TBANsrrs. 

I  find  no  competent  evidence  to  show  that  the  change  of 
the  transits  at  Clinton  were  due  to  the  mediation  of  the 
defendants,  except  a  [1002]  passage  in  a  letter  from  Ash- 
craft to  F.  T.  Bedford  on  January  2,  1908,  in  which  he 
says  that  Clinton  would  be  probably  deprived  of  its  glu- 
cose transits  to  St.  Louis;  yet  this  alone  seems  hardly 
sufficient  to  justify  a  finding  that  Ashcraft  procured  the 
change.  The  general  policy  of  the  company,  stated  in  Ash- 
craft's  letter  of  July  2,  1908,  to  F.  T.  Bedford,  was,  how- 
ever, consonant  with  that  possibility.    He  there  said  that 
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he  was  trying  to  get  the  roads  to  believe  that  it  was  best 
for  all  concerned  to  take  up  and  consult  with  him  any 
question  of  the  readjustment  and  change  of  rates  in  his 
commodity;  that  they  were  fast  getting  to  realize  that  the 
defendants  knew  how  to  be  fair  in  these  things,  and  not 
to  oppose  advances  on  the  idea  that  an  advance  is  against 
the  shipper;  that  his  own  idea  was  that  adjustments  were 
frequently  more  important  to  them  than  the  rate  itself. 
O'Halloran,  moreover,  said  that  Grossclose  had  told  him 
that  Ashcraft  wanted  the  transits  withdrawn;  but  this  is 
hearsay.  Disregarding  that  evidence,  there  remains  a  strong 
antecedent  probability  that  the  transits  were  removed 
through  the  instigation  of  Ashcraft.  Yet  there  is  no  direct 
evidence,  and  in  its  absence  I  think  the  inference  not  cer- 
tain enough  for  a  finding.  The  same  considerations  apply 
to  the  change  of  transits  at  Cedar  Rapids  and  Decatur  with 
greater  force. 

3.  Barrel  and  Tank  Rate  from  Clinton  to  St.  Louis. 

By  very  old  adjustment,  Clinton  was  entitled  to  the  same 
rate  on  glucose  to  St.  Louis  as  Chicago.  In  1908  the  barrel 
rate  was  10  cents  and  the  tank  rate  7  cents,  while  the  Clin- 
ton rate  was  10  cents  on  both.  O'Halloran,  of  the  Clinton 
Company,  wished  the  railroads  to  give  him  a  7-cent  rate 
on  tanks,  which  was  done;  but  shortly  thereafter  the  rate 
on  tanks  in  both  places  was  raised  to  10  cents.  I  think  it 
reasonable  to  suppose  that  this  change  was  procured  by 
Ashcraft,  because  of  the  correspondence  between  him  and 
F.  T.  Bedford.  On  January  7  he  wrote  F.  T.  Bedford 
that  Clinton  was  making  application  for  the  same  rate  on 
tanks  and  barrels  which  Chicago  enjoyed;  that  with  their 
plant  at  Granite  City  getting  into  St.  Louis  on  bridge  toll, 
and  their  plant  at  Pekin  at  6  cents,  together  with  the  disa- 
bility of  Chicago,  which  was  then  being  dismantled,  they 
had  no  special  reason  for  a  tank  rate  of  7  cents  from  Chi- 
cago. Scully  might  also  go  after  some  of  that  business.  He 
concludes: 

"  If  Clinton's  appHcatlon  for  Cbicago*s  rates  should  be  voted  down 
to-day,  I  believe  the  same  rate  could  be  forced  in  through  proper 
agitation.** 
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Bedford  agreed  to  the  same  rate  on  barrels  and  tanks  in 
his  answer  of  January  9,  and  apparently  went  to  Chicago, 
not  observing,  however,  Ashcraft's  injunction  to  bring  his 
letter  of  the  7th  with  him,  which  he  thought  ought  not  to 
have  remained  on  their  files.  I  find  from  this  correspond- 
ence that  the  subsequent  rise  from  7  to  10  cents  was  done 
at  the  instigation,  or,  as  Ashcraft  put  it,  the  ^^  agitation," 
of  the  defendants — ^that  is,  that  they  exercised  at  least  per- 
suasion over  the  road  to  make  the  rates  the  same  for  tanks 
and  barrels.  I  find  that  there  was  no  reason  for  the  rise  in 
the  rate,  and  that  the  defendants'  efforts  were  to  prevent 
competition  by  Clinton. 

Xn.  THE  SYRUP  TRADE. 

[1003]  The  general  charge  in  respect  of  the  monopoliza- 
tion of  the  syrup  trade  is  that  the  defendants,  seeking  to 
control  the  manufacture  of  glucose,  included  those  end  prod- 
ucts which  were  made  from  them.  Glucose,  which  for  some  8 
years  has  been  generally  known  as  corn  syrup,  enters  into 
the  composition  of  many  syrups.  The  cheapest,  and  prob- 
ably the  widest  used,  table  syrups  of  any  are  those  which 
contain  between  85  and  90  per  cent  of  glucose,  flavored  with 
16  or  10  per  cent  of  refiners'  sugar.  Before  the  organiza- 
tion of  Com  Products  Refining  Company,  the  Corn  Prod- 
ucts Company  had  put  upon  the  market  a  syrup  under  the 
trade-name  "  Karo,"  already  referred  to,  of  this  class.  They 
had  spent  a  good  deal  of  money  advertising  it,  but  it  had  not 
obtained  more  than  a  place  along  with  other  brands.  When 
the  Com  Products  Refining  Company  was  organized  they 
continued  to  make  "  Karo,"  along  with  a  general  business 
in  mixing  other  brands  of  their  own,  and  also  private  brands 
of  such  as  jobbers  might  wish.  The  labels  for  these  brands 
they  printed  in  large  numbers  and  pasted  upon  the  cans. 
Mixers  also  bought  large  quantities  of  glucose  direct  and 
sold  it  imder  their  own  brand.  The  position  of  the  (jovern- 
ment  is  that  the  defendants  kept  the  price  of  glucose  and 
mixed  syrup  which  they  sold  on  substantially  an  equality, 
allowing  no  differential  which  would  justify  the  industry 
of  mixing  at  all ;  that  in  this  way  they  gradually  drove  the 
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mixers  out  of  business,  and  then  declined  to  make  any  more 
syrups  themselves  under  the  private  brand.  The  result  of 
all  this  was  that  the  whole  trade,  or  substantially  the  whole 
trade,  remained  in  their  hands  under  their  name  ^'  Karo," 
or  under  one  or  two  of  their  standard  brands,  which  they 
retained. 

The  defendants  at  first  seem  to  have  enjoyed  a  substantial 
monoply  in  the  mixing  trade  among  glucose  manufacturers. 
During  the  first  two  years  they  alone  mixed  any  com  syrup. 
In  1908  the  American  Maize  Products  Company,  their  only 
competitor,  mixed  about  5  per  cent  of  the  total  syrup  mixed 
by  glucose  manufacturers ;  in  the  next  year  the  Union  Com- 
pany appeared.  The  American  Maize  Company  discon- 
tinued in  1909,  and  thereafter  only  the  Union  Company  and 
the  Hubinger  Company  have  mixed.  During  the  years  1912, 
1913,  and  1914  they  have  mixed  about  12  per  cent  of  the 
total  supply  made  by  the  glucose  manufacturers. 

The  defendants  urge  two  objections  to  this  presentation: 
The  first  is  that  it  leaves  out  of  account  the  private  mixers; 
and,  second,  the  competition  of  com  syrup  with  the  other 
various  syrups — a  question  which  has  already  been  touched 
on.  I  am  satisfied  that  the  corn  syrup  proper,  by  which  I 
mean  a  syrup  containing  80  per  cent  or  more  of  glucose,  is 
regarded  by  the  consumer  as  a  substantially  different  article, 
both  by  taste  and  by  custom,  from  those  which  contain  40 
per  cent  or  less.  The  molasses,  sorghum,  and  cane  syrup 
contain  a  smaller  percentage  of  glucose,  and,  although  there 
may  be  no  deceit  involved,  they  are  in  fact  harmlessly  adul- 
terated. Of  course,  I  do  not  suggest  that  such  syrups  are 
illegal  or  improper  as  sold. 

The  com  syrup  proper  is,  and  necessarily  must  be,  con- 
fessedly a  11004]  flavored  glucose,  and  the  distinction  be- 
tween the  demands  seems  to  me  substantial.  Of  course, 
these  two  commodities  will,  at  certain  prices,  compete  with 
each  other;  but  upon  that  score  I  need  add  nothing  to  what 
has  been  said  previously.  I  think  it  proper  to  consider, 
therefore,  the  percentage  of  the  supply  of  com  symp  which 
the  defendants  control  and  their  conduct  to  obtain  it. 
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1.  ThX  PuBPOSB  or  the  DERltDAlfTS  TO  OONTBOL  THB  STBUP  InDUSTBT. 

It  was  the  purpose  of  the  defendants  generally  to  extend 
the  Com  Products  Refining  Company's  control  as  far  as 
possible  into  all  end  products,  and  among  other  such  to  get 
as  large  a  percentage  of  the  syrup  industry  as  was  possible. 
This  appears  in  several  letters,  most  of  them  from  Bedford, 
sometimes  by  way  of  fatherly  advice  to  his  son,  drawn  from 
his  own  prior  experience  in  the  Standard  Oil  Company, 
which  he  said  had  adopted  precisely  the  same  policy.  Their 
attitude  toward  the  syrup  mixer  himself  was  at  one  time 
ambiguous.  Thus  Smith  wrote  to  Bedford  on  April  10, 1907, 
a  letter  which  illustrates  the  defendants'  attitude  of  mind. 
He  was  there  urging  that  the  syrup  mixers  should  be  pro- 
tected, and  for  that  reason  for  himself  he  preferred  to  main- 
tain a  greater  differential  between  glucose  and  syrup  so  as  to 
tie  the  mixer  to  the  company.  If  they  themselves  could  make 
syrup  cheaper  than  the  mixer,  they  should  tie  him  to  them 
with  a  contract,  unless  they  were  determined  on  a  "  war  of 
extermination."  If  they  were  to  have  such  a  war,  there  ought 
to  be  no  outstanding  contracts  to  cause  embarrassment.  As 
things  were,  they  had  already  aroused  a  feeling  of  resent- 
ment among  the  mixers,  and  for  that  reason  they  might  as 
well  try  to  exterminate  them  at  the  same  time  by  adding 
pure  maple  syrup  and  the  higher  grades  of  jelly,  as  well  as 
New  Orleans  molasses.  Yet  Smith  had  his  doubts  of  their 
success  in  exterminating  either  the  mixers  or  any  of  the  new 
competitors,  all  of  whom  were  well  fortified.  He  considers 
in  detail  the  position  of  these  new  added  companies,  and  is 
convinced  that  they  could  stand  a  long  fight  and  keep  up  a 
long  war.  Yet,  if  there  were  to  be  a  war,  let  it  be  to  the 
finish,  not  the  kind  of  sporadic  war  that  Matthiessen  used  to 
engage  in. 

This  ingenuous  discussion  was  answered  by  F.  T.  Bedford, 
apparently  at  the  direction  of  his  father,  on  April  12,  1907. 
The  writer  inclined  against  an  effort  to  tie  the  mixing  trade 
to  the  company,  and  doubted  the  strength  of  the  mixers' 
position  or  of  the  glucose  manufacturers'.  The  inference  is 
that  he  was  for  a  war  to  exterminate  the  mixers. 
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This  alternative  seems  to  have  been  accepted,  for  it  is 
quite  clear  from  Ashcraft's  letter  to  Tremain,  March  21, 
1907,  that  the  plan  was  to  raise  the  rate  on  glucose  in  part 
for  the  purpose  of  getting  it  on  a  parity  with  syrup,  so  as 
to  eliminate  any  profit  over  glucose  and  make  mixing  im- 
possible. Mention  of  this  letter  has  already  been  made  in 
the  east-bound  glucose  matter.  Wintermann,  who  had  been 
in  the  St.  Louis  Syrup  &  Preserving  Company,  which  went 
into  the  combination  of  1906,  organized  a  new  company 
directly  thereafter  under  the  same  name,  and  in  1907  Bed- 
ford bought  the  common  stock  of  this  company  and  entered 
into  a  contract  with  it  to  sell  it  glucose;  [1005]  in  1910  hei 
bought  the  balance  of  it  and  closed  out  the  syrup-mixing 
business.  It  was  at  about  this  time  that  he  wrote  his  son, 
on  March  28,  1910,  of  the  possible  importance  of  this  com- 
pany as  a  good  ally. 

To  return  to  1908 :  It  appears  that  by  the  end  of  that  year 
the  defendants  supposed  that  they  were  selling  to  90  per  cent 
of  the  trade,  and  that  they  contemplated  getting  part  of  the 
other  10  per  cent,  though  they  did  not  expect  to  get  it  all. 
This  is  in  Smith's  letter  to  Bedford  of  November  20,  1908. 
Bedford  attempted  to  explain  this  letter  by  saying  that 
Smith  was  referring  only  to  glucose  manufacturers  who 
made  syrup.  But  this  cannot  be  so.  In  1910  the  Union 
Company  alone  was  making  syrup,  and  making  less  than  4 
per  cent  at  that.  Later  on  in  the  letter  Smith  says,  "  Our 
largest  competitors  in  mixing  line  are  working  on  low-price 
contracts  for  glucose,"  which  is  entirely  inconsistent  with  the 
idea  that  the  earlier  part  of  the  letter  refers  only  to  the 
Union  Company.  Whether  they  actually  had  at  that  time 
90  per  cent  of  the  trade  may  be  open  to  question,  but  I  am 
discussing  only  their  purpose  at  this  time.  On  March  29, 
1910,  Bedford  in  a  letter  to  Walden  recommends  doing  busi- 
ness, if  necessary,  without  profit  on  the  end  products,  so  as 
to  increase  the  sales  of  glucose,  instancing  the  practice  of  the 
Standard  Oil  Company  25  years  before,  by  which  eventually 
petroleum  drove  out  the  other  oils;  that  the  proper  course 
was  to  surround  their  business  with  the  consumption  prod- 
ucts, syrups,  candy,  and  preserves.    They  must  take  the 
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mastery  in  these  three  specialties,  so  as  to  increase  the  con- 
sumption of  their  primary  products.  On  the  next  day,  in 
an  added  memorandum,  he  spoke  of  the  logical  right  of  the 
company  to  c<»nmand  the  syrup  business,  and  how  the  gen- 
eral outcry  when  they  started  in  had  died  away;  they  need 
only  take  a  firm  stand  to  prove  that  they  might  dominate 
the  jam  and  candy  business,  as  they  did  the  syrup  business. 
That  was  the  psychological  moment  for  a  campaign.  On 
March  28,  1910,  Bedford  wrote  his  son  in  the  same  vein. 
He  thou^t  that  all  profite  should  be  subordinated  to  in- 
crease the  grind;  there  should  be  no  consideration  for  profits 
in  the  specialties  at  the  outset,  which  might  prevent  the 
greatest  possible  volume  of  business.  He  was  in  favor  of 
doing  the  candy,  maple  syrup,  and  jam  business  without 
profit,  even  down  to  the  extent  of  5  cents  a  bushel,  and,  if 
that  would  not  do,  practically  at  cost. 

Later  in  the  year,  when  the  low-price  canfpaign  was  well 
on,  several  letters  passed,  showing  the  defendante'  purpose. 
Walden  wrote  to  Bedford  on  July  5  of  that  year  that  the 
syrup  mixer  might  make  specialties  like  maple  and  flavored 
syrups,  but  that  the  defendants  did  the  bulk  of  the  business 
in  com  syrup. 

About  a  year  later  they  were  discussing  withdrawing  all 
brands  but  "Karo."  On  July  25,  1911,  Walden  writes  Bed- 
ford that,  if  they  are  doing  90  per  cent  of  the  syrup  busi- 
ness as  it  is,  30  per  cent  under  the  "  Earo  "  brand,  it  would 
mean,  if  they  withdrew  their  standard  syrups  and  sold  noth- 
ing but  "  Karo,"  that  the  cost  of  advertising  "  Earo  "  would 
go  down.  There  would  be  more  or  less  of  an  outery,  he 
thought,  from  the  jobbers  generally;  but  the  outery  would 
soon  fade  away  if  the  trade  Realized  they  were  uniting  with 
them  in  moving  these  goods  direct  to  the  customer.  If 
"Earo''  could  be  made  to  [1006]  do  90  per  cent  of  the 
syrup  of  the  country,  it  would  become  the  name  of  a  class 
of  goods,  and  not  a  specialty. 

That  the  defendants  in  fact  sold  "Earo"  at  no  profit 
abundantly  appears.  This  was  the  whole  purport  of  the 
letters  of  F.  T.  Bedford  to  his  father  in  May,  1912,  to- 
gether with  the  tebles  which  have  already  heesn.  discussed 
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under  the  heading  "  Sales  at  a  loss."  Both  in  the  year  1910 
and  1911  this  was  done,  even  at  a  period  when  the  profits  on 
glucose  itself  were  very  trifling.  On  October  29,  1912,  Bed- 
ford, probably  relying  on  these  tables,  wrote  to  Smith  that 
he  had  already  told  him  there  was  no  profit  in  "  Karo,**  but 
that,  with  or  without  profit,  they  must  have  their  share  of 
the  business.  On  April  4,  1912,  he  had  written  to  Smith  that 
it  was'  100  per  cent  "  Karo,"  and  that  as  soon  as  possible. 
On  June  24, 1912,  in  a  letter  of  advice  to  his  son,  he  instanced 
the  course  of  the  Standard  Oil  Company  in  Australia  and 
South  Africa,  who  got  all  their  business  in  one  brand.  On 
June  30,  1912,  F.  T.  Bedford  wrote  his  father  that  he  did 
not  always  advance  syrup  when  they  advance  glucose,  but 
that  the  syrup  prices  always  went  down  with  the  glucose. 
Thus,  in  the  month  of  April  of  1912  standard  syrups  did 
not  make  within  1  cent  a  pound  of  the  profit  on  glucose,  and 
in  the  month  6f  May,  11  cents  less. 

By  the  1st  of  August,  1912,  they  thought,  apparently, 
that  they  had  excluded  all  the  syrup  mixers,  for  Bedford 
wrote  to  his  son  that  they  recognized  that  now  the  competi- 
tion was  that  of  the  glucose  manufacturers.  They  recog- 
nized this  policy  to  be  unfair,  as  appears  in  the  letter  of 
September  30,  1912,  from  Bedford  to  Smith,  in  which  he 
said  that  they  could  not  have  it  known  and  might  not  talk 
of  it,  but  that  he  had  been  advised  by  his  lawyer  that  no 
law  compelled  them  to  make  the  same  price  to  different  cus- 
tomers as  long  as  it  was  done  without  a  contract  with  others. 
They  might  say,  if  need  were,  that  they  did  not  want  parties 
to  handle  their  syrup  to  the  injury  of  their  business. 

In  February  of  1912,  without  much  warning,  Bedford 
called  the  jobbers  together  rtnd  announced  that  he  would 
not  sell  any  more  syrup  in  private  brands.  His  excuse  for 
that  at  the  trial  was  that  the  annoyance  and  exp^ise  in- 
volved in  conducting  that  part  of  the  business  made  it  much 
more  undesirable  than  not.  But  in  the  face  of  the  corre- 
spondence already  quoted,  I  can  not  accept  this  as  a  true  ex- 
planation. It  is  perfectly  clear  that  they  intended  to  have 
their  own  brands  dominate  the  syrup  market  as  much  as 
possible,  that  in  1912  they  had  supposed  that  they  had  suc- 
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ceeded,  and  that  they  also  anticipated  a  slow  substitution  of 
the  single  brand  ^^Karo"  for  their  own  standard  brands. 
It  was  a  necessary  part  of  this  device  that  they  should  suc- 
ceed in  eliminating  the  private  brands  themselves.  This 
would  have  left  them  in  that  dominant  control  of  the  syrup- 
mixing  business,  which  is  what  they  wanted;  it  would  have 
left  only  the  glucose  manufacturers  as  their  competitors. 
Whether  Bedford's  reference  in  the  letter  of  September  30, 
1912,  to  a  discrimination  in  price  was  followed  up  by  such 
discrimination,  as  I  have  already  said,  it  is  somewhat  diffi- 
cult to  telL  The  indications  from  this,  and  also  from  the 
method  of  selling  the  "Karo,"  which  was  by  allowances, 
called  ^^  deals,"  and  by  other  [1007]  means  lending  th^n- 
selves  to  discrimination,  strongly  suggest  to  me  that,  in  fact, 
there  was  discrimination.  The  reference  of  Bedford  in  his 
letters  as  to  the  manipulation  of  '^  weak  "  places  is  another 
corroborative  circumstance.  I  think  it  extremely  probable 
that  throughout  this  ^Earo"  campaign  there  was  actual 
price  discrimination  exercised  wherever  it  appeared  profit- 
able; but  in  the  absence  of  more  specific  proof  I  can  make 
a  finding  no  further  than  that  the  defendants  showed  an 
entire  willingness  to  do  this,  and  used  methods  which  per- 
mitted it. 

Such  was  the  plan  which  they  proposed  to  themselves  in 
getting  contr<^  of  the  syrup  business,  a  plan  which  itself 
was  part  of  their  general  policy  to  secure  control  of  all  the 
end  products  of  the  raw  materials  which  they  manufactured. 
It  remains  to  consider  how  far  they  were  successful. 
2.  The  Bxbcutiow  of  thb  Plan. 

We  have  it  on  the  admission  of  the  defendants  that  they 
were  trying  to  lessen  the  differential  between  glucose  and 
syrup  as  early  as  1907,  and  that  by  1910  they  were  selling 
"  Kato  "  at  a  loss  over  glucose.  The  effect  of  this  was  re- 
flected in  the  distress  of  their  competitors.  The  Union  Com- 
pany commenced  in  1909,  and  made  very  little  money.  They 
would  have  made  no  profit,  had  they  charged  the  market 
price  of  glucose,  which  seems  to  indicate  that  what  we  know 
to  have  been  the  practice  of  the  defendants  in  1910  ex- 
tended at  least  to  the  previous  year.    The  methods  of  mer- 
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chandising  the  syrup  also  caused  them  some  embarrassment. 
The  zone  prices  they  thought  different  from  the  usual  way 
of  figuring  on  Chicago  plus  freight,  and  the  "  deals  "  estab- 
lished an  uncertain  element,  as  well  as  the  window-display 
allowances.  Yet  in  spite  of  these  handicaps  their  trade  as 
syrup  makers  has  greatly  increased,  having  nearly  trebled 
from  1909  to  1913. 

The  American  Maize  Products  Company  tried  it  for  one 
year  and  then  abandoned  it,  but  the  Hubinger  Company 
established  a  substantial  business  during  the  years  1912, 
1913,  and  1914.  So  much  for  the  mixing  done  by  the  glucose 
makers  themselves. 

Numbers  of  witnesses  were  called,  for  the  most  part 
mixers,  who  testified  that  the  market  was  dominated  by  the 
Com  Products  Refining  Company.  The  use  of  this  word 
I  have  already  discussed,  but  under  the  circumstances  of 
this  case,  considering  the  large  proportion  of  the  supply  in 
the  hands  of  the  defendants,  it  seems  to  me  to  have  a  relevant 
significance.  Several  of  them  testified  that  the  price  of  glu- 
cose and  mixed  syrup  was  either  the  same  or  so  that  they 
could  not  compete;  in  some  instances  they  gave  up  altogether 
the  sale  of  the  higher  percentage  glucose  syrups.  Yet  the  testi- 
mony is  by  no  means  uniform.  A  number  of  mixers  have 
continued  in  the  business,  and  seem  to  find  no  diflSculty  in 
getting  their  syrup  or  glucose  from  other  persons,  either 
Scully,  or  the  Union,  or  the  American  Maize  Company.  A 
tabulation  has  been  prepared  by  the  Government  of  the 
percentage  of  syrups  sold  by  wholesale  grocers  who  testified 
in  the  case,  amounting  to  65  in  all.  The  percentage  of  syrup 
bought  from  the  defendants  is  71  and  from  the  independents 
29.  This  probably  represents  as  fairly  as  is  accessible  the 
proportion  of  the  high  percentage  syrups  sup  [1008]  plied  to 
these  customers  by  the  Com  Products  Refining  Company. 
Some  mixers  still  remain  in  this  part  of  the  business,  but  the 
greater  number  have  gradually  discontinued,  and  in  many 
cases  they  attribute  their  withdrawal  to  the  appearance  and 
progress  of  "  Karo.'* 

My  conclusion  is  that  in  this  grade  of  com  syrup  the  pro- 
duction of  the  defendants  amounts  to  substantially  more 
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than  half,  and  that  their  capacity  for  expansion  is  suffi- 
cient to  give  them  the  power  to  lower  the  price  to  such 
figure  as  they  wish.  I  find  that,  except  for  the  mainte- 
nance of  substantial  equality  of  price  between  glucose  and 
syrup  and  the  withdrawal  of  private  labels,  there  were  no 
unfair  practices  in  detail  in  the  marketing  of  "  Karo,"  with 
some  reservation  regarding  the  uses  which  may  have  been 
made  of  "deals"  and  window-display  allowances. 

A  word  should  be  said  as  to  the  defendants'  tables,  which 
are  made  up  for  the  year  1912  (Defendants'  Exhibit  59-L). 
I  do  not  accept  the  percentage  of  13  as  a  fair  estimate,  be- 
cause this  attempts  to  lump  all  the  syrups  together  into  one, 
which,  for  the  reasons  already  given,  does  not  seem  to  me 
to  be  a  reasonable  test.  The  defendants  claim  that  they 
supplied  only  45  per  cent  of  the  total  trade,  based  upon  a 
mixture  of  85  per  cent  glucose  and  15  per  cent  flavoring; 
but  this  is  based  upon  the  assumption  that  all  the  glucose 
sold  by  the  competitors  went  into  syrups,  and  it  is  very 
doubtful  whether  this  be  true.  F.  T.  Bedford,  in  his  letter 
to  Smith  of  April  10,  1907,  said  that  the  defendants  knew 
that  a  great  part  of  the  glucose  did  not  go  into  com  syrup, 
saying  that  the  mixer  put  fully  half  his  requirements  into 
goods  not  competitive  with  their  own.  This  indicates  that 
the  percentage  of  45  contained  in  Mahana's  table  is  errone- 
ous. The  Government,  accepting  F.  T.  Bedford's  word, 
figures  that  the  defendants  made  and  sold  64  per  cent  of 
the  glucose  syrup  in  1912.  I  deem  it  impossible  to  obtain 
any  exact  information  upon  this  score,  but  I  think  it  con- 
servative to  estimate  that  more  than  half  the  trade  is  in 
the  hands  of  the  defendants.  The  rest  of  the  glucose  proba- 
bly goes  into  those  which  contain  a  smaller  percentage. 

I  find,  therefore,  that  the  plan  to  exclude  the  mixer  from 
their  sub-industry  has  not  succeeded  to  the  extent  that  the 
defendants  planned,  and  that  as  such  a  sub-industry  com- 
petition continues  to  exist  and  probably  will  continue. 

Xin.  DISMAKTUKG  OP  PLANTS. 

One  of  the  artides  in  the  petition  alleges  the  dismantling 
of  the  plaftt9  by  the  defendants.    I  have  already  considered 
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the  dismantling  of  the  plants  of  the  old  Com  Products 
Company.  Of  those  with  which  the  defendants  started  in 
1906,  the  Chicago  and  two  Waukegan  plants  have  been  dis- 
mantled, and  Davenport,  Granite  City,  and  Pekin  have  been 
reconstructed,  some  at  large  expense.  The  greatest  factory 
of  all,  Argo,  was  not  in  existence  until  1909,  and  did  not  be- 
gin to  manufacture  until  the  spring  of  1910.  The  factory  at 
Pekin  was  thoroughly  reconstructed  at  an  expense  of  over 
$1,000,000  and  began  operations  in  1913.  At  present  the  fac- 
tories of  the  company  consist  of  Argo,  Pekin,  Edgewater, 
and  Granite  City,  the  latter  a  syrup-mixing  factory.  There 
is  also  a  reserve  not  ordinarily  operated  at  Davenport,  and 
there  is  a  relatively  small  starch-producing  factory  at  Kings- 
ford.  [1009]  In  the  case  of  most  of  the  changes,  the  restdt 
has  been  a  higher  producing  efficiency  and  a  greater  concen- 
tration of  capacity.  Moffett's  table  of  grind,  already  alluded 
to,  indicates  on  the  whole  a  steady  increase  in  capacity,  at 
least,  after  the  first  two  years.  The  Chicago  plant,  the  Gov- 
ernment admits,  was  in  no  position  to  be  continued,  and  not 
only  economy,  but  mere  prudence,  required  its  abandonment. 
I  do  not  believe  that  the  abandonment  of  the  so-called  Up- 
per House  at  Waukegan  was  with  an  effort  to  curtail  the 
grind.  This  was  the  old  Warner  Company  plant,  and  while 
it  was  in  fair  condition  in  1906,  and  was  operated  through 
1913, 1  believe  those  witnesses  who  say  that  it  could  not  have 
been  rehabilitated  to  compete  on  a  modem  basis  at  that  time 
without  the  expenditure  of  a  greater  simi  of  money  than  was 
justified  economically.  The  other  Waukegan  plant,  that  of 
the  United  States  Sugar  Refining  Company,  called  the  Lower 
House,  was  only  operated  one  year  after  the  defendants  were 
organized,  and  the  same  may  be  said  of  it.  I  find  nothing  to 
criticize,  therefore,  in  the  abandonment  of  these  plants.  The 
testimony  of  the  letters  indicates  pretty  well  that  after  the 
first  two  years  the  policy  of  the  company  had  never  been  to- 
ward a  restriction  of  its  own  grind. 

Bedford  was  actuated  throughout  with  a  passion  for  an 
increase  in  size.  He  seems  to  have  inherited  this  from  his 
experience  with  the  Standard  Oil  Company,  and  to  have 
supposed  that  only  through  constantly  forcing  hiB  produc* 
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tion  oould  he  obtain  that  d(Hmnation  which  he  widied.  I 
b^ere  that  he  dioroughly  understood  that  any  efforts  to 
curtail  production  and  raise  prices  would  be  the  best  means 
of  inducing  new  capital  into  the  field,  and  this  was  the  one 
thing  above  all  others  which  he  wished  to  ftvoid.  He  no 
dcmbt  knew  that,  in  an  industry  whidi  enjoyed  no  legal  or 
natural  monopoly,  control,  in  any  event,  could  exist  only 
within  narrow  limits,  and  profits  could  be  obtained  over  ^ 
narrow  margin.  The  Grovemment,  which  rightly  nelies 
upon  the  naive  interchange  of  ideas  between  the  defendants 
to  i^ow  their  purposes,  must  be  content  to  accept  what  makes 
for  them  with  what  makes  against,  and  no  one  can  read  this 
correspondence  without  observing  that  there  is  no  desire  at 
any  time  to  limit  the  grind  of  the  defendants.  This  seems 
tio  me  the  surest  proof  that  any  change  of  factory  equipment 
was  throughout  with  an  eye  to  manufacturing  advantage. 
Nor  can  I  regard  the  apparent  decrease  of  capacity  dating 
from  1902  as  more  than  a  paper  index  of  actual  power.  A 
large  number  of  factories  located  as  chance  competition 
might  have  dictated  might  well  have  an  apparent  capacity 
which  could  not  be  made  real.  How  far  they  would  have 
been  expanded  and  modernized,  had  there  been  no  combina- 
tions, it  is  hard  to  say.  The  law  of  increasing  returns  op- 
erates in  the  industry  up  to  a  grind  of  10,000,  perhaps  up  to 
15,000,  bushels  by  the  unanimous  testimony,  and  many  of 
the  old  plants  had  less.  Location,  especially  relative  loca- 
tion, must  have  counted  for  a  great  deal,  especially  when  the 
question  was  of  investing  enough  more  money  in  a  plant, 
even  a  large  one,  to  bring  its  efficiency  to  modem  standards. 
I  find  that  the  abandonment  of  the  plants  since  1906  was 
without  any  purpose  of  limiting  production  or  raising  prices. 

[1010  J  XIV.  undings  itpok  the  articijbs  aliaBged  ik  the 

PETmON. 

It  remains  to  take  up  the  allegations  of  the  petition  as  they 
are  set  forth  in  separate  articles  and  to  make  specific  findings 
in  relation  to  them. 

I,  II,  III.  The  first  three  articles  of  the  petition  are  con- 
ceded. 
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lY.  The  fourth  article  is  not  disputed,  except  so  far  aa 
the  purposes  of  the  defendants  are  alleged,  I  find  that  the 
reorganizations  of  1897, 1902,  and  1906  were  for  the  purpose 
of  monopolizing  and  restraining  trade  in  the  manufaoture 
of  glucose  and  starch. 

V.  I  find  that  the  defendants  have  attempted,  and  are  at- 
tempting, to  monopolize  the  trade  in  mixed  syrups,  consist- 
ing of  from  85  per  cent  to  90  per  cent  glucose  and  the  balance 
flavoring  matter. 

VI.  I  find  that  the  defendants  have  attempted,  and  are  at- 
tempting, to  monopolize  the  trade  in  glucose  and  starch  and 
derivatives  therefrom. 

Vila.  I  find  that  the  consolidations  set  forth  in  the  peti- 
tion were  made  for  the  purpose  of  restraining  competiti<Hi 
in  domestic  and  foreign  commerce  in  starch  and  glucose  and 
their  derivatives. 

VII6.  I  find  that  the  dismantling  of  the  plants  by  the  de- 
fendants was  not  for  the  purpose  of  monopolizing  or  re- 
straining trade. 

Yllc.  I  find  that  in  two  instances  before  mentioned  the 
defendants  exacted  contracts  not  to  engage  in  the  trade  from 
the  owners  who  sold  their  plants,  and  that  this  was  done 
with  the  purpose  of  monopolizing  the  industry  as  aforesaid. 

YLld.  1  find  that  the  defendants  from  November,  1906, 
until  January  1,  1910,  engaged  in  a  profit-sharing  plan  as 
alleged,  and  that  this  was  part  of  an  attempt  to  monopolize 
and  restrain  commerce  as  aforesaid. 

VII^.  I  find  that  the  defendants  guaranteed  their  prices 
against  decline  in  many  instances,  but  I  make  no  finding  as 
to  the  purpose  with  which  this  was  done. 

VII/.  I  find  that  the  defendants  attempted  by  threats  to 
prevent  the  erection  of  the  American  Maize  Products  Com- 
pany, and  that  they  subsequently  succeeded  in  restricting 
the  grind  of  that  company  by  agreement;  that  in  addition 
they  secretly  and  deceitfully  sold  at  unprofitable  prices  a 
part  of  the  product  of  that  company,  representing  that  it 
came  from  outside  producers,  when  in  fact  it  was  owned  by 
them.  I  find  that  both  these  devices  were  with  the  purpose 
of  monopolizing  and  restraining  commerce  as  aforesaid. 
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VII^.  I  find  that  the  defendants  attempted  to  reBtrici  the 
grind  of  the  Clinton  Sugar  Refining  Ck)mpany,  and  insti- 
tuted a  competition  in  candy  at  less  than  cost,  for  the  pur- 
pose of  impeding  the  business  of  that  company,  and  of  secur- 
ing to  itself  the  custom  of  candy  manufacturers,  and  that 
this  was  done  with  the  same  monopolistic  intent  as  above 
stated. 

Yllh.  I  find  that  during  the  years  1910  and  1911  the  de- 
fendants, having  control  of  the  prices  at  which  glucose  and 
starch  could  be  manufactured,  lowered  prices  to  a  sum  less 
than  a  fair  profit,  for  the  purpose  of  securing  the  trade  to 
themselves,  and  harassing,  annoying,  and,  if  possible,  driving 
out  their  competitors,  and  that  this  was  done  with  the  same 
monopolistic  intent.  I  also  find  that  they  have  since  [lOllJ 
1909  endeavored  to  secure  to  themselves,  by  low  prices,  as 
much  as  possible  of  the  trade  in  mixed  syrup  of  the  kind 
described  in  article  fifth  of  the  petition,  and  that  this  was 
done  with  monopolistic  intent. 

VIK  I  decline  to  find  that  the  defendants  fixed  any  resale 
prices. 

VII;.  I  find  that  the  defendants  have  not  used  their 
switching  roads  since  1906  as  a  covert  means  of  obtaining 
rebates. 

XV.  THE  LAW. 

Before  the  cases  of  U.  S.  v.  Standard  OU  Co.,  221  U.  S.  1, 
31  Sup.  Ct.  502,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834,  and 
V.  S.  V.  American  Tobacco  Co.,  221  TJ.  S.  106,  31  Sup  Ct 
632,  55  L.  Ed.  663,  it  had  no  doubt  been  an  open  question 
whether  the  Sherman  Act  did  not  forbid  all  combfaiations 
which  resulted  in  terminating  a  competition  theretofore  ex- 
isting, regardless  of  the  effect  of  that  termination  upon  the 
industry  at  large.  Those  cases  must  be  understood  to  decide 
that  the  effect  upon  the  industry  is  a  factor  in  determining 
the  illegality  of  the  combination,  and  perhaps  it  is  yet  an 
open  question  whether  or  not  the  test  is  to  be  found  only 
in  the  combination  of  enough  producing  capacity  to  control 
supply  and  fix  prices,  at  least  until  new  capital  be  induced 
into  the  field)  or  whether  it  must  also  be  shown  that  the 
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combination  has  injured  the  public  in  the  exercise  of  that 
power.  The  opinions  of  the  Supreme  Court  certainly  seem 
to  indicate  that  it  is  the  power  and  not  its  exercise  which 
is  the  test.  TJ.  S.  v.  Standard  Oil  Co,,  supra;  U.  S.  v.  Ameri- 
can Tobacco  Go.j  supra;  V,  S.  v.  Union  Pac,  R.  R.  Co.y  226 
U.  S.  61,  88, 33  Sup  Ct.  53,  57  L.  Ed.  124 ;  Standard  Sanitary 
Mfg.  Co.  V.  V.  S.,  226  U.  S.  20,  49,  33  Sup.  Ct.  9,  57  L.  Ed. 
107;  Eastern  States  Retail  Lumber  Dealers'*  Association,  234 
U.  S.  600,  613,  34  Sup.  Ct.  951,  58  L.  Ed.  1490,  L.  R.  A. 
1915A,  788;  International  Harvester  Co.  v.  Missouri,  234 
U.  S.  199,  209,  34  Sup.  Ct.  859,  58  L.  Ed.  1276,  52  L.  R.  A. 
(N.  S.)  525.  This  was  certainly  the  opinion  before  U.  S.  v. 
Standard  Oil  Co.  supra;  TJ.  S.  v.  Joint  Traffic  Association^ 
171  U.  S.  505,  575, 19  Sup.  Ct.  25,  43  L.  Ed.  259. 

Yet  it  is  quite  true  that  the  court  has  also  at  times  spoken 
in  terms  which  leave  it  open  to  argument  whether  or  not  it 
was  the  public  injury  done  by  the  combination  which  makes 
it  illegal.  Such  is  the  often-quoted  passage  in  Mr.  Justice 
Holmes'  opinion  in  Nash  v.  TJ.  S.,  229  U.  S.  373,  376,  33  Sup. 
Ct.  780,  781  (57  L.  Ed.  1232),  that  only  such  "combinations 
are  within  the  act  as,  by  reason  of  intent  or  the  inherent 
nature  of  the  contemplated  acts,  prejudice  the  public  inter- 
ests by  unduly  restricting  competition."  There  are  also 
passages  in  the  opinion  in  TJ.  S.  v.  Standard  OH  Co.,  supra^ 
which  lend  themselves  to  such  an  interpretation.  It  must  be 
conceded  that  the  lower  courts  are  not  in  entire  agreement 
upon  the  question  (TJ.  S.  v.  Interruitional  Harvester  Co. 
[D.  C]  214  Fed.  987),  and  that  the  Supreme  Court  at  this 
time  has  ordered  a  reargument  of  that  very  case.  Yet  even 
the  expressions  relied  upon  in  these  opinions  are  open 
to  a  construction  entirely  consonant  with  the  rule  which 
makes  power  only  and  not  the  manner  of  its  exercise  the 
test  of  legality.  We  have  only  to  assume  that  all  "  undue '' 
restraints  prejudice  the  public  interest,  even  though  the  ap- 
parent results  are  economically  benignant  to  reconcile  both 
forms  of  expression.  Such  language  might,  it  is  true,  cover 
only  distinct  economic  injuries.  A  national  policy  would  be 
intelligible  whidi  [1012J  looked  only  at  the  price  and  serv- 
ioe  to  the  coiKsumer,  disregarding  the  misfortunes  of  the 
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producer  altogether.  Yet  even  then  the  consumer's  interest 
in  the  long  run  is  quite  different  from  an  immediate  fall  in 
prices,  even  if  the  quality  of  the  service  is  maintained.  The 
very  defendants  allege  that  a  trade  war  is  bad  in  the  end 
for  consumers,  and  no  doubt  they  are  right.  If,  therefore, 
^'  public  prejudice  "  be  the  test,  it  by  no  means  follows  that 
it  is  to  be  judged  alone  by  price  and  quality.  A  given 
organization  of  industry  may  be  thought  to  react  to  the  pub- 
lic prejudice,  regardless  of  its  directly  observable  resulta 

If  the  decisions  of  the  Supreme  Court  are  to  be  so  under- 
stood, it  is  the  mere  possession  of  an  economic  power,  ac- 
quired by  some  form  of  combination,  and  capable,  by  its  own 
variation  in  production,  of  changing  and  controlling  price, 
that  is  illegal.  It  is  not  necessary  in  any  view  that  the  com- 
bination should  exclude,  or  be  able  to  exclude,  all  othei^;  it  is 
not  necessary  that  its  control  should  extend  beyond  such  a 
period  as  is  required  to  bring  in  new  supply.  U.  S.  v. 
Patten,  226  U.  S  525,  33  Sup.  Ct.  141,  67  L.  Ed.  333,  44  L. 
K.  A.  (N.  S.)  325.  If  these  were  necessary  conditions,  there 
could,  indeed,  be  no  restraint  of  trade  without  patent  or 
control  of  some  natural  source.  Under  such  an  interpreta- 
tion of  the  act.  Com  Products  Befining  Company  is  cer- 
tainly a  combination  in  restraint  of  trade,  and  its  excuse  is 
irrelevant,  if  it  were  true,  that  it  has  had  a  beneficent  effect 
upon  the  industry.  If  the  statute  condemns  an  industrial  in- 
tegration of  producing  units  sufficient  to  fix  prices,  so  long 
as  the  total  producing  capacity  remains  unchanged,  that 
poli(rjr  must  be  respected  and  enforced,  whether  it  is  a  good 
one  or  a  bad. 

If,  however,  it  shall  be  eventually  decided  that  it  is  the 
exercise  of  the  power,  as  so  defiined^  and  not  the  power  alone, 
which  is  illegal,  the  case  at  bar  is  in  the  end  no  different 
Under  that  theory  the  injuries  to  the  public  are  shown  by 
the  means  which  the  combination  has  employed  in  its  efforts 
either  to  gain  or  to  maintain  its  position.  The  means  for- 
bidden have  been  evolved,  often  empirically,  because  of  a 
slow  recognition  that  they  make  for  the  disorganization  of 
industry  and  of  the  depression  of  a  competing  producing 
capacity  which,  if  let  alone^  could  compete  upon  even  terma 
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While  the  statute  under  this  theory  relies  upon  competition 
as  a  proper  stimulus  to  the  maintenance  of  industrial  ad- 
vance and  as  the  chief  protection  to  the  consumer,  it  takes  a 
long  view,  not  a  short.  It  recognizes  that  with  the  customer 
in  the  end  must  lie  the  decision  between  producers,  and  that 
those  who  fail  to  secure  the  market  by  the  quality  and  cost 
of  their  service  must  pass  out  of  the  field;  but  it  does  not 
identify  permanent  capacity  with  the  inability  to  endure  a 
transitory  or  local  appeal  to  customers.  Its  presupposition 
is  that  there  may  well  be  competitors  capable  in  the  end  of 
giving  a  service  which  will  serve  the  public  as  well  as  their 
neighbors,  who  may  yet  succumb  to  concerted  competition 
apparently  more  serviceable,  but  only  because  it  is  tempo- 
rary, and  is  put  forward  with  no  purpose  of  universal  appli- 
cation. Possibly  it  would  be  hazardous  to  attempt  an  abso- 
lutely general  statement,  but  it  would  yet  be  true  to  say 
that  nearly  all  the  devices  condemned  by  the  courts  contain 
this  sporadic  element,  either  of  time  or  place ;  that  is  to  say, 
that  they  cover  only  a  competition  which  was  not  intended 
to  be  permanent,  and  which  the  combination  knew  was  only 
for  the  temporary  [1018]  purpose  of  extirpating  a  competi- 
tor who  had  at  least  some  chance  in  the  long  run  of  establish- 
ing a  service  which  would  be  as  acceptable  as  any  within  the 
power  of  the  combination  itself. 

It  is  on  this  account  that  the  intent  of  the  combination  so 
often  appears  in  the  cases  as  the  determinating  factor  in  ille- 
gality. It  is  not  because  unfair  competition  is  a  crime,  but 
only  because  a  monopolistic  intent  is  the  clearest  evidence 
that  the  competition  attempted  is  shown  to  be  temporary 
and  local,  and  that  there  is  on  this  account  a  reasonable  ex- 
pectation that  it  will  be  succeeded  by  competition  which  the 
newcomer  might  well  be  able  to  meet,  had  his  development 
been  all  the  while  left  unimpeded.  If  that  temporary  or 
local  competition  were  not  coupled  with  such  an  intent,  if 
there  were  honest  grounds  for  supposing  that  it  would  or 
could  remain  to  the  permanent  advantage  of  the  consumer, 
the  public  would  have  no  ground  to  complain,  so  long  as  the 
organization  of  industry  remains  on  a  competitive  basis. 
The  intent  is  the  touchstone,  not  because  we  are  concerned 
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with  moral  delinquency,  but  with  a  test  of  the  probable  per- 
sistence of  the  combination's  course  of  conduct.  As  Mr. 
Justice  Hohnes,  in  Swift  v.  U.  S.,  196  TJ.  S.  375, 896, 25  Sup. 
Ct  276,  279  (49  L.  Ed.  518),  says: 

"  When  that  intent  and  the  consequent  dangerous  probabiUty  exist, 
this  statute,  like  many  others  and  like  the  common  law  in  some  cases, 
directs  itself  against  that  dangerous  probability  as  weU  as  against  the 
completed  result" 

Similarly,  Mr.  Chief  Justice  White,  in  U.  8.  v.  Standard 
OU  Co.,  221  U.  S.  1,  76,  31  Sup.  Ct.  502,  521  (55  L.  Ed.  619, 
84  L.  R.  A.  [N.  S.]  834,  Ann.  Cas.  1912D,  734),  says: 

*'We  think  no  disinterested  mind  can  survey  the  period  in  ques- 
tion without  being  irresistibly  driven  to  the  conclusion  that  the  very 
genius  for  commercial  development  and  organization  which  it  would 
seem  was  manifested  from  the  beginning  soon  begot  an  Intent  and 
purpose  to  exclude  others,  which  was  frequently  manifested  by  acts 
and  dealings  wholly  inconsistent  with  the  theory  that  they  were 
made  with  the  single  conception  of  advancing  the  development  of 
business  power  by  usual  methods,  but  which,  on  the  contrary,  necea- 
sarily  involved  the  intent  to  drive  others  from  the  field  and  to  ex- 
clude them  from  their  right  to  trade,  and  thus  accomplish  the  mastery 
which  was  the  end  in  view." 

These  expressions  mean  that  where  the  intent  is  estab- 
lished to  occupy  the  whole  of  an  industry,  and  the  intent  is 
accompanied  by  some  appropriate  conduct,  the  competition 
has  already  ceased  in  the  sense  that  the  national  wiU  has 
directed.  Persons  actuated  with  a  desire  to  monopolize  the 
whole  of  an  industry  will  try — indeed,  are  already  trying — 
to  keep  out  others,  regardless  of  whether  those  others  can 
compete  efficiently  or  not.  Their  conduct  constitutes  a  sodal 
eTil,  because  the  public  is  entitled  to  the  free  play  of  such 
industrial  power  and  capacity  as  such  outsiders  may  be 
able  to  develop. 

The  Com  Products  Eefining  Company's  industrial  his- 
tory has  not  only  been  characterized  throughout  by  at- 
tempts to  create  such  sporadic  c(»npetition,  but  we  have  the 
richest  possible  evidence  that  they  never  meant  to  maintain 
it  as  a  policy,  but  only  to  drive  out  weaker  competitors,  so  as 
to  maintain  the  field.  The  only  device  which  is  open  to 
any  question  in  this  respect  is  the  low-priced  campaign.  It 
might,  indeed,  be  difficult  to  establish  the  temporary  char- 


Digitized  by  VjOOQIC 


632  234  FEDERAL  BEPOETEE,  1014. 

Opinion  of  the  Ck>art 

acter  of  this  were  it  not,  first,  for  the  purposes  disclosed  in 
its  preparation,  [1014 J  and,  second,  for  the  fact  that  it 
went  too  far  by  the  defendant's  own  statements  to  admit  of 
continuance.  They  never  meant  to  keep  prices  so  low,  and 
could  not  have  endured,  if  they  had  done  so,  except  by 
making  up  through  excessive  prices  on  specialties.  All 
their  conduct  illustrates  the  kind  of  competition  which  tries 
to  prevent  the  development  of  newcomers  who  might  per- 
manently secure  their  own  position.  I  will  try  to  state 
their  position,  as  I  understand  it,  as  sympathetically  and  as 
strongly  as  possible.  Their  only  defense,  really,  in  the  end 
comes  down  to  the  assertion  that  their  efforts  to  restrict 
competition  failed: 

**  The  statute  condemns  a  monopoly  in  the  sense  of  a  power  to  ex- 
clude others  from  entering  the  industry.  It  has  been  proved  that, 
whatever  our  purposes,  the  field  was  never  closed  to  competitors.  We 
have  continued  with  only  a  small  absolute  increase  in  grind,  if,  indeed, 
we  can  truly  be  said  to  have  increased  at  all,  while  our  competitors, 
both  those  who  were  in  the  industry  when  we  combined  and  those 
who  have  since  appeared,  have  grown  with  extraordinary  rapidity. 
We  have  no  natural  or  legal  monopoly  upon  which  we  rely;  we  hold 
no  trade  secrets;  we  have  no  ability  that  any  one  else  may  not  pro- 
cure. We  have  never  tried, to  limit  our  own  production;  on  the  con- 
trary, we  have  flooded  every  avenue  of  consumption  and  opened  every 
new  available  market,  often  at  great  initial  expense.  We  have  bene- 
fited the  consumer  by  insuring  him  a  sound  product  at  a  low  price. 
Nor  was  our  original  combination  without  Justification.  The  industry 
was  engaged  in  that  kind  of  competition  from  which  the  consumer  In 
the  end  must  suffer,  since  it  leads  to  the  destruction  of  the  capital  in- 
volved. No  one  could  make  enough  money  to  keep  up  his  producing 
capacity,  yet  all  feared  to  faU  behind  in  sales  lest  they  should  be  ob- 
Uterated  altogether.  Some  kind  of  concerted  action  alone  could  save 
the  industry  from  ruin,  and  it  makes  but  little  difference,  as  the  courts 
themselves  have  often  said,  what  form  it  takes.  The  critical  fact  vrm 
that  some  kind  of  joint  action  was  necessary,  and  that  involved  an 
understanding  which,  no  doubt,  must  in  the  end  result  in  some  slack- 
ening in  the  ruinous  race  of  over-production.  So  much  we  acknowl- 
edge; but  we  insist  that  it  was  a  benefit  to  the  industry,  and  that 
it  finaUy  reUeved  it  from  restraint,  instead  of  imposing  restraints 
upon  it** 

The  answer  to  this  is  partly  on  the  facts  and  partly  on  the 
law.  If  the  test  be  that  of  power  alone,  it  needs  no  other 
answer  than  the  opinions  already  cited  at  the  beginning  of 
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this  point  If  the  test  be  the  exercise  of  the  power,  the  ques- 
tion is  of  fact  They  say  that  they  combined  to  prevent  a 
ruinous  onnpetition,  and  this  is  true;  but  the  immediate  re- 
sult of  the  combination  was  such  a  rise  in  price  as  attracted 
new  capital  into  an  industry  whose  producing  capacity,  on 
paper,  was  already  more  than  the  market  would  take.  This 
is  good  evidence  that  the  price  was  higher,  or  the  quality 
worse,  than  need  be.  It  was  no  public  benefit  to  fix  that  price 
at  a  point  where,  with  ample  capacity,  new  capital  came  in; 
or,  if  it  be  said  that  the  old  plants  were  too  inefficient  to 
compete,  it  was  no  public  benefit  to  combine  old  plants,  now 
called  junk  by  the  defendants  themselves,  so  as  to  preserve 
them  from  their  own  mutual  destruction. 

As  to  their  conduct  toward  subsequent  competitors,  in 
their  failure  they  forget  their  repeated  efforts  to  eliminate 
all  newcomers  or  to  suppress  the  production  of  those  already 
in.  No  one  can,  in  fact,  tell  how  far  they  have  succeeded  in 
discouraging  the  first,  or  in  depressing  the  expansion  of  the 
second.  Under  a  competition  free  from  such  practices,  in- 
herent weaknesses  of  their  own  might  have  been  discovered ; 
they  might  themselves  have  been  eliminated.  Elimination 
of  some  was  perhaps  necessary ;  much  waste  is  certainly  the 
[1016]  price  of  a  competitive  organization  of  industry. 
The  national  will  has  not  declared  against  elimination  of 
competitors  when  they  fail  from  their  inherent  industrial 
weakness.  On  the  contrary,  it  has  declared  with  great  em- 
phasis against  any  methods  by  which  such  weaknesses  might 
be  concealed ;  in  so  doing  it  has  assumed  a  positive  purpose 
toward  industry,  has  established  a  form  to  which  competi- 
tion must  conform.  This  purpose  the  Corn  Products  Refin- 
ing Company  has  persistently  and  ingeniously  endeavored 
to  thwart  from  the  outset.  Its  constant  effort  has  been  to 
prevent  competitors  from  that  test  which  would  in  the  long 
run  discover  whether  they  could  manufacture  as  well  and  as 
cheaply  as  itself.  It  has  tried  throughout,  by  its  power 
temporarily  to  affect  commercial  conditions,  so  to  obscure  the 
actual  industrial  facts  as  to  make  impossible  any  test  of 
relative  strength.  That  it  has  failed  does  not  change  the 
past  or  make  its  continued  existence  in  any  sense  leas  corn- 
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proinisiiig  to  the  future.  There  is  every  assurance  that  it  will 
continue  unfair  trade  methods,  unless  it  be  forcibly  pre- 
vented.   I  therefore  find  that  it  is  an  illegal  combination. 

XVI.   THE  REMEDIES. 

By  far  the  most  important  question  in  the  case  is  whether 
the  remedies  which  the  Government  shall  have  shall  be 
limited  to  an  injunction,  or  whether  they  should  include  a 
dissolution  of  the  Com  Products  Refining  Company  into 
four  or  five  constituent  parts.  That  there  should  be  an  in- 
jimction  admits  of  no  question.  Some  of  the  unfair  prac- 
tices have  undoubtedly  been  stopped;  some  ceased  long  be- 
fore the  petition  was  filed,  and  there  is  indeed  no  reason  to 
suppose  that  they  will  again  be  resumed ;  but  defendants  are 
in  no  position  to  complain  against  a  decree  of  court  spe- 
cifically forbidding  them  from  any  resumption  of  practices 
which  were  merely  the  incidental  manifestations  from  time 
to  time  of  a  purpose  which  actuated  them  throughout  their 
whole  progress.  The  injimction  will  cover  in  detail  the 
specific  matters  already  considered,  such  as  profit-sharing, 
a  low-price  campaign,  bogus  independents,  price  agreements, 
attempts  in  any  way  to  prevent  the  entry  of  others  into  the 
industry,  or  to  secure  agreements  to  restrict  competition 
from  those  already  in,  and  such  other  details  as  shall  be  ap- 
propriate. 

The  question  of  dissolution  turns  upon  different  considera- 
tions. As  has  already  been  said,  if  power  alone  be  for- 
bidden by  the  statute,  it  can  make  no  difference  whether 
its  results  are  beneficent  or  sinister,  whether  a  dissolu- 
tion will  affect  the  industry  to  its  prejudice  or  to  its  ad- 
vantage, whether  it  will  promote  or  depress  foreign  trade. 
So  much  is  indeed  implied  in  the  opinions  in  those  cases 
already  cited  in  Point  XV.  Such  questions  concern  the 
wisdom  of  the  act,  and  with  it  I  have  nothing  to  do  if  once 
its  purpose  be  authoritatively  declared. 

If,  on  the  other  hand,  the  exercise  of  the  power  is  what 
the  statute  touches,  then  the  question  arises,  What  is  prac- 
tically necessary  to  prevent  the  repetition  of  those  unfair 
means?      The    defendants'    solicitude    against    dissolution 
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serans  to  me  to  be  significant  in  this  connection.  It  is  con- 
ceded that  each  of  their  units  is  as  large  as  the  law  of  increas- 
ing returns  demands,  and  there  is  ho  apparent  reason  why 
they  should  fear  dissolution  if  they  mean  to  adopt  that  kind 
of  competi[1016]tion  which  the  law  contemplates.  In  order 
to  test  the  injury  which  they  anticipate,  and  their  good  faith 
in  opposing  dissolution,  it  is  fair,  therefore,  to  consider  their 
objections  in  detail. 

[3]  The  chief  ground  is  that  dissolution  would  have  an 
immediate  and.  disastrous  effect  upon  the  foreign  trade.  The 
argument  is  as  follows :  At  the  present  time  Edgewater  sends 
two-thirds  of  its  product  to  Europe,  and  in  so  doing  has 
spent  large  sums  of  money  in  opening  up  many  currents  of 
foreign  trade.  If  the  combination  were  divided  into  compet- 
ing units,  Edgewater  at  times  could  find  a  more  profitable 
individual  market  by  competition  along  the  Eastern  sea- 
board, working  out  so  far  to  the  West  as  freight  differentials 
allowed.  At  periods,  for  example,  when  Argentine  corn  can 
be  imported  into  the  port  of  New  York,  the  local  advantage 
of  Edgewater  becomes  high.  If  it  were  a  separate  plant, 
whose  policy  was  dictated  alone  by  the  interests  of  its  stock- 
holders, in  those  periods  it  would  compete  effectively  with 
the  Western  plants  and  would  diminish  its  foreign  trade. 
At  present,  at  such  periods,  it  continues  its  export  business, 
relying  upon  the  Western  plants  to  supply  that  portion  of 
the  demand  which  it  would  itself  supply  if  it  were  acting 
alone.  It  is  true  that  there  would  remain  sporadic  periods 
when  it  would  export,  times  of  "  diunping,"  but  the  develop- 
ment of  a  sustained  foreign  export  trade  would  be  impossi- 
ble, once  Edgewater  were  divorced  from  the  combination 
as  a  whole.  As  it  is,  that  plant  is  pressed  to  maintain  its 
position  against  foreign  manufacturers  having  themselves 
access  to  Argentine  com.  If  it  could  find  a  ready  local 
Diarket  of  its  own,  it  would  inevitably  seize  that. 

The  argument  comes  to  this :  That  in  times  of  cheap  Ar- 
gentine com  Edgewater  does  not  use  its  advantage  to  sell  to 
the  Atlantic  seaboard  (Bedford,  indeed,  says  that  it  could  at 
times  show  a  profit  in  Chicago) ,  but  uses  that  advantage  for 
foreign  trade.    The  question  really  is  whether  th^  local  con- 
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sumer  should  be  deprived  of  that  advantage  for  die  sake 
of  maintaining  foreign  trade,  and  that  depends  upon  what 
the  relative  valuation  of  the  two  advantages  should  be.  I 
cannot  think  that  a  court  is  competent  to  determine  such  a 
preference;  it  depends  rather  up<xi  questions  of  national 
policy,  the  indirect  benefits  of  foreign  trade,  which  can  be 
dealt  with  only  where  each  interest  is  effectively  represented. 
Certainly  I  have  no  means  of  saying  that  the  commercial 
advantage  of  cheap  Argentine  corn  ought  to  be  enjoyed  by 
the  manufacturers  here,  or  the  foreign  consumer,  as  against 
the  Eastern  American  consumer.  It  is  indeed  easy  to  see 
that  this  would  be  a  compelling  motive  urging  competitors 
of  the  Com  Products  Refining  Company  to  join  in  opposing 
any  dissolution,  but  their  interest  in  this  respect  is  not  neces- 
sarily coincident  with  that  of  the  general  public,  and  their 
opinion  is  inevitably  interested. 

It  is  quite  true  that  dissolution  might  result  in  an  over- 
production within  the  United  States,  and  so  in  the  end  in  the 
elimination  of  some  of  the  producing  units;  but  this  again 
is  the  same  problem  in  another  form.  It  means  that  because 
of  the  present  unitary  control  of  Edgewater  and  the  other 
Com  Products  Refining  Company  plants,  in  periods  when 
there  is  a  differential  favoring  Edgewater,  that  differential 
is  used  for  the  benefit  of  export  trade,  rather  than  to  throw 
out  [1017]  that  part  of  the  Western  supply  which  because 
of  its  higher  cost  could  not  be  marketed  in  the  Ea^.  I  am 
not  aware  of  any  obvious  and  compelling  policy  which  makes 
it  advisable  to  favor  a  more  expensive  manufacture  in  the 
West,  with  its  necessary  higher  prices  to  the  consumer,  for 
the  sake  of  foreign  trade.  The  decision  of  such  questions 
certainly  should  not  rest  with  the  producers  themselves,  nor, 
as  I  have  said,  is  it  a  proper  matter  for  courta  The  foreign 
trade  of  the  competitors  of  the  Com  Products  Refining  Com- 
pany has  so  far  been  of  a  trifling  character.  In  1912  it  rep- 
resented less  than  8,000,000  pounds  of  glucose  out  of  a  total 
of  278,000,000,  and  of  starch  less  than  700,000  out  of  a  total 
2,000,000.  The  question  really  seems  to  concern,  therefore, 
only  the  export  trade  of  Edgewater  itself.  I  shall  therefore 
lay  from  consideration  this  feature  of  the  evideiice. 
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[4]  The  next  objection  is  that  a  dissolution  will  involve 
the  expenditure  of  large  sums  of  money  to  readapt  the 
several  plants  to  stand  upon  a  self -subsisting  basis.  Argo 
is  the  largest  of  all^  but  is  especially  adapted  to  manufacture 
the  specialties,  so  called— dextrines,  gums,  grape  sugar,  and 
syrup.  It  must  either  discontinue  some  of  its  manufacture 
of  specialties  or  put  in  more  bulk-producing  capacity.  The 
reason  for  this  is  said  to  be  that  in  selling  it  must  be  possible 
to  supplement  the  specialties  with  bulk  supply  in  order  to 
hold  customers.  No  plant  could  undertake  to  sell  specialties 
alone,  though  it  manufactured  itself  all  the  glucose  and 
starch  which  went  into  them.  Pekin  is  at  present  a  starch 
plant  altogether,  though  it  has  a  glucose  refinery  of  12,000 
bushels  out  of  a  total  capacity  of  80,000;  it  would  have  to 
develop  a  more  diversified  business  if  it  were  to  sell  alone. 
Granite  City  is  a  syrup-mixing  plant,  making  its  own  glu- 
cose ;  it  might  succeed  in  its  town  territory,  but  the  matter  is 
problematical.  Davenport  is  only  a  reserve  plant,  not  usu- 
ally operated,  and  somewhat  antiquated  as  well.  It  would 
not  make  an  economical  unit. 

I  do  not  doubt  that  a  dissolution  in  the  case  would  operate 
to  the  disadvantage  of  the  total  production,  and  that  it  would 
require  readjustment  of  the  plan  of  manufacture  of  each 
plant ;  but  there  is  nothing  in  this  evidence  which  indicates 
any  serious  demoralization  of  the  industry  at  large.  Argo 
could  certainly  maintain  its  grind,  even  if  part  of  the  glu- 
cose and  starch  were  sold  as  bulk  products.  The  result 
would  be  to  leave  unemployed  so  much  of  its  capacity  for 
making  end  products  as  now  rely  upon  the  bulk  capacity  of 
Pekin  and  Granite  City.  In  so  far  it  would  injure  the  use- 
fulness of  that  much  of  the  capital  already  invested.  Pekin 
may  have  been  used  as  a  bulk-starch  house,  but  with  so  large 
a  glucose  capacity  it  cannot  be  said  to  be  a  specialized  plant. 
Indeed,  there  are,  as  it  is,  plants  which  do  nothing  but  a 
starch  business,  e.  g.,  Douglas,  Huron,  Staley,  Piel,  and 
Keever,  which  have  never  done  anything  else,  just  as  there 
are  plants  which  have  made  nothing  but  glucose,  as  the  Clin- 
ton Company.  The  only  competitors  which  have  made  both 
starch  and  glucose  between  1906  and  1914  are  Hubinger, 
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Union  Company,  and  the  American  Maize  Products  Com- 
pany. Similarly,  the  Granite  City  plant  need  not  make 
starch ;  possibly  it  might  have  to  sell  part  of  its  glucose  un- 
mixed, but  that,  as  in  the  case  of  Argo,  would  only  make 
less  useful  so  much  of  its  finishing  plant  as  could  not  be  em- 
ployed. Davenport  [1018]  seems  to  me  to  have  a  question- 
able value  as  it  is;  it  is  not  generally  operated  at  all,  and  is 
run  as  a  reserve.  A  question  might  arise  as  to  the  propriety 
of  allowing  its  union  with  Pekin  or  Granite  City,  if  need 
were. 

None  of  these  considerations  seem  to  me  sufficient  to  pre- 
vail over  the  wisdom  of  disintegrating  a  combination  which 
has  shown  such  an  inveterate  and  incorrigible  insistence 
upon  interfering  with  the  course  of  commerce  which  the 
law  demands.  That  the  general  organization  of  the  Com 
Products  Refining  Company  would  be  disrupted  would,  of 
course,  follow;  it  is,  indeed,  the  very  purpose  of  the  relief 
itself.  The  suit  is,  it  is  true,  not  punitive  in  its  character; 
but  the  stockholders  are  in  such  cases  responsible  for  the 
conduct  of  the  business  by  the  officers  in  charge.  Such  loss 
as  is  involved  in  removing  from  their  hands  the  power 
which  they  have  so  persistently  used  contrary  to  law  is  an 
inevitable,  though  unfortunate,  incident  in  the  enforcement 
of  the  statute. 

In  all  cases  where  the  history  of  the  combination  has 
been  such  as  this  the  Supreme  Court  has  declined  to  rest 
upon  injunctions  alone.  The  difficulties  of  proof,  the  delay, 
the  cumbersome  inquiry  necessary  to  ascertain  again  whether 
the  defendants  shall  have  actually  discontinued,  all  make 
against  such  a  limitation.  It  may  be  safely  assumed  that 
evidence  such  as  was  by  chance  available  here  of  the  actual 
purposes  of  those  in  charge  will  never  again  exist.  With- 
out it,  perhaps,  it  is  doubtful  whether  the  case  could  have 
been  proved.  Yet  it  is  a  reasonable  assurance  to  take  that, 
when  an  innate  proclivity  has  so  abundantly  manifested 
itself  over  a  period  of  years,  it  shall  be  disabled  from  fur- 
ther opportunity.  No  case,  it  seems  to  me,  could  more  re- 
quire such  a  remedy,  unless  injunctions  are  to  serve  for  the 
only  remedy.    It  is  clear  enough  that,  had  dissolution  been 
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decreed  in  1906,  no  court  would  have  allowed  any  units  so 
large  as  the  present  Com  Products  Refining  Company.  The 
precise  form  of  redistribution  will  have  to  come  up  later, 
but  a  combination  of  60  per  cent  of  the  whole  industry 
would  not  have  been  considered. 

The  form  of  the  decree  as  concerns  dissolution  will  in 
general  follow  that  in  the  case  of  U.  S.  v.  International 
Harvester  Company^  except  that  the  time  within  which  to 
file  a  plan  will  be  120  days  instead  of  90,  and  that  the  plan 
will  be  filed  with  the  Federal  Trade  Commission  as  master 
in  chancery,  under  section  seven  of  the  Federal  Trade  Com- 
mission  Act.  That  commission  will  in  due  course  present  a 
plan  for  dissolution,  which  will  come  on  for  confirmation 
to  the  district  court  as  the  report  of  any  master  in  chancery. 

xvn. 

I  see  no  reason  to  exempt  from  the  injunction  the  de- 
fendants Speyer,  Boardman,  Kelsey,  and  Nichols.  They 
were  all  directors  for  three  years  before  petition  filed,  and 
must  be  supposed  to  be  privy  to  the  general  plans  of  the 
company.  If  they  wish,  they  may  be  excluded  from  such 
parts  of  the  decree  as  cover  any  trade  practices  which  ter- 
minated before  January  1,  1910. 

The  final  decree  may  be  settled  upon  five  days'  notice  to 
the  defendants. 


MOTION  PICTURE  PATENTS  CO.  v.  UNIVERSAL 
FILM  MFG.  CO.  ET  AL. 

(Circuit  Court  of  Appeals,  Second  Circuit.    June  15,  1916.    On  Peti- 
tion for  Reliearing,  August  4,  1916.) 

[285  Fed.  Rep..  398.1 

Monopolies  17  (2) — Patents — ^Restrictivb  Licenses. — Under  the 
Clayton  bUl  (act  Oct  15,  1914,  c  323,  §  8.  38  Stat.  731),  malting  it 
unlawful  to  lease  or  sell  goods,  machinery,  or  supplies  on  a  condition 
that  the  lessee  or  purchajser  shall  not  use  or  deal  in  the  goods,  ma- 
chinery^ or  supplies  of  a  competitor  of  the  lessor  or  seller,  where 
such  condition  may  substantially  lessen  competition  and  create  a 
monopoly,  complainant,  who  by  Tirtue  of  patents  had  a  monopoly 
tqr  the  manufacture  of  motion  picture  projecting  machines,  cannot, 
in  selling  or  leasing  such  machines,  require  the  purchaser  to  use 
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films  maDufactured  by  it,  its  letters  patent  for  lUms  having  ezi^bred, 
and  such  a  c<mtract  is  invalid,  as  tending  to  create  a  monopoly.* 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Gent  Dig.  i   18; 
Dec.  Dig.  17(2).] 

Monopolies  10 — Statutes — ^Applicabilitt. — ^The  Clayton  bill,  leveled 
at  monopolies,  applies  to  contracts  entered  into  before  its  enact- 
ment 

[Ed.  Note. — For  other  cases,  see  Mon<^)Olie8,  Cent  Dig.  I  9; 
Dec  Dig.  10.] 

Monopolies  10 — Power  of  State — Clattow  Biij>-Applicabiijtt. — 
Where  a  contract  involved  and  restrained  interstate  commerce,  the 
Clayton  bill  is  applicable,  though  the  particular  acts  of  restraint 
and  infringement  occurred  in  the  State  of  New  York,  where  the 
contract  was  made. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  0;  Dec 
Dig.  10.] 

Monopolies  23 — Rights  Under  Contracts — ^Usb  op  Patented  Arti- 
cles— Restriction. — Where  the  holder  of  a  patent  for  motion  pic- 
ture projecting  machines  required  one  licensed  to  manufacture  to 
impose  conditions  as  to  the  use  of  films  in  the  machines,  in  viola- 
tion of  the  Clayton  act,  one  who  leased  a  machine  sold  by  the 
manufacturer  to  a  third  person  is  not  bound  to  observe  audi  condi- 
tions, on  the  theory  that  a  patent  license  cannot  be  relied  on  and  its 
terms  repudiated. 

[Ed.  Note. — 'For  other  cases,  see  Monopolies,  Cent  Dig.  I  16 ;  Dec 
Dig.  23.] 

ON  petition  for  REHEABmO. 

Patents  210 — Sale  of  Patented  Article — ^Usb. — The  sale  of  a  pat- 
ented motion  picture  projecting  machine  carries  with  it,  in  the 
absence  of  restriction,  an  implied  license  of  use. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent  Dig.  II  301,  302 ; 
Dec  Dig.  210.] 

Patents  216 — Construction — Restriction. — The  fact  that  there  was 
attached  to  a  patented  motion  picture  projecting  machine  a  plate 
reciting  that  the  sale  and  purchase  of  the  machine  gave  only  the 
right  to  use  it  upon  other  terms  to  be  fixed  does  not,  where  it  did 
not  appear  that  the  terms  relating  to  royalty  were  ever  fixed  or 
brought  to  the  notice  of  a  purchaser  from  a  licensee  to  manufacture, 
entitle  the  holder  of  the  patent  rights  to  royalties. 

[Ed.  Not&— For  other  cases,  see  Patents,  Cent  Dig.  I  829;  Dec 
Dig.  216.] 

[999]  Patents  216— CowsTRtJcrfoN— Restrictiok. — In  sndi  case, 
evidence  that  the  purchaser  had  knowledge  of  the  terms  upon 
which  the  bolder  of  the  patent  tighta  was  accustomed  to  grant  per- 
mission to  use  a  madiine  manufactured  by  its  licensees  will  not 
establish  the  purchaser's  liabiltty  for  royalties ;  there  being  nothing 

•Syllabus  copyrighted,  1916,  by  West  Publishing  Company. 
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in  tbe  notice  to  prevent  the  holder  of  the  patent  rights  from  varying 
the  royalties. 

[Ed.  Note.— For  other  cases,  see  Patents,  Gent  Dig.  i  329;  Dec 
Dig.  216.] 

Appeal  from  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

Bill  by  the  Motion  Picture  Patents  Company  against  the 
Universal  Fihn  Manufacturing  Company,  the  Universal 
Film  Exchange  of  New  York,  and  the  Prague  Amusement 
Company.  From  a  decree  dismissing  the  bill,  complainant 
appeals.    AflSrmed. 

This  cause  comes  here  on  an  appeal  from  a  decree  dismiss- 
ing the  complainant's  bill.  The  complainant  is  the  owner  of 
the  patent  in  suit  (No.  707,934)  for  motion  picture  project- 
ing machines,  and  on  June  12, 1912,  granted  to  the  Precision 
Machine  Company  a  license  to  manufacture  and  sell  these 
machines  for  not  less  than  $150  per  machine,  and  at  a  roy- 
alty of  $5  to  the  licensor  each,  with  the  further  restriction 
that  each  machine  put  out  by  the  licensee  shall  be  used  (1) 
solely  for  exhibiting  or  projecting  motion  pictures  contain- 
ing the  invention  of  reissued  Letters  Patent  No.  12,192,  leased 
by  a  licensee  of  the  licensor  while  it  owns  said  patent ;  and  (2) 
upon  other  terms  to  be  fixed  by  the  licensor  and  complied 
with  by  the  user  while  the  said  machine  is  in  use  and  while 
the  licensor  owns  said  patents  (which  said  other  terms  shall 
only  be  the  payment  of  a  royalty  or  rental  to  the  licensor 
while  in  use).  The  license  also  provided  that  a  plate  should 
be  attached  to  each  machine  and  such  plate  was  attached  in 
the  following  form : 

"  Mfr's.    SeHal  No.  8557.  Special  License  No.  806a 

"SIMPLEX. 

**1CADB  BY  THE  FBXCI8I0IV  ICAOHINS  COMPANY 

"  Patented. 

"No.  676,185,  Marcli  2,  1897.  No.  580,749,  April  18,  1897. 

"No.  586,958,  July  20,  1897.  No.  678,829,  April  80,  1901. 

"No.  678,992,  May  14,  190L  No.  707,984,  Angnst  26,  1902. 

"  No.  722,882,  March  10,  1908. 
"  The  sale  and  purchase  of  this  machine  gives  only  the  right  to  use 
it  solely  with  moving  pictnres  containing  the  invention  of  BeiMnied 
96825*— 17— VOL  ( 
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Patent  No.  12,102,  leased  by  a  licensee  of  the  Motion  Picture  Patents 
Company,  the  owner  of  the  above  patents  and  reissued  patent,  while 
It  owns  said  patents,  and  upon  other  terms  to  be  fixed  by  the  Motion 
Picture  Patents  Company  and  complied  with  by  the  user  while  it 
is  in  use  and  while  the  Motion  Picture  Patents  Company  owns  said 
patents.  The  removal  or  defacement  of  this  plate  terminates  the  rl^t 
to  use  this  machine. 

"  Motion  Pictubb  Patents  Company, 

''New  York,  N.  T.,  V.  8.  A.** 

Beissued  letters  patent  No.  12,191  expired  subsequent  to 
the  execution  of  the  license  by  the  complainant  to  the  Pre- 
cision Machine  Company.  Thereupon  the  Universal  Film 
Manufacturing  Company  made  a  film  embodying  that  in- 
vention, and  sold  it  to  the  Universal  Film  Exchange,  who 
furnished  it  for  use  to  the  Prague  Amusement  Company. 
The  Seventy-Second  Street  Amusement  Company  became 
the  lawful  possessor  of  a  moving  picture  machine  made  by 
the  Precision  Machine  Company.  The  defendant  Prague 
Amusement  Company  leased  the  machine  from  the  Seventy- 
Second  Street  Amusement  Company  and  used  the  film  fur- 
nished to  it  by  the  Universal  Film  Exchange  upon  the  ma- 
chine in  question.  The  use  of  the  film  upon  the  machine  is 
the  act  of  infringement  alleged.  The  defendants  set  up 
three  defenses:  (1)  That  the  restrictions  in  the  contract  of 
license  to  the  Prague  Amusement  Company  are  contrary  to 
public  policy,  illegal,  and  void,  and  the  machine  therefore  is 
free  from  the  bur [400]  den  of  them.  (2)  That  there  is  no 
proof  of  joint  infringement  as  alleged.  (8)  That  the  patent 
is  invalid. 

Melville  Churchy  of  Washington,  D.  C,  and  Oeorge  F. 
ScuU,  of  New  York  City,  for  appellant. 

Edmtmd  Wetmare^  John  B.  Stanchfield^  and  Oscar  W. 
Jefery,  all  of  New  York  City,  for  appellees. 

Before  Coxe  and  Bogebs,  Circuit  Judges,  and  Augustub 
N.  Hakd,  District  Judge. 

Augustus  N.  Hand,  District  Judge  (after  stating  the 
facts  as  above). 

[1]  It  was  held  by  this  court  in  the  case  of  Victor  Talkmg 
Machine  Company  v.  Straussj  280  Fed.  449, 144  a  C.  A.  591^ 
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diat  a  license  to  use  a  pat^ited  talking  machine  upon  pay- 
ment of  an  initial  royalty  to  cover  the  life  of  the  patent  and 
upon  condition  that  the  licensee  purchase  all  sound  records 
to  be  used  with  the  machine  from  the  licensor  was  valid, 
even  though  the  license  provided  that  title  to  the  machine 
should  pass  to  the  licensor  upon  the  expiration  of  the  patent 
if  the  terms  of  the  license  had  been  observed.  The  present 
case  differs  from  that  case  because  here  the  title  to  the  ma- 
chine at  once  passed  by  the  sale  of  the  projecting  machine 
to  the  Seventy-Second  Street  Amusement  Company.  We 
think  this  case  comes  within  the  doctrine  of  Banker  v.  O^Don- 
neUy  229  U.  S.  1,  88  Sup.  a.  616,  57  L.  Ed.  1041,  50  L.  R.  A. 
(N.  S.)  1186,  Ann.  Cas.  1915A,  150,  rather  than  that  of 
Henry  v.  Dick,  224  U.  S.  1,  82  Sup.  Ct.  364,  56  L.  Ed.  645, 
Ann.  Cas,  1918D,  880.  This  is  especially  true  since  the  en- 
actment of  the  so-called  Clayton  Bill,  which  provides : 

"That  it  shaU  be  unlawful  for  any  person  engaged  in  commerce, 
in  the  course  of  such  commerce,  to  lease  or  mal^e  a  sale  or  contract 
for  sale  of  goods,  wares,  merchandise,  machinery,  suppUes,  or  other 
commodities,  whether  patented  or  unpatented,  for  use,  consumption, 
or  resale  within  the  United  States,  or  any  territory  thereof  ♦  ♦  ♦ 
on  the  condition,  agreement,  or  understanding  that  the  lessee  or  pur- 
chaser thereof  shall  not  use  or  deal  in  the  goods,  wares,  merchandise, 
machinery,  supplies,  or  other  commodities  of  a  competitor  or  com- 
petitors of  the  lessor  or  seUer,  where  the  ^ect  of  such  lease,  sale,  or 
contract  for  sale  or  such  oondttion,  agreement,  or  understanding  may 
be  to  substantially  lessen  competition  or  tend  to  create  a  monopoly  in 
any  line  of  commerce."    Act  Oct  15, 1914,  c.  323,  I  3,  38  Stat  731. 

This  act  was  not  regarded  as  applicable  either  in  the  Dis- 
trict Court,  or  in  this  court,  in  the  case  of  Victor  TdUcing 
Machine  v.  JStroMssy  supra^  because  that  case  was  decided  upon 
a  demurrer  to  the  bill  upon  the  face  of  which  no  substantial 
restraint  of  competition  or  monopoly  in  any  line  of  oom- 
merce  appeared.  Here,  however,  the  testimony  shows  that 
the  complainant  has  a  monopoly  under  its  patents  of  pro- 
jecting machines  so  that,  if  no  films  not  manufactured  by 
complainant  can  be  used  upon  these  machines,  the  com- 
plainant will  obtain  an  absolute  monopoly  of  the  film  busi- 
neaS)  in  spite  of  the  fact  that  its  patent  on  films  has  expired. 
If  the  prohibitions  of  the  Clayton  Act  mean  anjrthing  at 
all,  this  case  falls  within  them,  and  the  restrictions  as  to 
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use  of  films  other  than  complainant's  with  the  projecting 
machines  are  therefore  void.  Indeed,  the  report  of  the 
Judiciary  Committee  of  the  House  concerning  the  Clayton 
Act  shows  that  its  purpose  is  to  reach  [401]  the  film  monop- 
oly. A  portion  of  this  report,  quoted  by  Judge  Dyer  in  his 
opinion  in  United  States  v.  United  Shoe  Machinery  Go. 
(D.  C),  227  Fed.  507,  is  as  follows: 

"  Where  the  concern  making  these  contracts  is  already  great  and 
powerful,  such  as  the  United  Shoe  Machinery  Ck)mpany,  the  Ameri- 
can Tobacco  Company,  and  the  General  Film  Company,  the  exclusiye 
or  *  tying  *  contract  made  with  local  dealers  becomes  one  of  the  great- 
est agencies  and  instrumentalities  of  monopoly  ever  devised  by  the 
brain  of  man.  It  completely  shuts  out  competitors,  not  only  from 
trade  in  which  they  are  engaged  already,  but  from  the  opportunities 
to  build  up  trade  in  any  community  where  these  great  and  powerful 
conditions  are  appearing  under  this  system  and  practice.** 

[2]  Judge  Sessions  has  held  in  the  case  of  ETUott  Machine 
Co.  V.  Center  (D.  C)  227  Fed.  126,  that  this  act  applies  to 
contracts  made  before  the  passage  of  the  act,  and  we  think 
his  opinion  justified  by  decisions  of  the  Supreme  Court  on 
which  he  relied.  Louisville  <&  Nashville  Railroad  Co.  v, 
Mottley,  219  U.  S.  467,  31  Sup.  Ct.  265,  66  L.  Ed,  297,  34 
L.  R.  A.  (N.  S.)  671 ;  Armour  Packing  Co.  v.  United  States j 
209  U.  S.  56,  28  Sup.  Ct  428,  52  L.  Ed.  681;  Philadelphia, 
Bdltimore  <&  Washington  R.  R.  v.  Schubert,  224  U.  S.  608, 
32  Sup.  Ct.  589,  56  L.  Ed.  911.  In  the  case  of  United  States 
V.  United  Shoe  Machinery  Company  (D.  C.)  227  Fed.  507, 
Judge  Dyer  reached  the  same  conclusion  in  regard  to  the 
Clayton  Act. 

[3]  Inasmuch  as  the  contract  with  the  Precision  Machine 
Company  involved  and  restrained  interstate  commerce,  it 
makes  no  difference  that  the  particular  act  of  infringement 
occurred  within  the  State  of  New  York,  and  the  prohibitions 
of  the  Clayton  Act  apply.  MarieneTU  v.  United  Booking 
Oifices  (D.  C.)  227  Fed.  170;  Nash  v.  United  States,  229 
U.  S.  373,  33  Sup.  Ct.  780,  57  L.  Ed.  1232. 

[4]  It  is  urged  that  the  defendant  Prague  Amusement 
Company  cannot  rely  upon  the  license  and  repudiate  its 
terms.  It  does  not  rely  upon  the  license,  but  obtained  a 
lease  of  the  madiine  from  the  owner,  the  Seveftty-second 
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Street  Amusement  Company,  which  acquired  it  after  hay- 
ing paid  the  purchase  price,  and  thus  freed  the  machine 
from  the  unlawful  restrictions.  The  remarks  of  this  court 
upon  the  motion  for  a  stay  pending  the  decision  of  the  ap- 
peal from  Judge  Dickinson's  decree  in  the  criminal  prosecu- 
tion for  violation  of  the  Sherman  Act  (act  July  2,  1890,  c. 
647,  26  Stat  209),  in  Vnited  States  v.  Motion  Picture 
Patents  Co.  (D.  C.)  226  Fed.  800,  would  be  applicable  to 
the  case,  if  the  restrictions  we  have  held  illegal  had  been 
held  valid.  Then  it  would  have  been  true  that  the  defend- 
ant, who  was  using  the  patented  article  under  a  license,  could 
not  question  the  validity  of  the  patent,  or  claim  it  lacked 
invention.  These  remarks  are  not  applicable  when  the  re- 
strictions are  held  invalid,  and  the  article,  having  been  thus 
freed  from  all  restrictions,  may  be  used  at  the  will  of  the 
licensee. 

In  view  of  the  foregoing  considerations,  it  is  unnecessary 
to  discuss  the  other  defenses  raised  by  the  defendants,  and 
the  decree  dismissing  the  bill  is  affirmed. 

ON  PETmON  FOR  BEHEARINa 

Per  Curiam. 

The  appellant  seeks  a  reargument  upon  the  question 
whether  the  Prague  Amusement  Company  did  not  infringe 
by  not  [402]  complying  with  the  condition  as  to  royalty  or 
rental  imposed  by  the  appellant  on  users  of  machines  manu- 
factured under  its  licenses. 

[5,  6]  The  sale  of  the  projecting  machine  carried  with  it, 
in  the  absence  of  any  restriction,  an  implied  license  of  use. 
Mitchell  V.  Hawley,  16  Wall.  547, 21  L.  Ed.  322.  The  notice 
which  was  attached  attempted  to  impose  the  condition  that 
it  should  only  be  used  with  films  containing  the  invention 
of  a  patent  which  had  expired  "  and  upon  other  terms  to  be 
fixed  by  the  Motion  Picture  Patents  Company."  The  con- 
dition as  to  use  only  with  the  specified  films  we  have  held 
illegal  for  the  reasons  given  in  our  opinion  heretofore  ren- 
dered. The  condition  as  to  which  a  reargument  is  desired 
relating  to  a  continuing  royalty  was  not  brought  to  the 
notice  of  the  defendants  and  cannot,  therefore,  be  regarded 


Digitized  by  VjOOQIC 


646  235  FBDSBAL  BXPOBRB,  540. 

Syllabus. 

as  limiting  the  implied  license  which  accompanied  the  sale 
of  the  machine.  CorUlyw  v.  JoJkMon^  207  U.  S.  196,  28 
Sup.  Ct.  106,  52  L.  Ed.  167;  LoveU-MoCanneU  Mfg.  Co.  v. 
Waite  Auto  Supply  Co.  (D.  C),  198  Fed.  133.  The  clause 
"upon  other  terms  to  be  fixed"  in  no  way  specified  the 
nature  of  these  terms  and,  in  particular,  in  no  way  men- 
tioned a  continuing  royalty,  or  the  amount  thereof.  There 
is  no  evidence,  moreover,  that  any  "  other  terms  "  were  ever 
fixed  or  demanded.  We  Uiink  such  a  vague  condition  in- 
sufficient to  limit  the  implied  right  of  user  passing  to  the 
vendee  of  the  machine,  and  consequently  unenforceable. 

[7]  The  appellant  offered  evidence  at  the  trial,  which 
was  excluded,  that  the  Prague  Amusement  C!ompany  had 
knowledge  of  the  terms  upon  which  the  Motion  Picture 
Pat^its  Company  was  accustomed  to  grant  permission  to 
use  a  machine  put  out  by  its  licensed  manufacturers;  but 
this  evidence,  had  it  been  allowed,  would  not  have  obviated 
the  difficulty  with  the  form  of  the  notice.  If  the  terms 
that  were  customary  had  been  known,  there  was  nothing  in 
the  notice  or  elsewhere  to  prevent  the  appellant  from  vary- 
ing the  royalty  as  to  nature  or  amount.  Such  a  condition  is 
too  indefinite  for  enforcement,  though  a  notice  of  a  precise 
amount  to  be  paid  might  be  perfectly  good.  The  notice 
affixed  to  the  machine  was  so  broad  as  to  allow  the  patentee 
to  fix  any  terms  he  might  choose  and  to  be  repugnant  to  all 
rights  which  the  owner  of  the  machine  might  have  obtained 
by  his  purchase  and  implied  license. 

The  motion  for  a  reargument  is  denied. 


UNITED  STATES  v.  ASSOCIATED  BILL  POSTERS 

ETAL.* 

(District  Court,  N.  D.  lUlnols,  E.  D.    March  14,  1916.) 

[285  Fed.  Bep.,  540.] 

Monopolies  12(2) — ^What  CJonstttutes — Shebman  Act, — ^Where,  by 
an  association  of  bUl  posters,  w)io  rinsed  to  accept  advertising 
from  persons  patronizing  competitois,  competition  was  practicaUy 

o  This  case  is  pending  in  the  Supreme  Court  on  the  appeal  of  the 
deftodants. 
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stifled  aad  a  monopoly  ostabHshed,  such  monopoly  is  In  violation 
of  the  Sherman  Act,  thongh  the  monopoly  produced  a  general  im- 
proyement  in  the  bill-posting  business.* 

[Bd.  Note. — ^For  other  cases,  see  Monopolies,  Gent  Dig.  1 10;  Dec 
Dig.  12(2).l 

In  Equity.  Bill  by  the  United  States  against  the  Asso- 
ciated Bill  Posters  and  others.    Decree  for  complainants. 

[641]  Charles  F.  Clyne,  of  Chicago,  HI.,  George  W.  Wick- 
ersharn^  of  New  York  City,  J.  A.  Fowler^  of  Washington,  D. 
C,  and  Stanley  D.  Montgomery^  of  New  York  City,  for  the 
United  States. 

Russell  Whitman^  Davis  dk  Rankin^  and  Ringer^  WUhartz 
dk  Louer^  all  of  Chicago,  HI.,  Alexander^  Cohn  <&  Sondheim^ 
of  New  York  City,  Wm.  H.  Leaky ^  of  Pittsburgh,  Pa,,  and 
WUsony  Moore  <&  Mcllvaine^  Harris  Carman  Lutkin^  Goss 
<&  Rooney^  and  Chytraus^  Healey  <&  Frosty  all  of  Chicago, 
HI.,  for  defendants. 

Landis,  District  Judge. 

The  defendant  organization  is  composed  of  bill  posters 
owning  bill-boards  in  several  thousand  of  the  most  desirable 
cities  and  towns  throughout  the  United  States.  The  object 
of  the  organization  is  to  control  the  business  of  national 
poster  advertising  throughout  the  country,  and  to  limit  the 
display  of  national  posters  at  prices  fixed  by  the  organiza- 
tion to  the  boards  of  members  of  the  organization,  there  be- 
ing but  one  member  in  each  city  or  town. 

To  accomplish  this,  the  members  agreed  to  post  and  dis- 
play on  their  boards  the  posters  of  (mly  such  advertisers  as 
limit  their  patronage  to  members  of  this  organization,  and  to 
refuse  to  poet,  and  to  exclude  from  their  boards,  the  posters 
of  such  advertisers  as  should  patronize  the  boards  of  a 
competing  bill  poster  or  non-organization  member  in  any 
locality  where  there  are  bill-boards  of  members  of  the  organi- 
zation. 

As  a  means  to  this  end  the  business  of  soliciting  the  poster 
advertising  of  national  advertisers  was,  by  agreement  of  the 
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members,  limited  to  seven  or  eight  designated  persons  and 
corporations,  called  "  official  solicitors,"  such  solicitors  pay- 
ing an  annual  fee  to  the  organization.  To  secure  to  these 
solicitors  a  monopoly  of  the  business  of  soliciting  adver- 
tisements, it  was  agreed  that  the  members  should  pay  these 
solicitors  as  their  compensation  16|  per  cent  of  all  moneys 
received  by  such  members  from  advertisers  for  posting  their 
advertisements,  and  that  the  member  would  pay  no  compen- 
sation for  soliciting  advertiser's  business  to  any  advertising 
solicitor  who  was  not  an  official  solicitor. 

To  secure  obedience  to  the  organization  plan  by  members 
and  official  solicitors  and  advertisers,  it  was  agreed  that 
penalties  should  be  inflicted  upon  such  members,  official 
solicitors,  and  advertisers  as  failed  to  observe  and  adhere 
to  the  plan.  The  result  is  that  the  members  of  this  organiza- 
tion now  have  a  practical  control  of  the  posting  of  national 
advertising  in  the  several  thousand  cities  and  towns  through- 
out the  United  States  where  boards  of  such  members  are 
located,  and  that  such  national  advertising  in  those  localities 
is  practically  excluded  from  independent  boards. 

Evidence  was  presented  by  the  defendants  of  a  general 
improvement  in,  and  development  of,  the  whole  bill-posting 
business  during  the  existence  of  the  organization  and  its 
predecessor.  But,  granting  to  this  evidence  all  that  defend- 
ants claim  for  it,  the  court  is  of  the  opinion  that  the  decree 
must  go  to  the  complainant,  for  the  reason  that  the  whole 
spirit  and  policy  of  our  law  is  opposed  to  agreements  among 
persons  and  corporations  designed  to  exclude  other  persons 
from  [642]  legitimate  commerce.  The  Sherman  Law  was 
expressly  conceived  and  enacted  to  this  end. 

The  rule  of  "reasonable  restraint"  has  no  application 
here,  for  the  reason  that  this  is  not  a  case  of  mere  restraint, 
but  of  total  exclusion.  Even  perfection  im  any  line  of  bu^- 
ness  IB  not  to  be  thus  procured. 
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DOWD  V.  UNITED  MINE  WORKERS  OF  AMERICA 

ET  AL. 

(Circuit  CJourt  of  Appeals,  Eighth  Circuit    July  21,  1916.) 

[286  Fed.  Rep.,  1.] 

Affbal  and  Bbrob  866(1) — Rkvikw — Qubstions  Considkbbd — Judg- 
ment ON  Deitubbeb. — On  writ  of  error  from  a  Judgment  diamissing 
an  action  on  demurrer  to  the  complaint,  the  appellate  court  is  not 
limited  to  a  consideration  of  the  particular  ground  of  demurrer 
sustained  by  the  trial  court,  but  all  questions  raised  by  the  de- 
murrer are  reviewable.® 

[Ed.  Note.— For  other  cases,  see  Appeal  and  Error,  Cent  Dig. 
55  3467-3478;  Dec  Dig.  866(1).] 

Monopolies  28— Anti-Tbust  Act — ^Action  fob  Violation — Pabties 
Defendant— -"Associations."— In  Anti-Trust  Act,  July  2,  1890,  c 
647,  S8,26  Stat  210  (Oomp.  St  1918,  S8830),  providing  that  the 
word  "person"  or  "persons,"  wherever  used  in  the  act,  shall  be 
deemed  to  Include  corporations  and  associations  ^dsting  under  or 
authorized  by  the  laws  of  either  the  United  States,  the  laws  of  any 
of  the  Territories,  the  laws  of  any  State,  or  the  laws  of  any  foreign 
country,  the  word  "associations"  includes  unincorporated  associa- 
tions, such  as  labor  organizations,  recognized  by  Federal  and  State 
legislation  as  lawful,  and  such  an  organization  may  be  sued  by  its 
name,  under  section  7,  by  one  injured  in  his  business  or  property  by 
its  action  in  violation  of  the  provisions  of  the  act 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  fi  18 ;  Dec. 
Dig.  28. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Association.] 

Monopolies  28— Anti-Tbust  Act — ^Action  fob  Daicaoes — Sufficienct 
OF  Complaint. — ^The  complaint  in  an  action  brought  under  section  7 
of  the  Anti-Trust  Act  by  the  receiver  of  certain  coal  companies 
against  a  labor  organisation  and  its  constituent  organizations  to 
recover  damages  for  injury  to  the  business  and  property  of  the  coal 
companies  by  reason  of  a  conspiracy  and  combination  of  defend- 
ants in  violation  of  the  act,  and  acts  done  by  them  pursuant  thereto, 
considered,  and  held  to  state  a  cause  of  action  as  against  a  general 
demurrer. 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent  Dig.  S  18 ;  Dec. 
Dig.  28.] 

Monopolies  28— Anti-Tbust  Act— Action  fob  Damages — ^Defenses. — 
That  a  plaintiff  in  such  an  action  was  not,  at  the  time  of  the  al- 
leged unlawful  acts  of  defendants,  actually  engaged  in  interstate 
commerce,  [2]  does  not  deprive  him  of  a  right  of  action,  where  he 
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was  preparing  to  so  engage,  and  was  prevented  by  the  wrongful 
acts  of  defendants. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  S  18 ;  Dec 
Dig.  28.] 

Monopolies  28 — ^Anti-Tbust  Act — ^Action  fob  Damages — Defenses. — 
That  the  alleged  unlawful  acts  of  defendants  did  not  relate  di- 
rectly to  interstate  commerce  is  not  a  defense,  where  it  was  their 
purpose  to  restrain  such  commerce,  and  tliat  was  their  necessary, 
although  indirect,  effect. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  S  18 ;  Dec 
Dig.  28.] 
In  Error  to  the  District  Court  of  the  United  States  for  the 

Western  District  of  Arkansas,  Frank  A.  Youmans,  judge. 
Action  at  law  by  A.  S.  Dowd,  as  receiver  for  the  Coronado 

Coal  Company  and  others,  against  the  United  Mine  Workers 

of  America   an(!l  others.    Judgment  for  defendants,   and 

plaintiff  brings  error.    Ke versed. 

Henry  S.  Drinker^  jr,y  of  Philadelphia,  Pa.,  and  James  B. 
McDonough^  of  Ft.  Smith,  Ark.  {Walter  Gordon  Merritt^ 
of  New  York  City,  on  the  brief),  for  plaintiff  in  error. 

G,  Z.  Grant  and  Wehh  Covington^  both  of  Ft.  Smith,  Ark. 
{Henry  Warrum^  of  Indianapolis,  Ind.,  on  the  brief),  for 
defendants  in  error. 

Before  Sanborn,  Adams,  and  Carland,  Circuit  Judges. 

Casland,  Circuit  Judge. 

Dowd,  hereafter  called  plaintiff,  as  receiver  of  nine  coal 
mining  companies,  commenced  this  action  against  the  de- 
fendants in  error,  hereafter  called  defendants,  to  recover 
damages  resulting  from  an  alleged  unlawful  conspiracy  and 
combination  formed  by  them  in  restraint  of  trade  and  com- 
merce among  the  several  States  of  the  United  States,  in  vio- 
lation of  the  act  of  July  2,  1890  (26  Stat.  209).  The  de- 
fendants named  in  the  complaint  are  the  United  Mine 
Workers  of  America,  about  27  local  unions  of  the  same,  and 
numerous  individual  defendants,  comprising,  among  others, 
the  president  and  other  officers  of  the  United  Mine  Workers 
of  America  and  the  presidents  and  other  officers  of  the  dis- 
trict branches  and  local  unions  of  the  same. 
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The  complaint  alleges  that  the  United  Mine  Wcnrkers  of 
America  is  an  unincorporated  association  of  mine  workers, 
engaged  in  or  about  the  work  of  mining  and  shipping  coal 
in  and  from  the  different  mines  throughout  the  United 
States,  its  headquarters  being  located  at  the  city  of  Indian- 
apolis, in  the  State  of  Indiana;  that  the  members  of  said 
association  are  sub-divided  into  about  30  districts,  and  nu- 
merous local  unions  are  located  therein,  each  district  having 
jurisdiction  of  the  local  unions  within  its  territory;  that 
every  member  of  said  local  unions  is  a  member  of  the  United 
Mine  Workers  of  America,  and  subject  to  the  rules  laid  down 
in  its  constitution  and  by-laws,  as  well  as  the  constitution 
and  by-laws  of  the  various  district  and  local  unions  having 
jurisdiction  over  them,  respectively;  that  the  membership 
of  the  United  Mine  Workers  of  America  exceeds  400,000 
miners;  that  [3]  each  of  the  district  branches  and  local 
unions,  which  are  a  part  of  the  United  Mine  Workers  of 
America,  are  created  by  said  United  Mine  Workers  of  Amer- 
ica to  carry  out  the  purposes  and  business  of  said  national  or- 
ganization, and  more  particularly  to  act  with  and  for  said 
national  organization  in  carrying  out  the  combination  and 
conspiracy  in  respect  of  interstate  trade  and  commerce  set 
forth  in  the  complaint;  that  the  defendant  United  Mine 
Workers  of  America,  district  21,  is  one  of  the  said  district 
branches  of  said  United  Mine  Workers  of  America,  and  has 
jurisdiction  over  all  union  mines  and  miners  in  the  States  of 
Arkansas,  Oklahoma,  and  Texas,  and  that  all  of  the  defend- 
ant local  unions  above  named  are  affiliated  with  and  subject 
to  the  laws  of  district  21 ;  that  the  local  unions  named  as  de- 
fendants are  unincorporated  associations  of  mine  workers  in 
the  State  of  Arkansas 

The  United  Mine  Workers  of  America  and  the  several 
unions  demurred  to  the  complaint  upon  the  following 
grounds:  (1)  The  court  had  no  jurisdiction  of  the  subject 
of  the  action,  as  it  appeared  from  the  complaint  that  neither 
of  the  coal  companies  were  engaged  in  interstate  commerce 
at  the  time  of  the  alleged  acts  causing  the  damages  sued  for, 
within  the  meaning  of  the  act  of  July  2, 1890.  (2)  The  com- 
plaint failed  to  disclose  that  the  court  had  any  jurisdiction 
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of  the  cause  of  action,  for  the  reason  that  the  acts  complained 
of  were  not  an  interference  with  interstate  commerce  or  a 
violation  of  the  above  act  (8)  The  court  had  no  jurisdic- 
tion of  the  defendant  or  the  subject  of  the  action,  for  the 
reason  that  defendants  United  Mine  Workers  of  Ammca 
and  the  several  local  unions  are  voluntary  unincorporated 
associations,  and  as  such  have  no  power  to  sue  and  cannot 
be  sued.  (4)  The  complaint  does  not  allege  any  contract^ 
combination,  or  conspiracy  in  restraint  of  trade  or  commerce 
within  the  meaning  of  the  above  act.  (6)  The  complaint 
does  not  allege  any  acts  of  defendants  monopolizing  or  at- 
tempting to  monopolize,  combining,  or  conspiring  to  monopo- 
lize, any  part  of  such  trade  or  commerce  within  the  meaning 
of  the  above  act.  Two  other  grounds  of  demurrer  were  men- 
tioned, namely,  a  misjoinder  of  parties  plaintiffs,  and  a  mis- 
joinder of  causes  of  action.  These  grounds  are  not  argued  in 
the  briefs,  and  will  be  deemed  abandoned.  The  individual 
defendants  demurred  to  the  complaint  upon  the  same 
grounds,  except  that  no  point  was  made  that  these  defend- 
ants could  not  be  sued.  The  court  below  sustained  the  de- 
murrers upon  the  specific  ground,  as  recited  in  the  judgment : 

*'  That  the  complaint  fails  to  disclose  that  this  court  has  any  Juris- 
diction of  the  cause  of  action  therein  set  fbrth,  for  the  reason  that  the 
acts  of  defendants  complained  of  were  not  an  interferoice  with  inter- 
state commerce,  or  a  violation  of  the  Federal  statute  upon  whl<^  the 
complaint  is  predicated." 

The  other  grounds  of  demurrer  were  in  terms  overruled. 

[1]  As  the  plaintiff  alone  sued  out  a  writ  of  error,  it  is 
contended  that  our  power  to  review  is  limited  to  the  point 
ruled  against  the  plaintiff;  but  it  was  the  demurrers  that 
were  sustained,  and  the  scope  of  our  power  to  review  can- 
not be  limited  by  the  specific  reason  given  by  the  court  be- 
low for  its  judgment.  Such  judgment  may  be  right  or 
wrong,  notwithstanding  the  reason  given  for  it  The  plain- 
tiff [4J  elected  to  stand  upon  the  complaint,  which  was  there- 
upon dismissed.  Claiming  the  point  to  be  jurisdictional,  the 
United  Mine  Workers  of  America  and  the  several  unions 
made  a  motion  in  this  court  to  dioniss  the  writ  of  error,  upon 
the  groimd  that  defendants  are  voluntary  unincorporated 
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associations  or  labor  unions,  having  no  legal  entity,  not  regis- 
tered under  any  trade-union  law  of  the  United  States  or  of 
any  State  or  Territory,  and  cannot  sue  or  be  sued,  and  are  not 
engaged  in  any  kind  of  business. 

All  of  the  defendants  made  a  similar  motion,  for  the  rea- 
son that  the  writ  of  error  in  this  case  should  have  issued 
from  the  Supreme  Court  of  the  United  States.  This  motion 
is  denied,  for  the  reason  that  the  judgment  is  properly  re- 
viewable by  this  court,  the  writ  of  error  sued  out  by  the 
plaintiff  from  the  Supreme  Court  of  the  United  States  has 
been  dismissed,  and  the  point  in  reference  to  the  plaintiff's 
right  to  sue  the  United  Mine  Workers  of  America  and  the 
different  local  unions  by  name,  having  been  one  of  the 
grounds  of  demurrer  in  the  court  below,  will  be  considered 
here  on  this  writ  of  error,  for  the  reasons  hereinbefore  stated, 
as  the  defendants  still  insist  upon  the  point.  The  questions, 
then,  for  consideration  are:  (1)  May  the  United  Mine 
Workers  of  America  and  the  different  local  unions  be  sued 
in  the  name  of  the  association?  (2)  Does  the  complaint 
State  a  cause  of  action? 

[2]  The  complaint  was  filed  September  1,  1914,  and  the 
acts  of  which  complaint  is  made  are  alleged  to  have  occurred 
early  the  same  year.  Taking  up  the  first  question  suggested, 
we  find  that  section  7  of  the  act  of  July  2,  1890,  reads  as 
follows : 

"Any  person  who  shaU  be  injured  in  his  business  or  property  by 
any  other  person  or  corporation  by  reason  of  anything  forbidden  or 
declared  to  be  unlawful  by  this  act  may  sue  therefor  in  any  circuit 
court  of  the  United  States  in  the  district  in  which  the  defendant  re- 
sides or  is  found,  without  respect  to  the  amount  in  controversy,  and 
shall  recover  threefold  the  damages  by  him  sustained  and  the  costs 
of  suit,  including  a  reasonable  attorney's  fee.*' 

Section  8  of  the  same  act  provides : 

"  The  word  '  person '  or  '  persons,'  wherever  used  in  this  act,  shall 
be  deemed  to  include  corporations  and  associationa  exlBtlng  under  or 
authorised  by  the  laws  of  either  the  United  States,  the  laws  of  any 
of  the  Territories,  the  laws  of  any  State,  or  the  laws  of  any  foreign 
conntrj." 

Section  4  of  the  act  of  Congress  of  October  15, 1914  (88 
Stat  781,  c.  328),  provides; 
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"Any  person  who  shall  be  injured  in  his  business  or  property  by 
reason  of  anything  forbidden  in  the  Anti-Trust  Laws  may  sue  there- 
for in  any  district  court  of  the  United  States  in  the  district  in  which 
the  defendant  resides  or  is  found  or  has  an  agent,  without  respect  to 
the  amount  in  controversy,  and  shall  recover  threefold  the  damages 
by  him  sustained,  and  the  cost  of  suit,  including  a  reasonable  attor- 
ney's fee." 

It  will  be  noticed  that  section  4  of  the  act  of  October  16, 
1914,  eliminates  any  description  of  the  persons  or  corpora- 
tion by  whom  the  injury  shall  be  committed,  leaving  the 
party  injured  free  to  pursue  any  one  who  causes  the  injury. 
It  is  claimed  by  the  defendants  the  United  Mine  Workers  of 
America  and  the  several  local  unions  that  the  word  [5] 
"  associations  "  found  in  section  8,  above  quoted,  means  asso- 
ciations which  have  a  legal  entity  by  reason  of  having  been 
organized  under  the  laws  of  the  United  States,  their  Terri- 
tories, the  States,  or  the  laws  of  a  foreign  country;  that  the 
words  "  existing  under  "  or  "  authorized  by  "  mean  that  the 
word  "  association "  refers  only  to  an  association  having  a 
legal  entity  by  force  of  law;  and  that  the  United  Mine 
Workers  of  America  and  the  local  unions,  not  having  been 
shown  in  this  case  to  be  organized  under  any  particular  law, 
may  not  be  held  liable  under  section  7,  above  quoted,  in  the 
name  of  the  association.  Such  a  construction  of  the  law 
would  relieve  labor  organizations  generally  from  all  liability. 

The  United  States  Supreme  Court  in  Loewe  v.  Lawlor^ 
208  U.  S.  274,  301,  28  Sup.  Ct.  301,  310  (52  L.  Ed.  488,  13 
Ann.  Cas.  815),  said: 

"The  records  of  Congress  show  that  several  efforts  were  made  to 
exempt,  by  legislation,  organizations  of  farmers  and  laborers  from  the 
operation  of  the  act,  and  that  all  these  efforts  faUed  so  that  the  act 
remained  as  we  have  it  before  us." 

We  were  of  the  opinion  that  it  was  clearly  not  the  inten- 
tion of  Congress  to  exempt  any  one  from  liability  for  in- 
juries caused  by  combinations  and  conspiracies  in  restraint 
of  interstate  trade.  We  therefore  decide  that  the  word 
^associations,"  in  section  8,  includes  unincorporated  asso- 
ciations, such  as  the  defendants  are  shown  to  be.  Hie  de- 
fendants, of  course,  will  not  tabs  the  position  that  the  asso- 
ciations are  outlaws,  for  they  are  continually  recogniised  in 
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the  legislation  of  Congress  and  of  the  several  States  as  law- 
ful associations.    A  notable  instance  of  this  is  contained  in 
section  6  of  the  act  of  Congress  of  October  15,  1914,  where 
it  is  said : 

"Nothing  contained  In  the  Anti-Trust  Laws  shaU  be  construed  to 
forbid  the  existence  and  operation  of  labor,  agricultural,  or  horticul- 
tural organizations,  instituted  for  the  purposes  of  mutual  help,  and 
not  having  capital  stock  or  conducted  for  prolQt,  or  to  forbid  or  re- 
strain individual  members  of  such  organizations  from  lawfully  carry- 
ing out  the  legitimate  objects  thereof;  nor  shall  such  organizations, 
or  the  members  thereof,  be  held  or  construed  to  be  illegal  combinations 
or  conspiracies  in  restraint  of  trade,  under  the  Anti-Trust  Laws." 

The  defendants,  composing  an  organization  of  400,000 
miners,  capable  of  doing  great  good  or  wrong,  claim  they 
are  not  liable  to  be  sued  in  the  name  of  the  association,  but 
that  the  injured  plaintiff  must  pursue  the  individual  mem- 
bers whom  he  can  show  were  liable  for  the  injury,  leaving 
the  powerful  organization  to  go  free.  We  do  not  think  it 
can  be  said  that  the  defendants  United  Mine  Workers  of 
America  and  the  local  unions  are  not  associations  existing 
under  or  authorized  by  law  within  the  meaning  of  section  8, 
above  quoted.  But,  if  defendants  are  associations  within  the 
meaning  of  the  law,  it  is  next  insisted  that  an  unincorporated 
association  can  not  be  sued  in  the  name  of  the  association. 
It  is  true  that,  in  the  absence  of  a  specific  statute  to  the 
contrary,  the  rule  at  common  law  and  under  the  codes  is  that 
an  unincorporated  association  is  not  recognized  as  having  a 
legal  existence  apart  from  its  members.  The  action  lies 
against  the  members  individually,  but  not  against  the  unin- 
corporated association  in  its  col[6]lective  capacity  and  name. 
In  many  of  the  States  statutes  have  been  passed  changing 
this  rule,  so  that  unincorporated  associations  not  having 
corporate  powers  may  be  sued  in  the  name  of  the  associa- 
tion. It  has  also  been  ruled  that  the  commmon-law  rule, 
that  only  entities  known  to  the  law  are  capable  of  being 
sued,  may  not  only  be  modified  by  express  enactment,  but 
also  by  statutory  implication.  Taf  Yale  B.  Co.  v.  Amdl- 
gamated  R.  Servants^  Society^  85  L.  T.  Bep.  (N.  S.)  147. 

If  we  are  correct  in  our  view  that  voluntary  unincorpo- 
rated associations  are  included  in  the  word  ^^associations" 
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as  used  in  section  8,  above  quoted,  then  we  are  of  the 
opinion  that  there  is  a  clear  and  necessary  implication  that 
the  association  may  be  sued  m  its  own  name ;  otherwise  the 
provision  in  the  law  that  the  association  should  be  liable 
could  not  be  enforced,  and  the  law  would  fail  as  against  all 
such  associations,  the  remedy  of  the  injured  party  being 
confined  to  an  action  against  the  mere  agents  and  employees 
of  the  association,  in  most  cases  unable  to  respond  in  dam- 
ages. The  question  as  to  the  liability  of  an  unincorporated 
labor  organization  to  be  sued  under  the  act  of  July  2,  1890, 
in  the  name  of  the  association,  does  not  seem  to  have  been 
discussed  in  any  reported  case  which  we  have  been  able  to 
find.  The  fact  that  labor  organizations  were  before  Con- 
gress seeking  to  be  exempted  from  the  act  is  of  couijse  con- 
clusive evidence  that  Congress  knew  of  such  organizations, 
and  did  not  intend  to  exempt  them,  while  by  Clayton  Act 
Oct.  15,  1914,  §  4,  a  remedy  is  given  to  one  injured  in  his 
business  or  property  by  reason  of  anything  forbidden  in  the 
Anti-Trust  Laws,  regardless  of  who  shall  commit  the  injury. 
The  case  of  Loeioe  v.  Lawlor^  208  U.  S.  274,  28  Sup.  Ct. 
301,  52  L.  Ed.  488,  13  Ann.  Cas.  815,  and  Lawlor  v.  Loewe^ 
235  U.  S.  522,  35  Sup.  Ct.  170,  59  L.  Ed.  341,  known  as  the 
Danbury  Hatters'  case,  was  twice  before  the  United  States 
Supreme  Court.  In  this  case  the  defendants  were  members 
of  the  United  Hatters  of  North  America  and  also  of  the 
American  Federation  of  Labor.  The  association  by  name 
was  not  a  party  defendant,  but  a  large  verdict  in  damages 
was  recovered,  and  the  recovery  sustained  on  appeal.  The 
case  of  Eastern  States  Retail  Lumber  Dealers'*  Association 
V.  United  States,  234  U.  S.  600,  34  Sup.  Ct.  951,  68  L.  Ed. 
1490,  L.  R.  A.  1915A,  788,  was  a  case  brought  by  the  United 
States  for  a  violation  of  the  act  of  July  2, 1890,  against  vari- 
ous lumber  associations  composed  largely  of  retail  lumber 
dealers  in  New  York,  New  Jersey,  Pennsylvania,  Connecti- 
cut, Massachusetts,  Rhode  Island,  Maryland,  and  the  Dis- 
trict of  Columbia,  and  the  officers  and  directors  of  the  asso- 
ciations. No  objection  to  suing  the  defendants  in  the  name 
of  the  association  was  made  in  this  case.  The  case  of  the 
United  States  v.  WorJcingmen^s  Amalgamated  Council  (C. 
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C.)  54  Fed.  994,  26  L.  R.  A.  158,  was  cited  with  approval  by 
the  Supreme  Court  ot  the  United  States  in  Loewe  v.  Lawlor^ 
208  U.  S.  301,  28  Sup.  Ct.  301,  62  L.  Ed.  488,  13  Ann.  Cas. 
815.  No  objection  was  made  that  this  suit  was  against  the 
association  by  name.  The  result  of  what  has  been  said  is  that 
the  United  Mine  Workers  of  America  and  the  local  unions 
were  properly  sued  in  the  name  of  the  association.  Whether 
they  are  in  fact  liable  in  this  action  is  another  question,  not 
now  to  be  considered. 

[7]  [3]  We  now  come  to  the  question  as  to  whether  the 
complaint  states  a  cause  of  action.  The  complaint  is  neces- 
sarily voluminous  as  it  describes  an  alleged  conspiracy.  A 
copy  appears  in  the  margin.**  It  will  not  be  necessary  or 
convenient  to  restate  in  this  opinion  the  allegations  of  the 
complaint,  as  they  are  fully  stated  in  the  copy  set  out  in 
the  margin.  A  careful  consideration  of  the  same  has  led  to 
the  conclusion  that  it  sufficiently  alleges  a  c(»nbination  and 
conspiracy  in  restraint  of  interstate  trade  and  commerce  be- 
tween the  defendants,  that  the  acts  alleged  to  have  been 
committed  by  them  in  pursuance  of  said  combination  and 
oonspiracy  resulted  in  damage  to  some  or  all  of  the  coal  com- 
panies, and  that  when  these  acts  were  committed  the  op- 
erating coal  companies  were  engaged  in  interstate  trade  and 
commerce  in  the  mining  and  shipment  of  coal.  It  is  ob- 
jected that  the  complaint  fails  to  show  that  the  plaintiffs 
were  engaged  in  interstate  trade  or  commerce  at  the  time  of 
the  commission  of  the  alleged  wrongs,  or  that  the  plaintiffs 
have  suffered  damages  to  interstate  trade  or  commerce  by 
reason  of  defendant's  acts.  The  complaint  alleges  that  at 
the  time  the  receiver  was  appointed  and  for  many  years  prior 
thereto  certain  of  the  coal  companies  were  engaged  in  the 
production,  loading,  and  shipment  of  coal  for  interstate 
trade  and  commerce  from  coal  lands  located  in  Sebastian 
County,  Ark.  It  is  claimed  that,  as  the  complaint  does  not 
allege  the  date  when  the  receiver  was  appointed,  it  is  im- 
possible to  determine  when  the  coal  companies  were  engaged 
in  interstate  commerce  in  relation  to  the  mining  and  ship- 
ment of  coal.    This  contention  is  without  merit. 

•  See  note  at  end  of  case. 
86826*— 17-WL  6 ^ 
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It  is  not  claimed  that  the  causes  of  action  have  been  barred 
by  the  statute  of  limitations,  and  the  complaint  fully  shows 
that  75  per  cent  of  all  coal  mined  and  shipped  was  shipped 
to  customers  outside  of  the  State  of  Arkansas.  It  is  alleged 
in  the  complaint  that  by  reason  of  the  combination  and  con- 
spiracy pleaded,  and  the  acts  done  in  pursuance  thereof,  such 
companies  have  suffered  great  loss  and  injury  to  their  busi- 
ness and  property,  in  the  sum  of  $427,820.77.  This  allega- 
tion is  followed  by  an  itemized  statement  of  the  character 
and  amount  of  damage.  Whether  they  have  been  damaged  as 
alleged  only  a  trial  can  determine.  Certainly  on  general  de- 
murrer the  complaint  must  be  held  to  allege  some  damage. 

[4]  Some  of  the  coal  companies  were  not  actually  engaged 
in  interstate  commerce  at  the  time  the  alleged  acts  were  com- 
mitted by  the  defendants;  but  they  were  preparing  to  do  so, 
and  were  prevented  from  so  doing,  as  they  allege,  by  the 
wrongs  of  the  defendants.  It  was  held  in  Pennsylvania 
Sugar  Repning  Co,  v.  American  Sugar  Re-fining  Co.  et  cH.^ 
by  the  Circuit  Court  of  Appeals  of  the  Second  Circuit,  166 
Fed.  254,  92  C.  C.  A.  318,  that: 

"A  conspiracy  to  prevent  a  manufacturer  who  procures  his  suppUes 
and  disposes  of  his  products  by  means  of  interstate  commerce  from 
engaging  in  business  at  all  necessarily  places  restraints  upon  such 
commerce.  Its  flow  is  restricted  and  interrupted.  The  importation 
and  exportation  of  articles  of  commerce  are  directly  prevented,  and 
none  the  less  so  because  the  conspiracy  may  be  of  so  wide  a  scope  as 
to  interfere  with  interstate  commerce  also." 

[8]  To  the  same  effect  is  Thompsen  et  al.  v.  Union  Castle 
MaU  Steamship  Co.  et  al.,  166  Fed.  251,  92  C.  C.  A.  315  (2d 
Circuit). 

[5]  It  is  next  objected  that  the  alleged  wrongs  of  the  de- 
fendants do  not  constitute  an  interference  with  interstate 
trade  or  commerce.  We  do  not  think,  since  the  case  of  Loewe 
V.  Lawlor,  208  U.  S.  274,  28  Sup.  Ct.  301,  52  L.  Ed.  488,  13 
Ann.  Cas.  816 ;  and  Lawlor  v.  Loewe,  235  U.  S.  522,  35  Sup. 
Ct.  170,  59  L.  Ed.  341,  it  can  be  said  that  this  can  be  consid- 
ered an  open  question.  In  rendering  the  opinion  of  the  Su- 
preme Court  when  the  case  was  last  before  it.  Justice  Holmes 
said: 

**  The  substance  of  the  charge  is  that  the  plaintiffs  were  hat  manu- 
facturers who  employed  non-union  lalKur;  that  the  defendants  were 
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menibcan  U  the  United  Hatters  et  Nertii  America  and  alio  of  tlie 
American  Federation  of  Labor;  tliat,  in  pursuance  of  a  general 
sdieme  to  nnlonise  the  labor  employed  by  the  manufacturers  of  fur 
hats  (a  purpose  previously  made  efPective  against  all  but  a  f^w  manu- 
facturers), the  defendants  and  other  members  of  the  United  Hatters 
caused  the  American  Fedouition  of  Labor  to  declare  a  boycott  against 
the  plainttfte,  and  against  all  hats  sold  by  the  plaintUfs  to  dealers  in 
other  States  and  against  dealers  who  should  so  deal  in  them;  and 
that  they  carried  out  their  plan  with  such  success  that  they  have  re- 
strained or  destroyed  the  plaintiff's  commerce  with  other  States. 

This  charge  being  proven,  the  learned  justice  further  said 
(235  TJ.  S.  584, 35  Sup.  a.  172, 59  L.  Ed.  341) : 

"  We  agree  with  the  Circuit  Oourt  of  Appeals  that  a  combination 
and  conspiracy  forbidden  by  the  statute  were  proved,  and  that  the 
question  is  narrowed  to  the  responsibility  of  the  defendants  for  what 
was  done  by  the  sanction  and  procurement  of  the  societies  abore 
named.** 

The  Sherman  Act  has  been  so  frequently  and  recently  con- 
strued by  the  Supreme  Court  as  to  require  no  e2d;ended  dis- 
cussion now.  Standard  Oil  Co.  v.  United  States^  221  U.  S.  1, 
81  Sup.  Ct  502,  55  L.  Ed.  619,  34  L.  R.  A.  (N.  S.)  834,  Ann. 
Cas.  1912D,  734;  United  States  v.  American  Tobacco  Co.^ 
221 U.  S.  106, 31  Sup.  Ct.  682, 55  L.  Ed.  663 ;  United  States  v. 
St.  Louis  Terminal,  224  U.  S.  383,  32  Sup.  Ct.  507,  56  L.  Ed. 
810 ;  Standard  Sanitary  Manufacturing  Co.  v.  United  States j 
226  U.  S.  20,  33  Sup.  Ct  9,  67  L.  Ed.  107;  United  States  ▼. 
Union  Pacific  R.  R.  Co.,  226  U.  S.  61,  88  Sup.  Ct.  53,  57 
L.  Ed.  124;  Urdted  States  v.  Reading  Co.,  226  U.  S.  324, 
33  Sup.  Ct.  90,  57  L.  Ed.  243;  Urdted  States  v.  Patten,  226 
U.  S.  525,  33  Sup.  Ct.  141, 57  L.  Ed.  333, 44  L.  R.  A,  (N.  S.) 
325;  Nash  v.  Umted  States,  229  TJ.  S.  378,  33  Sup.  Ct  780, 
57  li.  Ed.  1232 ;  Straus  v.  American  Publishers^  Association, 
281  V.  S.  222,  84  Sup.  a.  84,  58  L.  Ed.  192,  L.  R.  A.  1915A, 
1099,  Ann.  Cas.  1915A,  369 ;  Eastern  States  Lrnnber  Associa- 
tion V.  United  States,  234  U.  S.  600, 34  Sup,  Ct  951, 58  L.  Ed. 
1490,  L.  S.  A.  1915A,  788.   As  was  said  in  the  case  last  cited : 

"It  broadly  condemns  all  combinations  and  conspiracies  which  re- 
strain the  free  and  natural  flow  of  trade  in  the  channels  of  inter- 
state commerce.*' 

It  is  next  contended  that,  if  plaintiffs  have  suffered  dam- 
age to  their  interstate  commerce  or  trade,  such  damage  is 
indirect,  incidental,  and  too  remote  to  entitle  them  to  recover 


Digitized  by  VjOOQIC 


660  235  7BDEBAL  I^POBTEB,  9. 

Opinion  of  the  Court 

in  this  action.  As  against  a  general  demurrer  the  complaint, 
as  we  have  stated,  is  good  so  far  [9]  as  the  question  of  dam- 
ages is  concerned.  The  law  provides  that  any  person  who 
shall  be  injured  in  his  business  or  property  rights  by  reason 
of  anything  forbidden  or  declared  unlawful  by  the  act  shall 
recover  threefold  the  damages  by  him  sustained.  It  is  the 
source  of  the  injury,  and  not  the  character  of  the  property 
injured,  which  constitutes  the  test  of  recovery.  Assuming 
that  an  imlawful  conspiracy  or  combination  in  restraint  of 
interstate  commerce  exists,  then,  if  any  person  is  injured  by 
it  in  his  business  or  property  rights,  he  may  recover.  Chat- 
tanooga Foundry  <&  Pipe  Works  v.  City  of  Atlanta^  203 
U.  S.  390,  27  Sup.  Ct.  65,  51  L.  Ed.  241.  The  complaint 
alleges  actual  interference  with  and  destruction  of  cars  of 
common  carriers  to  be  used  in  interstate  conmierce  for  the 
transportation  of  coal.  This  fact  alone  would  show  an  in- 
terference with  interstate  commerce.  Steers  v.  United  States, 
192  Fed.  1,  112  C.  C.  A.  423;  United  States  v.  Beading  Co., 
226  U.  S.  324,  33  Sup.  a.  90,  57  L.  Ed.  243. 

In  Sioift  V.  United  States,  196  U.  S.  375,  25  Sup.  Ct  276, 
49  L.  Ed.  518,  it  was  said : 

"Although  the  combination  aUeged  embraces  restraint  and  monop- 
oly of  trade  within  a  single  State,  its  effect  upon  commerce  among 
the  States  is  not  accidental,  secondary,  remote,  or  merely  probable. 
On  the  allegations  of  the  bill  the  latter  commerce  no  less,  perhaps 
even  more,  than  commerce  within  a  single  State,  is  an  object  of 
attack.  ♦  ♦  ♦  Moreover,  it  is  a  direct  object.  It  is  that  tor  the 
sake  of  which  the  several  specific  acts  and  courses  of  conduct  are 
done  and  adopted." 

In  United  States  v.  Reading  Co.,  226  U.  S.  324, 33  Sup.  Ct 
90,  57  L.  Ed.  243,  it  was  said : 

'*The  mere  fact  that  the  sales  and  deliveries  took  place  in  Penn- 
sylvania is  not  controUlng  when,  as  here,  the  expectation  was  that  the 
coal  would,  for  the  most  part,  fall  into  and  become  a  part  of  the 
weU-known  current  of  commerce  between  the  mines  and  the  general 
consuming  markets  of  other  States.  •  *  *  Tbe  purduun  and  de- 
livery within  the  State  was  but  one  step  in  a  plan  and  purpose  to  con- 
trol and  dominate  trade  and  commerce  in  other  States  for  an  iUegal 
purpose." 

After  considering  the  complaint  and  the  decisions  o|  the 
Supreme  Court  and  other  courts,  we  can  come  to  no  Qther 
conclusion  thsai  that  the  case  made  by  the  complaint  f  tdlg 
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within  that  dasB  of  restraints  of  trade  aimed  at  compelling 
third  parties  and  strangers  involuntarily  not  to  engage  in 
the  course  of  interstate  trade,  except  on  conditions  that  the 
combination  imposes,  and  therefore  violates  the  act  of  July 
2, 1890. 

In  United  States  v.  Patten,  226  U.  S.  625,  88  Sup.  Ct.  141, 
57  L.  Ed.  383, 44  L.  R.  A.  (N.  S.)  826,  it  was  said: 

**  Section  1  of  the  act,  upon  which  the  counts  are  founded,  is  not 
confined  to  Toluntary  restraints,  as  where  persons  engaged  in  inter- 
state trade  or  commerce  agree  to  suppress  competition  among  them- 
aelyes*  hut  Includes  as  weU  involuntary  restraints,  as  where  persons 
not  80  engaged  conspire  to  compel  action  hy  others,  or  to  create  arti- 
ficial conditions,  which  necessarily  impede  or  hurden  the  due  course 
of  such  trade  or  commerce  and  restrict  the  common  Uberty  to  engage 
therein." 

[10]  Judgment  below  reversed  and  the  case  remanded, 
with  instructions  to  overrule  the  demurrer,  and  allow  de- 
fendants to  answer  the  complaint,  if  they  shall  be  so  advised. 

NOTE. 

"8.  That  tlie  Hartford  Ck>al  Company,  the  Mammoth  Vein  Coal 
Company,  the  Mammoth  Vein  Coal  Mining  Company,  the  Coronado 
Coal  Company,  and  the  Prairie  Creek  Coal  Mining  Company,  and  each 
and  every  one  of  them,  were  at  the  time  of  the  appointment  of  said 
receiver  and  for  many  years  prior  thereto  operating  coal  companies 
engaged  in  the  production,  loading,  and  shipment  of  coal  for  inter- 
state trade  and  commerce,  and  the  coal  lands  of  each  of  said  com- 
panies from  which  said  coal  was  mined  and  shipped  were  located  in 
Sebastian  County,  in  the  State  of  Arkansas. 

"  4.  That  prior  to  the  year  1914  and  before  the  commencement  of 
tiie  difficulties  hereinafter  set  forth,  the  Hartford  Coal  Company  «n- 
ployed  about  seventy  men,  the  Mammoth  Vein  Coal  Company  em- 
iHoyed  about  three  hundred  men,  the  Coronado  Coal  Company  em- 
ployed about  two  hundred  and  fifty  men,  and  the  Prairie  Creek  Coal 
Mining  Company  employed  about  two  hundred  and  fifty  men,  and 
that  aU  of  said  operatives  were  employed  by  said  respective  compa- 
nies in  connection  with  the  production,  loading,  and  shipment  of  eoal 
in  or  about  th^  respective  mines  tor  interstate  trade  and  commerce, 
and  that  tibe  value  of  the  annual  shipments  and  sale  of  coal  by  said 
mines,  raq^iectively,  exceeded  the  foUowing: 

Hartford  Coal  Company $50, 000 

Mammoth  Vein  Coal  Company 120, 000 

Coronado  Coal  Company 175, 000 

Prairie  Creek  Coal  Mining  Co 120,000 
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"That  seveDty-flye  per  cent  of  tHe  coal  shipped  by  each  of  said 
mines  was  sold  and  shipped  to  customers  outside  of  the  State  of 
Arkansas  in  the  ordinary  course  of  interstate  trade  and  conmierce. 

"That  prior  to  April,  in  the  year  1914,  the  Manmaoth  Vein  CobI 
Mining  Company  entered  into  a  written  contract  with  the  Mammoth 
Vein  Ck>al  Ck>mpany  and  the  Prairie  Greek  Ck>al  Mining  Ck>mpany 
wherein  and  whereby  it  agreed  to  operate  and  produce  coal  from 
mines  of  the  said  Mammoth  Vein  Coal  Company  and  the  Prairie 
Creek  Coal  Mining  Company  for  and  in  behalf  of  said  companies, 
said  Mammoth  Vein  Coal  Company  and  said  Prairie  Creek  Coal 
Mining  Company  continuing  to  sell  and  ship  the  coal  so  produced 
from  their  said  respective  mines  as  theretofore,  the  Prairie  Creek 
Coal  Mining  Company  selling  and  shipping  the  coal  mined  by  said 
Mammoth  Vein  Coal  Mining  Company  from  the  mines  formerly  op- 
erated by  the  Prairie  Creek  Coal  Mining  Company,  and  the  Mam- 
moth Vein  Coal  Company  continuing  to  sell  and  ship  the  coal  pro- 
duced by  the  Mammoth  Vein  Coal  Mining  Company  from  the  mines 
formerly  operated  by  said  Mammoth  Vein  Coal  Company,  and  that 
75  per  cent  of  the  output  of  each  of  said  mines  was  so  produced^ 
loaded,  and  shipped  for  customers  outside  of  the  State  of  Arkansas 
in  the  course  of  interstate  trade  and  commerce. 

"That  the  Denman  Coal  Company,  the  Bache-Denman  Coal  Com- 
pany, the  Sebastian  County  Coal  Company,  the  Mammoth  Vein  Coal 
Company,  and  the  Mammoth  Vein  Royalty  Company,  and  each  and 
every  one  of  them,  were  financially  interested  in  one  or  more  of  the 
aforesaid  operating  companies,  either  through  contracts  or  the  lease 
of  coal  lands  on  which  said  operating  coal  companies  were  working, 
or  through  the  ownership  of  all  or  the  majority  of  the  stock  of  said 
operating  companies. 

"  5.  That  the  mining  of  coal,  as  conducted  by  said  operating  com- 
panies, is  not  a  manufacturing  business,  but  includes  only  the  taking 
of  the  coal  in  its  natural  condition  from  the  earth  and  loading  it 
on  the  cars  of  common  carriers  for  transportation  by  them  over 
their  lines  to  the  respective  consignees,  and  that  about  75  per  cent 
of  the  shipments  of  said  operating  companies  were  made  by  common 
carriers  on  interstate  trains  to  points  outside  of  the  State  of  Ar- 
kansas, including  the  States  of  Oklahoma,  Kansas,  Nebraslca,  Texas, 
and  Missouri ;  that  among  the  employ^,  which  each  of  said  companies 
required  for  the  conduct  of  said  interstate  trade  and  business,  were 
those  who  placed  [11]  the  cars  of  interstate  carriers  in  convenient 
places  on  the  side  tracks  of  said  carriers  for  loading  for  interstate 
shipment,  those  who  loaded  said  cars  of  common  carrieni  on  said 
tra<te  with  coal  for  shipment  to  points  outside  of  the  State,  and 
those  who  placed  said  cars  so  loaded  for  points  outside  of  the 
State  in  thehr  proper  place  on  the  tracks  of  said  carriers  where 
tliey  could  be  hauled  by  the  engines  of  said  carrier  ove^  the  tracks 
of  said  carriers  and  attached  to  interstate  freight  trains  for  trans- 
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portation  to  points  outside  ot  the  State,  and  that  the  work  of  ship- 
ping coal,  whai  hereinafter  mentioned,  includes  said  loading  and 
placing  of  said  cars  on  the  tracks  of  said  carriers;  that  the  owner- 
ship and  operation  of  said  mines,  and  the  taking  and  producing  of 
coal  therefrom,  was  but  one  step  in  the  said  interstate  trade  and 
business  of  said  companies,  and  that  said  companies  were  d^>endent 
for  the  profitable  conduct  of  their  business  upon  the  trade  which 
it  secured  from  customers  outside  of  the  State  of  Arkansas,  and 
owned  and  operated  said  mines  in  said  State  of  Arkansas  for  the 
purpose  of  carrying  on  said  interstate  trade  and  business,  and  would 
not  have  purchased  or  attempted  to  operate  said  mines  exc^t  for 
the  purpose  of  carrying  on  said  interstate  trade  and  business,  and 
one  of  the  principal  assets  of  said  companies  was  their  good  will, 
trade,  and  business  with  customers  outside  of  the  State  of  Arkansas, 
and  said  companies  employed  agents  and  salesmen  in  other  States 
in  order  to  protect,  preserve,  build  up,  and  increase  said  interstate 
trade,  business,  and  good  will. 

•  •  *  •  * 

"  11.  That  said  United  Mine  Workers  of  America  and  the  combina- 
tion of  the  defendants  hereinafter  described  divides  all  coal  mines  in 
the  several  States  of  the  United  States  into  two  classes,  one  class 
being  called  'union'  or  organized  mines,  because  they  are  operated 
under  an  agreement  with  the  United  Mine  Workers  of  America,  or 
one  of  its  district  branches,  to  employ  none  but  members  of  that  union 
in  or  about  the  work  of  producing,  loading,  and  shipping  coal  and  to 
comply  with  all  the  rules  and  regulations  of  the  United  Mine  Workers 
of  America  and  its  district  branch  having  Jurisdiction  over  the  re- 
spective mines  in  aocordance  with  their  geographical  location;  the 
second  group  of  said  mines  as  so  designated  and  classified  by  the  de- 
fendants are  known  as  non-union,  unorganized,  or  *  open-shop  *  mines, 
because  they  refuse  to  make  such  agreement  with  the  defendants* 
combination  to  employ  only  members  of  the  United  Mine  Workers  of 
America  exclusively,  although  many  of  them  do  not  discriminate 
against  or  refuse  to  employ  any  person  on  the  ground  that  he  is  a 
member  of  said  union.  That  the  coal  produced  by  said  union  mines  is 
hereinafter  described  or  designated  as  union  coal,  and  the  coal  pro- 
duced by  the  unorganized,  non-union,  or  *  open-sh<^ '  mines  is  at  times 
hereinafter  designated  as  non-union  coal. 

"12.  That  owing  to  the  restrictions  and  unreasonable  regulations 
which  the  United  Mine  Workers  of  America  imposes  on  all  union  or 
organized  mines,  said  mines  are  conducted  wastefuUy  and  ineffi- 
ciently, and  the  cost  of  production  and  the  selling  price  of  union  coal 
is  thereby  unreasonably  and  unnecessarily  enhanced,  and  cannot 
successfully  compete  with  the  products  of  non-union  mines  throughout 
the  course  of  interstate  trade  and  commerce,  and  it  is  because  of  this 
fact,  and  to  protect  said  union  mines  against  said  non-union  conq^ti- 
tion  in  coal  of  the  lower  selling  price,  that  the  United  Mine  Workers 
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of  America  and  tliose  acting  in  conjunction  with  them  have  divided 
all  mines  in  the  United  States  into  two  dashes,  to  be  designated  re- 
spectively as  union  mines  or  non-union  mines,  in  order  that  they  may 
more  readily  and  effectively  prevent  and  restrain  all  interstate  trade 
and  competition  In  the  products  of  non-union  mines. 

"18.  That,  exG^t  for  the  anthracite  coal  mines  in  the  State  of 
Pennsylvania,  practically  the  entire  business  of  mining  and  shipping 
coal  in  the  United  v  States  is  done  by  what  Is  icnown  as  bituminous 
mines  located  in  the  States  of  Washington,  Wyoming,  Utah,  and  Mon- 
tana in  the  Northwest;  Illinois,  Ohio,  Indiana,  and  Michigan  in  the 
northern  Middle  States;  Iowa,  Golcnrado,  New  Mexico,  Kansas,  Mis- 
souri, Oklahoma,  Arkansas,  Texas,  Kentucky,  Tennessee,  and  Ala- 
bama in  the  Middle  and  Southern  States;  and  Pennsylvania,  Vir- 
ginia, West  Virgil^  and  Maryland  in  Bastem  States ;  that  each  and 
every  one  of  the  bituminous  mines  in  the  several  States  above  men- 
tioned is  engaged  in  or  subject  and  liable  to  competition  in  the  course 
of  interstate  trade,  from  the  [  12  ]  mines  in  one  or  more  of  the  other 
States  above  named,  and  nearly  every  one  of  said  mines  is  subject  to 
c<mipetition  of  the  mines  of  each  and  every  one  of  the  several  States 
above  named  in  reaching  or  attempting  to  reach  different  martlets  of 
the  United  States  in  various  industrial  centers  in  different  States 
through  the  course  of  interstate  trade  made  possible  by  traniQ)orta- 
tion  of  common  carriers  from  one  State  to  another. 

"14.  That  the  mines  for  which  the  plaintiff  is  acting  as  receiver, 
when  in  operation,  compete  directly  with  the  mines  of  Illinois,  Ken- 
tucky, Alabama,  New  Mexico,  Colorado,  Kansas,  Oidahoma,  and  the 
other  mines  of  Arkansas  for  the  markets  of  Louisiana,  T^as,  Okla- 
homa, Nebraska,  Kansas,  Missouri,  Iowa,  and  Minnesota,  and  are 
subject  to  the  competition  of  said  mines  in  endeavoring  ta  reach  the 
various  markets  of  other  States  through  the  chann^  of  interstate 
trade  and  commerce.  That  the  mines  of  Illinois  sell  coal  through  the 
course  of  interstate  trade  and  commerce  to  markets  in  Louisiana, 
Texas,  Missouri,  Nebraska,  Kansas,  and  other  States,  and  the  operat- 
ing companies  for  which  plaintiff,  Dowd,  is  acting  as  receiver,  sold 
coal  through  the  course  of  interstate  trade  and  commerce  to  p«r- 
chaaers  in  said  markets  and  States,  and  thereby  entared  into,  inter- 
sate  competition  with  said  mines  of  Illinois  in  said  States,  and  others, 
and  are  subject  to  and  affected  by  the  interstate  competition  of  said 
mines  and  others  in  many  other  States.  That,  exc^  for  the  unlaw- 
ful interference  of  the  d^endants  hereinafter  set  forth,  each  of  said 
mines  would  have  engaged  in  Interstate  competition  with  the  said 
mines  of  other  States  as  aforesaid  in  the  year  1914. 

"  15.  That  all  of  said  coal  mines  of  IllinolB,  Ohio,  Indiana,  Wyom- 
ing, Michigan,  Missouri,  Iowa,  Texas,  Arkansas,  and  Oklahoma  are 
union,  and  part  of  the  bituminous  mines  of  Pennsylvania,  Kentucky, 
and  West  Virginia  are  union,  and  that  said  mtnes  of  Colorado,  New 
Mexico,  Alabama,  Virginia,  and  Tennessee  are  non-^mion  or  mK>rgan- 
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fzed ;  that  the  annual  ontpnt  of  bituminous  coal  in  the  TTnited  States 
is  a  little  less  than  500,000,000  tons,  of  which  the  State  of  Pennsyl- 
vania produces  over  one-third,  the  States  of  Ohio,  Illinois,  and  In- 
diana produce  over  one-fifth,  and  the  State  of  West  Virginia  produces 
about  one-seveoth ;  that  at  least  60  per  cent  of  the  entire  production 
of  bituminous  coal  in  the  aforesaid  States  of  the  United  States  is 
produced  by  the  so-called  union  or  organized  mines;  that  if  the  at- 
tempts of  the  United  Mine  Workers  and  those  working  in  conjunction 
with  them  in  the  unlawful  conspiracy  hereinafter  set  forth  are  suc- 
cessful in  carrying  out  their  conspiracy  to  unionize  all  the  bituminous 
coal  mines  of  Pennsylvania,  West  Virginia,  Virginia,  and  Colorado  as 
hereinafter  set  forth,  then  about  90  per  cent  of  the  bituminous  coal 
produced  in  the  United  States  which  enters  into  interstate  trade  and 
commerce  will  be  coal  produced  by  the  so-called  union  mines,  and  If 
the  United  Mine  Workers  of  America  were  successful  in  all  the  at- 
tacks which  it  has  made  in  different  districts  upon  non-union  mines 
in  furtherance  of  said  unlawful  conspiracy,  the  said  combination 
would  have  substantially  a  complete  monopoly  of  interstate  trade  and 
commerce  in  coal  in  the  United  States  and  the  amount  of  non-union 
coal  which  entered  into  interstate  commerce  would  be  negligible. 

"16.  That  the  United  Mine  Workers  of  America,  the  defendants, 
and  many  other  persons  to  the  plaintlflis  unknown,  now  are,  and  for 
many  years  past  have  been,  engaged  in  an  unlawful  combination 
and  conspiracy,  as  hereinafter  more  fully  set  forth,  in  unlawful  re- 
straint of  trade  and  commerce  in  coal  among  the  different  States  of 
the  United  States,  and  through  means  whereof  are  unlawfully  at- 
tempting to  monopolize  and  are  monopolizing  said  trade  and  com- 
merce; that  in  furtherance  of  said  unlawful  combination  and  con- 
spiracy, the  defendants,  the  United  Mine  Workers  of  America  and 
those  confederated  together  with  them  in  said  unlawful  scheme, 
have  combined  and  conspired  together  to  exclude  and  drive  out  of 
interstate  trade  and  commerce,  and  to  restrain  and  prevent  all  inter- 
state trade  and  commerce  in,  any  and  all  coal  produced,  loaded,  and 
shipped  by  so-called  non-union  and  unorganized  mines,  by  hampering, 
preventing,  and  interfering  with  the  production,  loading,  and  shipment 
of  coal  for  interstate  commerce  in  any  of  the  coal-mining  States  by 
any  so-called  unorganized  or  non-union  mines,  so  that  It  cannot  be- 
come a  subject  or  commodity  of  Interstate  trade  and  commerce,  and 
cannot  enter  into  Interstate  competition  with  the  products  of  so- 
called  union  or  organized  [181  mines  located  In  divers  States,  and 
to  further  carry  out  said  conspiracy  by  hampering  and  Interfering 
with  the  production,  loading,  and  shipment  for  interstate  trade  and 
commerce  by  said  non-union  or  unorganized  mines  in  any  and  all 
the  several  States  where  said  mines  are  or  may  be  located,  with  the 
purpose  and  intent  of  Increasing  the  cost  of  production,  loading,  and 
Bhlpm^t  of  said  commodities  so  destined  for  Interstate  trade  and 
commerce,  and  the  resulting  selling  price  thereof  in  the  markets  of 
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the  different  States  reached  by  said  interstate  shipments,  so  tiiat 
said  commodities  cannot  successfully  compete  in  said  markets  with 
the  coal  produced,  loaded,  and  shipped  by  the  so-called  union  or 
organized  mines  working  luider  agreement  with  said  unlawful  com- 
bination in  the  several  States  where  located. 

"17.  That  one  of  the  objects  of  said  unlawful  combination  and 
conspiracy  in  restraint  of  interstate  trade  is  to  monopolize  the  trade 
or  occupation  of  mining  coal  for  the  members  of  the  United  Mine 
Workers  of  America  and  prevent  the  employment  of  non-union  men 
in  any  part  of  the  United  States  at  the  trade  or  craft  of  mining  ooal, 
and  prevent  the  products  of  the  labor  of  non-union  mines  from  be- 
coming subjects  or  commodities  of  interstate  trade  and  commerce, 
in  order  thereby  to  more  effectually  compel  them  to  abandon  the 
trade  or  vocation  of  coal  mining  or  become  members  of  the  said 
United  Mine  Workers  of  America,  and  thereby  to  secure  complete 
monopoly  and  unification  in  control  and  management,  so  far  as  labor 
is  concerned,  of  all  competing  mines  in  all  parts  of  the  United  States 
as  has  already  been  achieved  by  said  combination  in  many  States  as 
aforesaid. 

"18.  That  the  scope  and  object  of  said  illegal  scheme  is  to  sup- 
press and  destroy  the  business  of  all  non-union  and  unorganized 
mines  whose  products  enter  into  interstate  trade  and  by  various 
means  to  prevent  any  mining  company  from  engaging  in  the  busi- 
ness of  selling  coal  for  interstate  trade  as  an  unorganized  mine  and 
prevent  any  of  the  so-called  union  or  organized  mines  from  com- 
mencing operations  as  a  non-union  or  unorganized  mine,  and  thus  by 
such  suppression,  obstruction,  and  destruction  of  the  business  of  any 
of  the  independent  and  competing  mines  in  the  several  States  which 
are  operating  or  may  hereafter  operate  on  a  non-union  or  unorganized 
basis,  to  completely  monopolize  interstate  trade  and  conmnerce  for 
union  coal  produced  under  the  domination  of  the  United  Mine 
Workers  of  America,  and  maintain  the  price  of  said  union  coal  in 
interstate  commerce  by  protecting  it  from  interstate  competlticm  of 
coal  which  but  for  said  combination  would  be  mined  by  the  more 
efficient  non-union  mines. 

"  19.  That  the  object  and  purpose  of  said  combination  in  extending 
its  domination  and  control  over  separate  and  competing  mines  in  dif- 
ferent States,  which  in  the  absence  of  said  unlawful  combination  would 
be  engaged  in  interstate  competition  with  each  other,  and  the  sole  ob- 
ject and  purpose  of  said  combination  in  destroying  or  preventing  In- 
terstate shipments  of  coal  by  all  mines  in  any  of  the  coal-mining 
States,  which  do  not  acquiesce  in  its  control  and  domination,  la  to 
prevent  any  coal  not  produced  by  union  mines  from  becoming  a  sub- 
ject of  interstate  commerce  and  entering  into  interstate  competition 
with  the  products  of  so-called  union  mines  and  to  farther  carry  out 
agreements  and  understandings  hereinafter  described,  between  the 
proprietors  of  the  so-called  union  mines  and  said  unlawful  combtoa- 
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don  to  tiie  efletet  that  the  defendants  and  others  acting  In  oonjnnc- 
tton  with  them  in  said  unlawfal  ooiupiracy  will  protect  interstate 
trade  and  business  of  said  nni<«i  mines  from  the  competition  of  un- 
organized mines  by  employing  all  the  means  avaUable  to  organized 
labor  to  prevent  the  production,  loading*  and  shipment  of  coal  for  in- 
terstate trade  and  OMmnerce  by  unorganized  mines. 

'*20.  That  in  furtherance  of  said  unlawful  combination  and  con- 
spiracy to  unduly  restrain  intontate  trade  and  commerce,  and  to  ex- 
<dnde  the  products  of  all  unorganized  mines  and  non-union  miners 
from  interstate  trade  and  commerce^  the  United  Mine  Workers  of 
America  woridng  through  their  district  organisations,  and  the  defend- 
ants, have  ordered  and  coerced  strikes  of  employes  em^doyed  by  unor- 
ganized mines  in  different  States  and  by  violence,  intimidation,  mobs, 
and  riots  prevented  the  en^^loyment  of  any  miners  in  said  mines  for 
producti<m,  loading,  or  shipment  of  coal  for  interstate  commerce,  and 
by  dynamite  and  arson  and  other  unlawful  means  have  destroyed  the 
facilities  of  said  unorganised  mines  for  producing,  loading,  and  slip- 
ping coal  for  [14]  int^ratate  commerce,  and  by  divers  other  means 
have  hampered,  interfered  with,  prevented,  and  attempted  to  unduly 
enhance  the  cost  of  producing,  loading,  and  shilling  of  coal  by  said 
unorganized  mines  for  interstate  commerce,  so  that  it  would  no  longer 
be  marketable  as  an  article  or  commodity  of  interstate  trade  and 
commerce  in  con^ietition  with  union  coal. 

"  That  each  and  every  one  of  the  acts  hereinafter  set  forth,  wherein 
and  whereby  the  production^  loading,  and  shipment  of  coal  by  the 
plaintiffis,  or  any  other  unorganized  mines,  was  destroyed,  interrupted, 
hampered,  or  interfered  with,  were  done  and  carried  out  in  further- 
ance of  the  aforesaid  combination  and  consipracy  to  unduly  and  di- 
rectly restrain  interstate  trade  and  commerce,  and  with  the  intent,  pur- 
pose, and  effect  thereof  as  hereinabove  set  forth,  and  with  the  pur- 
pose or  effect  of  inducing  and  forcing  persons  and  corporations  for- 
merly engaged  in  interstate  trade  as  non-union  mines  to  refrain  there- 
from until  such  times  as  they  would  carry  on  said  business  as  union 
mines  upon  terms  dictated  by  said  combination  and  conspiracy. 

"21.  That  in  furtherance  of  the  ccmibination  and  conspiracy  to 
restrain  interstate  trade  and  conunerce  in  bituminous  coal  and  to 
prevent  any  non-union  coal  from  entering  into  interstate  trade  and 
commerce,  the  United  Mine  Workers  of  America  and  its  district 
branches  have  from  time  to  time  since  1806  entered  into  negotia- 
tions, understandings,  and  agreements  with  the  operators  of  union 
mines  in  the  States  of  Ohio,  Illinois,  and  Indiana  and  other  States, 
wherein  and  whereby  it  was  understood  and  agreed  that  in  con- 
sideration of  said  operators  agreeing  to  or  continuing  to  operate 
union  mines,  the  said  United  Mine  Workers  of  America,  the  de- 
fendants, and  those  woricing  in  conjunction  with  them  in  said 
unlawful  scheme  and  purpose,  would  by  strikes  and  the  usual 
UBlawfni  means  which  invariably  accompany  all  strikes  conducted 
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by  tbe  United  Mine  Workers  or  any  of  its  brandies,  prev«it  tbe 
production  and  shipment  of  bituminous  coal  by  all  80H»lled  noa-uDlcm 
and  unorganized  mines  in  other  States  whose  products  come  into 
interstate  competition  with  the  products  of  said  union  mines  through 
the  course  of  interstate  trade  and  commerce,  and  that  said  agree- 
ment and  understanding  required  said  United  Mine  Workers  and 
its  said  branches  to  use  all  means  in  its  power  to  interfere  with  and 
prevent  Interstate  commerce  in  bituminous  coal  by  all  unorganised 
mines,  and  by  all  competitive  mines  which  should  thereafter  become 
non-union  or  unorganized,  and  that  the  combination  and  conspiracy 
herein  described  to  Interfere  with  and  destroy  the  business  of  the 
mines  for  which  plaintiff,  Dowd,  is  acting  as  receiver,  and  all  acts 
in  furtherance  thereof  hereinafter  described  were  done  in  pursuance 
of  said  Illegal  arrangement,  contracts,  and  understandings  between 
the  said  United  Mine  Workers  and  said  union  operators  to  destroy  and 
prevent  interstate  trade  and  commerce  in  bituminous  coal  from 
unorganized  fields  by  destroying  or  Interfering  with  the  f&cilities 
of  said  unorganized  mines  for  the  production  and  shipment  thereof. 

"22.  That  in  furtherance  of  said  illegal  combination  and  con- 
spiracy to  restrain  and  prevent  interstate  trade  and  commerce  in 
bituminous  coal  and  drive  all  non-union  coal  out  of  interstate  trade 
and  commerce,  the  said  United  Mine  Workers  of  America  and  those 
working  in  conjunction  with  them  did  at  various  times  since  1888 
embark  and  engage  upon  a  general  campaign  and  crusade  to  prevent 
all  the  non-union  bituminous  mines  in  the  State  of  Pennsylvania, 
which  were  producing  about  12  per  cent  of  the  entire  output  of 
bituminous  coal  in  the  United  States,  from  engaging  in  interstate 
trade  and  commerce  in  non-union  coal,  by  ordering  a  strike  of  em- 
ployes in  said  mines,  and  through  violence,  intimidation,  and  threats 
preventing  the  employment  of  any  operatives  for  the  producticm, 
loading,  and  shipment  of  coal,  and  by  the  use  of  fire  and  explosives 
destroying  the  facilities  of  said  mines  for  the  production,  loading, 
and  shipment  of  said  coal. 

"And  that  in  or  about  the  year  1911  said  United  Mine  Workers 
and  those  acting  in  conjunction  with  them  did  undertake  to  and  did 
employ  said  means  in  furtherance  of  said  unlawful  design  against 
certain  non-union  mines  in  Westmoreland  and  Irwin  districts  in  the 
State  of  Pennsylvania,  known  as  the  Westmoreland  and  Irwin  mines, 
in  order  to  prevent  said  mines  from  engaging  in  interstate  trade  and 
commerce  in  non-union  coal. 

"  That  in  furtherance  of  said  illegal  combination  and  conspiracy  to 
restrain  [15]  trade  among  the  several  States  in  coal,  as  hereinabove 
set  forth,  said  United  Mine  Workers  and  those  acting  In  conjunction 
with  them  did,  in  the  year  1918,  enter  into  a  general  campaign  and 
crusade  against  non-union  mines  in  the  State  of  Colorado,  and  agreed 
to  and  did  order  a  strike  of  said  employte  of  said  various  compet- 
ing miners  of  said  State,  and  by  violence,  threats,  and  inttmldatlon 
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d|d  prevent  said  mlnee  from  pirocarliig  furtber  employte  to  produce, 
load,  or  mine  coal  for  tbe  interstate  trade  and  commerce  of  said 
mlnee»  and  did  by  the  use  of  fire  and  explosives  destroy  the  facilities 
of  said  mines  for  the  production,  loading,  and  shiiMnent  of  ooal 
for  interstate  trade  and  commerce^  in  order  thereby  to  destroy  inter- 
state trade  and  commerce  in  non-union  coaL 

"That  at  various  times  since  1906,  and  In  furtherance  of  «aid 
unlawful  scheme  to  restrain  trade  in  bituminous  coal  among  the  sev- 
eral States,  said  United  Mine  Workers  and  those  acting  in  conjunc- 
tion with  them  did  engage  in  a  general  campaign  and  crusade  to 
destroy  interstate  trade  and  business  of  the  non-union  bituminous 
mines  in  West  Yirginia  by  ordering  strikes  of  the  employ69  of  said 
companies  engaged  in  the  work  of  producing,  loading,  and  shipment 
of  coal  for  Interstate  trade  and  commerce,  and  by  violence,  threats, 
and  explosives,  and  by  preventing  the  emj^oyment  of  other  opera- 
tives to  carry  on  said  work,  and  by  fire  and  explosives  destroying 
the  facilities  of  said  mines  for  the  production,  loading,  and  shipment 
of  said  coal  for  interstate  trade  and  commerce;  and  that  said 
United  Mine  Workers  and  those  working  in  conjunction  with  them 
have  from  time  to  time  on  other  occasions  employed  all  of  said 
means  to  destroy  the  business  of  all  of  said  non-union  companies  in 
Pennsylvania,  West  Virginia,  Colorado,  and  other  States,  in  order 
thereby  to  prevent  said  companies  from  shipping  non-union  ooal  for 
Interstate  trade  and  commerce. 

"  2a.  That  early  in  the  year  1914  all  said  companies  for  which,  tihe 
plaintiff,  Dowd,  is  acting  as  receiver  decided  that  said  operating  com- 
panies should  be  conducted  on  a  non-union  or  opennshop  basis,  witliout 
discrimination  against  any  employ^  on  the  ground  that  he  was  or  was 
not  a  member  of  any  union,  and  that  about  the  middle  of  March,  19X4, 
the  Mammoth  Vein  Coal  Company  and  the  Prairie  Creek  Coal  Mining 
Con4)any  closed  down  their  said  mines  and  discontinued  operation  as 
union  mines,  preparatory  to  reopening  upon  the  non-union  or  open- 
shop  basis  in  the  month  of  April,  1914 ;  that  the  Hartford  Coal  Com- 
pany had  not  been  in  operation  for  over  a  year  i^evious  thereto,  but 
it  was  the  plan  and  intention  of  said  company  to  also  reop^i  upon 
the  non-union  or  open-shop  basis  as  soon  as  it  became  expedient  so  to 
do,  or  at  least  in  the  summer  of  1914 ;  that  the  Coronado  Coal  Com* 
pany  continued  <qperation  as  a  union  company  until  April  18,  1914, 
when  its  employ^  were  ordered  out  on  a  strike  by  the  defendants  in 
furtherance  of  the  unlawful  conspiracy  herein  set  forth,  because  some 
of  the  individuals  interested  in  said  mines  that  were  going  to  be 
operated  as  open  shops  had  also  financial  interests  in  said  Coronado 
Coal  Company  and  might  use  their  pr<^ts  from  said  company  to  carry 
on  interstate  commerce  in  non-union  coal  from  said  other  mines ;  that 
before  said  strike  took  place,  and  early  in  the  year  1914,  as  afore- 
said, it  was  the  intention  of  the  said  Coronado  Coal  Company  and 
the  persons  and  corporations  flnancialiy  interested  la  it  that  said 
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company  should  be  placed  upon  the  non-onion  or  open-Aop  basis  of 
operation  as  soon  as  expedient,  or  at  least  by  the  smnmer  of  1914; 
that  said  plan  of  operation  for  said  mines  was  in  part  to  be  carried 
out  by  liaying  the  Mammoth  Vein  Goal  Mining  Company  operate  the 
miles  of  the  Mammoth  Vein  Coal  Company  and  the  Prairie  Greek 
Coal  Mining  Company  under  its  written  contract  de8crtt>ed  in  para- 
graph marked  *  4  *  herein. 

**24.  That  in  the  year  1914  each  of  said  operating  companies  for 
which  the  plaintifP,  Dowd,  is  acting  as  receiver  had  made  pr^>aration8 
to  do  a  large  and  profitable  business  with  dealers  in  coal  in  other 
States,  and  to  renew,  manage,  and  conduct  said  interstate  trade  and 
commerce  upon  a  non-union  and  *  open-shop '  basis,  and  the  condition 
of  the  market  outside  of  the  State  of  Arkansas  in  which  said  conqpa- 
nles  would  sell  their  said  coal,  and  the  condition  of  the  business  of 
said  companies  was  such  as  to  warrant  the  full  belief  that  the  ensu- 
ing season  would  be  a  profitable  one  to  said  companies,  and  that  in 
the  year  1914,  when  the  defendants  undertook  to  destroy  the  business 
of  said  [16]  operating  companies,  for  which  the  plaintiff,  Dowd,  is 
now  acting  as  receiver,  some  of  said  operating  companies  had  actually 
commenced,  and  were  engaged  in  carrying  on,  said  interstate  trade 
and  business,  and  enjoying  said  interstate  good  will,  and  were  ship- 
ping non-union  coal  to  customers  in  other  States  in  the  course  of  Inter- 
state trade  and  commerce,  and  the  rest  of  said  operating  companies 
were  prepared  to  commence  and  renew  their  interstate  trade  and 
business,  and  were  intending  to  renew  said  interstate  trade  and  busi- 
ness on  a  non-union  basis. 

'*25.  That  at  all  times  after  April  1, 1914,  the  defendants  and  those 
acting  in  conjunction  with  them,  in  furtherance  of  the  unlav^ful  con- 
spiracy hereinafter  set  forth,  well  knew  of  said  intention,  plans,  and 
costly  preparations  of  said  companies,  persons,  and  corporations  in 
control  thereof  to  operate  each  and  every  one  of  said  mines  in  the 
future  upon  the  open-shop  or  non-union  basis,  and  to  sell  and  ship 
non-union  coal  in  interstate  commerce  in  competition  with  union 
mines,  as  soon  as  possible,  and  that  all  of  the  acts  hereinafter  de- 
scribed, which  were  done  by  the  defendants  and  those  acting  in  con- 
junction with  them  to  injure  and  destroy  the  business  and  property 
of  said  companies,  were  done  in  furtherance  of  said  unlawful  scheme 
and  conspiracy  to  prevent  interstate  trade  and  commerce  in  bitumi- 
nous coal  produced,  loaded,  or  shipped  by  so-called  non-union  or  open- 
shop  mines. 

**  26.  That  in  April,  1914,  and  at  vaHous  times  thereafter,  in  fur- 
therance of  said  plans  to  have  all  said  companies  engaged  in  inter- 
state trade  as  non-union  mines,  some  of  said  operating  companies  for 
which  plaintiff,  Dowd,  is  acting  as  receiver  began  to  operate  their 
said  mines  on  an  open-shop  basis,  or  as  a  non-union  or  unorganised 
mines,  and  from  time  to  time  in  the  year  1914  employed  large  num- 
bers of  men  engaged  respectively  in  the  work  of  mining,  loading,  and 
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•hiiipiiig  coal  for  interstate  trade  and  commerce,  pr^;>arator7  to 
employing  additional  miners  and  opening  additional  mines  far  the 
porpose  of  carrying  on  an  interstate  trade  and  commerce  on  a  still 
lai^0er  scale,  and  pr^^Muratory  to  having  all  of  said  c^^eratlng  companies 
do  likewise.  That  none  of  the  said  miners  so  employed  belonged  to, 
or  had  any  connection  ae  association  with,  the  United  Mine  Wcnrkers 
of  Amftrlm,  or  any  of  its  district  branches,  or  any  of  the  defendants, 
bnt  that  the  defendants,  the  United  Mine  Workers  of  America  and 
those  acting  in  conjunction  with  them,  in  furtherance  of  their  com- 
bination and  conspiracy  to  drire  non-union  coal  out  of  interstate  trade 
and  commerce,  and  to  restrain  and  prevent  interstate  trade  and  com- 
merce therein,  and  in  furtherance  of  their  understanding  with  the 
proprietors  of  union  mines  competing  with  said  mines,  combined  and 
coiuqtired  together,  in  furtlierance  of  said  conspiracy,  to  ruin  and 
destroy  the  interstate  trade  and  commerce  of  said  mines,  and  to 
prevent  them  frcun  commencing  or  engaging  or  continuing  therein,  ^ 
interfering  with  and  preventing  the  producticm,  loading,  and  shipment 
of  coal  for  interstate  commerce  by  said  mines,  and  in  furtherance  of 
said  combination  and  conspiracy  they  agreed  upon  and  did  the  fol- 
lowing acts :  By  threats,  intimidation,  violence,  and  unlawful  assem- 
blies, they  drove  and  frightened  away  all  of  the  men  employed  by  said 
mines  at  the  work  of  mining,  loading,  and  shipping  coal  for  inter- 
state trade  and  OHnmeroe,  including  those  men  employed  at  the  work 
of  placing  cars  of  interstate  carries  at  the  proper  place  on  the  tracks 
of  said  carriers  where  they  could  be  loaded  with  coal  for  shipment 
outside  of  the  State,  and  including  those  men  employed  in  loading 
said  cars  of  ttie  ommion  carriers,  and  those  who  placed  the  cars 
after  loading  up<m  the  proper  part  of  the  tracks  of  the  common  car- 
rier where  they  could  be  taken  up  by  the  interstate  trains  of  said 
carriers  for  transportation  to  points  outside  of  the  State,  and  by 
threats,  violence,  murder,  mobs,  and  riots  prevented  the  said  com- 
panies from  employing  or  obtaining  for  employment  any  other  <H[>er- 
atives  to  load  said  cars  of  interstate  carriers,  and  to  manipulate  and 
place  said  cars  before  and  after  loading  for  interstate  tranq;>ortation 
in  their  proper  place  on  the  tracks  of  the  carrier,  and  by  the  same 
unlawful  methods  prevented  said  companies  from  ^nploying  or  ob- 
taining for  employment  any  miners  whatsoever  to  perform  any  of 
the  work  of  mining,  loading,  and  shiin>ing  coal  for  said  mines,  and 
by  the  use  of  Are,  dynamite,  and  other  explosives  they  did  destroy 
the  structures  and  other  valuable  facilities  of  said  mines  for  the  pro- 
duction, loading,  and  shipment  of  coal  for  interstate  trade  and  [17] 
commerce,  and  did  destroy  the  cars  of  interstate  carriers,  which 
were  stationed  at  or  about  the  o^nes  waiting  to  be  loaded  with 
interstate  shipments,  and  destroyed  cars  of  said  carriers  and  ship- 
ments already  loaded  thereon  to  be  hauled  away  by  interstate  car- 
riers for  transportation  to  consignees  outside  of  the  State  of  Arkan- 
sas, and  destroyed  the  business  of  other  concerns  In  which  the  same 
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persons  were  Interested,  In  order  to  impoverish  said  persons  and  pre- 
vent their  carrying  on  said  non-union  coal-mining  business.  That  by 
said  unlawful  means  said  defendants  and  those  acting  in  conjunction 
with  them  prevented  any  of  said  companies  from  engaging  or  con- 
tinuing to  engage  in  Interstate  trade  and  commerce;  and  the  deftod- 
ants  well  knew  and  intended  that  the  destruction  of  the  coal  mines 
of  said  operating  companies  located  in  Sebastian  Oounty,  Arkansas, 
and  their  interference  with  the  operations  thereof,  would  result  In 
the  destruction  of  the  interstate  trade  and  commerce  of  said  com- 
panies, and  the  defendants  destroyed  said  mines  for  the  express  pur- 
pose of  entirely  destroying  and  ruining  said  Interstate  trade  aUd 
business.  That  none  of  the  defendants  or  any  one  acting  in  con- 
Juction  with  them  had  any  interest  or  object  in  destroying  said  prop- 
erty and  interfering  with  the  operation  of  said  mines  as  aforesaid, 
except  in  so  far  as  said  destruction  and  interference  prevented  tlie 
sale  and  shipment  of  coal  by  the  said  companies  in  competition  witii 
union  mines  in  which  said  combination  was  interested,  and  their 
primary  and  direct  object  in  so  doing  was  to  destroy  the  interstate 
trade  and  commerce  of  said  companies,  because  it  constituted  75  per 
cent  of  the  trade  and  commerce  conducted  by  them,  and  that  the 
destruction  of  the  working  organization  and  production  facilities  of 
the  said  companies  was  but  a  step  in  a  scheme  and  purpose  to  de- 
stroy interstate  trade  and  commerce  in  non-union  coal,  and  prevent 
it  from  coming  into  competition  with  union  coal  in  the  course  of 
interstate  trade  and  commerce. 

"27.  That  except  for  the  unla^vful  combination  and  conspiracy  of 
the  defendants,  and  the  acts  done  in  furtherance  thereof  as  aforesaid, 
the  said  Hartford  Coal  Company,  the  Mammoth  Vein  Coal  Company, 
the  Coronado  Coal  Company,  the  Prairie  Creek  Coal  Mining  Company, 
and  the  Mammoth  Vein  Coal  Mining  Company  would  have,  long  prior 
to  the  commencement  of  this  action  and  in  a  short  time,  secured 
employes  to  man  their  mines  and  engage  In  the  work  of  producing, 
loading,  and  shipping  coal  for  interstate  trade  and  commerce,  and 
would  be  non-union  and  unorganized  mines  have  successfully  shifqped 
coal  to  the  amount  of  over  $900,000  annually  in  the  aggregate,  and 
would  have  been  able  to  realize  a  large  profit  thereon. 

"28.  That  by  reason  of  said  combination  and  conspiracy  of  the 
defendants  in  restraint  of  interstate  trade  and  commerce,  and  the 
acts  done  in  furtherance  thereof  to  injure  and  destroy  the  business 
of  the  said  companies  for  which  the  plalntifP,  Dowd,  is  acting  as 
receiver,  the  said  companies  have  suffered  great  loss  and  injury 
to  their  said  business  and  property,  in  the  total  sum  of  $427,820.77, 
and  that  said  damages  are  more  fully  itemized  as  follows.    «    •    «» 
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ALASKA    S.    S.    CO.    v.    INTERNATIONAL    LONG- 
SHOREMEN'S ASSN.  OF  PUGET  SOUND,  ET  AL. 

(District  CJourt,  W.  D.  Washington,  N.  D.  September  5, 1916.) 

[236  Fed.  Bep.  964.] 

CoNSPiBACT  1 — What  Constitutes. — ^A  conspiracy  is  a  combination  of 
two  or  more  persons  by  concerted  action  to  do  an  unlawful  thing, 
or  to  do  a  lawful  thing  in  an  unlawful  manner.^ 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent.  Dig.  8§  1-6; 
Dec.  Dig.— ^1.] 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Conspiracy.) 

Conspiracy  2 — ^Natube  of  Conspiract — Defenses. — No  formal  agree- 
ment is  necessary  to  a  conspiracy,  a  tacit  understanding  being  sufil- 
cient ;  and  it  is  not  essential  that  each  conspirator  have  knowledge 
of  the  details,  the  means  to  be  used,  or  that  the  agreement  be  en- 
forceable. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent.  Dig.  f  2;  Dec 
Dig.— 2.) 

Conspiracy  18 — Acts  of  Agents — ^Liability  of  Principals. — ^The  acts 
of  agents  and  employes  in  furtherance  of  a  conspiracy  are  the 
acts  of  the  principal. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent.  Dig.  f  14; 
Dec.  Dig.- 13.] 

Torts  10 — Strikes — ^Pickfts. — ^Where  a  picket  around  an  employ- 
er's place  of  business  is  established  by  union  strikers,  the  picket  is 
the  agent  of  the  union,  and  efforts  to  dissuade  others  from  accept- 
ing employment  offered  by  the  former  employer  should  go  no  further 
than  peaceable  pursuasions  and  Inducements. 

[Bd.  Note.— For  other  cases,  see  Torts,  Cent  Dig.  f  10;  Dec 
Dig.— 10.1 

Torts  10 — Strikes — Organization — Rights  of  Trade-Unions. — 
Laborers  may  combine,  forming  unions  to  protect  their  rights,  and 
they  have  the  right  to  persuade  others,  when  they  have  gone  on 
strike,  not  to  work  for  the  employer ;  such  rights  being  given  under 
the  freedom  of  action  guaranteed  by  the  Federal  Constitution. 

[Bd.  Note.— For  other  cases,  see  Torts,  Cent  Dig.  I  10;  Dec 
Dig.— 10.1 

Torts  10 — ^Employers — ^Rights  of. — While  laborers,  members  of  a 
union,  may  strike,  and  may  picket  their  employer's  business,  the 
employer  is  entitled  to  free  access  to  his  plac*  of  biuiliiess  for  him- 
self and  other  employes,  and  such  rights  cannot  be  Interfered  with. 
[Ed.  Note. — ^For  other  cases,  see  Torts,  Cent  Dig.  f  10;  Dec 
Pig.— 10.1 

•Syllabus  copyrighted,  1917,  by  West  Publishing  Company. 
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Statement  of  the  Case. 

Injunction  101  (8) — Stbikes — Interference  by  Forge. — ^Act  Oct  15, 
1914,  c.  323,  S  20,  38  Stat.  730,  declares  that  no  restraining  order 
or  injunction  shall  be  granted  in  any  case  between  an  employer 
and  employes,  or  between  persons  employed  and  persons  seeking 
employment,  Involving*  or  growing  out  of  a  dispute  concerning  the 
terms  or  conditions  of  employment,  unless  necessary  to  prevent 
irreparable  Injury  to  property  or  property  rights,  and  tliat  no 
such  restraining  order  shall  prohibit  any  person  or  persons,  whether 
singly  or  in  concert,  from  terminating  any  employment  or  from 
ceasing  to  perform  any  work  or  labor,  or  from  recommend- 
ing, advising,  or  persuading  others  by  peaceable  means  to  do 
so.  Em  [965] ploy es  of  complainant,  a  ship  company,  engaged 
as  a  common  carrier,  which  also  carried  the  mails,  struck,  and 
defendants,  comprising  the  union  of  which  they  were  mem- 
bers, picketed  the  wharves  of  complainant  and  intimidated  other 
laborers  from  accepting  complainant's  offers  of  employment  De- 
fendants threw  rocl^  on  the  wharves  and  In  other  ways  Interf^ed 
by  violence  with  complainant's  business  and  access  to  its  ships. 
Interstate  Commerce  Act  Feb.  4,  1887,  c.  104,  S  3,  24  Stat  880 
(Comp.  St  1913,  §  8565),  and  section  10,  as  amended  by  act 
March  2,  1889,  c.  382,  §  2.  25  Stat  857  (Comp.  St  1913,  S  8574), 
respectively  declare  that  every  common  carrier  subject  to  the  pro- 
visions of  the  act  shall  afford  reasonable  facilities  for  the  exchange 
of  traffic  between  their  respective  lines,  and  for  the  receiving, 
forwarding,  and  delivering  of  passengers  and  property  to  and 
from  their  several  lines,  and  that  any  common  carrier  which  shall 
willfully  omit  to  do  any  act  or  thing  required  to  be  done  shall 
be  guilty  of  a  misdemeanor.  Held  that,  though  defendants  w^e 
authorized  under  the  statute  to  persuade  third  persons  to  decline 
complainant's  offers  of  employment,  and  to  refuse  to  deliver  goods 
to  complainant  or  to  patronize  it  their  interference  with  com- 
plainant's transportation  business  by  violence  was  unlawful  and 
will  be  enjoined,  as  It  would  not  only  expose  complainant  to  loss 
but  to  prosecution  for  violations  of  law. 

[Ed.  Note.— For  other  cases,  see  Injunction,  Cent  Dig.  H  174, 
175;  Dec.  Dig.— 101  (8).] 

Torts  10 — Strikes — ^Liability  for  Acts  of  Union.^— A  trade  onion, 
conducting  a  strike,  is  liable  for  the  unlawful  acts  of  m^nbera 
and  others  associating  themselves  with  the  strikers,  unless  such  acta 
be  disavowed,  and,  in  the  case  of  members,  the  offenders  be  dis- 
ciplined or  expelled. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent  Dig.  10;  Dec 
Dig.— 10.) 

In  Equity.  Bill  by  the  Alaska  Steamship  Company 
against  the  Inlemational  Longshoremen's  Association  of 
Puget  Sound  and  others.    Injunction  granted. 
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Bogle^  Graves^  Merritt  <&  Bogle^  of  Seattle,  Wash.,  for 
plaintiff. 

Thomas  B.  MacMahon^  of  Seattle,  Wash.,  for  defendants. 

Neterer,  District  Judge. 

The  complainant  alleges,  in  substance,  that  it  is  a  foreign 
corporation  doing  business  in  the  State  of  Washington,  and 
doing  a  common-carrier  business  of  passengers  and  freight; 
that  it  owns,  controls,  and  operates  a  steamship  line  ex- 
tending from  the  ports  of  Puget  Sound  to  divers  ports  in 
the  Territory  of  Alaska,  and  at  such  ports  in  the  Territory 
of  Alaska  it  has  connections  with  lines  of  railroads  and 
other  lines  of  steamships  and  facilities  for  the  interchange 
of  traffic,  and  that  it  is  subject  to  the  provisions  of  the  act 
of  Congress  known  as  the  "  Interstate  Commerce  Act,"  and 
its  amendments;  that  in  the  conduct  of  its  business  it  em- 
ploys a  large  number  of  men  in  and  about  its  docks  and 
piers,  for  the  purpose  of  receiving  and  disdiarging  freight, 
and  in  the  handling  of  the  passenger  traffic,  and  that  it  was 
and  is  operating  from  Piers  2  and  A  in  Seattle ;  that  the  de- 
fendants are  citizens  of  Washington,  domiciled  in  this  dis- 
trict ;  that  J.  A.  Madsen  is  secretary  of  the  Longshoremen ^s 
Association,  and  M.  E.  Wright  assistant  secretary,  and  M. 
Myers  president  of  the  local  union  thereof  in  Seattle,  known 
as  "  Local  38-12  ";  that  Greorge  Whistler  is  secretary  of  said 
local  union,  and  the  defendants  Smith  and  Conners  are 
members  and  officers  thereof;  that  on  the  1st  day  of 
[966]  June  its  employees,  engaged  in  the  handling  of  freight 
at  said  piers,  were  members  of  the  defendant  union  and 
were  known  as  longshoremen,  and  without  complaint  on  said 
day  all  employees  quit  work,  and  thereafter  submitted  de- 
mands for  certain  concessions  as  to  hours  of  service  and  com- 
pensation, which  demands  were  granted,  and  on  the  10th  of 
June  following  they  returned  to  work;  that  on  the  22d  of 
June,  without  any  demand  or  statement  of  grievance,  and 
without  notice,  all  of  said  member  employees  again  quit 
work  and  have  since  remained  away  from  such  service;  tiiat 
imn^diately  upon  the  employees  ceasing  to  labor  the  plain- 
tiff, ^^  in  order  to    *    *    *    disdiarge  its  duties  as  a  eom- 
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mon  carrier  and  perform  its  obligations  under  the  laws  of 
the  United  States,"  employed  other  workmen;  that  there- 
upon, "  and  at  the  time  of  the  strike  of  June  22,  1916,  the 
defendant  association  and  the  officers  thereof,  and  the  other 
defendants  who  are  parties  hereto,  and  other  officers  and 
members  of  said  association  to  plaintiff  unknown,  combined 
and  conspired  with  each  other,  and  combined  and  conspired 
with  other  organizations,  *  *  *  to  prevent  the  plaintiff 
from  carrying  on  its  business,  *  ♦  ♦  and  in  pursuance 
of  such  combination  and  conspiracy  endeavored,  and  are 
endeavoring,  unlawfully  to  force  and  compel  the  workmen 
now  in  the  employ  of  the  plaintiff  to  leave  its  service; 
*  *  *  that  by  threats,  display  of  numbers,  jeers,  and  by 
other  unlawful  means"  defendants  intimidated  and  pre- 
vented, and  continued  so  to  do,  the  employees  from  remaining 
in  plaintiff's  service;  that  they  have  assaulted  the  employees 
of  the  plaintiff,  stoned  them  in  the  streets  as  they  approached 
Pier  2,  and  have  driven  away  those  about  to  enter  the  em- 
ployment of  plaintiff,  and  "have  turned  back  and  driven 
away  from  said  piers  passengers  who  were  going  thereto  to 
take  passage  upon  the  vessels  of  plaintiff,  and  have  stopped 
wagons  carrying  equipment  for  said  vessels  from  entering 
said  piers,  and  have  forced  them  to  drive  away,  so  that  said 
equipment  could  not  be  loaded  upon  said  vessels";  and 
other  like  conduct  is  set  forth,  and  it  alleges  the  threatened 
destruction  of  the  property  of  the  complainant. 

Upon  motion  of  the  complainant,  based  upon  the  verified 
bill,  a  temporary  restraining  order  was  issued  on  the  7th 
of  July,  and  the  matter  set  for  hearing  on  July  15th  on 
application  for  temporary  injunction,  and  the  order  di- 
rected to  be  served  upon  the  defendants,  with  notice  to 
appear  at  said  time  and  show  why  a  temporary  injunction 
should  not  be  granted.  At  the  appointed  time  the  defend- 
ants appeared  and  filed  answers,  denying  all  of  the  charges 
of  the  complaint,  and  announced  readiness  for  trial  upon  the 
merits.  Upon  the  consent  of  both  parties  the  case  was  set 
for  trial  on  the  27th  day  of  July,  and  the  restraining  order 
continued  until  that  time.  Testimony  at  said  time  was  sub- 
mitted on  the  part  of  the  complainant  and  the  defenciknte, 
and  the  cause  taken  under  advisement,  and  by  consent  of 


Digitized  by  VjOOQIC 


AULSKA  S.  S.  00.  V.  LONQSHOSEMSN  S  ASS  N.        677 

Opinion  of  the  Court 

both  sides  was  continued  to  September  5th,  the  restraining 
order  remaining  in  force. 

The  testimony  shows  that  the  International  Longshore- 
men's Union  is  a  voluntary  association,  divided  into  districts, 
each  district  having  its  organization  and  affiliation  with  the 
international  body;  that  the  [967 J  Pacific  coast  comprises 
one  district,  of  which  J.  J.  Foley,  of  San  Pedro,  Cal.,  is 
president,  and  J.  A.  Madsen,  of  Portland,  Or.,  secretary, 
and  that  M.  E.  Wright,  is  an  employe  in  the  office  of  the 
secretary,  who  attends  to  the  business  of  the  office  during 
the  secretary's  absence;  that  C.  Conners  and  S.  C.  Smith  are 
members  of  the  executive  board,  and  M.  Myers,  president, 
and  George  Whistler,  secretary,  of  the  Riggers'  and  Steve- 
dores' Union ;  that  the  district  association  has  series  in  each 
port,  which  are  designated  from  1  to  59,  some  having  ceased 
to  exist,  but  40-odd  local  organizations  are  now  in  existence, 
the  Pacific  Coast  district  being  known  as  "  Local  38,"  and  the 
number  and  series  of  the  Seattle  organization  is  '^  Riggers' 
and  Stevedores'  Local  Union  No.  38-12,"  which  has  a  mem- 
bership of  700  or  800.  May  1, 1916,  at  a  convention  held  at 
Seattle,  of  the  district  association,  "Local  38,"  a  scale  of 
wages  and  hours  of  employment  was  adopted.  This  was  to 
be  presented  to  the  employers  for  acceptance,  and  "  it  was 
decided  to  enforce  a  wage  scale  and  working  rules."  "  The 
men  were  to  cease  work  for  those  firms  that  declined  to  pay 
the  scale  on  June  1st,  6  a.  m."  On  May  25th  demand  was 
presented  to  the  complainant  company  "  for  an  increase  of 
wages  and  working  conditions."  The  demand  being  ig- 
nored, the  employees  quit  work  on  June  1st.  Thereafter 
complainant "  granted  all  the  demands  that  were  asked,''  and 
the  men  returned  to  work  Jtme  10th. .  The  executive  board 
of  the  defendant  association  negotiated  the  terms  upon  which 
the  men  returned  to  work  with  the  Employers'  Union  of 
San  Francisco,  which  also  represented  the  Employers'  Union 
of  Puget  Sound.  On  the  22nd  day  of  June,  without  notice 
or  further  demand,  the  employees  again  quit  work  and  have 
not  since  returned.  Mr.  Wright,  upcm  inquiry,  told  Pierstm, 
of  complainant  company : 

"Tl^t  tlie  strike  of  the  AU^a  Steamship  Ckmipany  was  not 
Intended;  that  they  did  not  have  orders  to  strUce  on  the 
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Steamship  (Company,  and  •  •  •  that  he  would  have  the  matter 
Btraightened  out  by  5  o'clock  that  afternoon;  but  I  never  heard 
anything  from  Mr.  Wright  until  the  afternoon  of  the  24th,  when 
he  ♦  ♦  ♦  and  Barry  ♦  ♦  ♦  came  down  to  PIot  2  and  said 
that  imless  we  could  guarantee  to  give  them  all  the  work  at  the 
smelter  they  would  still  stay  out  on  our  vessels." 

the  smelter  referred  to  being  the  smelter  at  Tacoma,  with 
the  operation  of  which  plaintiff  htid  nothing  to  do.  The 
complainant  company  employed  from  90  to  120  men,  and 
Mr.  Pierson,  the  general  manager,  stated  that  after  the 
strike  was  called 

"they  [the  strikers]  gathered  in  front  of  Pier  2  and  also  Pier  A 
in  large  numbers,  sometimes  more  than  100,  and  they  would  stop 
any  one  that  looked  like  a  workman,  question  him  whether  they 
would  let  him  go  on  the  dock  or  not  Even  passengers  of  our  ships 
with  tickets  were  stopped.  They  would  stop  a  man,  or  take  hold  of 
him,  and  want  to  know  where  he  was  going,  what  business  he  had 
on  the  dock,  whether  he  was  looking  for  a  Job." 

In  reply  to  the  inquiry,  "  Were  any  of  the  employees  at- 
tacked in  any  way  going  to  or  from  the  dock?"  he  said, 
"Well,  I  dont  know  that  there  was  any  one  beaten  up, 
but  they  were  stopped."  This  witness  further  stated  that 
quarters  were  provided  by  complainant  for  the  men  em- 
ployed in  the  steamer  Dolphin  at  an  expense  to  the  com- 
plainant [968]  of  approximately  $10,000  a  month,  and  that 
"  when  we  had  them  employed  on  the  docks  close  in  to  the 
head  of  the  dock  they  [employees]  were  stoned,  not  once, 
but  dozens  of  times,"  and  that  immediately  upon  the  tem- 
porary restraining  order  being  issued  all  trouble  ceased,  and 
he  also  stated,  "  We  did  have  a  wagon  stopped."  On  cross- 
examination,  he  said  that  he  saw  stones  thrown,  but  he  did 
not  know  who  threw  them;  that  no  one  was  arrested;  that 
no  complaint  was  made,  except  to  the  officers  on  the  dock; 
that  no  person  could  be  identified,  except  "they  were  all 
button  men  mostly";  but  he  could  not  identify  the  button 
as  the  longshoremen's  button.  When  asked  how  he  knew 
that  the  defendants  threw  the  stones,  he  stated: 

"  Because  I  know  those  men  went  on  a  strike^  and  they  yr&ce  doing 
everything  they  could  to  prevent  us  from  doing  business. 

"Q.  Aside  from  the  stones  that  were  thrown,  that  you  said  did 
no  damage  either  to  the  car  or  to  the  dock,  and  the  matches  that 
were  burned*  which  you  did  not  own,  nothing  happened?  A.  No; 
nothing.** 
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A  Mr.  Gushing  was  assaulted  a  day  or  two  after  a  mem- 
ber of  the  strike  committee  heard  him  ask  a  third  party 
whether  he  wanted  work  and  tell  this  party  he  could  obtain 
work  at  Pier  2  "  and  receive  50  cents  an  hour  daytime,  76 
cents  overtime,  and  free  board  and  room."  He  was  assaulted 
by  men  who  wore  "  buttons,"  and  the  witness  thought  they 
were  longshoremen's  buttons. 

Carl  King,  an  employee,  as  he  was  leaving  the  plaintiff's 
plant,  was  accosted  by  two  men,  who  took  hold  of  him  and 
asked  what  he  was  doing,  and,  after  stating  that  he  was 
a  wireless  operator,  was  asked  to  produce  his  license.  Not 
having  it  with  him,  he  was  permitted  to  go,  after  presenting 
a  student's  identification  card  of  the  University  of  Califor- 
nia, of  which  he  had  been  a  student. 

Mr.  O'Connor,  an  employee  of  complainant,  was  assaulted 
on  Occidental  Avenue,  between  Main  Street  and  First 
Avenue,  by  four  men,  one  of  whom  knocked  him  down  with 
brass  knuckles.  Three  longshoremen  were  arrested  and  are 
awaiting  trial. 

George  Miles,  driving  a  truck  for  the  Carmen  Manu- 
facturing Company,  attempted  to  deliver  a  load  of  mat- 
tresses to  complainant  and  was  told  by  some  of  the  men  on 
strike  that  he  ^^  had  better  not  go  in  there,  and  to  take  the 
load  back,"  and  thereupon  returned. 

John  Smith,  chief  stevedore  of  complainant  company,  tes- 
tified that  a  large  number  of  longshoremen  intimidated  a 
crew  employed  by  him  on  the  Admiral  Evans  while  she  was 
unloading  at  Stacy  Street  Dock  No.  1,  by  entering  upon  the 
vessel  and  compelling  the  laborers  to  go  into  the  hold  of  the 
ship.  Other  acts  were  disclosed  by  the  testimony  which 
need  not  be  detailed.  There  was  a  strike  upon  all  of  the 
docks  and  piers  in  the  city  of  Seattle,  except  the  port  com- 
mission, which  had  entered  into  some  arrangement  with  the 
strike  committee,  and  the  strike  was  ordered  by  ^^38-12," 
except  as  to  plaintiff's  docks,  but  was  afterwards  extended 
to  these  docks,  and  pickets  were  placed  upon  the  various 
docks  in  the  city  of  Seattle,  and  a  strike  committee  and  bail 
committee  appointed. 

A  number  of  witnesses  were  examined  on  the  part  of  the 
defense,  in  which  denial  is  made  of  any  participation  in  any 


Digitized  by  VjOOQIC 


680  236  FEDBBAL  BEPOBTBB,  969. 

Opinion  of  the  CJourt 

of  the  acts  complained  [969]  of,  but  only  one  m^nber  of 
the  picketing  committee  was  called  and  testified. 

[1-3]  A  conspiracy  is  defined  as  a  combination  of  two  or 
more  persons  by  concerted  action  to  do  an  unlawful  thing, 
or  to  do  a  lawful  thing  in  an  unlawful  manner.  Pettibone 
V.  United  States,  148  U.  S.  205,  13  Sup.  Ct.  542,  37  L-  Ed. 
419.  No  formal  agreement  is  necessary.  A  tacit  imderstand- 
ing  is  sufficient,  and  it  is  not  essential  that  each  conspirator 
have  knowledge  of  the  details  of  the  conspiracy,  the  means 
to  be  used,  or  that  the  agreement  be  unenforceable.  Acts  of 
agents  and  employees  in  furtherance  of  the  conspiracy  are 
acts  of  the  principals.  United  States  v.  Keitel,  211  U.  S.  879, 
29  Sup.  a.  123,  53  L.  Ed.  230. 

[4^6]  A  picket  may  be  considered  an  agent  of  a  labor  or- 
ganization, and  where  a  picket  is  established  it  could  go  no 
further  than  interviews,  peaceable  persuasion,  and  induce- 
ments; and  slight  violence  or  intimidation  will  have  mudd 
weight  with  a  chancellor  in  determining  the  character  of  a 
picket,  or  the  acts  of  men  under  its  direction,  since  a  picket, 
under  the  most  favorable  consideration,  is  for  the  purpose  of 
interference  between  one  who  wishes  to  employ  and  those 
seeking  employment.  No  fair-minded,  unprejudiced  person 
should  desire  to  place  any  obstacle  in  the  way  of  the  lawful 
operation  of  labor  organizations,  or  to  do  any  act  prejudicial 
to  sudi  organizations.  There  are  always  found,  however, 
some  reckleas  and  revengeful  persons  among  the  member^ip 
of  such  organizations,  and  vicious  and  lawless  persons  some- 
times take  advantage  of  labor  strikes  to  commit  acts  of  vio- 
lence against  persons  and  property,  or  to  induoe  others  to  do 
so,  for  the  purpose  of  wreaking  a  personal  vengeance,  or 
casting  suspicion  upon  and  creating  public  sympathy  against 
strikers,  so  that  great  caution  should  be  taken  by  labor  or^ 
ganizations  on  declaring  a  strike,  and  those  doing  picket 
duty,  to  see  that  no  rights  of  others,  by  their  members,  are 
transgressed.  Courts  have  invariably  upheld  the  right  of  in- 
dividuals to  form  labor  organizations  for  the  protectaon  of 
the  interests  of  the  laboring  classes,  and  such  right  is  reeog- 
nized  by  the  Unlawful  Restraint  and  Monopoly  act.  Organ- 
ised labor  is  organized  capital,  consisting  of  brains  and 
muscle,  and  has  as  lawful  a  right  to  organize  as  have  the 
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stocUiolder?  a&d  officers  of  corporalioins  who  associate  and 
confer  together  with  relation  to  wages  of  employes  or  rules 
of  emplo3rment,  or  to  devise  other  means  for  making  their  in- 
vestments more  profitable/  Organiised  labor  and  organized 
capital  have  equal  lawful  rights  to  associate,  consult,  and  con- 
fer with  relation  to  wages  and  rules  of  employment.  Ames  v. 
Union  Pacific  (C.  C.)  62  Fed.  T;  Thomas  v.  CincinnaH,  N.  O. 
dk  T.  P,  Ry.  Co.  (C.  C.)  62  Fed.  808.  Justice  Hohnes,  in 
Vegelahn  v.  Ovmtner^  while  sitting  on  the  Supreme  Court  of 
Massachusetts,  167  Mass.  92,  44  N.  E.  1077,  36  L.  R.  A.  722, 
57  Am.  St.  Bep.  448,  said : 

"If  It  be  true  that  worklngmen  may  combine  with  a  view,  among 
other  things,  to  getting  as  much  as  they  can  for  their  labor,  just  as 
capital  may  combine  with  a  view  to  settiog  the  greatest  possible  retturn, 
it  must  be  true  that,  when  combined,  they  have  the  same  liberty  that 
combined  capital  has  to  *  *  *  bestowal  or  refusal  of  those  ad- 
vantages which  they  otherwise  lawfully  control." 

[970]  It  is  not  unlawful  for  persons  to  combine  merely 
to  regulate  their  own  conduct  with  relation  to  legitimate 
competition,  although  others  may  be  indirectly  affected 
thereby.  The  right  of  property  and  liberty  of  action  is 
guaranteed  by  the  Constitution  of  the  United  States  to 
every  citizen  of  this  coimtry,  and  is  not  confined  to  political 
rights,  but  extends  to  activities  in  and  about  the  daily  busi- 
ness of  life,  whether  it  be  of  employee  or  employer.  The 
laborer  may  organize  for  protection,  and  his  privilege  to 
work  for  whom  and  when  he  desirea  is  granted,  and  the 
right  of  the  employer  to  employ  whom  he  elects  at  a  satis- 
factory price  is  not  denied,  and  neither  can  he  secure  more 
and  must  not  accord  less.  The  employer  is  also  accorded 
the  freedom  of  access  to  the  place  where  his  work  is  done, 
and  when  access  is  through  a  public  street,  unobstructed 
access  is  not  inconsistent  with  any  right  striking  laborers 
have  to  use  such  street  for  the  lawful  conduct  and  peaceable 
assembling  in  a  lawful  manner  and  for  lawful  purposes; 
but  any  person,  while  engaged  in  a  lawful  endeavor  of 
advancing  his  interest  and  securing  the  greatest  benefit  in 
a  lawful  manner,  must  not  attempt  to  secure  such  ends  by 
infringing  the  rights  of  others,  and  when  that  is  dcme  it 
ifi  the  duty  of  the  court,  when  the  matter  is  properly  pre^ 
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sented,  to  intervene.  Courts  cannot  create  rights,  or  initiate 
new  powers  or  privileges,  and  can  only  define  existing  rights, 
and  apply  to  them  the  recognized  powers  and  privileges 
within  its  limitations.  The  creation  of  new  rights  or  pow- 
ers is  not  a  judicial  function.  That  is  a  matter  of  legisla- 
tion. 

The  defendants  had  the  right,  if  they  so  desired,  to  cease 
to  work.  Whether  they  had  good  cause  or  not  is  not  for 
this  court  to  say.  On  the  other  hand,  the  complainant  had 
the  right,  upon  the  defendants  ceasing  to  work,  to  employ 
whom  it  elected,  and  to  be  protected  against  overt  acts  of  de- 
fendants against  such  employees,  and  have  the  unobstructed 
use  and  enjoyment  of  its  property.  The  rights  of  the  sev- 
eral parties,  as  stated,  are  reciprocal,  and  are  measured  by 
the  same  rule. 

[7,  8]  In  determining  the  rights  of  the  parties  in  this 
issue,  consideration  must  be  given  to  section  20,  chapter  323, 
38  Stat,  at  Large,  page  730,  whidh  provides: 

"  That  no  restraining  order  or  injunction  shaU  be  granted  by  any 
court  of  the  United  States,  or  a  Judge  or  the  Judges  thereof,  in  any 
case  l>etween  an  employer  and  employes,  or  between  employers  and 
employes,  or  between  employes,  or  between  persons  employed  and 
persons  seeking  employment,  involving  or  growing  out  of,  a  dispute 
concerning  terms  or  conditions  of  employment,  unless  necessary  to 
prevent  irreparable  injury  to  property,  or  to  a  property  right,  of 
the  party  making  the  application,  for  which  injury  there  is  no  ade- 
quate remedy  at  law,  and  such  property  or  property  right  must  be 
described  with  particularity  in  the  appUcation,  which  must  be  in 
writing  and  sworn  to  by  tlie  applicant  or  by  liis  agent  or  attorney. 

"And  no  such  restraining  order  or  injunction  shaU  prohibit  any 
person  or  persons,  whether  singly  or  in  concert,  from  terminating 
any  relation  of  employment,  or  from  ceasing  to  perform  any  work 
or  labor,  or  from  recommending,  advising,  or  persuading  others  by 
peaceful  means  so  to  do;  or  from  attending  at  any  place  where 
any  such  person  or  persons  may  lawfuUy  be,  for  the  purpose  of 
peacefully  obtaining  or  communicating  information,  or  from  peace- 
fully persuading  any  person  to  work  or  to  abstain  from  working; 
or  from  ceasing  to  patronize  or  to  employ  any  party  to  such  dis- 
pute, or  from  [971]  recommending,  advising,  or  persuading  others 
by  peaceful  and  lawful  means  so  to  do;  or  from  paying  or  giving  to, 
or  withholding  from,  any  person  engaged  in  such  dispute,  any  strike 
l}enefits  or  other  moneys  or  things  of  value ;  or  from  peaceably  assem- 
bUng  in  a  lawful  manner  and  for  lawful  purposes;  or  from  doing 


Digitized  by  VjOOQIC 


ALASKA  S.  S.  00.  V.  LOKGSHOBEMBN  S  ASS  N.        683 

Opinion  of  tlie  0>urt. 

any  act  or  thing  which  might  lawfully  be  done  in  the  absence  of  such 
dispute  by  any  party  thereto;  nor  shall  any  of  the  acts  specified  In 
this  paragraph  be  considered  or  held  to  be  violations  of  any  law  of 
the  United  States." 

With  this  provision  should  be  considered  section  3  of 
the  Interstate  Commerce  Act  (24  Stat.  379),  which  provides: 

"Every  common  carrier  subject  to  the  provisions  of  this  act  shall, 
according  to  their  respective  powers,  afford  all  reasonable  ♦  ♦  • 
facilities  for  the  interchange  of  trafftc  between  their  respective  lines, 
and  for  the  receiving,  forwarding,  and  delivering  of  passengers  and 
property  to  and  from  their  several  lines  and  those  connecting  there- 
with." 

Also  section  10  of  the  same  act,  as  amended  (25  Stat.  857), 
which  says: 

"Any  common  carrier  ♦  ♦  ♦  or  any  •  •  •  agent,  or  person, 
acting  for  or  employed  by  such  corporation,  who,  alone  or  with  any 
other  corporation,  company,  person,  or  party,  •  ♦  •  shall  will- 
fully do  or  cause  to  be  done,  •  ♦  ♦  or  shall  willfully  omit  or  fail 
to  do  any  act,  matter,  or  thing  In  this  act  required  to  be  done. 

•  ♦    ♦    or  shall  aid  or  abet    ♦    ♦    ♦    such  omission  or  failure, 

*  *    *    shall  be  deemed  guilty  of  a  misdemeanor.*' 

Sections  3  and  10  supra  impose  duties  on  complainant, 
with  penalties  attached  for  violation.  The  testimony  shows 
that  the  complainant  company  is  a  carrier  of  interstate 
commerce.  It  likewise  carries  United  States  mail  from  the 
port  of  Seattle  to  the  various  ports  and  places  in  the  Terri- 
tory of  Alaska,  at  which  ports  the  commerce  and  mails  are 
delivered  to  the  various  connecting  lines  of  transportation, 
and  as  such  carrier  sustains  a  special  relation  to  the  public. 
It  is  clearly  established  that  the  defendants  did  cooperate 
and  confederate  together  and  with  others  for  the  purpose 
of  preventing  the  plaintiff  from  carrying  on  its  business  as 
a  carrier  of  interstate  commerce  and  United  States  mail. 
It  is  also  established  that  the  acts  done  went  beyond  the 
privilege  extended  and  license  granted  to  defendants  by  sec- 
tion 20,  supra^  and  infringed  upon  the  rights  of  complain- 
ant, and  that  these  acts  are  attributable  to  defendants.  The 
settlement  of  the  strike  on  June  1st  was  brought  about  by 
some  of  the  defendants  with  the  Employers'  Union  of  San 
Francisco  and  of  Puget  Sound.    They  negotiated  a  status 
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with  the  port  commission  of  Seattle,  and  directed  the  strike 
in  Seattle,  if  not  against  the  complainant,  against  other 
employers  of  their  labor  upon  the  docks  of  Seattle,  acting 
through  strike  committees,  who  were  given  charge  of  the 
conduct  of  the  strike,  and  who  appointed  members  to  do 
picket  duty,  which  strike  extended  to  complainant's  prop- 
erty, and  was  recognized  by  defendants  and  carried  on  by 
them.  It  further  shows  that  strikers  c<mgregated  in  large 
numbers  about  the  plant  and  place  of  business  of  the  com- 
plainant company;  that  they  jeered  persons  going  in  and 
out,  not  using  any  vile  language,  however,  to  or  in  the  hear- 
ing of  persons  approaching  the  piers;  that  several  persons 
employed  by  plaintiff  were  assaulted;  that  rocks  were 
thrown  upon  the  docks  of  complainant,  where  men  [972] 
were  employed,  either  by  longshoremen  or  by  some  persons 
who  mingled  with  the  men  on  strike  and  must  have  been 
known  to  the  strikers,  and  no  action  was  taken  to  suppress 
such  conduct  or  to  apprehend  the  parties  or  disavow  such 
acts;  that  the  freedom  of  movement  of  persons  going  upon 
complainant's  docks  was  interrupted  by  members  of  the  de- 
fendant union ;  that  these  acts  continued  until  the  granting 
of  the  restraining  order. 

While  there  is  no  testimony  that  any  of  these  acts  were 
expressly  authorized,  there  is  no  evidence  that  the  acts  were 
disapproved,  or  members  disciplined  or  expelled.  The  testi- 
mony does  show  that  the  defendants  did  have  c(Hitrol  of  the 
situati<m  and  did  not  exercise  their  influence  oc  power  to 
correct  the  irregularities  or  disavow  the  acts  until  the  issu- 
ance of  the  temporary  restraining  order  and  service  upon 
the  defendants,  when  all  overt  acts  ceased,  which,  consid- 
ered with  what  defendants  did  do,  confirms  the  conclusion 
that  the  acts  were  under  the  authority  and  within  the  con- 
trol of  defendants.  When  persons  or  parties  set  in  motion 
machinery  for  the  purpose  of  shaping  sentiment,  they  can- 
not take  the  benefits,  without  also  being  burdened  with  re- 
sponsibilities. Such  parties  therdby  assume  the  burden  of 
controlling  such  agency,  if  within  their  power ;  and  if,  per- 
chance, some  persons  unauthorized,  acting  with  defendants, 
commit  unauthorized  acts,  it  is  incumbent  upon  the  defend- 
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ants  to  show  snch  fact,  and,  if  committed  bj  members  under 
the  control  of  the  association,  to  disavow  such  acts  by  caus- 
ing such  offending  members  to  be  disciplined  or  expelled. 
The  testimony  before  the  court  does  not  show  that  any  at- 
tempt was  made  to  destroy  the  property  of  the  complainant, 
except  the  revenues  for  transportation  of  traffic;  nor  does 
the  evidence  justify  the  conclusion  that  the  defendants  un- 
lawfully prevented  "wagons  carrying  equipment  for  said 
vessels  from  entering  said  piers."  The  testimony  of  the 
driver  of  the  wagon  shows  that  the  request  was  not  to  de- 
liver, and  was  clearly  within  the  license  granted  by  section 
20,  supra.  I  think  it  is  clearly  shown  that  the  ri^ts  of  the 
complainant  as  an  interstate  commerce  and  United  States 
mail  carrier  were  violated,  that  defendants  exceeded  the 
privileges  granted  by  the  Anti-Trust  Act,  supra^  and  the 
duty  imposed  upon  plaintiff  by  the  Commerce  Act  was 
jeopardized. 

It  is  not  the  purpose  of  this  court  to  undertake  the  polic- 
ing of  the  city  of  Seattle  with  relation  to  the  employes  of 
complainant,  but  the  issue  here  is  limited  to  Piers  2  and  A 
and  approaches  thereto.  Nor  is  it  the  purpose  of  the  court 
to  abridge  any  of  the  rights  given  by  section  20  of  the  Anti- 
Trust  Act,  supra.  Defendant  officers  and  members  of  de- 
fendant association  will  be  enjoined  from  unlawfully  caus- 
ing, inducing,  or  in  any  way  forwarding  any  of  the  acts 
complained  of  as  limited  herein,  and  in  accordance  with  the 
view  herein  expressed. 

A  decree  may  be  presented. 


KNAUER  ET  AL.  v.  UNITED  STATES. 

(Circuit  Court  of  Appeals,  Eighth  Circuit    September  16,  1916.) 

[237  Fed.  Rep.,  8.] 

Cbiminal  Law  1186  (4) — Review — ^Technical  BftsoB — ^Indicticert. — 
Under  Rev.  St.  9  1025  (Comp.  St  1913,  §  1691),  which  provides  that 
no  indictment  shall  be  deemed  insufficient  by  reason  of  any  defect 
or  imperfection  in  matter  of  form  only,  which  shall  not  tend  to  the 
prejudice  of  the  defendant,  an  indictment  is  sufficient  which  con- 
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tains  a  suf&clent  accusation  of  crime,  and  alleges  facta  whidi  ara 
sufficient  in  law  to  sustain  a  conviction,  and  whicli  famish  the 
accused  with  such  description  of  the  charge  against  him  as  wHl 
enable  him  to  make  his  defense,  and  avail  himself  of  his  conviction 
or  acquittal  for  protection  against  future  proceedings  fbr  the  same 
offense.* 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,  Cent  Dig.  I  8215; 
Dec.  Dig.  1X86  (4).] 

CONSPIBACY  43    (6) — CONSPIEACT  TO  ViOLATB  LAW  OF  UNriED  STATES — 

Indictment. — In  an  indictment  for  conspiracy  to  violate  the  laws 
of  the  United  States,  the  conspiracy  Itself  Is  the  gist  of  the  offense, 
and  the  law  to  be  violated  need  not  be  set  out  with  the  particularity 
required  if  its  direct  violation  were  charged. 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  Cent.  Dig.  fi§  86,  91; 
Dec.  Dig.  43  (6).] 

Monopolies  31 — Anti-Tbust  Act — Conspiracy  in  Restraint  of 
Trade — Indictment. — An  indictment  for  conspiracy  in  restraint  of 
Interstate  trade  or  commerce,  under  Sherman  Anti-Trust  Act  July 
2,  1890,  c.  647,  §  1,  26  Stat.  209  (Comp.  St.  1913,  9  8820),  need  not 
aver  that  defendants  were  engaged  in  interstate  commerce,  nor  the 
doing  of  an  overt  act,  nor  that  the  conspiracy  was  successful. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  i  20;  Dec. 
Dig.  31.1 

Indictment  and  Information  59 — Description  of  Offense. — ^When 
the  definition  of  an  offense,  whether  It  be  by  common  law  or  by 
statute,  Includes  generic  terms.  It  Is  not  sufficient  that  an  indict- 
ment charge  the  offense  in  the  same  generic  terms,  but  it  must  aver 
the  particulars. 

[E3d.  Note. — For  other  cases,  see  Indictment  and  Information, 
Cent.  Dig.  §§  180,  181;  Dec.  Dig.  59.1 

Indictment  and  Information  125   (51) — Duplicity — Conspiracy. — 

A  charge  In  a  single  count  of  a  conspiracy  to  violate  two  or  more 

laws  of  the  United  States  does  not  render  the  Indictment  duplicitous. 

[Ed.  Note. — For  other  cases,  see  Indictment  and   Information, 

Cent.  Dig.  §  381;  Dec.  Dig.  125  (5i)  ;  Conspiracy,  Cent.  Dig.  §  81.] 

Criminal  Law  1149 — Indictment  and  Information  163 — Motion  for 
Bill  of  Particulars — Discretion  op  Court. — ^A  motion  by  the  de- 
fendant in  a  criminal  case  for  a  bill  of  particulars  Is  addressed  to 
the  discretion  of  the  court,  and  its  action  thereon  Is  not  reviewable. 
[M.  Note. — For  other  cases,  see  Criminal  Law,  Cent.  Dig.  91 
3039-8043,  3058 ;  Dec.  Dig.  1149 ;  Indictment  and  Information,  Cent 
Dig.  9  525;  Dec.  Dig.  163.1 

[9]  Monopolies  29 — ^Anti-Trust  Act — "Comsination  in  Restraint 
of  Trade." — ^The  National  Association  of  Master  Plumbers  was 
formed  prior  to  1890,  and  at  once  took  measures  to  prevent  mann- 

•  Syllabus  copyrighted,  1917,  by  West  Publishing  Company. 
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factnrers  and  dealers  In  plumbers'  supplies  from  selling  direct  to 
consumers,  by  resolving  not  to  patronize  such  manufacturers  and 
dealers  as  refused  to  agree  to  such  restrictions,  and  by  adopting 
a  system  of  espionage.  This  policy  was  continued  after  1890,  and 
so  extended  as  to  bind  the  members  to  restrict  their  purchases  to 
manufacturers  and  dealers  who  sold  only  to  members  of  the  asso- 
ciation, excluding  all  other  customers,  although  they  might  also  be 
master  plumbers.  Members  were  listed  in  a  book  Issued  and  dis- 
tributed by  the  association.  Held  that,  on  the  enactment  of  the 
Sherman  Anti-Trust  Act,  the  association  became  an  illegal  combi- 
nation in  restraint  of  interstate  trade,  and  that  any  member  who 
thereafter  joined  or  affiliated  with  it,  with  knowledge  of  its  illegal 
purposes  and  methods,  was  guilty  of  a  criminal  offense  under  sec- 
tion 1  of  the  act. 

[Ed.  Note.--For  other  cases,  see  Monopolies,  Cent  Dig.  §  19; 
Dec.  Dig.  29. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second 
Series,  Combination  in  Restraint  of  Trade.] 
Monopolies  31 — Anti-Tbust  Act — Pbosecution  fob  Ck)NSPiBACY  in 
Restraint  op  Tbade — ^EJvidence. — On  the  trial  of  members  of  the 
association  for  criminal  conspiracy  In  restraint  of  interstate  trade, 
the  oflicial  record  of  the  proceedings  of  the  association,  showing 
the  resolutions  passed  declaring  Its  purposes,  and  the  methods 
adopted  for  carrying  them  out,  was  admissible  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  $  20; 
Dec.  Dig.  31.1 

In  Error  to  the  District  Court  of  the  United  States  for 
the  Southern  District  of  Iowa;  John  C.  Pollock,  Judge. 

Criminal  prosecution  by  the  United  States  against  Robert 
Ejiauer  and  others.  Judgment  of  conviction,  and  defend- 
ants bring  error.    Affirmed. 

Lovis  C.  Boyle,  of  Kansas  City,  Mo.  {Clark  McKercher 
and  George  E.  CaVvert,  both  of  Washington,  D.  C,  on  the 
brief),  for  plaintiffs  in  error. 

Claude  R.  Porter,  U.  S.  Atty.,  of  Centerville,  Iowa 
((?.  Carroll  Todd,  Asst.  Atty.  Gen.,  on  the  brief),  for  the 
United  States. 

Before  Hook  and  Smith,  Circuit  Judges,  and  Beed,  Dis- 
trict Judge. 
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Smith,  Circuit  Judge. 

Thirty-six  persons,  members  of  the  National  Association 
of  Master  Plumbers,  among  them  Robert  Knauer,  Hugh  B. 
McCarten,  John  P.  Cunningham,  and  George  H.  Wentz, 
were  indicted  by  the  District  Court  of  the  United  States 
for  the  Southern  District  of  Iowa,  charged  with  a  conspir- 
acy in  violation  of  section  1  of  the  Sherman  Act  which  is  as 
follows: 

"  Section  1.  Every  contract,  combination  in  tiie  form  of  trust  or 
otherwise,  or  conspiracy,  in  restraint  of  trade  or  commerce  among 
the  several  States,  or  with  foreign  nations,  is  hereby  declared  to  be 
illegal.  Every  person  who  shall  make  any  such  contract  or  engage 
in  any  such  combination  or  conspiracy,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  fine 
not  exceeding  five  thousand  dollars,  or  by  Imprison  [  10  ]ment  not 
exceeding  one  year,  or  by  both  said  punishments,  in  the  discretion 
of  the  court."    26  Stat.  209. 

The  defendants  were  all  tried,  found  guilty,  and  Knauer, 
McCarten,  Cunningham,  and  Wentz  were  sentenced,  and  sued 
out  a  writ  of  error  in  this  court.  It  thus  appears  that  the 
plaintiffs  in  error  were  defendants  in  the  district  court,  and 
the  defendant  in  error  was  the  plaintiff  there,  and  they  will 
be  so  styled  here.  The  record  contains  more  than  2,300 
pages,  and  there  are  more  than  660  pages  in  the  printted 
arguments.  All  this  has  been  read  and  carefully  consid- 
ered, but  it  is  manifest  that  the  case  must  be  treated  in  this 
opinion  in  a  more  condensed  form. 

The  first  and  second  assignments  of  error  complain  of 
the  overruling  of  demurrers  to  the  indictment  and  the  simi- 
lar overruling  of  the  motion  to  quash  it.  The  indictment 
covers  26  pages  of  the  printed  record,  and  we  cannot,  there- 
fore, set  it  out  in  full  here.  It  in  substance  charged  that 
from  the  4th  day  of  June,  1911,  to  the  finding  of  the  indict- 
ment 240  manufacturers  and  wholesale  dealers  in  plumbing 
supplies,  who  are  named,  and  the  particular  places  where 
they  were  engaged  in  business  are  given,  were  engaged  in 
interstate  commerce  in  such  plumbing  supplies;  tb^t  the 
defendants  were  engaged  during  all  of  said  period  i^  a  con- 
spiracy in  restraint  of  such  interstate  commerce  in  plumb- 


Digitized  by  VjOOQIC 


KKAUBB  V.  UHITBD  8TATE8.  689 

Opinion  of  the  Ckmrt 

ing  supplies,  the  place  of  business  of  each  of  the  defendants 
is  given,  and  that  each  of  them  was  a  member  of  the  Na- 
tional Association  of  Master  Plumbers;  and  when  he  held 
any  office  therein,  or  in  the  State  Association  of  Master 
Plumbers  subordinate  to  the  National  Association,  or  in 
local  associations  so  subordinate,  those  facts  are  set  forth. 
The  indictment  further  alleges  that: 

"Eacli  of  said  local  associations  has  throughout  said  period  been 
aflUiated:  (1)  With  other  similar  associations  of  master  plumbers  in 
aU  the  principal  towns  and  cities  of  the  United  States;  (2)  with  a 
certain  association  in  each  State  called  the  State  Master  Plumbers' 
Association  for  that  State,  composed  of  members  whose  qualifications 
for  membership  have  consisted  in  their  being  members  in  good  stand- 
ing of  the  several  local  associations  of  said  State,  wherev^  such  local 
associations  existed,  and  in  their  being  wUling  to  be  subordinate  to 
said  State  associations ;  and  (S)  with  still  another  association  caUed 
.  the  National  Association  of  Master  Plumbers  of  the  United  States,  com- 
posed of  all  the  members  of  all  said  local  and  State  associations,  and 
to  which  aU  said  local  and  State  associations  have  been  subordinate. 
The  prime  object  of  all  said  local  and  State  associations,  and  of  said 
National  Association  of  Master  Plumbers  of  the  United  States, 
throughout  said  period  of  time,  as  said  defendants  have  each  well 
known,  has  been  to  secure  to  the  members  thereof  aU  the  business  in 
the  United  States  growing  out  of  the  furnishing  and  installing  of 
plumbing  supplies,  and  this  to  the  absolute  exclusion  of  all  others 
engaging  in  or  eMeavoring  to  start  or  carry  on  such  business,  and 
thereby  unlawfully  to  monopolize  that  business. 

"  To  this  end  said  members  of  said  local  and  State  associations  and 
said  National  Association  of  Master  Plumbers  of  the  United  States 
have,  at  aU  times  during  said  period,  concertedly  conducted  their 
business  strictly  upon  a  plan  involving  the  purchasing  of  such  plumb- 
ing supplies  only  from  manufacturers  and  wholesale  dealers  who 
have  refrained  from  selling  or  furnishing  such  plumbing  supplies  to 
master  plumbers  and  retail  dealers  not  members  of  such  associations, 
and  refusing  to  deal  with  manufacturers  and  wholesale  dealers  who 
have  made  or  endeavored  to  make  sales  to  master  plumbers  and  retail 
dealers  not  m^nbers  of  said  association ;  and  as  a  part  of,  and  for  in- 
[11]  suring  adherence  to  and  the  success  of  said  plan  of  business, 
said  members  and  associations  have  established  and  maintained  a 
system  of  espionage  over  the  business  of  said  manufacturers  and 
wholesale  dealers  and  that  of  all  persons  and  concerns  not  members 
of  such  associations;  have  systematically  gathered  and  disseminated 
among  themselves  information  touching  acts  of  such  manufacturers 
and  wholesale  dealers  in  the  carrying  on  of  their  said  business  which 
were  not  in  accord  with  said  prime  object  of  said  associations,  and 
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particiilarly  touching  sales  of  such  plumbing  supplies  to  persons  and 
concerns  not  members  of  any  of  said  associations ;  in  many  instances 
have  taken  upon  themselves  to  notify  such  manufacturers  and  whole- 
sale dealers  of  their  said  *  unethical '  acts  in  a  way  to  imply  a  threat 
of  refusal  to  deal  with,  that  is  to  say,  a  boycott,  and  have  often  in 
fact  boycotted,  the  manufacturers  and  dealers  so  offending ;  and  have 
busied  themselves  in  the  procuring  of  the  passage  of  local  laws  and 
ordinances  pertaining  to  the  licensing  of  plumbers  and  the  installing 
of  plumbing,  and  in  the  administering  of  such  local  laws  and  ordi- 
nances in  such  manner  as  wrongfully  to  favor  such  associations  and 
their  members  as  against  persons  not  members  of  such  associations; 
and  those  things  have  been  done,  notwithstanding  the  proportion  of 
the  buMness  so  carried  on  by  said  members  of  said  associations  has 
vfry  greatly  exceeded  the  proportion  carried  on  by  others,  whereby 
said  members  of  said  associations  have  been  in  a  position  where,  by 
such  concerted  action,  they  could,  as  they  have  well  known,  bring 
financial  ruin  to  manufacturers  and  wholesale  dealers  failing  to  con- 
duct their  business  in  accord  with  said  prime  object  of  said  associa- 
tions— all  to  the  great  humiliation  of  said  manufacturers,  wholesale 
dealers,  and  others  who  were  not  members  of  said  association,  and 
the  serious  and  inexcusable  oppression  of  many  worthy  persons  less 
prosperous  than  themselves  who  have  been  ambitious  to  engage  In, 
but  who  have  been  by  said  conspiracy  prevented  from  engaging  in, 
the  business  of  master  plumbers  in  competition  with  said  members  of 
said  association,  as  well  as  to  the  great  detriment  of  the  general 
public  and  to  the  scandal  and  disgrace  of  their  own  profession. 

^'  So  far  as  the  purchasing  of  said  plumbing  supplies  from  manu- 
facturers thereof  and  wholesale  dealers  therein  has  been  concerned, 
each  of  said  defendants,  throughout  said  period  of  time,  has,  in 
every  way  in  his  power,  and  in  ruthless  disregard  of  the  rights  of 
others,  conducted  his  business  upon  the  unlawful  and  oppressive  plan 
aforesaid,  well  knowing  the  character  and  effect  thereof,  and  intend- 
ing to  accomplish  said  prime  object  of  said  associations,  and  so  have 
put  an  undue,  unwarranted,  and  unreasonable  restraint  upon  the 
interstate  trade  and  commerce  in  this  indictment  above  described, 
particularly  in  said  Central  Division  of  said  Southern  District  of 
Iowa,  and  have  prescribed  and  enforced  a  rule  for  governing,  and  one 
which  has  in  flact  governed,  said  trade  and  commerce,  and  unlawfully 
have  engaged,  as  aforesaid,  in  a  conspiracy  in  restraint  of  trade  and 
commerce  among  the  several  States  contrary  to  said  act  of  Congress 
and  against  the  peace  and  dignity  of  the  United  States." 

The  defendants,  apparently  without  withdrawing  the  plea 
of  not  guilty  theretofore  entered,  filed  on  October  29, 1914^  a 
general  demurrer  to  the  indictment,  and  on  November  28, 
1914,  filed  a  general  and  special  demurrer,  which  we  assume 
was  a  substitute  for  the  original  demurrer.    It  was  elaborate, 
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but  in  substance  was  upon  the  grounds:  First,  that  the  in- 
dictment did  not  state  facts  sufficient  to  constitute  a  crime 
against  the  United  States ;  second,  that  it  is  duplicitous ;  third, 
the  specific  purposes  and  acts  charged  as  constituting  a  con- 
spiracy aj*e  not  charged  against  the  defendants;  fourth,  that 
the  indictment  is  insufficient,  vague,  uncertain,  indefinite, 
and  informal.  The  ways  in  which  the  indictment  is  deemed 
insufficient,  vague,  imcertain,  indefinite,  and  informal  are 
then  set  forth  in  detail,  and  would  cover  five  pages  of  this 
opinion.  The  defendants  also  filed  a  motion  to  quash  the 
indictment  substantially  upon  the  same  alleged  grounds. 
[12J  These  demurrers  and  the  motion  to  quash  were  over- 
ruled by  the  court, 

[1]  It  is  provided  by  section  1025  of  the  Revised  Statutes 
that: 

*'No  indictment  found  and  presented  by  a  grand  Jury  in  any  dis- 
trict or  circuit  or  other  court  of  the  United  States  shall  be  deemed 
insufficient,  nor  shaU  the  trial,  Judgment,  or  other  proceeding  thereon 
be  affected  by  reason  of  any  defect  or  imperfection  in  matter  of  form 
only,  which  shall  not  tend  to  the  prejudice  of  the  defendant" 

The  question  in  its  last  analysis  is:  Does  the  indictment 
contain  a  sufficient  accusation  of  crime,  and  do  its  aver- 
ments furnish  the  accused  with  such  a  description  of  the 
charge  against  them,  as  will  enable  them  to  make  their 
defense  and  avail  themselves  of  their  conviction  or  acquittal 
for  protection  against  future  proceedings  for  the  same 
offense?  And  it  has  been  held  that  the  indictment  must  be 
sufficient  to  inform  the  court  of  the  facts  alleged,  so  that 
it  may  decide  whether  they  are  sufficient  in  law  to  sustain  a 
conviction  if  one  should  be  had.  United  States  v.  Cruik- 
shanky  92  U.  S.  542,  558,  23  L.  Ed.  588;  Dunbar  v.  United 
States,  156  U.  S.  185,  191,  16  Sup.  Ct.  325,  39  L.  Ed.  390; 
Rosen  v.  United  States,  161  U.  S.  29,  34,  16  Sup.  Ct.  434, 
480,  40  L.  Ed.  606;  New  York  Central  Railroad  v.  United 
States,  212  U.  S.  481,  497,  29  Sup.  a.  304,  53  L.  Ed.  613; 
United  States  v.  Bennett,  16  Blatchf.  338,  24  Fed.  Cas.  1093, 
1097;  Hume  v.  United  States,  55  C.  C.  A.  407,  118  Fed. 
689,  696. 

[2]  in  all  diarges  of  conspiracy,  the  conspiracy  itself  is 
the  gist  of  U^e  offense,  and  where  a  coiispiracy  is  charged 
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to  violate  the  laws  of  the  United  States,  if  the  conspiracy 
be  specifically  alleged,  it  is  not  necessary  to  allege  the  details 
of  the  law  of  the  United  States  to  be  violated  with  the  ac- 
curacy it  would  be  if  the  charge  were  directly  of  the  viola- 
tion of  the  law  of  the  United  States,  and  not  of  the  conspir- 
acy to  violate  it.  Williamson  v.  United  States^  207  U.  S. 
425,  446,  28  Sup.  Ct.  163,  52  L.  Ed.  278. 

[3]  The  act  in  question  does  not  require  that  the  defend- 
ants should  have  been  engaged  in  interstate  commerce.  If 
they  were  all  engaged  exclusively  in  intrastate  commerce, 
and  they  formed  a  conspiracy  to  restrain  the  trade  of  the 
manufacturers  and  wholesalers  who  .were  engaged  in  inter- 
state commerce,  that  would  make  them  guilty.  Loewe  v. 
Lawlor,  208  U.  S.  274,  301,  28  Sup.  Ct.  301,  52  L.  Ed.  488, 13 
Ann.  Cas.  815;  Nash  v.  United  States,  229  U-  S.  373, 
379,  33  Sup.  Ct.  780,  57  L.  Ed.  1232;  Patterson  v.  United 
States,  138  C.  C.  A.  123,  222  Fed.  599,  618.  This  is  sub- 
stantially what  is  charged  here.  It  is  not  necessary  to  their 
guilt  that  the  conspiracy  should  be  successful.  Under  the 
ancient  law  of  conspiracy,  no  overt  act  was  at  all  necessary 
to  make  out  the  guilt  of  the  defendant. 

On  March  2,  1867,  Congress  passed  a  law  (section  30,  c. 
169,  14  Stat.  471,  484),  which  is  substantially  re-enacted 
in  section  5440  of  the  Revised  Statutes  and  section  37  of  the 
Criminal  Code  (act  MaAh  4,  1909,  c.  321,  35  Stat.  1096 
[Comp.  St.  1913  §  10201]).    In  its  last  revision  this  reads: 

••Sec.  87.  If  two  or  mor«  persons  conspire  either  to  commit  any 
offense  against  the  United  States,  or  to  defraud  the  United  States 
in  any  manner  [18]  or  for  any  purpose,  and  one  or  more  of  such 
parties  do  any  act  to  effect  the  object  of  the  conspiracy,  each  of  the 
parties  to  such  conspiracy  shall  be  fined  not  more  than  ten  thousand 
dollars,  or  imprisoned  not  more  than  two  years,  or  both." 

The  defendants  are  not  charged  under  that  section,  but 
under  section  1  of  26  Stat.  209.  The  act  in  question  does 
not  contain  the  clause  that  if  "  one  or  more  of  such  parties 
do  any  act  to  effect  the  object  of  the  conspiracy,"  nor  any 
similar  words.  Under  these  circumstances  an  overt  act  by 
any  of  the  defendants  was  unnecessary  under  this  section 
of  the  Sherman  Law.  Nash  v.  United  States,  229  U.  S. 
878,  878,  38  Sup.  a.  780,  57  L.  Ed.  1232;  Brov>n  v.  JSUiott, 
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226  U.  S.  392,  82  Sup.  Ct.  812,  66  L.  Ed.  1186;  Hyde  v. 
United  StaUs,  226  U.  S.  847,  32  Sup.  Ct  798,  66  L.  Ed. 
1114,  Ann.  Cas.  1914A,  614. 

But  the  further  consideration  of  tiiat  question  is  not  es- 
sential here,  as  there  are  a  number  of  acts  done  by  one  or 
more  of  the  parties  to  effect  the  object  of  the  alleged  con- 
spiracy. 

[4]  It  is  an  elementary  principle  of  criminal  pleading 
that  when  the  definition  of  an  offense,  whether  it  be  by 
common  law  or  by  statute,  includes  generic  terms,  it  is  not 
sufficient  that  the  indictment  charge  the  offense  in  the  same 
generic  terms  as  in  the  definition,  but  it  must  state  the 
species — ^it  must  descend  to  particulars.  United  States  v. 
Cruikshank,  92  U.  S.  642,  668,  23  L.  Ed.  688;  United  States 
V.  Hess,  124  U.  S.  483,  8  Sup.  a.  671,  31  L.  Ed.  616. 

[6]  It  is  claimed  that  the  indictment  is  duplicitous,  in 
that  it  charges  a  conspiracy  to  violate  more  than  one  section 
of  the  Sherman  Law  in  a  single  coimt.  **The  court  will 
never  be  keen  to  hold  an  indictment  bad  for  duplicity." 
6  Kuling  Case  Law,  1081.  Without  intimating  that  we 
think  such  a  thing  possible  under  the  Sherman  Law  as  an 
indictment  being  duplicitous  because  it  charges  in  one  count 
a  violation  of  two  or  more  sections  of  the  act,  we  are  satis- 
fied that  a  charge  in  a  single  count  of  a  conspiracy  to  violate 
two  or  more  laws  of  the  United  States  is  not  duplicitous. 
Joplin  Mercantile  Co.  v.  United  States,  131  C.  C.  A.  160, 
213  Fed.  926,  929,  Ann.  Cas.  1916C,  470;  John  Gund  Brew- 
ing  Co.  v.  United  States,  124  C.  C.  A.  268,  206  Fed.  386. 
Without  more,  we  are  of  the  opinion  that  the  demurrers 
and  motion  to  quash  were  all  properly  overruled. 

[6]  The  indictment  was  returned  June  4, 1914.  On  July 
7,  1914,  the  defendants  were  all  arraigned  and  pleaded  not 
guilty.  By  agreement  of  parties  the  case  was  then  set  for 
trial  on  December  8,  1914.  At  that  time  the  case  was  upon 
application  of  defendants  continued  until  February  8,  1916. 
On  February  9,  1916,  the  case  not  having  been  reacBed  be- 
cause the  trial  judge  had  not  reached  Des  Moines,  the  defend- 
ants filed  a  motion  for  a  bill  of  particulars.  This  was  sup- 
ported and  resisted  by  affidavits.  This  motion  was  submitted 
upon  the  arrival  of  the  judge  on  February  10th.   It  was  over- 
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ruled,  ^^  both  as  to  its  merits  and  for  the  further  reason  that 
the  same  was  filed  without  leave,  and  after  this  case  had  been 
twice  peremptorily  set  for  trial,  and  the  defendants  had  de- 
murred to  and  pleaded  not  guilty  to  the  indictment  herein." 
This  application  was  addressed  to  the  discretion  of  the  trial 
court,  and  its  action  thereon  is  not  subject  to  review.  Z>tm- 
lop  V.  United  States,  165  [14]  U.  S.  486, 491, 17  Sup.  Ct.  375, 
41  L.  Ed.  799.  See  Rmker  v.  United  States,  81  C.  C.  A.  379, 
151  Fed.  755,  759;  Morris  v.  United  StaUs,  88  C.  C.  A.  532, 
161  Fed.  672,  681.  Nothing  need  be  added  on  this  subject. 
The  matter  was  discretionary  with  the  trial  court,  and  not 
only  is  no  abuse  of  the  discretion  shown,  but  the  long  delay 
in  filing  the  motion  until  the  case  was  substantially  reached  a 
second  time  for  trial  fully  justified  the  action  of  the  trial 
court 

[7]  The  sixth  assignment  of  error  is  to  the  overruling  of  a 
request  for  instructed  verdict  at  the  conclusion  of  all  the 
evidence,  and  the  seventh  assignment  is  that  there  is  no  com- 
petent evidence  to  sustain  the  verdict.  In  Eastern  States 
L'wmber  Association  v.  United  States,  234  U.  S.  600,  34  Sup. 
Ct.  951,  58  L.  Ed.  1490,  L.  R.  A.  1915A,  788,  it  appeared  that 
there  was  a  combination  of  retail  lumber  dealers  to  distribute 
to  the  members  of  the  association  names  of  wholesale  liunber 
dealers  who  made  prices  to  consumers.    The  court  said : 

**A  retaU  dealer  has  the  unquestioned  right  to  stop  dealing  with 
a  wholesaler  for  reasons  sufficient  to  himself  and  may  do,  so  because 
he  thinks  such  dealer  is  acting  unfairly  in  trying  to  undermine  his 
trade.  *But,'  as  was  said  by  Mr.  Justice  Lurton,  speaking  for  the 
court  in  Grenada  Lumber  Co,  v.  Mississippi,  217  U.  S.  433,  440  [80 
Sup.  Ot  535,  54  L.  Ed.  8261,  'when  the  plaintiffs  in  error  combine 
and  agree  that  no  one  of  them  will  trade  with  any  producer  or  whole- 
saler who  shall  sell  to  a  consumer  within  the  trade  range  of  any 
them,  quite  another  case  is  presented.  An  act  harmless  when  done 
by  one  may  become  a  public  wrong  when  done  by  many  acting  in  con- 
cert, for  it  then  takes  on  the  form  of  a  conspiracy,  and  may  be  pro- 
hibited or  punished,  if  the  result  be  hurtful  to  the  public  or  to  the 
individual  against  whom  the  concerted  aetlom  is  directed.'  When  Uie 
retail^  goes  beyond  his  personal'  right  and,  conspiring  and  combining 
with  others  of  like  purpose,  seeks  to  obstruct  the  free  course  of  inter- 
state trade  and  commerce  and  to  unduly  suppress  competition  by  plac- 
ing obnoxious  wholesale  dealers  under  the  coercive  infitience  of  a  con- 
demnatory report  circulated  among  others,  acttial  or  possible  ctDstom- 
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en  ot  the  oif^dera,  be  exceeds  hi»  lawfal  rights,  and  such  action 
brings  Iiim  and  those  acting  with  him  within  tbe  condemnation  of 
the  act  of  Gon^resSk  and  the  district  court  was  right  in  so  holding.** 

The  defendants  contend  that  the  National  Association  of 
Master  Plumbers  was  organized  for  legitimate  purposes,  and 
that  if  it  deviated  from  such  purposes  and  engaged  in  an 
illegal  enterprise  as  charged  there  is  no  evidence  that  the 
defendants,  and  particularly  Cunningham  and  Wentz,  ever 
joined  in  the  proceedings  to  convert  this  organization  from 
its  legitimate  purposes  to  the  illegal  ones  charged.  Very 
considerable  reliance  in  this  regard  is  placed  upon  Ryan  v. 
United  States^  132  C.  C.  A.  257,  216  Fed.  13.  This  makes 
it  important  to  ascertain  from  the  evidence  whether  the  Na- 
tional Association  of  Master  Plumbers,  immediately  after 
the  passage  of  the  Sherman  Law,  was  a  legal  organization 
which  was  diverted  to  an  illegal  purpose,  or  whether  it  was 
illegal  from  the  passage  of  the  act  of  1890.  The  oflScial  pro- 
ceedings of  the  National  Association  of  Master  Plumbers 
were  introduced  in  evidence  and  it  appears  therefrom  that : 

"For  some  time  prior  to  the  close  of  1882,  the  Master  Plumbers* 
Association  of  New  York  had  been  deeply  impressed  with  a  conviction 
of  the  necessity  of  talcing  some  concerted  action  looking  towards  pro- 
tection against  the  injury  resulting  to  the  trade  through  the  facilities 
to  purchase,  at  and  below  trade  price,  aiforded  to  the  outside  public 
by  manufacturers  and  dealers  in  plumbing  materials. 

[15]  '*A  full  attendance  of  the  association  was  held  on  December 
1st,  which  subsequently  resolved  itself  Into  a  committee  of  the  whole. 
The  subject  of  'protection  to  the  trade*  was  made  the  order  of  the 
day  (General  Locke  being  called  to  the  chair),  and  was  carefully  dis- 
cussed; the  result  being  that  a  committee  of  ten  was  appointed  to 
devise  such  measures  as  would  be  best  calculated  to  secure  the  needed 
protection. 

'*Thls  committee,  at  a  subsequent  meeting,  was  discharged,  owing 
to  the  want  of  such  discretionary  power  as  would  enable  it  to  act 
efficiently.  A  new  committee  of  twenty-one,  afterwards  enlarged  to 
twenty-five,  was  then  created  in  its  place,  with  Mr.  T.  J.  Byrne  as 
chairman,  liaving  a  fuller  scope  of  action  for  the  performance  of  the 
duties  entrusted  to  it.  This  committee  met  on  the  10th  of  January 
[1883],  at  the  Astor  House,  New  York  City,  and  organised  by  electing 
officers  and  appointing  several  sub-committees,  and  issued  an  invita* 
tion  to  the  Aaaociatlon  of  Master  Plumbers  of  Brooklyn  to  unite  with 
them,  which  was  heartily  responded  ta  The  committee  immediately 
realUed  that  to  iasnre  success  it  would  be  necessary  to  seek  the  co- 
operation of  the  trade  tliroaghout  the  country  generally,  and  accord* 
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ingly  the  following  circular,  issued  by  the  Joint  protection  committees 
of  the  New  York  and  Brooklyn  Associations,  was  pr^;>ared  by  the 
secretary  and  sent  broadcast  all  over  the  United  States : 

['*  'AssocUtion  of  Master  Plumbers  of  the  City  of  New  York.     11  West  24th 
Street.     Geo.  D.  Scott,  president     F.  Beynolds,  secretary.] 

"  *  New  Yobk,  January  25, 188S* 
"  *To  the  master  plumbers  of  the  United  States: 

"  'Gentlemen  :  The  necessity  of  adequate  protection  against  influ- 
ences having  an  injurious  bearing  on  our  business  has  at  last  aroused 
considerable  attention  and  created  widespread  discussion  among  the 
trade;  and,  as  a  result  the  Association  of  Master  Plumbers  of  the 
city  of  New  York,  together  with  that  of  the  city  of  Brooklyn,  have 
decided  to  take  prompt  and  vigorous  measures  with  a  view  to  the 
termination  of  so  deplorable  and  unsatisfactory  a  condition  of  affairs. 

•*  *  The  associations,  therefore,  of  the  two  cities,  through  their 
respective  presidents,  have  appointed  two  committees  to  work  in  con- 
cert— the  New  York  one  consisting  of  twenty-five  and  the  Brookljm 
one  of  eleven  members — ^for  the  purpose  of  devising  and  considering 
the  most  efficient  means  for  the  better  protection  of  our  interests  and 
also  the  inunediate  adoption  of  such  plans  as  may  best  conduce  to 
that  end. 

"*It  would  scarcely  be  flattering  to  their  intelligence  to  remind 
master  plumbers  of  the  obvious  abuses  which  have  crept  into  their 
business,  or  the  many  disadvantages  under  which  It  labors  from  vari- 
ous causes.  Yet  the  best  method  of  grappling  with  and  suppressing 
evils  so  manifold  and  deep-lying  must  be  matter  of  serious  and  deep 
consideration  to  those  directly  concerned. 

" '  Realizing,  then,  that  the  time  for  action  has  arrived,  we  are 
Instructed  to  communicate  with  you  confldentlally  to  enlist  your  ap- 
proval and  cooperation." 

It  appears  that: 

"The  responses  to  this  appeal  were  of  so  encouraging  a  character 
as  to  warrant  the  committee  in  taking  active  measures  to  ensure  the 
formation  of  master  plumbers  associations  in  the  principal  cities  and 
towns  throughout  the  different  States,  with  a  view  to  paving  the  way 
for  holding  a  national  convention  of  the  craft  in  the  near  future, 
and  the  ultimate  formation  of  a  national  association,  sufficiently 
strong  in  numbers  and  united  in  sentiment,  to  command  proper  con- 
sideration from  manufacturers  and  dealers.** 

Subsequently  it  appears  the  following  was  issued : 

p*  Committee  Booms  of  the  Association  of  Master  Plumbers  of  the  Cities  of 
New  York  and  Brooklyn.] 

"  Febbuabt  26,  1888. 
**  To  the  master  plumbers  of  the  United  States; 

"Oentlbkkn:  The  address  lately  issued  to  the  Blaster  Plumbers 
of  the  United  States  by  the  committee  on  protection  of  the  New  Yact, 
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and  Brooklyn  [16]  associations,  for  the  purpose  of  eliciting  an  ex- 
pression of  the  feelings  of  those  interested  in  the  questions  to  which 
it  referred,  has  met  with  a  response  so  cordial,  so  unanimous,  and 
so  far  exceeding  our  most  sanguine  hopes,  as  to  warrant  them  In 
laying  before  you  a  f^w  practical  suggestions  as  to  the  mode  whereby 
our  rights  may  be  best  protected.  •  ♦  ♦  And  now  on  this  all 
in4)ortant  question  of  protection  of  our  trade  interests,  which  is  really 
the  pivot  of  the  position  we  are  striving  for  as  an  organization,  it 
was  necessarily  alluded  to  only  in  guarded  terms  in  our  late  circular ; 
never&eleas  it  cfvoked  so  universal  and  heartfelt  approval  that  we 
are  more  than  confirmed  in  the  belief  that  this  question  can  only  be 
satisfactorily  solved  by  a  genial  convention  of  the  trade.*' 

Under  these  circulars  the  first  meeting  of  the  National 
Association  of  Master  Plumbers  took  place.  On  taking  the 
chair  Mr.  Mead  addressed  the  assembled  delegates. 

"  Mr.  Wads.  I  desire,  Mr.  Chairman,  to  amend  the  address  by  strik- 
ing out  the  word  *  protection  •  and  substitute  the  words  *  trade  inter- 
ests.* ♦  •  ♦  I  simply  wanted  to  say,  Mr.  Chairman,  that  we  in 
Chicago  have  made  up  our  minds  to  change  the  word  '  protection '  as  it 
occurs  there  to  the  words  *  trade  interests,'  thus  giving  a  broader  field 
to  work  upon.  And  we  think  that  the  change  would  be  for  the  inter- 
ests of  all  of  us,  of  aU  plumbers  throughout  the  United  States. 
*  *  *  I  am  probably  as  radical  as  any  man  in  this  convention  in 
favor  of  protection.  I  have  worked  hard  and  faithfully  for  it.  I  have 
correspondence  here  with  me  to  show  that  we  have  carried  our  i>oint 
in  Chicago.  We  have  established  a  careful  policy,  and  that  policy 
we  win  always  use.  We  have  brought  our  men  to  their  knees.  Now, 
we  don*t  desire  that  our  enemies  should  know  what  we  are  going 
to  do  here  in  this  convention,  and  if  we  use  the  word  '  protection '  they 
win  know  just  what  we  are  about;  but  if  we  should  use  the  words 
'  trade  Interests  *  they  won't  know  exactly  what  it  means.  I  believe  in 
fighting  our  enemies  without  gloves.  Let  us  establish  our  policy,  and 
then  let  them  come  to  us,  Instead  of  our  going  to  them." 

The  question  was  subsequently  put  on  the  amendment  to 
strike  out  the  word  ^^  protection  "  and  insert  the  words ''  trade 
intereste,"  and  lost.  Subsequently  at  the  same  meeting,  on 
motion  of  Mr.  Boyd,  a  committee  of  10  was  appointed  to  for- 
mulate a  plan  for  protection  between  the  dealers  and  master 
plumbers  throughout  the  United  States.  At  a  later  hour  it 
was  said: 

"It  must  be  thoroughly  a  national  association  afpreading  from  the 
Atlai^c  to  the  Pacific  and  ttom  the  north  to  the  south.  Qentlemen, 
the  question  of  protection  directly  falls  to  the  ground  and  Is  done 
when  you  have  a  nati<»al  association  that  is  broad  enough  so  that  we 
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can  send  forth  an  edict  to  any  firm  of  materialmen  in  any  city,  in  any 
State,  and  that  edict  goes  forth  that  you  shall  protect  In  the  dUfereDt 
cities  every  one  that  sends  an  honest  complaint,  until  you  shall  be  able 
to  say  to  any  dealer :  '  Until  you  protect  the  men  in  the  plumbing 
business  in  your  city  by  preserving  the  proper  discount,  we  shall  not 
buy  one  jot  or  tittle  of  your  materials.' " 

The  next  year,  in  1884,  the  national  association  met  at  Bal- 
timore, and  they  adopted  the  following  resolutions: 

**  Whereas  the  manufacturing  and  wholesale  firms  in  plumbing  ma* 
terials  persist  in  selling  to  consumers  to  our  injury  and  detriment, 
placing  us  toward  our  customers  in  the  light  of  extortionists,  caa»- 
Ing  endless  trouble;  and 
"  Whereas  the  system  of  protecting  us  from  this  wrong  which  draws 
In  Its  wake  other  wrongs,  Is  ineffective;  it  is  absolutely  necessary 
to  perfect  such  a  system,  by  united  action,  which  will  remove  these 
evils  from  which  we  have  suffered  for  years :  Therefore  be  it 
"Resolved,  That  we  withdraw  our  patronage  from  any  firm  manu- 
facturing or  dealing  In  plumbers*  material  selling  to  others  than 
master  plumbers. 

[17]  ^'Resolved,  That  the  manufacturers  of  gas  fixtures  selling  to 
consumers  shall  not  receive  the  patronage  of  any  master  plumber. 

"Resolved^  That  the  master  plumbers  shall  demand  of  the  manu- 
facturers and  wholesale  dealers  In  plumbing  materials  to  sell  goods  to 
none  but  master  plumbers. 

"Resolved,  That  this  association  shall  keep  a  record  of  all  journey- 
men and  plumbers  who  place  In  buildings  plumbing  material  bought 
by  consumers  of  manufacturers  or  dealers. 

"Resolved,  That  any  manufacturing  or  wholesale  dealers  dealing 
in  wrought  Iron  pipe,  who  sell  to  consumers,  shall  not  receive  our 
patronage. 

"Resolved,  That  a  committee  be  appointed  by  this  assodation  in 
every  State  and  county,  for  the  purpose  of  reporting  to  the  pr<Hper 
ofilcer  at  Its  head  In  the  State  any  violation  of  these  resolutions. 

"Resolved,  That  these  measures  are  Just  and  necessary  to  our  wel- 
fare and  a  rigid  enforcement  is  demanded. 

"  Resolved,  That  this  convention  indorse  the  above,  and  urge  upon 
the  national  association  to  perfect  and  adopt  a  uniform  system  0t 
protection  for  the  trade  over  their  entire  jurisdiction.*' 

In  1886  the  association  met  at  St.  Louis.  At  this  meet* 
ing  President  Young  was  authorized  to  use  such  measures 
as  he  deemed  prudent  in  presenting  the  Baltimore  resolu- 
tions properly  before  the  manufacturers.  The  secretary 
reported  that  he  had  sent  copies  of  the  Baltimore'resolutiond 
to  the  manufacturers  and  jobbers  throughout  the  country 
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for  their  signatures,  and  that  the  responses  were  almost 
universally  prompt  and  favorable,  and  the  following  reso- 
lution was  adopted: 

"Whereas  the  National  Assodation  of  Master  Plumbere,  in  coo- 
vention  assembled  at  Baltimore,  Jane  25,  1884,  in  view  of  the  nu- 
merous false  relations  which  have  sprung  up  between  the  manu- 
facturers, plumbers,  and  consumers,  whereby  confusion  and  injus- 
tice have  been  produced,  after  much  thought  and  discussion,  passed 
a  resolution  whereby  their  relative  ri^ts  and  duties  have  been 
more  dearty  defined;  and, 
*'  Whereas  the  manufacturers,  with  but  few  exceptions,  have  adopted 
the  resolutions  as  their  rule  of  conduct:  Now,  therefore,  in  Jus- 
tice to  ourselves  and  in  honor  toward  the  manufacturers,  we  recom- 
mend the  following: 

**Reiolved,  miat  it  is  the  plain  duty  of  this  association  to  maintoln 
and  enforce  the  integrity  of  the  Baltimore  resolutions,  and  that  aU 
members  of  the  craft,  in  self-defensev  be  requested  to  withdraw  fur- 
ther patronage  from  dissenting  manufactiirers,  and  stand  by  those 
who  stand  by  us." 

At  the  same  meeting  it  appears  that : 

*'800  Baltimore  re^lutions  sent  to  manufacturers  and  dealer  in 
plumbers'  material. 

*' 1,000  arguments  and  Baltimore  resolutions,  as  an  address,  sent 
out  by  the  executive  committee. 

"300  pamphlets  sent  to  the  manufacturers  and  dealers  asking  for 
signatures  for  the  Baltimore  resolution." 

The  following  recommendation  was  unanimously  adopted : 

"  We  find  that  the  •  Baltimore  resolutions '  have  been  a  benefit  to  the 
trade  throughout  the  country  during  the  past  year,  but,  believing  that 
our  cause  will  be  more  advanced  by  allowing  local  associations  certain 
discretions  in  the  government  of  their  own  aifairs,  therefore  we  re- 
spectfully recommend  that  each  local  association  shall  make  the  neces- 
sary arrangements  for  the  dealers  and  manufacturers  of  their  own 
locality,  and  that  the  national  association  shall  protect  them  where 
such  agreement  has  been  approved  by  the  executive  committee.** 

[18  J  At  the  fourth  meeting,  which  was  held  at  Deer  Park 
in  188&9  the  Baltimore  resolutions  were  interpreted  as 
follows : 

"Resolved,  That  any  firm  manufacturing  plumbing  materials  selling 
to  others  than  master  plumbers,  that  we  withdraw  our  patronage 
from  such  firm. 

"Resolved,  That  the  master  plumbers  shall  demand  of  the  manufac- 
turers and  wholesale  dealers  in  plumbing  materials  to  sell  goods  to 
none  but  master  plumbers. 
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"Besolvedf  That  this  association  keep  a  record  of  all  journeymen 
and  plumbers  who  place  in  buildings  plumbing  material  bought  by 
consumers  of  manufacturers  or  dealers. 

*' Resolved,  That  any  manufacturing  or  wholesale  dealers  dealing  in 
wrought-lron  pipe  who  sell  to  consumers  shall  not  receive  our  pat- 
ronage. 

"Resolved,  That  it  is  not  the  intention  of  the  foregoing  resolutions 
to  prevent  the  interchange  of  patented  or  any  other  plumbing  mate- 
rials between  manufacturers  and  wholesale  dealers  In  such  goods,  or 
their  sale  or  exchange  for  the  export  trade. 

"Resolved,  That  no  local  association  shall  make  any  other  agree- 
ment with  manufacturers  or  dealers  than  the  above. 

"  Resolved,  That  a  committee  be  appointed  by  this  association  in 
every  State  and  county,  for  the  purpose  of  reporting  to  the  proper 
officer  at  its  head  in  the  State  any  violation  of  these  rules. 

"  Resolved,  That  these  measures  are  just  and  necessary  to  oiur  w^- 
fare,  and  a  rigid  enforcement  is  demanded. 

**  Resolved,  That  this  convention  indorse  the  above,  and  urge  the  na- 
tional association  to  perfect  and  adopt  a  uniform  system  of  protection 
for  the  trade  over  their  entire  Jurisdiction." 

President  James  Allison  said: 

"  The  Baltimore  resolutions  are  our  own  creatures,  not  our  masters, 
and  the  plain,  common-sense  course  to  be  pursued  in  regard  to  them 
is — instead  of  wrangling  over  our  opinions — to  review  our  experience 
calmly  and  dispassionately,  weigh  the  good  and  evil  carefully,  and, 
while  we  remember  that  the  standard  of  power  in  good  government  is 
the  will  of  the  majority,  we  must  not  forget  that  exact  justice  to  one 
is  not  to  be  secured  at  the  cost  of  Injustice  to  another." 

At  this  convention  the  executive  committee  reported : 

**  Your  committee  would  also  recommend  that  such  localities  where 
experience  has  proven  that  our  members  cannot  at  all  times  Uve  up 
to  the  letter  of  the  Baltimore  resolutions  without  serious  injury  to 
themselves,  that  discretionary  power  be  allowed  to  the  local  associa- 
tions, provided  no  action  of  theirs  shall  conflict  with  the  spirit  of  these 
resolutions,  and  also  provided  that  the  approval  of  the  executive  com- 
mittee first  be  obtained  thereto." 

And: 

"  We  would  also  recommend  that  the  manufacturers  and  dealers  In 
plumbers'  supplies  who  have  signed  the  Baltimore  resolutions  and 
carried  out  their  spirit,  and  are  in  sympathy  with  the  honest  endeav- 
ors of  the  plumbing  fraternity  in  raising  the  standard  of  their  trade, 
deserve  our  cooperation  and  support,  and  we  recommend  them  to  the 
patronage  of  our  fellow  tradesmen.** 
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At  the  national  association  meeting  held  in  Chicago  in 
1887  the  following  resolution  was  adopted : 

**  Resolvedj  That  the  national  association,  through  its  execntiye 
heads,  appoint  a  memt>er  of  tliis  organisation  in  every  city  and  town 
in  the  United  States  under  its  jurisdiction  for  the  .purpose  of  Iceep- 
ing  a  record  of  all  dealers  or  manufacturers,  or  master  plumbers, 
violating  any  of  the  protective  resolutions  of  this  association,  said 
committee  to  report  to  the  chairman  on  protection." 

[19]  In  the  language  of  the  Supreme  Court  in  Grenada 
Lumber  Co.  v.  Mississippi,  217  U.  S.  433,  441,  30  Sup.  Gt. 
535,  54  L.  Ed.  826,  "  whether  it  would  be  an  illegal  restraint 
at  common  law  is  not  now  for  our  determination."  But 
when  the  Sherman  Law  was  passed  in  1890  the  National 
Association  of  Master  Plumbers  had  been  organized  for  the 
^^  protection  "  of  master  plumbers  against  the  competition  of 
the  manufacturers  and  wholesalers,  and  had  pledged  mem- 
bers not  to  buy  of  such  manufacturers  and  dealers  as  sold 
to  consumers,  and  this  had  been  declared  "  the  pivot  of  the 
position  we  are  striving  for  as  an  organization."  On  the 
day  that  the  Sherman  Law  became  effective  this  organiza- 
tion became  illegal  under  the  decision  of  Eastern  States 
Lumber  Ass'n  v.  United  States,  234  U.  S.  600,  34  Sup.  Ct. 
951, 58  L.  Ed.  1490,  L.  K.  A.  1915A,  788. 

It  is  not  our  purpose  to  in  any  way  limit  the  power  of 
the  members  of  the  association  to  withdraw  as  soon  as  it 
became  manifestly  an  illegal  association.  In  other  words, 
we  would  not  deprive  any  member  of  his  locus  poenitentise ; 
but  in  1899,  after  the  passage  of  the  Sherman  Law,  at  New 
Orleans  the  National  Association  of  Master  Plumbers  adopted 
what  is  known  as  the  "  New  Orleans  resolution,"  as  follows : 

"  That  we,  the  master  plumbers  of  the  United  States,  in  convention 
assembled,  do  hereby  assert  our  rights  to  be  protected  in  conducting 
our  business  as  plumbers  and  business  men,  and  in  the  future  wUl 
purchase  our  supplies  from  those  who  sell  only  to  members  of  the 
National  Association  of  Master  Plumbers  and  manufacturers  and 
Jobbers  in  accord  therewith.** 

As  there  were  about  twice  as  many  master  plumbers  out- 
side the  association  as  inside,  though,  generally  speaking, 
the  individuals  outside  had  rather  a  smaller  business  than 
those  inside,  still  the  business  of  those  outside  was  so  con- 
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siderable  that  many  of  the  manufacturers  and  dealers  de- 
cided to  resist  the  attempt,  which  was  apparently  successful 
in  cutting  from  the  list  of  their  customers  the  consumers, 
and  now  sought  to  extend  this  to  two-thirds  of  tiie  plumbers. 
This  resulted  in  a  conference  in  New  York,  at  which  an 
agreement  known  as  the  "  New  York  agreement  ^  was  made. 
This  agreement  was  perhaps  more  nearly  like  the  Balti- 
more plan  than  the  New  Orleans  plan,  and  was  agreed  to 
by  the  National  Association  of  Master  Plumbers  in  1900  at 
Baltimore.  Conflicts  arising  under  this  agreement,  in  1902 
at  Atlantic  City,  what  was  known  as  the  "  Cleveland  reso- 
lution" was  adopted,  as  follows: 

"That  members  of  the  National  Association  of  Master  Plumbers 
are  requested  to  confine  their  purchases  of  plumbing  goods  to  manu- 
facturers and  Jobbers  who  are  willing  to  assist  in  improving  the 
condition  of  the  plumbing  business,  and  who  sell  plumbing  goods  in 
localities  where  there  are  members  of  the  National  Association  of 
Master  Plumbers  only  to  recognized  master  plumbers  whose  names 
appear  in  the  National  Directory  of  Master  Plumbers,  published 
under  the  supervision  of  the  National  Association  of  Master 
Plumbers." 

It  thus  satisfactorily  appears  that  the  national  associa- 
tion was  called  for  the  purpose  of  doing  what  is  now  a 
violation  of  law,  and  such  purpose  was  "the  pivot  of"  its 
position.  Instead  of  withdraw [20]  ing  when  it  became  ille- 
gal, members  by  remaining  such,  and  continuing  without 
objection  when  the  association  increased  the  already  illegal 
restraint,  became  guilty  under  the  Sherman  Law  without 
proof  of  any  individual  participation  in  any  overt  act.  The 
institution,  if  the  law  had  been  as  it  now  is,  would  have 
been  illegal  from  its  inception,  and  all  who  joined  it  with 
knowledge  of  its  purposes,  and  remained  members  after 
the  Sherman  Law  was  passed,  and  made  no  effort  to  with- 
draw, or  have  the  association  withdraw,  from  its  illegal 
course,  are  subject  to  conviction  for  conspiracy  imder  the 
law.  It  seems  needless  to  say  that  we  do  not  mean  that  any 
person  could  be  puni^ed  for  joining  this  association  prior 
to  the  passage  of  the  Sherman  Law,  nor  do  we  mean  tibat 
a  person  could  be  punished  who  did  not  know  of  the  iUegal 
lines  it  was  pursuing  subsequent  to  the  passage  of  that  law, 
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nor  coidd  any  one  in  any  way  be  derived  of  his  locus 
pcenitentise;  but  one  who  was  a  member  when  the  act  of 
July  2, 1800,  was  passed,  or  who  subsequently  became  a  mem- 
ber, and  who  knew  the  illegal  purpose  of  the  association, 
and  never  withdrew  from  it  or  repudiated  its  illegal  meth- 
ods, is  guilty  under  the  act  in  question. 

The  case  is  not  analogous  to  Ryan  v.  United  States^  132 
C.  C.  A.  257,  216  Fed.  13,  because  in  that  case  a  society 
was  created  for  a  wholly  lawful  purpose  and  diverted  to  an 
illegal  one,  while  in  this  case  the  very  pivot  of  the  associa- 
tion was  the  illegal  compiracy  as  soon  as  the  Sherman  Law 
was  passed.  As  it  appears  that  all  of  the  defendants  were 
members  of  the  National  Association  of  Master  Plumbers, 
there  was  sufficient  evidence  to  permit  a  conviction  of  all 
of  them,  and  the  motion  to  direct  a  verdict  was  correctly 
overruled. 

We  might  add  that  the  National  Plumbers'  Association 
issued  two  books,  one,  known  as  the  "  Brown  Book,"  which 
contained  a  list  of  manufacturers  and  wholesalers  "in  ac- 
cord "  with  the  asociation,  and  the  other,  known  as  the  "  Red 
Book,"  which  contained  originally  a  list  of  members  of  the 
National  Plumbers'  Association  and  all  other  known  master 
plumber&  Subsequently,  having  upon  the  advice  of  the  De- 
partment of  Justice  suspended  the  publication  of  the  Brown 
Book,  the  Red  Book  was  changed  so  as  to  contain  the  names 
of  members  of  the  National  Plumbers'  Association  and  no 
others.  It  is  manifest  that  the  Brown  Book  was  to  furnish 
the  members  of  the  National  Master  Plmnbers'  Association 
the  names  of  those  who  would  yield  to  the  association  on  the 
question  of  sales  to  customers,  and  later  on  sales  to  others 
than  members,  and  was  as  long  as  it  existed  the  strongest 
evidence  of  the  conspiracy  charged;  but,  no  sooner  was  the 
Brown  Book  abolished,  than  the  association  approached  the 
subject  from  the  other  side,  and,  being  no  longer  able  to 
notify  members  who  were  "  in  accord,"  they  by  the  restric- 
tion of  the  Red  Book  to  the  members  of  the  association  noti- 
fied those  "  in  accord  "  who  they  could  sell  to.  The  Red  Book 
identified  the  parties  referred  to  in  the  Cleveland  resolutions 
as  those  ^^  whose  names  appear  in  the  National  Directory  of 
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Master  Plumbers  published  under  the  supervision  of  the 
National  Association  of  Master  Plumbers." 

The  motion  to  direct  a  verdict  was  correctly  overruled,  and 
the  [21 J  seventh  assignment  of  error  must  be  treated  in  the 
same  manner  by  this  court. 

[8]  Assignments  8  to  14  are  to  the  admission  of  the  testi- 
mony quoted  by  this  court  and  similar  evidence.  No  ob- 
jection was  made  to  this  evidence  on  the  day  it  was  offered. 
The  importance  we  have  assigned  to  this  class  of  evidence  in 
consideration  of  the  sixth  and  seventh  assignments  shows  its 
admissibility  in  the  view  of  this  court.  There  are  nearly  20 
other  assignments  of  errors  based  on  rulings  on  admitting 
evidence.  Suffice  it  to  say  that  most  of  the  evidence  was 
clearly  admissible.  In  cases  where  the  evidence  is  not  mani- 
festly admissible,  it  appears  to  be  without  legal  prejudice, 
and  finally  the  court  by  its  charge,  to  which  no  exceptions 
were  taken,  took  from  the  jury  most  of  this  evidence. 

Without  expressing  any  opinion  as  to  its  applicability,  we 
may  add  that  Revised  Statutes,  §  1011  (Comp.  St.  1918,  § 
1672),  contains  the  following: 

"  There  shaU  be  no  reversal  in  the  Supreme  CJourt  or  in  a  Circuit 
Court  upon  a  writ  of  error    ♦    ♦    ♦    for  any  error  in  fact" 

Without  more,  after  the  most  careful  study  of  all  the 
record,  we  can  find  no  error,  and  the  judgment  of  the  District 
Court  as  to  all  the  defendants  who  sued  out  the  writ  of  error 
is  affirmed. 

Hook,  Circuit  Judge. 

I  concur  in  the  affirmance,  because  of  the  practical  con- 
struction and  use  by  the  association  of  its  paper  constitution 
and  resolutions.  This  was  not  sporadic  or  exceptional,  but 
was  so  general  and  persistent  as  to  disclose  an  imlawful  pur- 
pose of  the  organization,  of  which  the  complaining  defend- 
ants must  have  been  cognizant 
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UNITED  STATES  v.  BOPP  ET  AL.  (two  cases.)* 

(District  Court,  N.  D.  CaUfornia,  First  DlYlsion.    November  11, 1916.) 
[237  Fed.  Rep.,  288.] 

OoNSPiBACT  27 — Overt  Act — ^Necessitt. — ^A  violation  of  the  Sherman 
Act  (act  July  2,  1890,  c.  647,  26  Stat  200)  is  complete,  where  a  con- 
spiracy to  do  acts  In  restraint  of  trade  is  entered  into,  though  no 
overt  act  is  committed.^ 

[Ed.  Note. — For  other  cases,  see  Conspiracy,  CJent.  Dig.  19  38,  89; 
Dec.  Dig.  27.] 

CoNSPiBACY  27 — Overt  Acts — ^NECEssrrr. — ^The  offense  denounced  by 
(Mminal  Code  (act  March  4,  1909,  c.  821)  f  87,  85  Stat  1096 
(Gomp.  St  1913,  f  10201),  declaring  that  if  two  or  more  persons 
conspire  to  commit  any  offense  against  the  United  States  or  to  de- 
fraud the  United  States,  and  one  or  more  such  parties  do  any  act  to 
effect  the  object  of  the  conspiracy,  each  shall  be  punished,  is  not 
completed  until  an  overt  act  is  committed. 

[Ed.  Note.— For  other  cases,  see  Conspiracy,  Cent  Dig.  If  88,  89 ; 
Dec.  Dig.  27.] 

Criminal  Law  620(2) — Trial — CJonsolidation  of  Indictments. — 
Defendants  were  charged  with  a  conspiracy  to  do  acts  in  restraint 
of  trade,  in  violation  of  the  Sherman  Act  and  also  with  a  con- 
spiracy, under  Criminal  Ck>de,  $  37,  to  violate  section  18  (CJomp.  St 
1913,  I  10177,  declaring  that  whoever,  within  the  territory  or  juris- 
diction of  the  United  States,  begins  or  sets  on  foot,  or  provides  or 
prepares  means  for,  any  military  expedition  or  enterprise,  to  be 
carried  on  from  thence  against  the  territory  or  dominions  of  any 
foreign  prince  or  State  or  people  with  whom  the  United  States  are 
at  peace,  shall  be  punished.  The  indictment  under  the  Sherman 
Act  charged  no  overt  act  but  charged  that  the  conspiracy  was  en- 
tered into  within  the  district  while  the  indictment  under  section 
87  charged  the  commission  of  an  overt  act  within  the  district 
although  the  contemplated  activities  would  take  a  wide  range. 
Both  conspiracies  were  directed  against  the  munitions  trade  of  the 
United  States  with  France,  Russia,  England,  and  Japan,  and  de- 
fendants' purpose  was  to  prevent  the  shipment  or  transportation  of 
munitions  of  war  to  such  countries,  either  by  destroying  munition 
plants  in  the  United  States  or  destroying  ships  and  railroads  out- 
side of  the  United  States  engaged  in  carrying  munitioDS.    Held 

«  The  defendants  were  convicted  and  sentenced  to  fine  and  imprison- 
ment The  case  is  pending  on  error  in  the  (Circuit  Court  of  i^>p6tl0» 
Ninth  Circuit 

*  Syllabus  copyrighted,  1917,  by  West  Publishing  OHnpany, 
95825^— 17--V0L  6 45 
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tbatt  as  there  was  an  identity  of  parties  and  of  subject  matter,  and 
both  conspiracies  were  entered  into  in  the  same  district,  though  de- 
fendants were  indicted  under  the  Sherman  Act  for  their  con- 
spiracy against  munition  plants  in  the  United  States,  the  indict- 
ments should  be  consolidated  and  tried  together  for  convenience. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law,  Cent  Dig.  f  1876 ; 
Dec.  Dig.  620(2).] 

Franz  Bopp  and  others  were  charged  with  conspiracy  to 
do  acts  in  restraint  of  trade,  in  violation  of  the  Sherman 
Act,  and  with  conspiracy  under  Criminal  Code,  §  37,  to  vio- 
late section  13,  and  the  Government  moves  to  consolidate  the 
two  indictments.    Motion  granted. 

See,  also  (D.  C.)  230  Fed.  723;  (D.  C.)  232  Fed.  177. 

John  TT.  Preston^  XJ.  S.  Atty.,  and  Annette  Abbott  AdamSy 
Asst.  U.  S.  Atty.,  both  of  San  Francisco,  CaL 

/.  P.  O^Brien^  of  San  iSrancisco,  CaL,  and  Samuel  Platt^ 
of  Carson  City,  Nev.,  for  defendants  Cornell  and  Crowley. 

[284]  George  A.  McGowan^  of  San  Francisco,  CaL,  for 
defendant  Von  Brincken. 

SvlUvan  <&  SuUivan  and  Theo.  J,  Roche^  of  San  Fran- 
cisco, CaL,  for  defendants  Bopp  and  Von  Schack. 

DooLiNQ,  District  Judge. 

Each  of  two  indictments  pending  in  this  court  charges 
the  defendants  Bopp,  Von  Schack,  Von  Brincken,  Van  Kool- 
bergen,  Cornell,  Crowley,  and  Smith  with  a  conspiracy. 
The  first,  No.  6870,  charges  a  conspiracy  to  do  certain  acts 
in  restraint  of  trade,  in  violation  of  section  1  of  act  July  2, 
1B90,  c.  647, 26  Stat.  209  (Comp.  St.  1913,  §  8820),  commonly 
known  as  the  Sherman  Act.  The  second,  No.  6885,  charges 
a  conspiracy  under  section  37  of  the  Criminal  Code  to  violate 
section  13  of  the  same  code;  that  is  to  say,  a  conspirt/cy  to 
begin  and  set  on  foot,  and  provide  and  prepare  the  means 
for,  certain  military  enterprises  to  be  carried  on  from  with- 
in the  territory  and  jurisdiction  of  the  United  States  against 
the  territ<W7  and  dominions  of  the  king  of  Great  Britain, 
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a  foreign  prince  with  whom  the  United  States  was  at  peace. 
To  each  indictment  the  defendants  Bopp,  Von  Schack,  Von 
Brincken,  Cornell,  and  Crowley  have  interposed  a  plea  of 
not  guilty,  and  the  causes,  being  at  issue,  have  both  been  set 
for  trial  for  December  4th  of  this  year. 

[1-3]  The  Government  has  moved  that  the  court  order 
that  the  two  indictments  be  consolidated  and  tried  together, 
under  section  1024  of  the  Revised  Statutes  (Comp.  St.  1913, 
§  1690),  which  is  as  follows: 

"  When  there  are  several  charges  against  any  person  for  the  same 
act  or  transaction,  or  for  two  or  more  acts  or  transactions  connected 
together,  or  for  two  or  more  acts  or  transactions  of  the  same  class 
of  crimes  or  offenses,  which  may  be  properly  joined,  Instead  of  hav- 
ing several  Indictments,  the  whole  may  be  joined  in  one  Indictment 
In  separate  counts;  and  If  two  or  more  Indictments  are  found  In 
such  cases,  the  court  may  order  them  to  be  consolidated." 

This  motion  is  resisted  by  the  defendants. 

The  Government  claims  that  these  indictments  may  be 
consolidated,  because  they  come  within  all  three  of  the  pro- 
visions of  section  1024 ;  that  is  to  say,  that  they  are  charges 
which  may  be  properly  joined,  and  (1)  that  they  are  against 
the  same  persons  for  the  same  acts  or  transactions;  (2)  that 
they  are  against  the  same  persons  for  acts  or  transactions 
connected  together;  (3)  that  they  are  against  the  same  per- 
sons for  acts  or  transactions  of  the  same  class  of  crimes  or 
offenses. 

Affidavits  have  been  presented  in  support  of  the  motion 
and  also  in  opposition  thereto.  However,  the  question  as 
to  whether  the  indictments  do  fall  within  any  or  all  of  the 
provisions  above  set  forth  may  be  determined  here  from 
an  inspection  of  the  documents  themselves,  unaided  by  any 
extraneous  evidence.  Turning  to  the  indictments,  it  ap- 
pears therefrom  that  each  charges  a  conspiracy  on  the  part 
of  all  the  defendants  and  none  others;  that  both  conspiracies 
were  entered  into  at  the  same  time  and  place,  and  that 
each  was  directed  against  the  commerce  then  carried  on 
between  the  United  States  and  foreign  nations,  particularly 
between  the  United  States  and  France,  Russia,  England,  and 
Japan,  which  nations  were  at  war  with  Germany  [285]  and 
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Austro-Hungary;  that  the  ultimate  purpose  of  each  was 
to  prevent  the  shipment  or  transportation  of  munitions  of 
war  to  the  countries  last  named;  that  the  methods  by  which 
such  shipment  or  transportation  was  to  be  prerented,  as 
set  forth  in  each  indictment,  were  the  same,  and  this  was 
to  be  accomplished  by  blowing  up,  by  means  of  bombs, 
dynamite,  and  other  explosives,  tiie  plants  in  this  country 
that  were  engaged  in  the  manufacture  of  such  munitions 
of  war,  and  various  ships  and  railroads  here  and  in  Canada 
that  were  engaged  in  transporting  them. 

In  so  far  as  these  activities  wore  to  be  directed  against 
the  manufacturing  plants  in  this  country,  and  railroads  and 
ships  generally  engaged  in  the  transportation  of  such  mu- 
nitions of  war  as  were  manufactured  therein,  it  is  claimed 
that  a  conspiracy  existed  in  violation  of  the  Sherman  Act; 
and  it  is  so  charged  in  indictment  No.  5870.  In  so  far  as 
the  activities  were  to  be  directed  against  railroads  in  Canada, 
and  certain  designated  ships  belonging  to  some  one  or  other 
of  the  nations  mentioned,  for  the  purpose  of  preventing  the 
transportation  of  men,  horses,  and  munitions  of  war  to 
such  nations,  it  is  claimed  a  conspiracy  existed  to  set  on 
foot  a  military  enterprise;  and  this  is  the  charge  contained 
in  indictment  No.  5885.  This  brief  statement  of  the  mat- 
ters embraced  in  the  two  indictments  seems  to  me  sufficiently 
to  show  that  the  charges  contained  in  them  are  charges  for 
acts  and  transactions  connected  together  within  the  mean- 
ing of  section  1024,  and  I  am  also  satisfied  that  they  are 
such  charges  as  may  be  properly  joined. 

In  the  indictment  (5870)  charging  a  violation  of  the  Sher- 
man Act  no  overt  act  is  averred,  as  under  that  statute  the 
offense  is  complete  when  the  conspiracy  is  entered  into.  In 
the  other  indictment  (5885)  certain  overt  acts  are  alleged, 
as  the  offense  of  conspiracy  under  section  37  of  the  Criminal 
Code  is  not  complete  until  such  overt  act  is  done  by  one  of 
the  conspirators  to  effect  the  object  thereof.  The  defendants 
are  not  charged  with  actually  having  set  on  foot  a  military 
enterprise,  but  with  having  conspired  to  do  so,  and  while  the 
indictment  alleges  a  conspiracy  directed  against  railroads  in 
Canada,  and  vessels  belonging  to  the  various  nations,  Great 
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Britain,  Bussia,  France,  and  Japan,  the  location  of  which  is 
not  given,  yet  this  conspiracy  is  averred  to  have  been  entered 
into  at  San  Francisco,  in  this  district,  and  every  overt  act 
charged,  save  one,  is  alleged  to  have  been  committed  here, 
so  that,  while  the  contemplated  activities  as  charged  would, 
if  carried  out,  have  taken  a  wide  range,  the  real  things 
against  which  the  defendants  are  called  upon  to  make  de- 
fense are  alleged  to  have  occurred  here.  In  the  alleged  vio- 
lation of  the  Sherman  Act,  the  conspiracy  is  averred  to  have 
been  entered  into  here.  The  cases,  therefore,  would  present 
no  more  difficulty  than  is  frequently  encountered  where  there 
are  several  counts  in  a  single  indictment. 

The  Government  claims  that  there  will  be  a  great  number 
of  witnesses  in  attendance,  whose  testimony  will  bear  directly 
upon  the  matters  charged  in  each  indictment ;  that  the  proofs 
oflfered  in  support  of  one  will  to  a  great  extent  support  the 
other ;  and  that  it  would  be  to  the  real  interest  of  both  the 
Government  and  the  defendants  that  both  charges  be  heard 
together.  Defendants  contend  that  thfey  will  be  [286J 
greatly  prejudiced  as  to  each  if  both  indictments  are  tried 
together,  for  the  reason  that  such  testimony  as  is  admissible 
in  support  of  but  one  of  the  indictments  would  necessarily 
affect  the  minds  of  the  jury  adversely  upon  the  other.  This 
is  not  necessarily  true,  and  may  not  be  true  at  all.  But  to 
the  extent  that  it  may  be  true  in  the  present  instance  it 
would  seem  to  be  true  in  every  instance  where  different 
charges  are  tried  together,  whether  embraced  in  a  single 
indictment,  or  in  two  or  more  indictments  consolidated  for 
trial.  I  can  conceive  of  no  possible  injury  that  defend- 
ants will  suffer  by  the  submission  of  both  indictments  to 
the  same  jury,  and  see  no  reason  why  this  should  not  be 
done,  and  many  reasons  why  it  should.  The  motion  will 
therefore  be  granted  and  the  indictments  consolidated  for 
trial ;  and  it  is  so  ordered. 

I  am  authorized  to  say  that  Judge  Hunt,  with  whom  I 
have  conferred,  agrees  with  this  conclusion* 


Digitized  by  VjOOQIC 


710  243  UNITED  STATi»,  «. 

Syllaboa 

THOMSEH  ET  AL,  COHPOSIHO  THE  FUtM  OF  THOKSSV  * 
COHFANT,  v.  CAYSEB  EI  AL.,  COHFOSIHO  THE  EIBJI  OF 
CAYSEB,  ntVINE  &  COMPANT,  ET  AL.« 


ERROR    TO    THE    CIRCUIT    COURT    OF    APPEALS    FOR    THE    SECOND 

CIRCUIT. 

No.  2.  Argued  April  28,  29,  1914;  restored  to  docket  for  reargument 
June  21,  1915;  reargued  January  19,  22,  1917.— Decided  March 
6.  1917. 

[243  U.  S.,  66.] 

For  review  in  this  court  of  a  final  Judgment  of  the  Circuit  Court  of 
Appeals  directing  that  an  action  be  dismissed,  the  writ  of  error 
should  go  to  that  court ;  and  its  efficacy  is  not  impaired  by  the  cir- 
cumstances that,  before  allowance  of  the  writ  by  that  court, 
the  trial  court,  obeying  the  mandate,  has  entered  Judgment  of  dis- 
missal and  has  adjourned  for  the  term  before  any  application  has 
been  made  to  recall  its  action.^ 

When  parties  In  the  Circuit  Court  of  Appeals,  desiring  to  shorten  the 
litigation  by  bringing  the  merits  directly  to  this  court,  consent  that 
a  final  Judgment  may  be  made  against  them  in  lieu  of  one  romand- 
ing  the  cause  for  a  re-trial,  the  consent  is  not  a  waiver  of  errors 
relied  on,  and  a  final  Judgment  entered  as  requested  is  reviewable 
here. 

Foreign  owners  of  steamship  lines,  common  carriers  between  New 
York  and  ports  in  South  Africa,  formed  a  combination,  or  '*  con- 
ference/* to  end  competition  among  themselves  and  suppress  it 
from  without.  They  adopted  uniform  net  tariff  rates,  and,  for  the 
purpose  of  constraining  shippers  to  use  their  ships  and  avoid  others, 
exacted  deposits  ("primage")  of  ten  per  cent  of  and  in  addition  to 
the  net  freight  charges,  to  be  repaid  as  rebates  or  "commissions" 
in  each  case  upon  the  lapse  of  a  period  of  many  months,  but  then 
[67]  only  if  the  shipper,  up  to  the  date  set  for  repayment,  had  used 
the  vessels  of  the  coalition  to  the  exclusion  of  all  competitors.  In 
respect  of  particular  consignments  the  shipper's  right  to  the  refund 
was  made  slmHarly  dependent  on  the  "  loyalty  **  of  his  consignee 
t«  vessels  of  the  combination.  The  hold  thus  gained  on  shlpp»«, 
through  the  accumulation  of  their  deposits,  enabled  the  coalition 
to  maintain  its  tariff  and  custom,  in  general,  while  cutting  rates 
with  competitors  in  particular  cases  by  means  of  "  fig)iting  ships.*' 
Several  important  rivals  were  gathered  into  the  combination  from 

•For  prior  opinions  (149  Fed.  Rep.,  933),  see  vol.  8,  p.  108;  (166 
Fed.  Rep.,  251),  see  vol.  8,  p.  548;  (190  Fed.  Rep.,  536),  see  vol.  4. 
p.  882. 

^  Syllabus  and  statements  of  arguments  copyrighted,  1917,  by  The 
Bonks  Law  Publishing  Company. 
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time  to  time,  and  a  ylrtaal  monopoly  was  effected.  S^H,  that  the 
combination  violated  the  Sherman  Act 

Common  carriers  are  nnder  a  duty  to  compete,  and  are  subject  in 
a  peculiar  degree  to  the  policy  of  the  Sherman  Act 

A  combination  is  not  excusable  upon  the  ground  that  it  was  induced 
by  good  motives  and  produced  good  results. 

The  conduct  of  pnagetty  embarked  in  the  public  serviee  ia  subject 
to  the  policies  of  the  law. 

The  fact  that  the  participants  might  have  withheld  the  conmiercial 
service  they  rehdered,  i.  e.,  stayed  out  of  the  business,  can  not 
Justify  an  unlawful  combination. 

A  combination  affecting  the  foreign  commerce  of  this  country  and 
put  in  operation  here^  is  within  the  act  although  formed  abroad; 
and 

Those  who  actively  participate  in  managing  the  alCldrs  of  the  combina- 
tion in  this  country  are  liable  under  i  7  although  they  are  not  the 
principals. 

When  more  than  a  reasonable  rate  is  exacted  as  a  result  of  an  un- 
lawful combination,  the  excess  ov^  what  was  reasonable  affords 
a  basis  for  the  damages  recoverable  under  i  7,  and  whether,  and  to 
what  extent,  such  rate,  was  unreasonable  are  questions  determinable 
by  the  Jury,  on  proper  evidence  and  instructions. 

When  claims  for  damages  for  loss  of  custom  are  definitely  stated, 
a  charge  advising  the  Jury  that  the  burden  of  proof  is  on  the  plain- 
tiff, that  they  must  not  allow  speculative  damages,  and  that  they 
are  not  required  to  guess  at  amounts  but  should  be  able  to  cal- 
culate them  from  the  evidence,  sufficiently  guards  against  the  danger 
of  supposititious  profits  being  considered  as  an  element  of  the 
verdict. 

Semhle,  that  a  general  verdict  for  an  amount  which  equals  a  par- 
ticular claim  of  damages  and  Interest  may  be  assumed  to  have  been 
responsive  to  that  claim  alone,  although  there  were  others  which 
were  submitted  to  the  Jury. 

Failure  to  give  an  instruction  upon  the  burden  of  proving  rates  un- 
[68]  reasonable,  Tieldy  at  most  a  harmless  error,  in  view  of  a  pains- 
taking trial  and  careful  instructions  upon  the  estimation  of  damages. 

The  trial  court  in  its  sound  discretion  may  allow  a  new  cause  of  action 
to  be  set  up  by  amendment  of  the  complaint 

190  Fed.  Rep.  536,  reversed. 

Action,  brought  in  the  Cirouit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  by  plaintiffis  in 
error  against  defendants  in  error  and  others  under  £he 
Sherman  Act  to  recover  damages  for  injuries  sustained  as 
the  result  of  a  combination  in  restraint  of  foreign  trade. 

The  defendants,  it  is  charged,  being  common  carriers  be- 
tween New  York  and  South  Afrioan  ports,  did,  under  oer- 
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tain  company  names,  sometime  prior  to  December,  1898,  enter 
into  a  combination  and  conspiracy  in  restraint  of  trade  and 
commerce  between  New  York  and  ports  in  South  Africa 
to  be  rendered  effective  by  making  certain  discriminations 
in  rates  of  freight  to  be  charged  which  were  calculated 
to  coerce  and  prevent  plaintiffs  and  other  shippers  and 
merchants  similarly  situated  from  employing  such  agencies 
and  facilities  of  transportation  as  might  be  afforded  them 
by  other  common  carriers. 

For  such  purpose  they  united  under  the  name  of  **The 
South  African  Steam  Lines"  and  distributed  a  circular^ 

* "  Thi  South  AnucAN  Steam  Lines. 

"  Notice  to  Shippers  in  the  United  States. 

'*  Commission  in  Respect  of  Shipments  by  Steam  and  Sailing  Vessels. 

"London,  Slat  Decembei',  1898. 

"1.  Shippers  to  all  Ports  of  the  Cape  Colony  and  of  Natal,  and 
to  Delagoa  Bay,  are  hereby  informed  that  nntll  further  notice,  and 
subject  to  the  conditions  and  terms  set  out  herein  each  of  the  nnder- 
named  Lines  will  pay  Shippers  by  their  Line  a  commission  of  ten 
per  cent,  calculated  upon  the  net  amount  of  freight  at  tariff  rates 
received  by  such  Line  from  such  Shippers  on  their  shipments  from 
the  United  States  to  South  Africa. 

"2.  The  said  Commission  to  be  computed  every  six  months  up 
to  the  Slst  January  and  31st  July  in  each  year,  and  to  be  payable 
nine  months  after  such  respective  dates  to  those  shippers  only  who, 
untn  the  date  at  which  the  Commission  shall  become  payable  shall 
have  shipped  exclusively  by  vessels  despatched  by  the  undernamed 
Lines  respectively  from  the  United  States  to  Ports  of  the  Cape 
Colony,  Natal,  and  Delagoa  Bay,  provided  that  such  shippers,  either 
as  Principals  or  as  Agents,  have  not  directly  or  indirectly  made  or 
been  interested  in  any  shipments  to  any  of  the  aforesaid  Ports  by 
vessels  other  than  those  despatched  by  the  under-named,  and  also 
provided  that  the  Statement  of  Claim  for  such  commission  shall  be 
made  in  the  annexed  form,  within  twelve  months  of  the  date  of 
shipment,  to  the  Line  which  shall  have  carried  the  goods  In  respect 
of  which  the  Commission  is  claimed. 

*'8.  The  above  commission  is  not  payable  on  the  goods  of  any 
Consignee  who  directly  or  indirectly  imports  goods  by  vessels  other 
than  those  despatched  by  the  under-named  Lines. 

*'( Subscribed)  Amebican  &  Afbican  Steamship  Line. 
Union-Clan  Line. 

"AU  previous  notices  to  Shippers  or  Consignees  with  reference  to 
returns  on  Freight  are  cancelled. 

''Note.—- The  above  OommlBSion  wiU  be  payable  to  the  Shippers 
names  appear  on  the  BiUs  of  Lading  or  to  their  Order.** 
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(6t]  (Exhibit  A)  promising  to  pay  idiippers  by  their  lines 
10%  upon  the  net  amount  of  freight  at  tariff  rates  received 
on  shipments  from  the  United  States  to  Africa,  the  com- 
mission to  be  computed  every  six  months  up  to  the  thirty- 
first  of  January  and  the  thirty-first  of  July  in  each  year  and 
to  be  payable  nine  months  after  such  respective  dates,  but 
only  to  shippers  who  shipped  exclusively  by  their  lines  to 
certain  African  ports,. and  provided  that  the  shippers  di- 
rectly or  indirectly  have  not  made  or  have  not  been  interested 
in  any  shipments  by  other  vessels. 

The  c<»nmission  is  not  payable  on  the  goods  of  any  con- 
signee who  directly  or  indirectly  imports  goods  by  vessels 
other  than  those  dispatched  by  the  combining  lines. 

These  terms,  it  is  charged,  are  against  public  policy  and 
in  restraint  of  trade. 

About  the  middle  of  the  year  1901  the  defendant  Deutsche 
Dampschiffahrts  Gesellschaft,  Hansa,  and  the  firm  of  Funch, 
Edye  &  Co.,  as  its  agent,  offered  to  trans  [70]  port  merchan- 
dise to  South  African  ports  at  reasonable  rates  and  lower 
than  those  imposed  by  the  other  defendants.  Thereupon 
the  other  defendants,  for  the  purpose  of  avoiding  the  com- 
petition of  those  carriers,  accepted  them  into  the  scheme  and 
combination  and  there  was  agreement  between  them  to  con- 
tinue the  monopoly,  and  another  circular  was  issued  like  the 
first,  including  only  the  additional  announcement  that  the 
Deutsche  Dampschiffahrts  Gesellschaft,  Hansa,  had  been 
added  as  one  of  the  parties  to  the  first-named  agreement. 
The  circular  is  attached  to  the  complaint  as  Exhibit  B. 

Subsequently  the  defendants  adopted  a  verbal  agreement 
that  altered  the  circulars  to  the  effect  that  the  so-called 
"  loyal "  consignees  could  collect  the  so-called  rebates  regard- 
less of  whether  the  shippers  were  also  loyal;  but  on  the 
condition  that  where  the  shippers  and  consignees  were  both 
loyal  the  rebates  would  be  paid  to  the  shippers,  while  if 
the  consignee  alone  were  loyal  the  rebate  would  be. paid  by 
the  defendants  in  London  direct  to  the  so-called  loyal  con- 
signee. 

Defendants  have  not  dispatched  steamers  to  African  ports 
at  stated  and  regular  dates  but  have  placed  steamers  on 
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berth  to  receive  general  cargo  <Hily  ftt  such  times  and  for 
such  ports  in  South  Africa  as  they  deemed  best  for  their 
private  gain  and  profit 

By  reason  of  the  monopoly  so  created  by  defendants,  ship- 
pers— among  whom  are  plaintiffs — ^have  been  compelled  to 
submit  to  hardships  and  inconvenience,  and  to  pay  unrea- 
sonable and  higher  rates  to  such  extent  as  to  leave  at  the 
present  time  in  the  possession  of  defendants  collectively, 
as  plaintiffs  are  informed,  about  one  and  one-half  million 
dollars  representing  the  extortion  of  their  rates,  and  that 
of  such  amount  £1,112,  7s.  lid.  has  been  extorted  trom 
plaintiffs. 

Two  steamship  companies,  the  Prince  Line  and  the  Hoiuh 
ton  Line,  have  since  the  spring  of  1902  offered  to  [71]  carry 
from  the  United  States  to  South  African  ports  merchandise 
for  a  reasonable  and  remunerative  rate  lower  than  that  ex- 
acted by  defendants. 

Defendants,  to  prevent  such  steamers  from  competing, 
have,  in  addition  to  the  terms  imposed  on  the  South  African 
trade  by  the  circulars  above  mentioned,  imposed  further 
conditions  which,  while  they  osteisibly  reduced  the  lower 
rate  of  freight  and  announced  that  def^idants  would  pay 
the  greater  difference  arising  therefrom,  by  them  called  a 
special  commission,  they  still  exacted  the  payment  of  the 
Mgher  rates,  by  them  called  tariff  rates,  at  the  time  of  ship- 
ment and  imposed  the  following  further  conditions:  (1) 
Precedent  to  the  payment  of  such  difference  they  require 
all  shippers  to  be  loyal  to  them.  (2)  Each  shipper  to  dis- 
close the  name  of  his  consignee.  (8)  The  difference  in  rates 
to  be  computed  only  on  those  steamers  which  would  come 
into  direct  competition  with  the  steamers  of  either  the  Prince 
Line  or  the  Houston  Line,  called  by  defendants  "fighting 
steamers.''  (4)  The  special  commission  or  rebate  to  be 
granted  only  on  limited  amounts  of  freight  room,  to  be  al- 
lotted at  the  will  and  discretion  of  defendants,  additional 
freight  room  to  be  paid  for  at  the  higher  rate  under  the 
conditions  expressed  in  the  circulars. 

These  additional  conditions  are  intended  to  further  restrain 
trade  and  in  fact  have  prevented  shippers  who  had  already. 
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shipped  goods  under  the  original  conditions  imposed  by  the 
circulars  from  further  exporting  as  much  merchandise  to 
South  African  ports  at  reasonable  rates  offered  other 
shippers. 

To  further  secure  the  monopoly  of  the  carrying  trade 
to  such  ports  and  oust  competition  defendants  have  threat- 
ened to  withhold  and  have  withheld  by  way  of  forfeit  the 
repayment  of  the  so-called  rebates  from  all  those,  among 
whom  are  plaintiffs,  so-called  by  them  ^  loyal  shippers ''  and 
"  loyal  consignees,"  as  aforesaid,  [72]  ^  who  would  not  con- 
tinue to  remain  loyal  under  the  additional  conditions  super- 
imposed as  aforesaid." 

For  illustration  plaintiffs  adduce  two  instances  when  they 
were  obliged  to  pay  higher  rates  on  a  portion  of  the  ship- 
ments, which  rates  were  higher  than  those  offered  by  the 
opposition  lines,  and  defendants  threatened,  if  plaintiffs 
made  the  shipments  over  the  latter  lines  upon  the  more 
favorable  terms,  to  withhold  from  repaying  plaintiffs  all 
sums  preidously  so  cpmpulsorily  paid  by  plaintiffs. 

Plaintiffs  are  informed  and  believe  that  since  the  opposi- 
tion lines  have  offered  to  carry  freight  to  South  African 
ports  defendants  have,  by  reason  of  their  conspiracy,  refused 
to  allot  uniform  and  proportionate  freight  room  on  their 
steamers  and  have  arbitrarily  discriminated  between  several 
shippers  and  even  against  the  so-called  ^^ loyal"  shippers 
and  consignees,  with  the  unlawful  intent  that  the  moneys 
so  held  by  them  would  be  sufficient  security  to  prevent  such 
shippers  or  consignees  from  making  shipments  of  or  im- 
porting their  goods  by  the  competing  vessels. 

By  reason  of  the  conspiracy  plaintiff  and  others  simi- 
larly situated  have  been  compelled  either  not  to  ship  at 
all  and  to  lose  a  great  deal  of  their  trade  or  to  ship  on 
defendants'  steamers  a  small  portion  of  merchandise  at 
the  lower  rates  and  the  remainder,  of  the  same  class  and 
even  of  the  identical  lot  of  merchandise,  at  the  higher  rates, 
which  is  practically  prohibitive  of  any  trade  whatever  by 
reascm  of  the  fact  that  the  substantial  difference  between 
the  two  rates  would  be  a  dismmination  against  the  various 
consignees  and  customers  of  plaintiffs  and  the  various  ship- 
pers and  customers  of  other  shippers  by  the  same  steamer. 
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The  conspiracy  violates  the  laws  of  the  United  States 
and  especially  the  Act  of  July  2,  1890,  entitled  "An  Act  to 
Protect  Trade  and  Commerce  against  unlawful  Restraints 
and  Monopolies." 

[73]  Plaintiffs  allege  damages  in  the  sum  of  £1,112,  7s. 
lid.,  equal  to  $5,500,  for  which  they  pray  as  the  excess  over 
a  reasonable  rate,  and  the  further  sum  of  $10,000  damages, 
and  the  trebling  of  these  sums. 

The  defendants,  by  their  company  names,  filed  separate 
answers  in  which  they  deny  some  of  the  allegations  of  the 
complaint  and  admit  others.  They  deny  conspiracy  and 
combination  for  the  purpose  or  with  the  effect  set  out  in 
the  complaint.  They  admit  the  making  and  issuing  of  the 
circulars  designated  A  and  B  in  the  complaint,  but  deny 
that  they  have  the  effect  or  were  intended  to  have  the  effed; 
ascribed  to  them. 

They  admit  the  refusal  to  pay  plaintiffs  certain  claims 
as  rebates,  but  deny  the  distinction  between  loyal  shippers 
and  loyal  consignees  and  all  of  the  inferences  and  assertions 
in  regard  thereto. 

As  a  separate  defense  they  allege  that  all  freight  carried 
by  them  for  plaintiffs  was  carried  on  bills  of  lading,  each 
of  which  contained  on  its  face  the  statement  of  the  amount 
of  freight  to  be  paid  and  in  respect  to  which  in  every  instance 
plaintiffs  either  paid  the  freight  or  agreed  to  pay  the  amount 
of  freight  stated  in  the  bill  of  lading  and  in  each  instance 
gave  a  due  bill  which  was  subsequently  paid ;  that  the  pay- 
ments were  made  freely  and  voluntarily  and  without  protest; 
and  that  so  far  as  any  of  the  payments  were  made  pursuant 
or  with  reference  to  the  printed  circulars  plaintiffs  cooper- 
ated knowingly  in  such  transactions  and  cannot  now  be 
entitled  to  any  relief  on  account  of  payments  of  freight  made 
thereunder. 

It  was  prayed  that  the  complaint  be  dismissed. 

Upon  the  issues  thus  formed  there  were  two  trial&  At 
the  conclusion  of  the  testimony  on  the  first  trial  the  court 
considered  that  no  cause  of  action  was  establi^ed  imder 
the  Sherman  Law  and  upon  motion  of  defendants  dismissed 
the  complaint.    149  Fed.  Rep.  933. 
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[74]  The  judgment  was  reversed  by  the  Circuit  Court  of 
Appeals  (October,  1908).    166.  Fed.  Rep.  251. 

Upon  the  return  of  the  case  to  the  Circuit  Court  it  was 
tried  to  a  jury,  resulting  in  a  verdict  for  plaintiffs  against 
the  defendants  composing  the  firms  of  Cayser,  Irvine  &  Com- 
pany; Barber  &  Company;  and  Norton  &  Son,  the  action 
as  to  the  other  defendants  having  abated  or  been  dismissed 
by  the  court. 

The  judgment  recites  that  the  action  was  brought  under 
the  Act  of  Congress  of  July  2,  1890,  and  that  a  verdict  had 
been  rendered  against  the  defendants  above  named  for  the 
sum  of  $5,600,  with  interest  in  the  sum  of  $1,978.06,  in  all 
$7,573.06;  that  thereupon  the  court  directed  the  clerk  to 
treble  the  amount  of  the  verdict  pursuant  to  the  terms  of 
the  act  of  Congress,  making  the  amount  $22,719.18,  and  that, 
the  parties  consenting,  the  court  fixed  $2,500  as  an  attorney's 
fee.  The  judgment  was  reversed  by  the  Circuit  Court  of 
Appeals,  one  member  dissenting  (July,  1911).  190  Fed. 
Rep.  536. 

The  Circuit  Court* at  the  first  trial  (Judge  Hough  sitting) 
was  of  opinion  that  the  testimony  did  not  establish  that 
the  combination  charged  against  defendants  was  in  unrea- 
sonable restraint  of  trade.  The  Circuit  Court  of  Appeals 
expressed  a  different  opinion.  The  court  said  that  the  sub- 
stance of  the  complaint  was  that  defendants  were  engaged 
as  carriers  in  South  African  trade  and  had  entered  into 
a  combination  in  restraint  of  foreign  trade  and  commerce 
in  violation  of  the  act  of  Congress  by  means  of  a  scheme 
under  which  they  united  as  "The  South  African  Lines," 
fixed  rates,  and  shut  off  outside  competition  by  requiring 
shippers  to  pay  a  percentage  in  addition  to  a  reasonable 
freight  rate,  which  they  should  receive  back  in  case — and 
only  in  case — ^they  refrained  from  shipping  by  other  lines. 
And  the  court  said  the  evidence  showed  the  existence  of  a 
"conference"  for  the  purpose  of  fixing  and  maintaining 
rates  and  a  return  "  commission  "  to  "  loyal  ^  [76]  shippers. 
The  manifest  purpose  of  the  combination  and  its  effect  were, 
it  was  further  said,  to  restrain  competition  and  that  it  was 
therefore  in  contravention  of  the  Federal  Anti-Trust  Act 
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The  court  considered  that  whether  the  restraint  was  rea- 
sonable or  unreasonable  was  immaterial  under  tbe  decisions 
of  this  court,  or  whether  the  combination  was  entered  into 
before  or  after  plaintiffs  commenced  business,  the  statute 
applying  to  continuing  combinations,  or  whether  the  com- 
bination was  formed  in  a  foreign  country,  as  it  affected  the 
foreign  commerce  of  this  country  and  was  put  into  operation 
here.  And  as  the  plaintiffs  had  alleged  damage,  the  court 
decided  that  they  were  entitled  to  an  opportunity  to  prove 
it  and  remanded  the  case  to  the  Circuit  Court. 

Upon  the  second  appeal  the  court  declared  a  change  of 
view,  saying:  "When  this  case  was  in  this  court  before 
we  said,  upon  the  authority  of  the  decisions  of  the  Supreme 
Court  as  we  then  interpreted  them,  that  whether  the  restraint 
of  trade  imposed  by  the  combination  in  question  was  reason- 
able or  unreasonable  was  immaterial,"  and  that  it  was  "  also 
apparent  from  the  record  that  the  Circuit  Court  upon  the 
second  trial  in  holding  as  a  matter  of  law  that  the  combina- 
tion shown  was  in  violation  of  the  statute,  acted  upon  the 
same  view  of  the  law."  And  further:  "In  the  light  of 
the  recent  decisions  of  the  Supreme  Court  in  the  Standard 
Oil  and  Tobacco  Cases,  the  construction  so  placed  upon  thfe 
statute  by  this  court  and  the  Circuit  Court  must  be  re- 
garded as  erroneous  and  a  new  trial  must  be  granted  unless 
the  contentions  of  the  parties  are  correct  tiiat,  upon  the 
facts  shown,  this  court  can  now  determine  the  legality 
of  the  combination." 

The  court  then  said  that  it  was  impossible  to  hold  that 
the  record  disclosed  a  combination  in  unreasonable  restraint 
of  trade,  but  that  it  would  be  unduly  prejudicial  to  plain- 
tiffs to  reverse  the  judgment  with  instructions  to  [76 J  dis- 
miss; that  as  the  plaintiffs  had  presented  their  case  in 
view  of  the  decision  of  the  court  that  the  reasonableness 
of  the  restraint  was  immaterial,  it  would  be  unjust  to  them 
to  dismiss  the  complaint  because  their  proof  did  not  con- 
form to  another  standard,  and  that  upon  another  trial  the 
plaintiffs  might  be  able  to  "produce  additional  testimony 
tending  to  make  out  a  case  within  the  Supreme  Court  de- 
cisions referred  to."  Accordingly,  the  eourt  remanded  the 
case  for  a  new  triaL 
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Subsequently  a  rehearing  was  granted  on  petition  of  plain- 
tiffs, who  waived  any  right  to  a  new  trial  and  consented 
that  the  case  should  be  disposed  of  one  way  or  the  other. 
As  a  result  of  the  rehearing  the  mandate  was  recalled  and 
the  judgment  reversed  with  instructions  to  enter  an  order 
dismissing  the  complaint. 

This  writ  of  error  was  then  allowed. 

Mr.  A.  Leo  Everett  and  Mr.  Loremo  UUo  for  plaintiffs 
in  error : 

Shippers  are  peculiarly  at  a  disadvantage  and  carriers 
are  forbidden  to  subject  them  to  unreasonable  conditions. 
Lockwood  V.  New  York  Central  R.  R.  Co.,  17  Wall.  357; 
Menacho  v.  Ward^  27^  Fed.  Eep.  259.  The  maxim  volenti 
non  fit  injuria  therefore  does  not  apply.  The  ten  per  cent, 
payments  were  made  imder  duress.  Swift  Company  v. 
United  States,  111  U.  S.  22.  The  parties  were  not  in  pari 
delicto.  Duval  v.  WeUman,  124  N.  Y.  156 ;  Interstate  Com- 
merce Commission  v.  Texas  &  Pacific  R.  R.,  52  Fed.  Rep. 
187;  Loder  v.  Jayne,  142  Fed.  Rep.  1015.  Tender  of  goods 
and  protest  by  plaintiffs,  and  refusal  to  carry  by  defendants 
were  unnecessary. 

Unreasonable  or  coercive  rates  of  freight  are  recoverable. 
Texas  c&  Pacific  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
426;  Herserm/tn  v.  Burlington,  Cedar  Rapids  c6  Northern 
Ry.  Co.,  63  Iowa,  732;  Parker  v.  Great  Western  R.  R.  Co., 
7  M.  &  G.  253. 

[77]  All  parties  to  the  unlawful  combination  are  liable  in 
solido.  Atlanta  v.  Chattanooga  Fowndry,  127  Fed  R«p. 
23;  Interstate  Commerce  Commission  v.  Texas  cfc  Pacific 
R.  R.,  Supra;  Loder  v.  Jayne,  supra. 

Agents  of  principals  are  equally  responsible  in  solido 
with  all  parties  to  the  illegal  combination.  See  Leonard  v. 
Pool,  114  N.  Y.  371. 

The  jury  found  that  the  ten  per  cent,  exaction  was  an 
unreasonable  and  coercive  rate.  There  is  no  doubt  that  the 
verdict  was  for  the  amount  so  exacted  and  paid,  and  not 
for  other  items  of  damage  which  plaintiffs  had  claimed. 
This  eetoUidhes  in  itself  that  the  effect  of  the  combination 
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was  unreasonable.  Non-competitive  rates  are  presumably 
unreasonable,  especially  where  the  lack  of  competition  is 
the  achievement  of  the  party  fixing  the  rate.  China  and 
Japan  Trading  Co.  v.  Georgia  R,  R.,  12  I.  C.  C.  241;  Taft, 
J.,  as  quoted  with  approval  in  Addyston  Pipe  <&  Steel  Co. 
V.  United  States,  175  U.  S.  211,  237;  Menacho  v.  Ward^ 
supra^ 

That  the  Anti-Trust  Act  was  violated  is  plain  under 
Standard  Oil  Co.  v.  United  States,  221  U.  S.  1;  Umted 
States  V.  American  Tobacco  Co.,  221  U.  S.  106 ;  and  Nash  v. 
United  States,  229  U.  S.  373.  The  court's  reasoning  in  the 
first  of  these  cases  is  directed  to  the  question  whether  the 
acts  complained  of,  and  claimed  to  have  benefited  the  trade, 
were  reasonably  to  be  held  in  restraint  of  trade;  whether 
they  were  within  the  condemnation  of  the  statute,  reason- 
ably construed,  considering  the  contracts  or  agreements, 
their  necessary  effect,  and  the  character  of  the  parties  by 
whom  they  were  made.  But  a  "reasonable  construction" 
of  the  statute  is  far  different  from  an  examination  into  the 
reasonableness  of  the  restraint.  The  examination  into  the 
reasonableness  of  the  cause  of  the  restraint  is  what  calls 
for  a  reasonable  construction  of  the  statute.  When  by  a 
reasonable  construction  of  the  statute,  the  acts  complained 
of  are  found  to  cause  actually  [78]  or  potentially  a  restraint 
of  trade  within  the  meaning  of  the  prohibition,  a  further 
inquiry  as  to  the  reasonableness  of  its  effect  is  immaterial. 

This  combination  is  not  an  "aggregation  of  capital" 
necessary  for  the  development  of  trade;  nor  is  it  a  unifica- 
tion of  interests  to  cheapen  freight  rates  or  general  ex- 
penses, but  it  is  avowedly  a  combination  to  suppress  compe- 
tition among  the  constituents  and  keep  away  outside  com- 
petition, by  coercive  means.  It  is  prejudicial  to  the  public 
interest  of  the  United  Statea  Nash  v.  United  States,  supra; 
United  States  v.  Pacific  cfc  Arctic  Ry.  cfe  Nav.  Co.,  228 
U.  S.  87. 

The  doctrine  of  Mogul  Steamship  Line  v.  MoOregar, 
31  L.  R.  554  (1888) ;  23  L.  R.  698  (1889) ;  17  App.  Cases, 
25  (1891),  was  not  approved  by  this  court  in  the  Standard 
OU  Case;  it  was  based  on  tbe  British  legidative  policy 
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of  the  time,  and  differs  from  the  earlier  common  law  as 
inherited  in  this  country  and  federalized  by  the  Sherman 
Act.  Hooker  v.  Van  DeWater^  4  Denio,  349;  Stanton  v. 
AUen^  6  Denio,  434;  Atchison  v.  MaUon^  43  K  T,  147; 
Ehmra  Coal  Co.  Case^  68  N.  Y.  558;  Peoj>le  v.  SheUon^ 
139  N.  Y.  251;  Lough  v.  Outeridge,  143  N.  Y.  27L  The 
Mogul  Case  also  involved  a  different  scheme  and  a  different 
cause  of  action. 

Under  the  Sherman  Act,  contracts  and  combinations  which 
before  the  Act  were  merely  unenforceable  as  between  the 
parties,  became  actionable  and  criminal.  This  necessarily 
resulted,  because  the  definition  of  combinations  was  ex- 
pressed in  terms  which  embraced  those  which  were  unlaw- 
ful but  not  actionable,  such  as  the  Mogul  combination.  The 
British  authorities  seem  to  agree  that  such  a  state  of  facts 
would,  in  the  United  States,  be  interpreted  as  coming  within 
the  prohibition  of  the  Sherman  Act.  See  the  reports  of  the 
Members  of  the  Royal  Commission  on  Shipping  Conferences 
in  the  Journal  of  the  Society  of  Comparative  Legislation, 
New  Series,  [79]  vol.  X  (1909), p.  144,  and  Attorney  General 
V.  Adelaide  Steamship  Co.j  A.  C.  (1913),  781. 

The  courts  of  this  country  h<^d,  concurring  in  the  British 
view,  that  where  a  situation  is  governed  by  the  Sherman  Act 
the  Mogul  Case  is  not  applicable.  United  States  v.  Trans- 
Missowri  Freight  Associaiion^  166  U.  S.  290 ;  United  States  v. 
Addyston  Pipe  cS:  Steel  Go.^  85  Fed.  Rep.  271,  286;  Wheeler- 
Stenzel  Co,  v.  National  Window  Glass  Association^  152  Fed. 
Rep.  8G4,  873. 

On  the  evils  of  the  "conferences"  and  deferred  rebate 
system,  as  practiced  by  British  ship-own^*s,  and  their  use 
of  "  fighting  ships,"  see  Report  of  Committee  on  Merchant 
Marine,  63d  Cong.,  vol.  IV,  p.  307.  The  policy  of  this 
country  is  recently  and  specifically  expressed  by  the  Ship- 
ping Board  Act  of  September  7,  1916,  39  Stat.  728. 

Mr,  TUoTnas  Thacher  and  Mr.  J.  Parker  Kirlin,  with 
whom  Mr.  Charles  R.  Hickox  was  on  the  briefs,  for  de- 
fendants in  error : 

Restraint  of  competition  is  restraint  of  trade  only  when 
unfavorable  to  trade  or  commerce,  and  therefore  unreason- 
d5825*— 17— VOL  6 16 
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able  and  prejudicial  to  the  public  interests.  United  States 
V.  Hamburg-American  S.  S.  Line^  216  Fed.  Rep.  971 ;  United 
States  V.  Prince  Line  and  United  States  v.  Am^erican-AsiaUo 
S.  S.  Co.,  220  Fed.  Rep.  230;  United  States  v.  United  States 
Steel  Co.j  223  Fed.  Rep.  55 ;  Patterson  v.  United  States,  2S2 
Fed.  Rep.  599;  United  States  v.  United  SJioe  Machinery 
Co.,  222  Fed.  Rep.  349;  United  States  v.  International  Har- 
vester Co.,  214  Fed.  Rep.  987;  United  States  v.  Keystone 
Watch  Case  Co.,  218  Fed.  Rep.  502.  This  is  the  view  taken 
in  the  Powder  Trust  Case,  188  Fed.  Rep.  339,  373.  Such  is 
the  doctrine  of  this  court.  Standard  OU  Co.  v.  United 
States,  221  U.  S.  1;  United  States  v.  American  Tobacco  Co.j 
221  U.  S.  106;  United  States  v.  Joint  Traffic  Association,  171 
U.  S.  505. 

The  history  of  the  Sherman  Act  shows  a  clear  intent  [80J 
on  the  part  of  Congress  not  to  condemn  contracts  and  com- 
binations merely  because  they  are  in  restraint  of  competition 
or  merely  because  they  operate  to  raise  the  cost  of  commodi- 
ties to  consumers.  See  also  its  title:  ''To  protect  trade 
and  conmierce."  It  looked  to  the  development  and  increase 
of  trade  and  commerce  in  the  interest  of  the  public,  to  the 
removal  of  obstacles  to  its  grpwth  and  expansion.  The  com- 
bination must  prejudice  the  public  interests  either  by  unduly 
restricting  competition  or  by  unduly  obstructing  the  course 
of  trade.  Standard  Oil  and  Tobacco  Cases,  supra;  Nash 
V.  United  States,  229  U.  S.  373,  376;  United  States  v.  Termi- 
nal R.  R.  Association  of  St.  Louis,  224  U.  S.  383;  236  U.  S. 
194;  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  61; 
Eastern  States  Retail  Luniber  Dealers^  Association  v.  United 
States,  234  U.  S.  600,  609,  610. 

Restriction  of  competition  by  the  union  of  competing  car- 
riers, or  an  obstruction  of  the  course  of  trade,  is  not  undue, 
unless  the  result  is  to  injure  the  public,  by  decreasing  the 
facilities  open  to  the  public  for  trade  or  commerce,  leading 
to  a  diminution  of  exchange  of  commodities  or  less  favorable 
conditions  for  the  development  of  trade  or  commerce.  The 
emphasis  is  now  put  by  the  decisions  of  this  court  upon  the 
words  "undue"  and  "unreasonable,"  and  these  words  are 
used  with  relation  to  the  public  interest    That  which  is  the 
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ultimate  concern  in  the  constitutional  grant  of  power  over 
commerce,  and  in  the  exercise  of  such  power  by  the  Anti- 
trust'Act,  is  the  exchange  and  distribution  of  commodities. 

This  was  recognized  by  Mr.  Justice  Peckham  in  the  Joint 
Traffic  Association  CasCj  171  U.  S.  505.  The  paramount  in- 
terest of  the  public  is  in  the  efficiency  of  the  service  to  the 
public  in  transporting  freight  and  passengers  in  aid  of  com- 
mercial intercourse. 

This  is  rec(  gnized  in  the  ^S'^.  Louis  Terminal  Association 
Case,  224  U.  S.  383,  394,  and  in  the  Umon  Padfic  Case, 
181]  226  U.  S.  61,  88.  See  Attorney  General  v.  Adelaide 
Steamship  Co.,  A.  C.  (1913)  781. 

The  question  arising  in  this  case  becomes  substantially 
the  same  as  that  which  arose  in  the  Mogul  Steamship  Com- 
pany Case,  A.  C.  (1892),  25,  although  the  courts  there 
dealt  not  with  any  statute,  but  with  the  common  law. 
Mogul  Steamship  Company  Case,  21  Q.  B.  D.  544,  548. 
See  also  North-Western  Salt  Co.  v.  Electrolytic  Alkali  Co., 
30  Law  Times  Eep.  313. 

That  to  do  business  on  the  rebate  or  commission  plan 
is  not  to  monopolize  or  attempt  to  monopolize,  see  In  re 
Coming,  51  Fed.  Rep.  205;  In  re  Terrell,  51  Fed.  Rep. 
213;  In  re  Greene,  52  Fed.  Rep.  104;  WhitweU  v.  Con- 
tinental Tohacco  Co.,  125  Fed.  Rep.  454. 

The  burden  was  on  the  plantiffs  to  prove  an  unlawful 
combination.  It  was  error  for  the  trial  court  to  assume 
that  an  unlawful  combination  had  been  established  as  mat- 
ter of  law. 

The  principals  were  not  shown  to  have  combined  as 
alleged;  the  evidence  established  the  contrary.  Neither  did 
it  appear,  by  undisputed  evidence,  as  it  must  to  justify  the 
court's  action,  that  the  defendants  (mere  agents)  were 
parties  to  the  assumed  combination.  They  had  nothing  to 
do  with  making  any  combination  (whatever  was  done  in 
that  respect  was  done  abroad),  and  nothing  to  do  with  the 
business  except  to  carry  out  instructions  from  their  Londcm 
principals. 

The  assumed  combination  could  not  have  been  illegal  under 
the  act  because  it  was  f ormed,  if  formed  anywh^re^  beyond 
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the  jurisdiction  of  the  United  States.  For  this  propositioii 
we  need  only  refer  to  American  Banana  Co.  v.  United  Fruit 
Co.^  213  U.  S.  347.  If  a  partnership  or  corporation  had  teen 
formed  to  own  and  operate  the  ships  belonging  to  the  origi- 
nal ship-owners,  there  would  seem  to  be  no  room  for  doubt 
that  its  legality  would  not  be  affected  by  the  Sherman  Act 
If  9  so  uniting  their  [82]  properties  and  business,  these  ship- 
owners had  done  business  here  in  substantially  the  mode  in 
which  they  are  alleged  to  have  done  it,  there  could  be  no 
charge  of  an  illegal  combination  or  conspiracy  under  our 
law. 

The  proof  showed  that  commerce  was  actually  promoted. 

There  was  no  proof  that  plaintiffs  were  injured.  This 
was  essential  to  a  cause  of  action  under  §  7  of  the  act 

The  Circuit  Court  erred  in  declining  to  charge  the  jury 
that  the  burden  was  on  the  plaintiffs  to  show  that  the  rates 
were  unreasonable;  in  not  leaving  the  question  of  combina- 
tion to  the  jury;  in  permitting  the  jury  to  consider  sup- 
posititious profits  that  the  plaintiffs  claimed  they  would 
have  made  if  they  had  followed  a  different  course;  and  in 
permitting  the  plaintiff's  during  the  trial  to  amend  their 
complaint  so  as  to  set  up  a  new  cause  of  action. 

Mr.  Justice  McKenna,  after  stating  the  case  as  above, 
delivered  the  opinion  of  the  court. 

A  motion  to  dismiss  the  writ  of  error  is  made,  two  grounds 
being  urged:  (1)  The  Circuit  Court  of  Appeals  was  with- 
out jurisdiction  to  allow  the  writ  on  March  15,  1912,  for  th« 
reason  that  its  judgment  had  become  executed  and  the  judg- 
ment entered  thereon  in  the  Circuit  Court  November  24, 
1911,  had  become  final  and  irrevocable  before  the  petition 
for  Uie  writ  was  filed  and  the  order  allowed.  (2)  The  judg- 
ment of  the  Circuit  Court  was  entered  in  the  form  finally 
adopted  at  the  request  of  plaintiffs  and  by  their  consent, 
and  the  errors  assigned  by  plaintiffs  were  waived  by  such 
request  and  consent. 

The  argument  to  support  the  motion  is  somewhat  round- 
about It  gets  back  to  the  Circuit  Court  and  charges  that 
because  that  court  had  entered  judgment  on  the  original 
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mandate  and  had  adjourned  for  the  term  without  anj  ap- 
plication having  been  made  to  recall  that  [88]  judgment 
and  because  no  writ  of  error  to  review  it  was  sought,  the 
judgment  became  a  final  disposition  of  the  case. 

We  are  not  concerned  with  what  the  Circuit  Court  mi^ 
have  done,  but  only  with  what  the  Circuit  Court  of  Ap- 
peals did  and  the  jurisdiction  it  possessed.  It  received  and 
granted  a  petition  for  rehearing,  ordered  a  recall  of  the 
mandate  previously  issued,  set  aside  the  judgment  of  the 
Circuit  Court,  and  remanded  the  case  with  directions  to 
dismiss  the  complaint.  The  plaintiffs  did  not  consent  to  a 
judgment  against  them,  but  only  that,  if  there  was  to  be 
such  a  judgment,  it  should  be  final  in  form  instead  of  inter- 
locutory, so  that  they  might  come  to  this  court  without 
further  delay. 

Subsequently  a  p^ition  for  the  writ  of  error  was  filed 
and  allowed  and  all  further  proceedings  upon  the  part  of 
the  defendants  for  the  enforcement  of  the  judgment  were 
sttipended  and  stayed  until  the  final  determination  by  this 
court  upon  the  writ  of  error,  in  return  to  which  the  record 
was  properly  furnished.    Atkerton  v.  Fowler^  91  U.  S.  148. 

The  motion  to  dismiss  is  denied. 

The  case  in  the  courts  below  had  a  various  fate,  victory 
alternating  between  the  parties  but  finally  resting  with 
defendants. 

The  plaintiffs,  dissatisfied,  have  brought  the  case  here. 
We  are  confronted  at  the  outset,  in  view  of  the  proceed- 
ings in  the  courts  below,  with  contentions  as  to  what  ques- 
tions of  law  or  fact  are  before  us. 

Notwithstanding  two  trials  and  two  appeals  and  reviews 
in  the  Circuit  Court  of  Appeals,  defendants  insist  the  facts ' 
are  yet  in  controversy.    We  cannot  assent 

It  will  be  observed  from  the  excerpts  from  the  opinions 
of  the  Circuit  Court  of  Appeals  that  the  case  was  decided 
upon  the  proposition  of  law  that  the  combination  charged 
against  defendants  was  not  in  unreasonable  restraint  of 
[84]  trade  and  that  such  character  was  necessary  to  make 
it  illegal  under  the  Federal  Anti-Trust  Act.  As  to  the  fact 
of  combination  and  restraint  and  the  means  employed  both 
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trial  and  appellate  courts  concurred,  and  their  conclusion 
is  not  shown  to  be  erroneous. 

There  is  a  contention  that  ^^  there  is  not  in  the  record  any 
direct  proof  whatever  of  the  terms  of  any  conference  or 
agreement  participated  in  by  any  of  the  def^idants.  All 
that  appears  is  that  certain  steamship  owners  consisting 
of  fibrms,  the  identity  of  whose  members  is  not  established, 
operated  steamers  in  the  trade  from  New  York  to  Soutii 
African  ports  without  competing  with  one  another."  But 
more  than  that  appears,  and  it  cannot  be  assumed  that  the 
circulars  that  were  issued  and  the  concerted  course  of  deal- 
ing under  them  were  the  accidents  of  particular  occasions 
having  no  premeditation  or  subsequent  unity  in  execution. 
The  contention  did  not  prevail  with  the  courts  below  and 
we  are  brought  to  the  consideration  of  the  grounds  upon 
which  the  Circuit  Court  of  Appeals  changed  its  ruling,  that 
is,  that  it  was  constrained  to  do  so  by  the  Standard  OH  and 
Tobacco  Cases^  221  U.  S.  1, 106. 

It  is  not  contended  that  the  facts  of  those  cases  or  their 
decision  constrained  such  conclusicm,  but  only  that  they  an- 
nounced a  rule  which,  when  applied  to  the  case  at  bar, 
demonstrated  the  inoffensive  character  of  the  combination 
of  defendants.  In  other  words,  it  is  contended  that  it  was 
decided  in  those  cases  that  ^^the  rule  of  reason"  must  be 
applied  in  every  case  "for  the  purpose  of  determining 
whether  the  subject  before  the  court  was  within  the  stat- 
ute," to  quote  the  words  of  the  opinion,  and,  as  explained 
in  subsequent  cases,  it  is  the  effect  of  the  rule  that  only  such 
contracts  and  combinations  are  within  the  act  as,  by  reason 
of  their  intent  or  the  inherent  nature  of  the  contemplated 
acts,  prejudice  the  public  interest  by  unduly  restricting  com- 
petition or  unduly  obstructing  the  [85]  course  of  trade. 
Nash  V.  Ufdted  States^  229  U.  S.  373,  376;  Eastern  States 
Retail  Lumber  Dealers^  Association  v.  United  States^  284 
U.  S.  600,  609. 

But  the  cited  cases  did  not  overrule  prior  case&  Indeed, 
they  declare  that  prior  cases,  aside  from  certain  expressions 
in  two  of  them^  or  asserted  implications  from  them,  were 

^United  States  v.  Trans-Missouri  Freight  Association,  166  U.  S. 
290;  United  States  y.  Joint  Traffic  Association,  171  U.  S.  505. 
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examples  of  the  role  and  show  its  thorough  adequacy  to 
prevent  evasions  of  the  policy  of  the  law  ^'by  resort  to  any 
disguise  or  subterfuge  of  form"  or  the  escape  of  its  pro- 
hibitions ^^  by  any  indirection."  And  we  have  since  declared 
that  it  cannot  ^  be  evaded  by  good  motives,"  the  law  being 
^  its  own  measure  of  right  and  wrong,  of  what  it  permits, 
or  forbids,  and  the  judgment  of  the  courts  cannot  be  set 
up  against  it  in  a  supposed  accommodation  of  its  policy 
with  the  good  intention  of  the  parties  and,  it  may  be,  of  some 
good  results."  Standard  Sanitary  Mfg.  Oo.  v.  United  States j 
226  U.  S.  20,  49;  International  Harvester  Co.  v.  Missouri^ 
234  U.  S.  199. 

The  rule  condemns  the  combination  of  defendants,  in- 
deed, must  have  a  stricter  application  to  it  than  to  the 
combinations  passed  on  in  the  cited  cases.  The  defend- 
ants were  common  carriers  and  it  was  their  duty  to  com- 
pete, not  combine;  and  their  duty  takes  from  them  pal- 
liation, subjects  them  in  a  special  sense  to  the  policy  of 
the  law. 

Their  plan  of  evasion  was  simple  and  as  effective  as  simple. 
They  established  a  uniform  freight  rate,  including  in  it 
what  they  called  a  primage  charge.  This  charge  was  re- 
funded subsequently,  but  only  to  shippers  who  shipped  ex- 
clusively by  tiie  lines  of  the  combining  companies  and  who 
had  not  directly  or  indirectly  made  or  been  interested  in 
any  shipment  by  other  vessels.  And  there  was  the  further 
condition  that  the  rebate  was  not  [86]  payable  on  the  goods 
of  any  consignee  who  directly  or  indirectly  imported  goods 
by  vessels  other  than  those  of  the  ^conference" — to  use  ttte 
word  employed  by  the  witnesses  to  describe  the  combining 
companies.  This  loyalty  on  the  part  of  the  consignees  was 
subsequently  not  exacted,  but  loyalty  upon  the  part  of  ship*, 
pers  was  continued  to  be  required  and  its  reward  was  the 
refunding  of  the  primage  charge.  That  Uie  combination  was 
effective  both  the  lower  courts  agreed.  Upon  its  extent  they 
differed,  the  Court  of  Appeals  considering  that  while  it  was 
in  restraint  of  trade  the  restraint  was  reascmable  and  there- 
fore not  obnoxious  to  the  law. 

The  Court  of  Appeals  has  not  given  us  its  reascm  for  its 
conclusion.    Counsel  for  defendants  t»y  that  the  Standard 
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OH  and  Tobacco  Cases  furnish  the  explanation,  and  that 
they  support  what  the  history  of  the  act  establishes,  that 
it  was  the  ^^  clear  intent  upon  the  part  of  Congress  not  to 
condemn  contracts  and  combinations  merely  because  they 
are  in  restraint  of  competition  or  merely  because  they  oper- 
ate to  raise  the  cost  of  commodities  to  consumers." 

The  argument  that  is  employed  to  sustain  the  conten- 
tion is  one  that  has  been  addressed  to  this  court  in  all  of 
the  cases  and  we  may  omit  an  extended  consideration  of  it. 
It  terminates,  as  it  has  always  terminated,  in  the  assertion 
that  the  particular  combination  involved  promoted  trade, 
did  not  restrain  it,  and  that  it  was  a  beneficial  and  not  a 
detrimental  agency  of  commerce. 

We  have  already  seen  that  a  combination  is  not  excused 
because  it  was  induced  by  good  motives  or  produced  good 
results,  and  yet  such  is  the  justification  of  defendants.  They 
assert  first  that  they  are  voluntary  agencies  of  commerce, 
free  to  go  where  they  will,  not  compelled  to  run  from  New 
York  to  Africa,  and  that,  "unlike  railroads,  neither  law, 
nor  any  other  necessity,  fixes  them  upon  particular  courses;'' 
and  therefore,  it  is  asked,  "  who  can  say  that  otherwise  than 
imder  the  plan  adopted,  any  of  [87]  the  ships  of  the  de- 
fendants would  have  supplied  facilities  for  transportation 
of  commodities  between  New  York  and  South  Africa  during 
the  time  referred  to  in  the  complaint?  "  The  resultant  good 
of  the  plan,  it  is  said,  was  "  regularity  of  service,  with  steadi- 
ness of  rates";  and  that  "the  whole  purpose  of  the  plan 
under  which  the  defendants  acted  was  to  achieve  this  result" 

We  may  answer  the  conjectures  of  the  argument  by  the 
counter  one  that  if  defendants  had  not  entered  the  trade 
others  might  have  done  so  and  been  willing  to  serve  shippers 
without  constraining  them,  been  willing  to  compete  against 
others  for  the  patronage  of  the  trade.  And  it  appears  from 
the  testimony  that  oertain  lines  so  competed  until  they  were 
taken  into  the  defendants'  combination. 

Nor  can  it  be  said  that  under  defendants  as  competitors 
or  that  imder  ccHnpeting  lines  service  would  not  be  regular 
or  rates  certain,  or,  if  uncertain,  that  they  would  be  detri- 
mentally so. 
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That  the  combination  was  intended  to  prevent  <2ie  com- 
petition of  the  lines  which  formed  it  is  testified*,  and  it  can- 
not be  justified  by  the  conjectures  offered  by  counsel;  nor 
can  we  say  that  the  success  of  the  trade  required  a  constraint 
upcMi  dippers  or  the  employment  of  ^^  fighting  ships  "  to  kill 
off  competing  vessels  which,  tempted  by  the  profits  of  the 
trade,  used  the  free  and  unfixed  courses  of  the  seas,  to  para- 
phrase the  language  of  coimsel,  to  break  in  upon  defendants' 
monopoly.  And  monopoly  it  was;  shippers  constrained  by 
their  necessities,  competitors  kept  off  by  the  ^^  fighting  ships." 
And  it  finds  no  justification  in  the  fact  that  defendants' 
'^  contributions  to  trade  and  commerce  "  might  ''  have  been 
withheld."  This  can  be  said  of  any  of  the  enterprises  of 
capital  and  has  been  urged  before  to  exemj^  them  from  regu- 
lation even  when  engaged  in  business  which  is  of  public 
concern.  The  contention  has  long  since  been  worn  out  and 
it  is  established  that  the  [88]  conduct  of  property  embarked 
in  the  public  service  is  subject  to  the  policies  of  the  law. 

It  is  contended  that  the  combination,  if  there  was  one,  was 
formed  in  a  foreign  country  and  that,  therefore,  it  was  not 
within  the  act  of  Congress;  and  that,  besides,  the  prin- 
cipals in  the  combination  and  not  their  agents  were  amen- 
able to  the  law.  To  this  we  do  not  assent.  As  was  said  by 
the  Circuit  Court  of  Appeals,  the  combination  affected  the 
foreign  commerce  of  this  country  and  was  put  into  opera- 
tion here.  United  States  v.  Pacific  <Sk  Arctic  Ry.  <6  Nav.  Co,j 
228  U.  S.  87.  It,  therefore,  is  within  the  law,  and  its  man- 
agers here  were  more  than  simply  agents — they  wei^  partici- 
pants in  the  combination. 

It  is,  however,  contended  that  even  if  it  be  assumed  the 
facts  show  an  illegal  combination,  they  do  not  show  injury  to 
the  plaintiffs  by  reason  thereof.  The  contention  is  unten- 
able. Section  7  of  the  act  gives  a  cause  of  action  to  any  per- 
son injured  in  his  person  or  property  by  reason  of  anything 
forbidd^i  by  the  act  and  the  right  to  recover  threefold 
the  damages  by  him  sustained.  The  plaintiffs  alleged  a 
charge  over  a  reasonable  rate  and  the  amount  of  it.  If  the 
charge  be  true  that  more  than  a  reasonable  rate  was  secured 
by  the  combination,  the  ezoeos  over  what  was  reasonable 
was  an  element  of  injury.    Tewas  dk  Pacific  By.  Co.  v.  AUr 
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lene  Cotton  OU  Go.^  204  U.  S.  -^6,  486.  The  unreasonable-, 
ness  of  the  rate  and  to  what  extent  unreasonable  was  submit- 
ted to  the  jury  and  the  verdict  represented  their  conclusion. 

The  next  contention  is  that  the  fact  of  combination  should 
have  been  submitted  to  the  jury  and  nc^  decided  as  a  matter 
of  law  by  the  court.  We  are  unable  to  assent.  There  was  no 
conflict  in  the  evidence,  nothing,  therefore,  for  the  jury  to 
pass  upon;  and  the  court  properly  assumed  the  decision  of 
what  was  done  and  its  illegal  effect. 

It  is  next  contended  that  the  jury  was  permitted  to  con- 
sider as  elements  of  damage  supposititious  profits.  The 
1 89  ]  record  does  not  sustain  the  contention.  The  profits  were 
not  left  to  speculation.  There  were  different  sums  stated, 
resulting  from  the  loss  of  particular  customers,  and  the  fact 
of  their  certainty  was  submitted  to  the  judgment  of  the  jury. 
They  were  told  that  they  "  ought  not  to  allow  any  specula- 
tive damages,"  that  they  were  not  *^ required  to  guess"  as 
to  what  damages  ^^  plaintiffs  claim  to  have  sn^etained."  And, 
further,  that  the  burden  of  proof  was  upon  plaintiffs  and 
that  from  the  evidence  the  jury  should  be  able  to  make  a  cal- 
culation of  what  the  damages  were.  Besides,  plaintiffs  al- 
leged an  overcharge,  and  the  verdict  of  the  jury  was  for  its 
amount  and  interest 

Two  other  contenticms  are  made:  (1)  The  court  should 
have  charged  the  jury  that  the  burden  was  on  the  plaintiffs 
to  show  that  the  rates  on  their  shipments  were  excessive  and 
unreasonable.  (2)  The  court  erred  in  permitting  plaintiffs 
to  amend  their  complaint  so  as  to  set  up  a  new  cause  of 
action. 

(1)  If  there  was  error  in  this  its  effect  is  not  appreciable. 
The  record  shows  a  most  painstaking  trial  of  the  case  on 
the  part  of  counsel  and  the  court,  a  full  exposition  of  all 
of  the  elements  of  judgment  and  careful  instructions  of  the 
court  for  their  estimate.  It  would  be  going  very  far  to  re- 
verse a  case  upon  the  effect  of  the  bare  abstracticm  asserted 
by  the  contention,  even  granting  it  could  be  sustained. 

(2)  Permitting  the  amendment  of  the  complaint  was  not 
an  abuse  of  the  discretion  which  a  court  necessarily  possesses. 

The  above  are  the  main  contentions  of  defendants.  They 
make,  besides,  a  contention  comprehensive  of  all  of  the 
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rulings  against  them ;  but  to  give  a  detailed  review  of  such 
rulings  would  require  a  reproduction  of  the  record,  and  we 
therefore  only  say  that  they  have  been  given  attention  and 
no  prejudicial  error  is  discovered  in  them. 
Judgmeni  of  the  Circuit  G</wrt  of  AppeaJs  is  reversed  and 
that  of  the  Circuit  Court  is  affirmed. 


HENRY  V.  A.  B.  DICK  COMPANY.* » 

ON  A   CERTIFICATE  FROM  THE   CIBCtJIT   COURT  OF    APPEALS  FOR 
THE  SECOND  CIRCIHT. 

Na  ao.     Argued  October  27,  1911.— DecMed  March  11,  1912. 

[224  U.  S.,  1.] 

Goiuplaiiiant  sold  his  patented  machine  embodying  the  Invention 
claimed  and  described  In  the  patent,  and  attached  to  the  machine 
a  license  restriction  that  It  only  be  used  In  connection  with  cer- 

•Thls  case  was  argued  after  the  death  of  Mr.  Justice  Harlan,  and 
during  the  absence  of  Mr.  Justice  Day.  The  opinion  of  the  court  was 
delivered  by  Mr.  Justice  Lurton,  with  whom  Mr.  Justice  McKenna, 
Mr.  Justice  Holmes  and  Mr.  Justice  Van  Devanter  concurred ;  a  dis- 
senting opinion  was  delivered  by  Mr.  Chief  Justice  White,  with  whom 
Mr.  Justice  Hughes  and  Mr.  Justice  Lamar  concurred.  After  the 
opinion  was  delivered,  the  plalntiif  In  error  asked  leave  to  file  a  peti- 
tion for  rehearing,  and  The  Attorney  OenenU  and  Tf^  Solicitor  Oen- 
eral  filed  an  application  and  brief  on  behalf  of  the  United  States  for 
leave  to  Intervene  and  for  a  r^iearing  of  the  cause ;  both  applications 
were  denied. 

^  While  this  case  and  the  cases  of  Bauer  v.  0*Don/neU,  (221  U.  S., 
1;  poit,  p.  795)«  Motion  Picture  Paienti  Co,  v.  Universal  Film  Co. 
(243  U.  S^  502;  post^  p.  ),  and  Straus  et  al.  v.  Victor  Talk- 
ing Machine  Co.  (243  U.  8.,  4B0;  post,  p.  810),  arose  under  the 
Patent  laws,  they  are  printed  herein  for  the  reason  that  they  define 
the  extent  of  the  iaon<qpK>ly  granted  under  those  laws  with  respect 
to  the  right  of  a  patentee  or  licensee  to  control,  after  sale,  the  resale 
price  of  his  patented  article,  or  to  restrict  the  materials  to  be  used 
In  its  operation.  The  extent  of  this  right  becomes  important  in  any 
suit  under  the  Anti-Trust  Laws  wherein  a  defense  is  set  up  of  a  right 
claimed  under  a  patent ;  and  this  is  true  notwithstanding  the  passage 
of  the  Clayton  Act  (38  Stat,  730)  declaring  contracts  of  such  char- 
act^  unlawful. 
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tain  unpatented  articles  made  by  the  vendor  oif  the  ma^ohliie;  with 
the  knowledge  of  such  license  agreement  and  with  the  expectation 
that  it  would  be  used  in  connection  with  the  said  machine,  de- 
fendant sold  to  the  vendee  of  the  machine  an  unpatented  article 
of  the  class  [2]  described  in  the  license  restriction.  Held  that 
the  act  of  defendant  constituted  contributory  Infringement  of  com- 
plainant's patent.^ 

This  court  does  not  prescribe  the  Jurisdiction  of  courts,  Federal  or 
state,  but  only  gives  effect  to  it  as  fixed  by  law. 

A  suit  for  infringement  which  turns  upon  the  scope  of  the  patent 
and  privileges  of  the  patentee  thereunder  presents  a  case  arising 
under  the  patent  law. 

In  determining  questions  of  Jurisdiction  this  court  never  shirks  the 
responsibility  of  maintaining  the  lines  of  separation  defined  In  the 
Constitution  and  the  laws  made  in  pursuance  thereof. 

A  patentee  who  has  leased  his  patent  to  a  licensee  under  restrictions 
may  waive  the  tort  involved  in  infringement  and  sue  upon  the 
broken  contract ;  but  in  that  event  the  case  is  not  one  arising  under 
the  patent  laws  and,  in  absence  of  diversity  of  dttoenrtilp,  a 
Federal  court  has  no  Jurisdiction  thereol 

Whether  the  case  is  one  of  infringement,  of  which  the  Federal  court 
has  Jurisdiction  or  of  contract  of  which  it  has  not  Jurisdiction,  is 
often  determined  by  the  remedy  which  complainant  Seeks. 

The  test  of  Jurisdiction  is  whether  complainant  does  or  does  not  set 
up  a  right,  title  or  interest  under  the  patent  laws  or  make  it  appear 
that  a  right  or  privilege  will  be  defeated  by  one,  or  sustained  by 
another,  construction  of  those  laws. 

Whether  a  patentee  may  lawfully  Impose  restrictions  on  the  use  of 
a  patent  and  whether  the  violation  thereof  constitutes  infringement 
are  questions  under  the  patent  law. 

A  patentee  may  elect  to  sue  his  licensee  upon  the  broken  contract, 
or  for  forfeiture  for  breach,  or  for  infringement. 

While  an  absolute  and  unconditional  sale  operates  to  pass  the  patented 
article  outside  of  the  boundaries  of  the  patent,  a  patentee  may  by  a 
conditional  sale  so  restrict  the  use  of  his  vendee  within  specific 
boundaries  of  time,  place  or  method  as  to  make  prohibited  uses 
outside  of  those  boundaries  constitute  infringement  and  not  mere 
breach  of  collateral  contract 

The  extent  of  a  license  to  use,  which  is  carried  by  a  sale  of  a  pat- 
ented article  depends  upon  whether  any  restrictions  were  placed 
upon  the  sale,  and  if  so  what  they  were,  and  how  they  were  brougfbt 
home  to  the  vendee;  and  where,  as  in  this  case,  a  restriction  hi 
plainly  placed  upon  the  article  itself,  a  sale  carries  with  it  only 
the  right  to  use  within  the  limits  specified,  and  any  other  use  is  an 
infringing  one. 

•  Syllabus  and  statements  of  arguments  copyrighted,  1912,  by  The 
Banks  Law  Publishing  (Company. 
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The  patent  statute  is  one  creating  and  protecting  a  tme  monopoly 
granted  to  subserve  a  broad  public  policy,  and  it  should  be  con- 
strued so  as  to  give  effect  to  a  wise  and  beneficial  purpose. 

[S)  The  monopoly  of  a  patent  extends  to  the  right  of  making,  selling 
and  using,  and  each  is  a  separable  and  substantial  ri^t 

A  patentee  may  exclude  others  from  the  use  of  his  invention  aldiough 
he  does  not  use  it  himself.  The  Paper  Bag  Patent  Case,  210  U.  8. 
405. 

Although  a  contract  in  regard  to  use  of  a  patent  may  indude  Inters 
state  commerce  and  restrain  interstate  trade,  if  it  involves  only  the 
reasonable  and  legal  conditions  imposed  under  the  patent  law,  it  is 
not  within  the  prohibitions  of  the  Sherman  Act  Bement  v.  National 
Harrow  Co,,  188  U.  S.  70. 

Contributory  infringement  is  the  intentional  aiding  of  one  person  by 
anoth^  in  the  unlawful  making,  selling  or  using  of  a  patented  in- 
TentioUw 

The  larger  right  of  exclusive  use  of  the  patentee  embraces  the  lesser 
one  of  only  permitting  the  licensee  to  use  upon  prescribed  conditions. 

Courts  cannot  declare  the  monopoly  created  by  Congress  under  au- 
thority of  tile  Constitution  to  be  unwise ;  Congress  alone  has  power 
to  prescribe  wiiat  restraints  shall  be  imposed. 

Where  a  great  majority  of  the  courts  to  which  Congress  has  com- 
mitted the  interpretation  of  a  law  have  construed  it,  so  that  the 
line  of  decisions  has  become  a  rule  of  property,  this  court  should 
not,  in  the  absence  of  dear  reason  to  the  contrary,  overrule  tiiose 
decisions  on  certiorari,  and  so  held  in  this  case  after  reviewing  tiie 
decisions  sustaining  the  rule  of  contributory  infringement 

A  bare  supposition  that  an  article  adapted  for  use  in  connection  with 
a  patented  machine  sold  under  restricted  license  is  to  be  used  In 
connection  tlierewith  will  not  make  the  vendor  a  contributory  in- 
fringer, but  where  the  article  so  sold  is  only  adapted  to  an  in- 
fringing use,  there  is  a  presumption  that  it  is  intended  therefor. 

Questions  certified  by  Circuit  Court  of  Appeals  on  appeal  from  149 
Fed.  Rep.  424,  answered  in  affirmative. 

(56  L.  Bd.,  645.*] 

[JhBDKRAL  Oouwn-^xmiBvicTioix — Contracts  Ajtibctimo  Paicnts. — ^1. 
An  agreement  arising  from  the  purchase  of  a  Rotary  mimeograph 
subject  to  a  license  restriction  that  the  machine  may  be  used  only 
with  the  ai^cil  paper,  ink,  and  other  supplies  made  by  the  patentee, 
none  of  which  are  patented,  is  not  collateral,  so  as  to  make  its 

•The  paragraphs  following,  in  brackets,  comprise  the  syllabus  of 
the  case  as  reported  in  vol.  56,  p.  646,  Lawyers  Edition,  Supreme  Court 
Reports^  Copyrighted,  1811,  1912,  by  The  Lawyers  Co-operative  Pub- 
lishing Company, 
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validity  dependent  on  principles  of  general  law,  of  which  a  Federal 

court  will  have  no  jurisdiction. 

[For  other  cases,  see  Courts,  556-561,  in  Digest  Sup.  Ct  1908.] 

CJouRTS— Rules  of  Decision.— 2.  Tlie  Supreme  Court  of  the  United 
States  will  not  refrain  from  ruling  that  a  patentee  may  sell  a 
patented  machine  subject  to  restrictions  as  to  its  use,  and  predicate 
Infringement  on  a  use  in  violation  of  such  restrictions,  on  the  ground 
that  such  a  ruling  might  draw  to  the  Federal  courts  cases  which 
otherwise  would  not  come  to  them. 
[For  other  cases,  see  Courts.  161^-1616,  in  Digest  Sup.  Ct  1908.] 

Federal  Coubts — JxmisDicTiON — Infringement  of  Patent. 

3.  An  action  by  tlie  patentee  of  a  Rotary  mimeograph  sold  under  a 
license  restriction  ttiat  such  machine  should  be  used  only  with  the 
stencil  paper,  ink,  and  other  supplies  made  by  the  pataitee,  none  of 
which  are  patented,  against  one  selling  ink  to  the  purchaser  with 
the  expectation  that  it  would  be  used  in  connection  with  such  mime- 
ograph, is  one  arising  under  the  patent  laws,  of  which  a  Federal 
CQurt  has  jurisdiction. 
[For  other  cases,  see  Courts,  562-568,  In  Digest  Sup.  Ct  1906.] 

Election  of  Remedies — Violation  of  License  Restbiction.— 4.  A 
patentee  selling  a  Rotary  mimeograph  under  a  license  restriction 
that  it  shall  be  used  only  with  stencil  paper,  ink,  and  other  suites 
made  by  the  patentee,  may  elect  to  sue  for  an  infringement  by  the 
sale  of  ink  to  the  purchaser  with  the  expectation  that  it  would  be 
used  in  connection  with  such  mimeograph,  although  he  might  have 
sued  on  the  broken  contract,  or  brought  a  bill  to  declare  a  forfeiture 
of  the  licensee's  rights  for  breach  of  the  implied  covenant  to  oper- 
ate it  only  in  connection  with  the  materials  supplied  by  the  pat- 
entee. 

[As  to  choice  of  remedies,  see  Election  of  Remedies,  III.,  in  Digest 
Sup.  Ct.  190S.] 

Federal  Coubts  —  Jubisdiction  —  Infbingement  of  Patents.  —  5. 
Whether  a  patentee  selling  a  Rotary  mimeograph  under  a  license 
restriction  that  it  shall  be  used  only  with  the  stencil  paper,  ink, 
and  other  supplies  made  by  the  patentee,  none  of  which  are  patented, 
thereby  reserves  to  himself  as  patentee  the  exclusive  right  to  all 
unpermitted  uses  which  may  be  made  of  his  invention  as  embodied 
in  the  machine  sold,  is  a  question  arising  under  the  patent  laws, 
of  which  a  Federal  court  has  Jurisdiction. 
[B'or  other  cases,  see  Courts,  562-568,  hi  Digest  Sup.  Ct  1908.] 

Patents — License  Restbictions. — 6.  A  license  restriction  may  law- 
fully be  imposed  on  the  purchaser  of  a  rotary  mimeograph,  that  the 
machines  sold  may  be  used  only  with  the  stencil  paper,  Ink,  and 
other  supplies  made  by  the  patentee,  although  they  are  all  un- 
patented. 
[For  another  case,  see  Patents,  840,  in  Digest  Sup.  Ct  1908.] 
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STATtmoB  —  Patents  —  Monopoly  —  i.tthcrat.    Constbtjction. — 7,  The 
statute  creating  and  guarantying  to  an  Inventor  the  excluslye  right 
to  his  patent  will  be  so  construed  as  to  give  effect  to  the  broad 
public  policy  intended  to  be  subserved  In  granting  the  monopoly. 
[For  other  cases,  see  Statutes,  463-470,  in  Digest  Sup.  Ct  1908.] 

Patents — Contributory  Infringement. — 8.  The  sale  of  Ink  to  a 
purchaser  of  a  Rotary  mimeograph  sold  with  a  license  restriction 
that  it  could  be  used  only  with  the  Ink  supplied  by  the  patentee, 
with  the  expectation  that  the  ink  sold  would  be  used  in  connection 
with  such  mimeograph,  constitutes  contributory  Infringement  of  the 
patent. 

[As  to  what  constitutes  Infringement  of  patent  g^erally,  see  Pat- 
ents. XIV.  a,  in  Digest  Sup.  Ct  1908.] 

Cases  Certified. — ^9.  Defendants  in  an  action  for  contributory  infringe- 
ment of  a  patented  Rotary  mimeograph  by  a  sale  of  ink  to  the  pur- 
chaser In  violation  of  a  license  restriction  that  is  should  be  used 
only  with  the  ink  made  by  the  patentee  cannot,  where  the  facts 
certified  to  the  United  States  Supreme  Court  state  that  they  made 
a  direct  sale  of  the  ink  to  the  user  of  the  patented  article  with 
knowledge  that,  under  the  license  from  the  patentee,  she  could  not 
use  such  ink  in  connection  with  the  machine  without  infringe- 
ment of  the  monopoly  of  the  patent,  and  that  the  sale  was  made 
with  the  expectation  that  It  would  be  used  in  connection  with  such 
mimeograph,  claim  that  the  sale  of  the  ink  was  not  an  infringe- 
ment as  it  might  be  used  in  a  non-infringing  way.] 
[As  to  scope  of  inquiry  in  cases  certified,  see  Cases  Certified,  108- 
115,  in  Digest  Sup.  Ct.  1908.] 

The  facts,  which  involve  the  power  of  a  patentee  to  en- 
force a  license  restriction  as  to  the  use  of  the  patented 
article,  and  the  determination  of  what  constitutes  contribu- 
tory infringement,  are  stated  in  the  opinion. 

Mr.  Arthur  V.  Briesen,  with  whom  Mr.  Antonio  Knauth 
was  on  the  brief,  for  Henry : 

The  attempted  restriction  on  the  sale  of  the  article  is 
void  at  common  law.  United  States  v.  Sequi^  10  Pet.  306; 
United  States  v.  Rodman^  15  Pet.  130,  139;  Merrifield  v. 
[4]  Cohleigh^  4  Cusk.  178.  See  also  Pochard  v.  AmeSy  16. 
Gray^  327;  6  Am.  &  Eng.  Ency.,  438,  note  5. 

By  the  common  law,  the  absolute  property  in  the  article 
which  passes  upon  an  ordinary  sale  ^^  denotes  a  full  and 
complete  title  and  dominion  over  it,"  which  is  incompatible 
with  a  continued  control  over  it  in  some  shape,  matter  or 
respect  by  the  seller  of  the  article.    2  Kent's  Com.,  14th  ed.. 
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347;  2  Blackstone's  Comm.,  4th  ed.,  1,  154,  389,  446;  Ben- 
jamin on  Sales,  6th  ed.,  746. 

The  only  kind  of  conditional  sale  known  to  our  law  is 
a  sale  in  which  the  transfer  of  title  to  the  things  sold  to  the 
purchaser,  or  his  retention  of  it,  is  made  dependent  upon 
the  performance  of  some  condition.  The  chief  point  of 
distinction  between  a  condition  subsequent  and  a  covenant 
is  that  a  breach  of  the  former  subjects  the  estate  to  a  for- 
feiture; a  breach  of  the  latter  is  a  ground  for  damages. 
Am.  &  Eng.  Ency.  Law,  503;  Jewett  v.  Lineoin,  14  Maine, 
116;  Green  v.  Bennett^  23  Michigan,  464;  and  see  Park  v. 
Hartman,  153  Fed.  Rep.  24;  aflirmed,  212  U.  S.  588;  Toddy 
V.  Sterious^  1  Chan.  354;  McGruther  v.  Pitcher^  2  Chan. 
306  (1904). 

The  patent  statute  does  not  interfere  with  the  working 
of  the  rule  of  the  common  law  as  applied  to  patented  arti- 
cles which  have  been  sold  by  the  patentee  by  an  absolute 
sale  passing  the  title,  not  conditionally,  but  absolutely.  WU- 
son  V.  Rousseau^  4  How.  646;  Bloomer  v.  McQaewan,  14 
How.  539,  549;  Bloomer  v.  MiOimer,  1  Wall.  340;  Chaffee 
V.  Boston  Belting  Co.j  22  How.  217-222;  Goodyear  v.  Beverly 
Rubber  Co.,  1  Cliff.  348,  354;  Mitchell  v.  Hawley,  16  Wall. 
544r-547;  Adams  v.  Burke,  17  Wall.  453;  Webber  v.  Vir- 
ginia,  103  U.  S.  344,  348;  Paper  Bag  Casesy  105  U.  S.  766; 
Robbie  v.  Jenmson,  149  U.  S.  355;  Morgan  En/vdope  Co. 
v.  Albany  Paper  Co.,  152  U.  S*  425;  Keeler  v.  Standard 
FoUing  Bed  Co.,  157  U.  S.  659. 

It  must  be  admitted,  however,  that  the  question,  whether 
a  mere  notice  on  the  article  restricting  the  right  of  sale  by 
[5]  conditions  .as  to  price,  can  be  enforced  under  the  patent 
law  in  the  absence  of  any  agreement  made  by  the  pur- 
chaser, has  not  been  decided  by  this  court.  Bobbs-MerriU 
Go.  V.  Straus,  210  U.  S.  339,  343,  and  Cortelyou  v.  Johnson, 
207  U.  S.  196,  are  not  authority,  nor  is  Bement  v.  Harrow 
Co.;  but  see  Re  Brosnahan,  Jr.^  18  Fed.  Rep.  62. 

If  the  patentee  desires  to  secure  to  himself  the  continued 
control  over  the  use  of  the  patented  article  in  the  hands 
of  others,  he  may  do  so  by  leasing  it  upon  suitable  condi- 
tions, terminating  the  lease  in  case  of  a  breach  of  the  con- 
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dition  or  by  selling  it  under  conditional  sale,  providing 
that  upon  breach  of  the  condition,  the  title  to  the  article  will 
revert  to  the  patentee.  BUI  Publishing  Co.  v.  Stnythe^  27 
Fed,  Eep.  914. 

The  leading  cases  in  the  courts  below,  Bittton  Fastener 
Co.  V.  Eureka  Specialty  Co.y  77  Fed.  Rep.  288,  and  Courtelr 
you  V.  JoJmson^  145  Fed.  Rep.  933,  can  be  distinguished  from 
the  case  at  bar,  as  each  was  rendered  upon  a  proper  con- 
ditional sale  at  common  law,  while  in  this  case  no  such  con- 
ditional sale  is  found;  and  further,  that  it  was  sustainable 
as  an  action  on  contract. 

Edison  PJumograph  Co.  v.  Kanifrnrnm^  105  Fed.  Rep.  960 
was  decided  upon  the  supposed  authority  of  Dickerson  v. 
Matheson^  57  Fed  Rep.  524,  and  Dickerson  v.  Tingling,  84 
Fed.  Rep.  192,  195,  but  there  is  no  true  analogy  between  a 
purchase  in  a  foreign  country  and  importation  of  the  arti- 
cle into  this  country,  treated  in  those  cases  and  a  purchase 
from  the  patentee  in  this  country  under  "restrictions";  and 
see  also  Edison  Phonograph  Co.  v.  Pike,  116  Fed.  Rep.  863. 

In  view  of  the  statements  of  this  court  in  the  more  re- 
cent decision  of  Bobhs-Merrill  Co.  v.  Straus,  supra,  the 
statement  of  Judge  Lowell  concerning  the  approval  by  this 
court  of  the  broad  doctrines  laid  down  in  the  Button  Fastener 
Case  must  be  considered  doubtful;  see  Green  v.  Bewnett, 
23  Michigan,  464';  6  Am.  &  Eng.  Ency.  437. 

If  the  sale  is  to  be  considered  a  conditional  sale  which 
[6]  can  be  rescinded  upon  breach  of  the  condition,  the 
seller  cannot  rescind  the  contract  and  at  the  same  time 
retain  the  benefits  of  the  contract.  He  must,  as  a  condi- 
tion precedent  to  rescission,  restore  or  offer  to  restore  the 
price  paid  for  the  goods.    85  Cyc.  144. 

That  this  is  not  a  suit  arising  under  the  patent  statute, 
but  one  arising  from  the  contract  and  having  for  its  object 
the  enforcement  of  the  contract  seems  manifest  both  on 
principle  and  on  authority.  Excelsior  Pipe  Co.  v.  Padpi 
Bridge  Co.,  185  U.  S.  282. 

The  license  restriction  is  void  because  unreasonable  and 

tending  to  create  an  unlawful,  permanent  monopoly  in  the 

patentee  in  something  which  is  not  protected  by  his  patent. 

95825*— 17— V0L( 
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The  notice  of  restriction  is  not  connected  with  any  patent 
or  patents,  nor  is  there  any  time  limit  stated  as  to  the  obliga- 
tion of  the  purchaser  of  the  machine  to  buy  the  supplies  for 
it  only  from  the  complainant,  which  supplies  are  not  even 
completely  enumerated,  and  may  comprise  oil,  blotting 
paper,  rollers,  copying  paper,  and  anything  else  which  may 
be  useful  in  the  handling  of  the  machine.  Cortdyou  v.  John- 
8on^  145  Fed.  Rep.  933;  Morgan  Envelope  Co.  v.  Albcmy 
Paper  Co.,  152  U.  S.  425. 

Machines  like  the  mimeograph  are  not  purchased  with  the 
amount  of  care  and  circumspection  with  which  a  piece  of 
real  estate  is  purchased ;  they  are  ordinary  articles  of  trade 
like  any  other  hand  machires  and  the  purchaser  very  likely 
either  pays  no  attention  to  the  notice  of  restriction,  or  if  he 
does  see  it,  will  think  that  it  is  impossible  to  insist  on  such  a 
condition,  because  the  maker  of  the  machines  cannot  possibly 
follow  them  into  the  hands  of  many  thousands  of  purchasers 
to  watch  over  their  use. 

A  court  of  equity  should  never  by  injimction  imply  obli- 
gations on  one  party,  when  there  are  no  clear  and  definite 
obligations  imposed  upon  the  other  party  to  the  ccmtract 
Lawrence  v.  Dixep^  119  App.  Div.  (N.  Y.)  295;  Chicago 
Rail/road  Company  v.  Dane,  48  N.  Y.  240;  RafoloYl\vi^z  v. 
Ameriewn  Tobacco  Co.,  78  Hun,  87;  Jackson  v.  Alpha  Port- 
land Cement  Company,  122  App.  Div.  (N.  Y.)  345. 

Mr.  Frederick  P.  Fish,  with  whom  Mr.  Samuel  Owen 
Edmonds  was  on  the  brief,  for  A.  B.  Dick  Co. : 

Under  Art  I,  §  8,  of  the  Constitution,  Congress  is  given 
power  to  promote  the  progress  of  science  and  useful  arts  by 
securing  to  inventors,  for  limited  terms,  the  "exclusive" 
right  to  their  discoveries.  Accordingly,  §  4884  of  the  Re- 
vised Statutes  provides  that  the  grant  of  a  patent  shall  vest 
in  the  patentee  "  the  exclusive  right  to  make,  use  and  vend 
the  invention  or  discovery."  This  is,  in  effect,  the  grant  of 
three  separable  substantial  rights,  each  vested  exclusively 
in  the  patentee.  Bloomer  y.  McQuewan,  14  How.  538; 
Adams  v.  Burke,  17  Wall.  453. 

,  A  patentee  is  under  no  obligation  to  exercise  any  of  the 
exclusive  rights  covered  by  his  grant.  Doing  nothing  there- 
under himself  he  may  still,  during  the  patent  term,  exclude 
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others  from  making,  or  using,  or  selling  the  patented  thing. 
Paper  Bag  Patent  Case,  210  U.  S.  405 ;  Bement  v.  Harrow 
Co.,  186  U.  S.  70.  This  is  an  incident  of  his  ownership,  for 
a  limited  period,  of  a  true  but  lawful  monopoly  authorized 
by  the  Constitution  and  statute.  WUaon  v.  Rousseau,  4  How. 
674;  Button  Fastener  Case,  77  Fed.  Eep.  294. 

If,  on  the  other  hand,  the  patentee  elect  to  exercise  the 
rights  so  vested  in  him  exclusively  by  the  grant  of  the 
patent,  it  rests  with  him,  and  with  him  only,  to  determine 
the  manner  in  which  the  value  of  those  rights  shall  be 
realized.  He  may  manufacture,  or  use,  or  sell  the  patented 
thing,  or  he  may  license  others  to  do  these  things  or  any  of 
them.  Having  the  right  wholly  to  exclude  others,  he  may 
waive  it  to  such  extent  and  for  such  consideration  as  he 
sees  fit.    Cases  supra. 

If  the  patentee  elect  not  to  manufacture,  he  may  retain 
the  machine  so  made  and  himself  exclusively  enjoy  its  use. 
[8]  Or,  on  such  terms  and  under  such  conditions  as  he  sees 
fit  to  impose,  he  may  waive  his  exclusive  right  of  use  or  some 
particular  part  of  it,  and  permit  such  use  by  others  to  a 
definite  extent,  fixed  by  agreement.  If  he  sell  the  machine 
outright  and  unconditionally,  it  passes  out  from  under  the 
patent  monopoly,  which  thenceforth  is  ineffective  to  control 
its  use.  On  the  other  hand,  if  he  sell  it  conditionally  or  un- 
der license  governing  its  use,  the  patentee  thereby  carves  out 
from  his  exclusive  right  of  use,  and  transfers,  merely  a  lim- 
ited right  to  use  the  patented  machine  in  the  manner  which 
the  license  prescribes.  Such  use  is  protected  by  the  patent. 
Any  other  use  violates  it  and  constitutes  infringement. 
Providence  Rubber  Co.  v.  Goodyear,  9  Wall.  788 ;  MitcheU  v. 
HawUy,  16  Wall.  544;  Birdsett  v.  ShaUol,  112  U.  S.  485; 
Bement  v.  Harrow  Co.,  supra. 

The  market  for  standard  and  unpatented  articles  is  estab- 
lished. That  for  a  patented  article  the  patentee  must  create. 
The  particular  method  selected  must  be  such  as  will  bring 
him  his  return  within  the  limited  term  of  the  patent.  Out- 
right sale  at  high  price  limits  the  market,  injuring  both  pat- 
entee and  public.  Accountings  in  the  form  of  rental  or  ac- 
cording to  quantum  of  product  are  vexatious.    When  the 
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method  satisfies  both  patentee  and  public,  it  does  not  lie  in 
the  mouth  of  a  stranger  to  the  transaction  to  complain. 

On  all  sales  of  patented  articles  a  license  to  use  is  a  neces- 
sity.  In  the  case  of  an  outright  sale,  such  license  is  implied. 
Adams  v.  Burke,  supra.  In  the  case  of  a  sale  under  condi- 
tions governing  use,  the  license,  as  in  the  case  at  bar,  is 
express.  Attack  upon  such  a  license  assails  the  freedom  of 
the  parties  to  contract  with  respect  to  the  patent  monopoly. 
Button  Fastener  Case,  supra. 

The  complainant-appellee,  A.  B.  Dick  Company,  owner 
of  the  patents  covering  the  rotary  mimeograph,  had  the 
right  to  exclude  all  others  from  using  those  machines  in  any 
manner  whatever.  It  might  lawfully  have  withheld  [9]  them 
from  the  public  until  the  expiration  of  the  patents.  It  was 
quite  within  its  rights,  therefore,  when  it  sold  its  machines 
under  license  restriction  precluding  lawful  use  thereof  save 
with  supplies  (such  as  ink)  of  its  own  manufacture.  Oper- 
ating under  such  license,  the  vendees  shared  the  patent  Eio- 
nopoly  with  the  patentee.  Operating  in  defiance  of  it,  they 
violated  that  monopoly. 

Unlicensed  use,  even  the  threat  of  unlicensed  use,  of  a 
patented  machine  constitutes  infringement.  And  one  who 
aids  or  abets  such  infringement,  as  by  knowingly  furnish- 
ing the  means  for  the  unlicensed  use  and  thereby  procur- 
ing such  use,  is  liable  as  a  tort-feasor  and  equally  guilty  of 
infringement.  Suit,  under  the  patent,  lies  against  either  or 
both  the  direct  and  the  contributory  infringer.  Button 
Fastener  Case,  supra;  KaZem  Co.  v.  Harper  Bros^  222 
U.  S.  55. 

The  license  in  question  is  reasonable  and  necessary  for 
the  protection  of  the  parties.  The  machines  were  sold  at 
cost.  They  were  therefore  purchased  by  many  who,  had 
a  manufacturing  profit  been  added,  would  have  been  imable 
to  enjoy  the  patented  inventions.  The  patentee's  profits  on 
the  supplies  represented  royalty;  this  accrued  only  in  pro- 
portion to  the  licensee's  use  of  his  machine.  An  accounting 
on  any  other  basis  would  have  been  vexatious  to  both  parties. 
By  using  the  patentee's  specially  adapted  supplies,  licensees 
obtained  work  of  high  quality  and  the  reputation  and  pres- 
tige of  the  machine  were  preserved. 
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The  injunction  granted  below  does  not  stop  the  defend- 
ants from  selling  supplies  but  from  procuring  the  licensees 
to  infringe  by  sdling  such  supplies  to  them,  with  knowledge 
of  their  license  and  with  intent  that  the  same  diall  be  vio- 
lated by  the  unlawful  use  of  such  supplies  upon  their  licensed 
machines. 

There  is  no  substance  in  the  suggestion  that  the  license 
plan  in  question  expands  the  scope  of  the  patent,  making  it 
cover  articles  otherwise  unpatented  and  possibly  un-  [10] 
patentable.  If  this  were  true,  complainant  would  hare  the 
exclusive  right  to  manufacture,  use  and  sell  the  ink  com- 
plained of.  It  claims  no  such  right.  All  it  claims  is  the 
right  to  make  tiie  ink  which  its  licensees  agreed  to  use  when 
th^  employ  the  patented  maehines. 

EquaUy  without  foundation  is  the  suggestion  as  to  mo- 
nopolizing unpatented  articles.  The  public  never  had  the 
right  to  sell  supplies  for  use  on  the  patented  machines.  This 
being  true^  it  is  deprived  of  no  right  when  complainant 
licenses  the  use  of  those  machines  only  with  its  own  supplies. 
Except  where  the  use  of  the  supplies  will  constitute  or  pro- 
cure a  tort,  the  public  is  as  free  to  make  and  sell  them  to-^iay 
as  i{  ever  has  been. 

As  to  the  fanciful  suggestions  ccmceming  what  other 
pat^itees  may  do  in  the  way  of  imposing  license  restrictions, 
these  are  without  weight  or  persuasiveness.  If  a  restriction 
be  unduly  onerous  or  burdensome,  one  who  would  otherwise 
become  a  licensee  may  decline  the  license.  He  is  not  com- 
pelled to  purchase.  The  whole  matter  is,  ex  necessitate^  self - 
regulating.  The  public  is  safeguarded  by  the  self-interest 
of  the  patentee,  who  can  be  depended  upon  not  to  throttle 
his  market  by  imposing  burdensome  restrictions. 

Additional  authorities  urged  in  complainant's  behalf  are 
National  Phonograph  Co.  v.  ScKlegely  128  Fed.  Eep.  733; 
Rubber  Tire  Casey  154  Fed.  Eep.  358;  Indiana  Co.  v.  Case 
Co.,  154  Fed.  Rep.  365;  ^olian  Co.  v.  Judg,  145  Fed.  Rep. 
939,  and  155  Fed.  Rep.  119;  Brodrich  v.  Mayhew,  131  Fed. 
Rep.  92,  and  137  Fed.  Rep.  596;  Brodrich  v.  Roper,  124  Fed. 
Eep.  1019;  Commercial  Co.  v.  Autoloot  Co.,  181  Fed.  Rep. 
887;  Cortelyou  v.  Lowe,  111  Fed.  Rep.  1005;  Cortelyou  v. 
Carter^s  Ink  Co.,  118  Fed.  Rep.  1022;  Cortelyou  v.  Johnson^ 


Digitized  by  VjOOQIC 


742  224  UNITED  STATES,  12. 

Opinion  of  the  Court 

188  Fed.  Rep.  110;  Crown  cfec.  Go.  v.  Brooklyn  &o.  Co.^  172 
Fed.  Rep.  225;  Same  v.  Standard  Brewery^  174  Fed.  Rep. 
252;  Dick  Co.  v.  Milwaukee  Go.^  168  Fed.  Rep.  930;  Edison 
V.  Kaufmann,  105  Fed.  Rep.  960;  Same  [11]  v.  Pike.,  116 
Fed.  Rep.  863;  New  Jersey  Go.  v.  Schaefer^  144  Fed.  Rep. 
437,  159  Fed.  Rep.  171,  and  178  Fed.  Rep.  276;  New  Jersey 
Go.  V.  Weinherg,  183  Fed.  Rep.  588;  Rupp  v.  Elliott^  131 
Fed.  Rep.  730;  Victor  Go.  v.  The  Fair,  123  Fed.  Rep.  424. 
The  English  authorities  are  cited  in  the  decision  of  the 
Privy  Council  in  National  Phonograph  Go.  v.  Menck,  27 
T.L.R.  239. 

Mr.  JusncB  Lurton  delivered  the  opinion  of  the  court 

This  cause  comes  to  this  court  upon  a  certificate  under 
the  sixth  section  of  the  Court  of  Appeals  Act  of  March  31, 
1891. 

The  facts  and  the  questions  certified,  omitting  the  tenns 
of  the  injunction  awarded  by  the  Circuit  Court,  are  these: 

"  This  action  was  brought  by  the  complainant,  an  Illinois 
corporation,  for  the  infringement  of  two  letters  patent, 
owned  by  the  complainant,  covering  a  stencil-duplicating 
machine  known  as  the  '  Rotary  Mimeograph.'  The  defend- 
ants are  doing  business  as  co-partners  in  the  City  of  New 
York.  The  complainants  sold  to  one  Christina  B.  Skou,  of 
New  York,  a  Rotary  Mimeograph  embodying  the  invention 
described  and  claimed  in  said  patents  under  license  which 
was  attached  to  said  machine,  as  follows : 


"This  machine  is  sold  by  the  A.  B.  Dick  Co.  with  the 
license  restriction  that  it  may  be  used  only  with  the  stencil 
paper,  ink  and  other  supplies  made  by  A.  B.  Dick  Com- 
pany, Chicago,  U.  S.  A. 

"  The  defendant,  Sidney  Henry,  sold  to  Miss  Skou  a  can 
of  ink  suitable  for  use  lipon  said  mimeograph  with  knowl- 
edge of  the  said  license  agreement  and  with  the  expectation 
that  it  would  be  used  in  connection  with  [12]  said  mimeo- 
graph. The  ink  sold  to  Miss  Skou  was  not  covered  by  the 
claims  of  said  patent," 
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• 

"Upon  the  facts  above  set  forth  the  question  concerning 
which  this  court  desires  the  instruction  of  the  Supreme 
Court  is: 

"Did  the  acts  of  the  defendants  constitute  contributory 
infringement  of  the  complainant's  patents? '' 

There  could  have  been  no  contributory  infringement  by 
the  defendants,  unless  the  use  of  Miss  Skou's  machine  with 
ink  not  made  by  the  complainants  would  have  been  a  direct 
infringement.  It  is  not  denied  that  she  accepted  the  machine 
with  notice  of  the  conditions  under  which  the  patentee  con- 
sented to  its  use.  Nor  is  it  denied  that  thereby  she  agreed 
not  to  use  the  machine  otherwise.  What  defendants  say  is 
that  this  agreement  was  collateral,  and  that  its  validity  de- 
pended upon  principles  of  general  law,  and  that  if  valid  the 
only  remedy  is  such  as  is  afforded  by  general  principles  of 
law.  Therefore,  they  say  that  the  suit  is  not  one  arising 
under  the  patent  law,  and  one  not  cognizable  in  a  Federal 
court,  unless  diversity  of  citizenship  exists. 

But  before  coming  to  the  question  whether  this  is  a  suit 
of  which  the  Circuit  Court  had  jurisdiction  as  a  suit  arising 
under  the  patent  law,  it  may  be  well  to  notice  an  argument 
against  jurisdiction  based  upon  the  suggestion  that  if  a 
breach  of  such  a  license  restriction  will  support  a  suit  for 
infringement,  direful  results  will  follow.  Chief  among  the 
results  suggested  are,  an  encroachment  upon  the  authority 
of  the  state  courts  and  an  extension  of  the  jurisdiction  of 
the  Federal  courts.  And  to  swell  the  grievance  it  is  said  that 
if  it  be  held  that  a  breach  of  such  a  restriction  will  support 
a  suit  for  infringement,  parties  will  be  deprived  of  the  right 
to  have  the  validity  and  import  of  the  license  restriction 
determined  by  the  general  law,  [IS]  and  be  compelled  to 
have  their  rights  determined  by  the  patent  law. 

We  are  unable  to  assent  to  these  suggestions.  We  do  not 
prescribe  the  jurisdiction  of  courts.  Federal  or  state,  but 
only  give  effect  to  it  as  fixed  by  law.  If  a  bill  asserts  a  right 
under  the  patent  law  to  sell  a  patented  machine  subject  to 
restrictions  as  to  its  use,  and  alleges  a  use  in  violation  of  the 
restrictions  as  an  infringement  of  the  patent,  it  presents  a 
question  of  the  extent  of  the  patentee's  privilege,  which,  if 
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determined  one  way,  brings  the  prohibited  use  within  the 
provisions  of  the  patent  law,  or,  if  determined  the  other  way, 
brings  into  operation  only  principles  of  general  law.  Ob- 
viously, a  suit  for  infringement,  which  must  turn  upon  the 
scope  of  the  monopoly  or  privilege  secured  to  a  patentee, 
presents  a  case  arising  under  the  patent  law.  The  jurisdic- 
tion of  the  Circuit  Court  over  such  cases  has,  for  more  than 
a  century,  been  exclusive^  by  the  express  terms  of  the  statute, 
although,  for  the  most  part,  its  jurisdiction  over  other  kinds 
of  suits  arising  under  the  Constitution  and  laws  of  the 
United  States  is  only  concurrent  with  that  of  the  state 
courts. 

The  suggestion,  therefore,  that  we  should  refrain  from 
ruling  that  a  patentee  may  sell  a  patented  machine  subject 
to  restrictions  as  to  its  use,  and  may  predicate  infringement 
upon  a  use  in  violation  of  the  restrictions  lest  such  a  ruling 
may  draw  to  the  Federal  courts  cases  which  otherwise  would 
not  come  to  them,  cannot  be  sustained  without  placing  our 
decision  upon  considerations  which  are  quite  apart  from  the 
law.  This,  of  course,  we  may  not  do.  In  determining  ques- 
tions of  jurisdiction,  this  court  has  never  shirked  the  respon- 
sibility of  maintaining  the  lines  of  separation  defined  in  the 
Constitution  and  the  laws  made  in  pursuance  thereof,  but, 
on  the  contrary,  has  been  ever,  watchful  to  maintain  those 
lines  as  obligatory  alike  upon  all  courts  and  all  suitors. 

[14  J  We  come,  then,  to  the  question,  whether  a  suit  f#r 
infringement  is  here  presented. 

That  the  license  agreement  constitutes  a  contract  not  to 
use  the  machine  in  a  prohibited  manner,  is  plain.  That  de- 
fendants might  be  sued  upon  the  broken  contract,  or  for 
its  enforcement  or  for  the  forfeiture  of  the  license,  is  like- 
wise plain.  But  if  by  the  use  of  the  machine  in  a  prohibited 
way  Miss  Skou  infringed  the  patent,  then  she  is  also  liable 
to  an  action  under  the  patent  law  for  infringement.  Now 
that  is  primarily  what  the  bill  alleged,  and  this  suit  is 
one  brought  to  restrain  the  defendants  as  aiders  and  abettors 
to  her  proposed  infringing  use. 

That  the  patentee  may  waive  the  tort  and  sue  upon  the 
broken  contract,  or  in  assumpsit,  is  elementary.  Bobinson 
on  Patents,  §§  1225,  1250,  and  notes;  Steam  Stone  Cutter 
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Co.  V.  SheldonSj  16  Fed.  Rep.  608;  Pope  Mfff.  Oo.  v.  Owsley ^ 
27  Fed.  Rep.  100;  Button  Fastener  Cases j  77  Fed.  Rep.  288, 
291 ;  Wilson  v.  Sandford^  10  How.  99.  But  if  the  patentee 
elect  to  waive  the  tort  and  sue  upon  the  covenants  or  for 
a  breach  of  contract,  the  suit  would  not  be  one  .dependent 
upon  or  arising  out  of  the  patent  law,  and  a  Federal  court 
would  have  no  jurisdiction  unless  diversity  of  citizenship 
existed.  Robinson  on  Patents,  §  1250;  Magic  Ruffle  Co.  v. 
Elm  City  Co.^  13  Blatchf.  151;  Goodyear  v.  Union  India 
Rubber  Co.^  4  Blatchf.  63 ;  Goodyear  v.  Congress  Rubber  Co.^ 
3  Blatchf.  449.  This  would  be  so  although  the  damages 
for  a  breach  would  be  measured  by  the  loss  resulting  from 
the  infringement.  Magic  Ruffle  Co.  v.  EVm  City  Co.^  13 
Blatchf.  161.  After  such  a  recovery  in  assumpsit,  no  further 
damages  for  the  infringement  can  be  claimed.  Steam  Stone 
Cutter  Co.  v.  Sheldons^  15  Fed.  Rep.  608. 

The  remedy  which  the  complainant  seeks  may  often  deter- 
mine whether  the  suit  is  one  arising  under  the  patent  law 
and  cognizable  only  in  a  court  of  the  United  States,  or 
one  upon  a  contract  between  the  patentee  and  his  assigns 
or  licensees,  and,  therefore,  cognizable  only  in  a  [16]  state 
court,  unless  there  be  diversity  of  citizenship.  Thus,  a 
bill  to  enforce  a  contract  concerning  the  title  to  a  patent, 
or  an  interest  therein,  or  to  declare  a  forfeiture  of  an  as- 
signment of  an  interest  in  a  patent,  or  even  a  license  to 
make,  sell  or  use  the  patented  thing,  or  an  action  to  re- 
cover damages  for  a  breach  of  a  contract  relating  to  a 
patent  or  a  license  thereunder,  would  not,  because  of  the 
character  of  remedy  or  relief  sought,  be  a  suit  cognizable 
in  a  United  States  court,  although  the  facts  stated  might 
have  justified  a  suit  for  infringement  in  a  United  States 
court,  if  the  complainant  had  elected  that  remedy.  To 
sustain  the  contention  that  a  breach  of  the  implied  agree- 
ment not  to  use  the  machine  in  question  except  in  a  particular 
way  might  have  supported  a  suit  to  forfeit  the  license,  or 
an  action  for  damages  upon  the  broken  contract,  counsel 
have  cited  and  commented  at  great  length  upon  the  cases 
of  Wilson  V.  Smdford^  10  How.  99;  Dale  Tile  Mfg.  Co. 
V.  Hyatt,  125  U.  S.  46;  Albright  v.  Teas,  106  U.  S.  618; 
HoTteU  v.  TUghman,  99  U.  S.  647;  Pratt  v.  P(ms  Gaslight 
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(6  Coke  Co.,  168  U.  S.  266;  Keder  r.  Standard  Folding 
Bed  Co.j  157  U-  S.  669,  and  Bement  v.  National  Harrow 
Co.,  186  U.  S.  70;  but  an  examination  of  these  cases  will 
disclose  that  while  in  some  of  them  a  suit  for  infringe- 
ment might  have  been  brought,  the  complainants  had  in 
fact  brought  suits  to  set  aside  or  enforce  contracts  relating 
to  patents,  or  licenses  under  patents.  They  were,  therefore, 
not  ^^  Patent  cases,''  but  cases  determinable  upon  prixiciples 
of  general  law.  In  Excelsior  Wooden  Pipe  Co.  v.  Pacific 
Bridge  Co.,  186  U.  S.  282;  Mr.  Justice  Brown  reviews  the 
cases  and  sliows  so  plainly  why  they  were  not  patent  cases 
that  we  shall  only  refer  to  .that  opinion. 

To  support  their  contention  that  the  only  remedy  for 
a  violation  of  the  license  under  which  Miss  Skou  acquired 
her  machine  is  one  in  the  state  courts,  counsel  quote  a 
paragraph  from  the  same  opinion  in  these  words:  **Now, 
it  may  be  freely  conceded  that  if  the  licensee  had  failed  to 
[16]  observe  any  one  of  the  three  conditions  of  the  license, 
the  licensor  would  have  been  obliged  to  resort  to  the  state 
courts,  either  to  recover  the  royalties  or  to  procure  a  revo- 
cation of  the  license.  Such  suit  would  not  involve  any 
question  under  the  patent  law."  But  the  three  conditions 
of  the  license  there  referred  to  were:  First,  to  pay  royalties; 
second,  that  the  transferee  would  not  transfer  or  assign 
the  license  without  consent  of  the  licensor;  third,  that  the 
failure  to  use  the  license  in  the  manufacture  of  pipe  should 
operate  to  revoke  it  It  is  evident  that  the  licensee  would 
not  have  infringed  the  patent  by  either  failing  to  pay  roy- 
alties, by  assigning  the  license,  or  by  neglecting  to  use  his 
privilege.  The  licensor  would  clearly  have  been  compelled 
to  rely  wholly  upon  his  contract,  as  such,  in  any  suit  for  the 
violation  of  any  of  the  conditions  named. 

The  test  of  jurisdiction  is  this:  Does  the  complainant 
"set  up  some  right,  title  or  interest  under  the  patent  laws 
of  the  United  States,  or  make  it  appear  that  some  right 
or  privilege  will  be  defeated  by  one  construction,  or  sus- 
tained by  another,  of  those  laws?  "  Excelsior  Wooden  Pipe 
Co.  V.  Pacific  Bridge  Co.,  185  U.  S.  282^  Pratt  v.  Paris 
Gaslight  <&  Coke  Co.,  168  U.  S.  256,  259;  White  v.  Rankin, 
144  U.  S.  628. 
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The  bill  alleges  that  the  complainant's  patent  has  been 
infringed  by  the  breach  of  the  conditions  upon  which  the 
patented  machine  was  sold.  The  remedy  it  seeks  is  an 
injunction  against  indirect  infringement  by  the  defendants. 
The  facts  stated  upon  the  face  of  the  bill  may  be  insufficient 
to  show  an  infringement  of  the  patent ;  but  the  right  to  treat 
the  conduct  of  the  defendants  as  an  indirect  infringement 
is  a  right  which  the  complainant  sets  up  as  arising  under 
the  patent  law.  One  construction  of  the  scope  of  the  grant 
will  sustain  the  rights  asseited,  if  the  facts  be  as  alleged, 
and  another  will  defeat  those  rights. 

[17]  Whether  a  patentee  may  lawfully  impose  such  re- 
strictions, and  whether  their  violation  constitutes  an  in- 
fringement, are  obviously  questions  arising  under  the  patent 
law.  In  LittlefieU  v.  Perr-y^  21  Wall.  205,  222,  this  court 
said :  "An  action  which  raises  a  question  of  infringement  is  an 
action  arising  *  under  the  law,'  and  one  who  has  the  right 
to  sue  for  the  infringement  may  sue  in  the  Circuit  Court. 
Such  a  suit  may  involve  the  construction  of  a  contract  as 
well  as  the  patent,  but  that  will  not  oust  the  court  of  its 
jurisdiction.  If  the  patent  is  involved  it  carries  with  it  the 
whole  case." 

Although  the  complainant  might  have  sued  upon  the 
broken  contract,  or  brought  a  bill  to  declare  a  forfeiture  of 
the  licensee's  rights  for  breach  of  the  implied  covenant  to 
operate  it  only  in  connection  with  materials  supplied  by 
it,  it  has  elected  to  sue  for  infringement.  To  quote  from 
Judge  Shipman's  opinion  in  Magic  Ruffle  Co.  v.  Elm  City 
Co.^  13  Blatchf .  151,  "  It  was  competent  for  the  complainants 
to  take  either  one  of  the  two  remedies.  .  .  .  They  could 
bring  a  bill  alleging  an  injury  to  their  exclusive  rights  under 
the  laws  of  the  United  States,  or,  as  the  residence  of  the 
parties  gave  this  court  jurisdiction,  could  bring  a  proper 
suit,  setting  up  a  breach  of  the  contract  as  the  gravamen 
of  their  action." 

That  a  patentee  may  effectually  restrict  the  time,  place 
or  manner  of  using  a  patented  machine,  so  that  a  prohibited 
use  will  constitute  an  infringement  of  the  patent,  is  fully 
conceded.  Thus,  in  the  printed  brief  counsel  for  defendants 
say :  ^Aside  from  such  special  contracts,  an  agreement  that 
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the  article  shall  be  used  only  in  a  certain  manner,  can  be 
made  only  by  way  of  lease  of  the  article,  terminating  the 
lease  upon  condition  broken,  or  by  way  of  conditional  sale, 
by  breach  of  which  the  title  reverts  to  the  seller."  In  either 
such  case,  counsel  say,  '  'a  use  of  the  article  in  violation  of 
the  condition  may  terminate  the  lease  or  sale  of  the  article 
[18]  (which)  would  become  the  property  of  the  patentee 
again,  and  a  use  thereof  by  the  lessee  or  purchaser  may  con- 
stitute a  violation  of  the  patent,  for  which  an  infringement 
may  lie.  ...  He  cannot  make  a  sale  with  the  condition 
attached  that  the  article  shall  be  used  or  disposed  of  in  a 
certain  manner,  leaving  the  title,  however,  in  the  purchafier 
in  case  of  a  breach  of  the  condition." 

The  books  abound  in  cases  upholding  the  right  of  a 
patentee  owner  of  a  machine  to  license  another  to  use  it 
subject  to  any  qualification  in  respect  of  time,  place,  manner 
or  purpose  of  use  which  the  licensee  agrees  to  accept  Any 
use  in  excess  of  the  license  would  obviously  be  an  infringing 
use  and  the  license  would  be  no  defense.  Robinson  on  Pat- 
ents, §§  915,  916  and  notes.  This  is  so  elementary  we  shall 
not  stop  to  cite  cases. 

The  contention  is  not  that  a  patentee  may  not  permit  the 
use  of  a  patented  thing  with  such  qualifications  as  he  sees  fit 
to  impose,  and  that  a  prohibited  use  will  be  an  infringing 
one,  but  that  he  can  only  keep  the  article  within  the  control 
of  the  patent  by  retaining  the  title.  To  put  the  contention  in 
another  form — it  is,  that  any  transfer  of  the  patentee's  prop- 
erty right  in  a  patented  machine  carries  with  it  the  right  to 
use  the  entire  invention  so  long  as  the  identity  of  the  ma- 
chine is  preserved,  irrespective  of  any  restrictions  placed  by 
the  patentee  upon  the  use  of  the  article  and  accepted  by  the 
buyer.  It  is  said  that  by  such  a  sale  the  patentee  "  disposes 
of  all  his  rights  under  his  patent,  and  thereby  removes  the 
article  from  the  operation  of  the  patent  law."  If  he  attempts 
to  sell  the  machine  for  specified  uses  only  and  prohibit  all 
others,  the  restriction  is  disposed  of  as  constituting  a  col- 
lateral agreement  such  as  any  vendor  of  personal  property 
might  impose,  and  enforceable,  if  valid  at  all,  only  as  a 
collateral  contract. 
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The  issue  is  a  plain  one.  If  it  be  sound,  it  coocludes  the 
case,  and  our  response  should  be  a  negative  one,  since  [19] 
the  violation  of  a  mere  collateral  contract,  which  is  not  also 
an  infringement  of  the  patent  would  not  be  a  case  arising 
under  the  patent  law.  But  is  it  true  that  where  a  patentee 
sells  his  patented  machine  for  a  specific  and  limited  use,  he 
does  not  thereby  reserve  to  himself,  as  patentee,  the  exclusive 
right  to  all  unpermitted  uses  which  may  be  made  of  his 
invention  as  embodied  in  the  machine  sold  ?  Obviously,  this 
is  a  question  arising  under  the  patent  law.  By  a  sale  of  a 
patented  article  subject  to  no  conditions  the  purchaser  unde- 
niably acquires  the  right  to  use  the  article  for  all  the  pur- 
poses of  the  patent  so  long  as  it  endures.  He  may  use  it 
where,  when,  and  how  he  pleases,  and  may  dispose  of  the 
same  unlimited  right  to  another.  This  has  long  been  the 
settled  doctrine  of  this  and  all  patent  courts.  MitcJieU  v. 
Hawley^  16  Wall.  544;  Livingston  v.  Woodwarth^  14  How. 
546,  550;  Adams  v.  Burks,  17  Wall.  453,  456;  Folding  Bed 
Case  {Keeler  v.  Standard  Folding  Bed  Co.),  157  U.  S. 
659,  666.  By  such  an  unconditional  sale  of  the  thing  pat- 
ented it  is  said  to  be  "  no  longer  within  the  limits  of  the  mo- 
nopoly. It  passes  outside  of  it,  and  is  no  longer  under  the 
protection  of  the  act  of  Congress." 

In  the  cases  cited  above,  as  well  a&  in  the  leading  case  of 
Bloomer  v.  McQitewany  14  How.  539,  the  statement  that  a 
purchaser  of  a  patented  machine  has  an  unlimited  right  to 
use  it  for  all  the  purposes  of  the  invention,  so  long  as  the 
identity  of  the  machine  is  preserved,  was  made  of  one  who 
bought  unconditionally,  that  is,  subject  to  no  specified  limi- 
tation upon  his  right  of  use.  The  question  of  the  effect  of 
limitations  upon  the  right  of  use  arose,  however,  in  MitcheU 
V.  Hawley,  and  there  we  find  the  distinction  was  deemed 
material  and  the  effect  declared. 

In  that  case  one  Taylor  was  the  patentee,  under  a  grant 
for  a  term  of  fourteen  years,  for  a  machine  for  felting  hats. 
By  what  Mr.  Justice  Clifford  calls  "  a  conveyance  of  license, 
subject  to  certain  restrictions  or  limitations,'^  [20J  one 
Bayley  was  given  the  ''  exclusive  right  to  make  and  use  and 
to  license  to  others  the  right  to  use  the  said  machines  in  the 
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States  of  Massachusetts  and  New  Hampshire,  during  the 
remainder  of  the  original  term  of  said  letters-patent,"  sub- 
ject to  a  stipulation  that  "  the  licensee  shall  not  in  any  way, 
or  form,  dispose  of,  sell,  or  grant  any  license  to  use  the  said 
machines  beyond  the  expiration  of  the  original  term.'' 
There  was  also  a  provision  that  if  the  term  of  the  patent 
should  be  extended  Bayley  should  have  the  right  to  control 
the  same  in  those  two  States,  upon  paying  a  reasonable  com- 
pensation, etc. 

Bayley,  as  such  licensee,  made  and  sold  four  machines  to 
the  appellant  Mitchell,  with  the  right  to  use  them  for  felting 
hats  in  the  town  of  Haverhill,  Massachusetts,  **  under  Tay- 
lor's patent  bearing  date  May  3,  1864."  Before  the  patent 
expired  it  was  extended  for  the  further  term  of  seven  years, 
the  benefits  of  which  extension  for  the  said  two  States  were 
assigned  to  the  appellee  Hawley.  Hawley  then  filed  his  bill 
to  restrain  Mitchell  from  using  the  four  identical  machines 
which  had  been  sold  to  him  by  Bayley.  From  a  decree  re- 
straining their  further  use  Mitchell  appealed.  Mr.  Justice 
Clifford,  before  stating  the  facts  upon  which  the  judgment 
must  rest  as  to  the  right  of  Mitchell  as  the  purchaser  of 
the  machines  to  continue  their  use  after  the  expiration  of 
the  original  term  of  Taylor's  patent,  and  after  directing  at- 
tention to  what  he  termed  "the  well-grounded  distinction 
between  the  grant  of  the  right  to  make  and  vend  the  pat- 
ented machine  and  the  grant  of  the  right  to  use  it,"  which, 
he  says,  "  was  first  satisfactorily  pointed  out  by  the  late  Chief 
Justice  Taney,  with  his  accustomed  clearness  and  precision," 
says  (p.  548) : 

"Purchasers  of  tlie  exclusive  privilege  of  making  or  vending  the 
patented  machine  hold  the  whole  or  a  portion  of  the  franchise  wlilch 
the  patent  secures,  depending  upon  the  nature  of  the  conveyance,  and 
of  course  the  interest  [21]  which  the  purchaser  acquires  terminates 
at  the  time  Umited  for  its  continuance  by  the  law  which  created  the 
franchise,  unless  it  is  expressly  stipiilated  to  the  contrary.  But  the 
purchaser  of  the  implement  or  machine  for  the  purpose  of  using  it  in 
the  ordinary  pursuits  of  life  stands  on  different  grounds,  as  he  does 
not  acquire  any  right  to  construct  another  machine  either  for  his  own 
use  or  to  be  vended  to  another  for  any  purpose.  Ck)mplete  title  to  the 
inidement  or  madiine  purchased  becomes  vested  In  the  vendee  by  tba 
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sale  and  purchase,  bat  he  acquires  no  portion  of  the  franchise,  as  the 
machine,  when  it  ri^tfnlly  passes  from  the  patentee  to  the  purchaser, 
ceases  to  be  within  the  limits  of  the  monopoly.** 

In  the  succeeding  paragraph  he,  in  effect,  limits  what  was 
above  said  to  unconditional  sales  of  such  patented  machines 
by  adding  this: 

**  Patented  implements  or  machines  sold  to  be  used  In  the  ordinary 
pursuits  of  life  become  the  private  individual  property  of  the  pur- 
chasers, and  are  no  longer  specifically  protected  by  the  patent  laws 
of  the  State  where  the  implements  or  machines  are  owned  and  used. 
Sales  of  the  kind  may  be  made  by  the  patentee  with  or  without  con- 
ditions, as  in  other  cases,  bat  where  the  sale  is  absolute,  and  without 
any  conditions,  the  rule  is  well  settled  that  the  purchaser  may  con- 
tinue to  use  the  implement  or  machine  purchased  until  it  is  worn  out, 
or  he  may  repair  It  or  improve  upon  it  as  he  pleases,  in  same  manner 
as  if  dealing  with  property  of  any  other  kind." 

The  force  and  bearing  of  this  opinion  cannot  be  escaped 
by  suggesting  that  the  court  was  referring  to  mere  common- 
law  contractual  conditions,  for  the  suit  was  to  restrain 
infringement  by  the  use  of  four  machines  which  had  been 
s(dd,  not  leased. 

That  the  bill  was  one  alleging  and  seeking  to  enjoin  fur- 
ther use  as  an  infringement  of  the  patent  is  shown  by  the 
statement  that  'Hhey,"  referring  to  the  purchaser  [22]  Mit- 
chell and  those  associated  with  him,  "  appeared  to  the  suits 
and  filed  an  answer  setting  up  as  a  defense  to  the  charge  of 
infringement  that  they  are  by  law  authorized  to  continue  the 
use  of  the  four  machines  just  the  same  under  the  extended 
letters-patent  as  they  had  the  right  to  do  under  the  original 
patent,  when  the  purchase  was  made  by  those  under  whom 
they  claim,  which  is  the  only  question  in  the  case." 

The  question  argued,  as  shown  by  the  brief,  as  set  out  in 
the  report,  was  there,  as  here,  that  by  a  sale  of  the  machines 
^^they  were  taken  out  of  the  reach  of  the  patent  law  alto- 
gether, and  that  as  long  as  the  machines  themselves  lasted, 
the  owner  could  use  them."  For  the  patentee  it  was  urged 
that  ^'  the  right  to  make  and  use  and  to  license  others  to  use 
was  expressly  limited  by  apt  words,  showing  clearly  an  in- 
tent that  it  diould  not  survive  the  original  term  of  the  pat- 
ent." This  latter  was  the  argument  which  prevailed.  Mr. 
Justice  Clifford,  after  referring  to  the  principle  of  law  that 
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one  cannot  convey  a  better  title  or  right  than  he  has,  said 
(p.  550),  touching  the  restriction  imposed  by  Bayley  on  the 
machines  sold  by  him  to  Mitchell : 

"The  form  of  the  license  which  he  gave  to  the  pnrchasers  shows 
conclusively  that  he  understood  that  he  was  not  empowered  to  give 
a  license  which  should  extend  beyond  that  limitation." 

Later,  referring  to  this  sale  with  license  to  use,  the  learned 
Justice  says  (p.  551) : 

"The  terms  of  the  license  which  the  seller  gave  to  the  purchasers 
were  sufficient  to  put  them  upon  inquiry,  and  it  Is  quite  obvious  that 
the  means  of  knowledge  were  at  hand,  and  that  if  they  had  made  the 
least  inquiry  they  would  have  ascertained  that  their  grantor  could  not 
give  them  any  title  to  use  the  machine  beyond  the  period  of  fourteen 
years  from  the  date  of  the  original  letters-patent,  as  he  was  only  a 
licensee  and  never  had  any  power  to  sell  a  machine  so  as  to  with- 
draw it  indefinitely  from  the  operation  of  the  franchise  secured  by 
the  patent." 

[28]  The  distinction  between  the  sale  of  a  machine  free 
from  specific  restrictions  upon  the  right  of  use  and  a  sale 
subject  to  such  limitations  becomes  the  more  evident,  in  view 
of  the  fact  that  but  for  the  license  to  use  only  for  the  re- 
mainder of  the  original  patent  term  the  purchaser  would 
have  acquired  the  right  to  continue  the  use  during  an  ex- 
tended term  of  the  same  patent.  This  was  the  express  hold- 
ing in  the  two  prior  cases  of  Wilson  v.  Rousseau^  i  How. 
646,  and  Bloomer  v.  McQuewan^  14  How.  539,  where  the  un- 
limited right  of  use  by  an  unconditional  purchaser  was  laid 
down  in  the  strongest  terms,  and  which  cases  are  now  re- 
lied upon  by  counsel  in  this  case  as  equally  applicable  to  a 
sale  subject  to  a  restricted  use. 

It  is  obvious  that  if  Taylor,  the  patentee,  could  authorize 
Bayley  to  make  and  sell  the  patented  machines,  subject  to 
the  restriction  that  he  should  not  sell  for  use  beyond  the 
terms  of  the  original  patent,  and  that  a  purchaser  of  the 
machines  so  made  and  sold  by  Bayley,  with  notice,  would 
infringe  the  extended  patent  by  a  use  after  the  original 
term  had  expired,  it  is  because  the  exclusive  right  of  the 
patentee  embraces  the  right  to  make  and  sell  patented  ma- 
chines subject  to  restrictions  upon  the  right  of  use,  T^hich, 
if  not  observed,  will  support  an  action  for  infringement 
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An  absolute  and  unconditional  sale  operates  to  pass  the 
patented  thing  outside  the  boundaries  of  the  patent,  because 
such  a  sale  implies  that  the  patentee  consents  that  the  pur- 
chaser may  use  the  machine  so  long  as  its  identity  is  pre- 
served. This  implication  arises,  first,  because  a  sale  without 
reservation,  of  a  machine  whose  value  consists  in  its  use,  for 
a  consideration,  carries  with  it  the  presumption  that  the 
right  to  use  the  particular  machine  is  to  pass  with  it.  The 
rule  and  its  reason  is  thus  stated  in  Bobinson  on  Patents, 
§824: 

"The  sale  must  furthermore  be  unconditional.  Not  only  may  the 
patentee  impose  conditions  limiting  the  use  of  the  patented  article, 
[24]  upon  his  grantees  and  express  licensees,  but  any  person  having 
the  right  to  seU  may  at  the  time  of  sale  restrict  the  use  of  his  vendee 
within  si)eclfic  boundaries  of  time  or  place  or  method,  and  these  wlU 
then  become  the  measure  of  the  implied  license  arising  from  the  sale." 

The  argument  for  the  defendants  ignores  the  distinction 
between  the  property  right  in  the  materials  composing  a  pat- 
ented machine,  and  the  right  to  use  for  the  purpose  and  in 
the  manner  pointed  out  by  the  patent.  The  latter  may  be 
and  often  is  the  greater  element  of  value,  and  the  buyer  may 
desire  it  only  to  apply  to  some  or  all  of  the  uses  included 
in  the  invention.  But  the  two  things  are  separable  rights. 
If  sold  unreservedly  the  right  to  the  .entire  use  of  the  in- 
vention passes,  because  that  is  the  implied  intent;  but  this 
right  to  use  is  nothing  more  nor  less  than  an  unrestricted 
license  presumed  from  an  unconditional  sale.  A  license  is 
not  an  assignment  of  any  interest  in  the  patent.  It  is  a 
mere  permission  granted  by  the  patentee.  It  may  be  a 
license  to  make,  sell  and  use,  or  it  may  be  limited  to  any 
one  of  these  separable  rights.  If  it  be  a  license  to  use,  it 
operates  only  as  a  right  to  use  without  being  liable  as  an 
infringer.  If  a  licensee  be  sued,  he  can  escape  liability  to 
the  patentee  for  the  use  of  his  invention  by  showing  that  the 
use  is  within  his  license.  But  if  his  use  be  one  prohibited  by 
the  license,  the  latter  is  of  no  avail  as  a  defense.  As  a  license 
passes  no  interest  in  the  monopoly,  it  has  been  described  as 
a  mere  waiver  of  the  right  to  sue  by  the  patentee.  Bobinson 
on  Patents,  §§  806, 808. 
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W«  repeat  The  pn^rty  right  to  a  patented  machine 
may  pass  to  a  purchaser  with  no  right  of  use,  or  with  only 
the  rig^t  to  use  in  a  specified  way,  or  at  a  specified  place, 
or  for  a  ^edfied  purpose.  The  unlimited  right  of  exclusive 
use  which  is  possessed  by  and  guaranteed  to  the  patentee 
will  be  granted  if  the  sale  be  unoonditlonaL  But  if  the 
right  of  use  be  confined  by  specific  restriction,  the  use  not 
permitted  is  necessarily  reserved  to  the  patentee.  [25]  If 
that  reserved  control  of  use  of  the  machine  be  violated,  the 
patent  is  thereby  invaded.  This  right  to  sever  ownership 
and  use  is  deducUiJe  from  the  nature  of  a  patent  monopoly 
and  is  recognized  in  the  eases. 

In  Sawin  v.  OvXld^  1  Gall.  485,  Mr.  Justice  Story,  as  far 
back  as  1813,  recognized  the  distinction  by  holding  that  a 
sale  of  patented  machines  under  an  execution  against  the 
patentee  did  not  render  the  sheriff  liable  under  a  statute 
which  made  any  person  liable  who  should  sell  a  patented 
device  without  consent  of  the  patentee,  because  the  sheriff 
had  merely  sold  the  materials  and  had  not  undertaken  to 
pass  any  right  of  use.  But  in  Wilder  v.  Kentj  15  Fed.  Rep. 
217,  it  was  held  that  under  such  an  execution  sale  there 
passed  whatever  right  of  use  the  debtor  had  if  the  sale  was 
unconditional. 

Judge  Lowell,  in  Porter  Needle  Co.  v.  National  Needle  Co., 
17  Fed.  Eep.  536,  after  saying  that  an  absolute  and  unquali- 
fied sale  of  a  patented  machine  carried  with  it  the  right  of 
use,  said : 

"  But  the  mere  value  of  a  patented  machine  is  often,  as  is  proved 
to  be  in  this  case,  insignificant  in  comparison  with  the  value  of  its 
use;  and  the  courts  have  permitted  a  severance  of  ownersMp  and 
right  of  use,  if  the  patentee  has  chosen  to  dissever  tbem  and  if  his 
Intent  is  not  do«btful/' 

It  is  plain  from  the  power  of  the  patentee  to  eub-ddvide 
his  exclusive  right  of  use  that  when  he  makes  and  sells  a 
patented  device  that  the  extent  of  the  lic^ose  to  use  which 
is  carried  by  the  sale  must  depend  upon  whether  any  restric- 
tion was  placed  upon  the  use  and  brought  h(mie  to  the  per- 
son acquiring  the  article^ 


Digitized  by  VJOOQIC 


HENBT  V.  A.  B.  DCCS  COMPANY.  766 

Opinion  of  the  Ooort 

That  here  the  patentee  did  not  intend  to  sell  the  machine 
made  by  it  subject  to  an  unrestricted  use  is  of  course  unde- 
niable from  the  words  upon  the  machine,  viz : 

^UCKNSE  BliTBICTION.^ 

"This  machine  is  sold  by  the  A.  B.  Dick  Co.,  with  the 
[26]  license  restriction  that  it  may  be  used  only  with  the 
stencil,  paper,  ink  and  other  supplies  made  by  A.  B. 
Dick  Co." 

The  meaning  and  purpose  of  this  restriction  was  that 
while  the  property  in  the  machine  was  to  pass  to  the  pur- 
chaser, the  right  to  use  the  invention  was  restricted  to  use 
with  other  articles  required  in  its  practical  operation,  sup- 
plied by  the  patentee.  It  was  stated  at  the  bar,  and  appears 
fully  in  the  opinion  of  Judge  Ray  (149  Fed.  Rep.  424), 
who  decided  the  case  in  the  Circuit  Court,  that  the  patentee 
sold  its  machines  at  cost,  or  less,  and  depended  upon  the 
profit  realized  from  the  sale  of  other  non-patented  articles 
adapted  to  be  used  with  the  machine,  and  that  it  had  put  out 
many  thousands  of  such  machines  under  the  same  license 
restriction.  Such  a  sale,  while  transferring  the  property 
right  in  the  machine,  carries  with  it  only  the  right  to  use 
it  for  practicing  the  invention  according  to  the  terms  of 
the  license.  To  no  other  or  greater  extent  does  the  patentee 
consent  to*  the  use  of  the  machine.  When  the  purchaser  is 
sued  for  infringement  by  using  the  device,  he  may  defend 
by  pleading,  not  the  general  and  unlimited  license  which  is 
carried  by  an  unconditional  sale,  but  the  limited  license 
indicated  by  the  metal  tablet  annexed  to  the  machine.  If 
the  use  is  not  one  permitted,  it  is  plainly  an  infringing  use. 

If,  then,  we  assume  that  the  violation  of  restrictions  upon 
the  use  of  a  machine  made  and  sold  by  the  patentee  may 
be  treated  as  infringement,  we  come  to  the  question  of  the 
kind  of  limitation  whidi  may  be  lawfully  imposed  up^n  a 
purdiaser. 

To  begin  with,  the  purchaser  must  have  notice  that  he 
buys  with  only  a  qualified  right  of  use.  He  has  a  right  to 
assume,  in  4&e  absenoe  of  knowledge,  tia^  the  sell^  passes 
an  nnomditional  titb  ia  titt  iiMluDii}  witJi  no  limitations 
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upon  the  use.  Where,  then,  is  the  line  between  a  lawful  and 
an  unlawful  qualification  upon  the  use?  This  is  a  question 
of  statutory  construction.  But  with  what  eye  [27]  shall 
we  read  a  meaning  into  it!  It  is  a  statute  creating  and 
protecting  a  monopoly.  It  is  a  true  monopoly,  one  having 
its  origin  in  the  ultimate  authority,  the  Constitution.  Shall 
we  deal  with  the  statute  creating  and  guaranteeing  the  ex- 
clusive right  which  is  granted  to  the  inventor  with  the  nar- 
row scrutiny  proper  when  a  statutory  right  is  asserted  to 
uphold  a  claim  which  is  lacking  in.  those  moral  elements 
which  appeal  to  the  normal  man?  Or  shall  we  approach 
it  as  a  monopoly  granted  to  subserve  a  broad  public  policy, 
by  which  large  ends  are  to  be  attained,  and,  therefore,  to 
be  construed  so  as  to  give  effect  to  a  wise  and  beneficial 
purpose?  That  we  must  neither  transcend  the  statute,  nor 
cut  down  its  clear  meaning,  is  plain.  In  Bement  v.  ^a- 
tional  Harrow  Co.^  186  U.  S.  70,  89,  90,  91  and  92,  this 
court  quoted  with  approval  the  language  of  Chief  Justice 
Marshall  in  Grant  v.  Raymond^  6  Pet.  218,  241.  Con- 
cerning the  favorable  view  which  the  law  takes  as  to  the 
protection  extended  to  the  exclusive  right,  the  court,  through 
Chief  Justice  Marshall,  said: 

"It  is  the  reward  stipulated  for  the  advantages  derived  by  the 
pubUe  for  the  exertions  of  the  Individual,  and  is  intended  as  a 
stimnlus  to  those  exertions.  The  laws  which  are  passed  to  give  effect 
to  this  purpose  ought,  we  tliink,  to  be  construed  in  the  spirit  in  which 
they  have  l)een  made ;  and  to  execute  the  contract  fairly  on  the  part 
of  the  United  States,  where  tiie  fuU  benefit  has  been  actually  received, 
if  this  can  be  done  without  transcending  the  intention  of  the  statute, 
or  countenancing  acts  which  are  fraudulent  or  may  prove  mlchlevous. 
The  public  yields  nothing  which  it  lias  not  agreed  to  yield ;  it  receives 
aU  which  it  has  contracted  to  receive.  The  fuU  benefit  of  the  dis- 
covery, after  its  enjoyment  by  the  discoverer  for  fourteen  years,  is 
preserved,  and  for  his  exclusive  enjoyment  of  it  during  that  time  the 
public  faith  is  pledged.'* 

If  the  patent  be  for  a  machine,  the  monopoly  extends 
to  the  right  of  making,  selling  and  using,  and  these  are 
[38]  separable  and  substantial  rights.  In  Bloomer  v.  Mc- 
Quewan^  14  How.  589,  547,  it  is  said  that  the  grant  is  of 
*^the  right  to  exclude  every  one  from  making,  using  or 
rending  the  tiling  without  the  permissioii  of  the  owner." 
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In  Bement  v.  National  Harrow  Oo.^  186  U.  S.  70,  90,  there 
was  involved  the  legality  of  certain  contracts  between  pat- 
entees of  and  dealers  in  patented  harrows.  The  purpose 
and  effect  of  the  combination  and  of  the  contracts  between 
the  parties  was  to  fix  and  keep  up  the  prices  at  which 
licensees  might  sell  the  patented  harrows.  It  was  claimed 
that  the  combination  and  contracts  were  obnoxious  to  the 
Sherman  Act;  but,  upon  the  other  side,  it  was  said  that  as 
the  contracts  concerned  only  the  sale  of  patented  articles 
that  act  did  not  apply.  The  character  of  the  monopoly 
granted  under  the  patent  act  was  therefore  involved.  Touch- 
ing the  right  of  the  patentee  to  exclude  all  others  from  the 
use  of  his  invention,  the  court  quoted  with  approval  what 
was  said  in  the  Button  Fastener  Casea^  77  Fed.  Rep.  288,  as 
follows: 

"  If  be  sees  fit,  he  may  reserve  to  himself  the  exclusive  use  of  his 
invention  or  discovery.  If  he  wiU  neither  use  his  device  nor  permit 
others  to  use  it»  he  has  but  suppressed  his  own.  That  the  grant  is 
made  upon  the  reasonable  expectation  that  he  will  either  put  his 
invention  to  practical  use  or  permit  others  to  avail  themselves  of  it 
upon  reasonable  terms,  is  doubtless  true.  This  expectation  is  based 
alone  upon  the  supposition  that  the  patentee's  interest  will  induce 
him  to  use,  or  let  others  use,  his  invention.  The  public  has  retained 
no  other  security  to  enforce  such  expectations.  A  suppression  can 
endure  but  for  the  life  of  the  patent,  and  the  »]isclosure  he  has  made 
wiU  enable  all  to  enjoy  the  fruit  of  his  genius.  His  title  Is  exclusive, 
and  so  clearly  within  the  constitutional  provisions  in  respect  of  pri- 
vate property  that  he  is  neither  bound  to  uae  his  discovery  himself 
nor  permit  others  to  use  it." 

[29J  In  the  Paper  Bag  Patent  Case,  210  U.  S.  405,  this 
right  to  exclude  others  from  all  use  of  the  invention  was 
held  to  be  so  comprehensive  that  a  patentee  was  allowed 
to  restrain,  by  injunction,  one  who  was  infringing  his  pat- 
ent, although  he  had,  during  a  long  term  of  years,  neither 
used  his  invention  himself,  nor  allowed  others  to  use  it. 

That  there  are  limitations  upon  the  right  of  vending  and 
using  a  patented  machine  may  be  conceded.  Thus,  if  the 
thing  patented  belong  to  a  class  of  things  which  on  account 
of  their  inherent  danger  to  the  public  safety  or  health  can- 
not be  sold  or  used  because  prohibited  by  an  exertion  of  the 
police  power  of  a  State,  they  will  not  be  immune  to  such  a 
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law  because  patented.  Upon  this  ground  a  patent  f<»r  ^  an 
improved  burning  oil,"  was  held  not  to  take  the  article  with- 
out the  operation  of  a  state  statute  forbidding  the  sale  of  oil 
which  was  unsafe  for  illuminating  purposes.  Patterson  v. 
Kentucky^  97  U.  S.  601.  And  so  in  the  Bement  Case^  the 
court  said  of  this  exclusive  grant  of  privilege  (p.  90) : 

"  It  is  true  that  in  certain  circumstances  the  sale  of  articles  rnann- 
factured  under  letters  patent  may  be  prevented  when  the  use  of  suck 
article  may  be  subject,  within  the  several  States,  to  the  control  which 
they  may  respectively  impose  in  the  legitimate  exercise  of  their 
powers  over  their  purely  domestic  affairs,  whether  of  internal  com- 
merce or  of  police  regulation." 

In  that  case  the  question  was  not  one  of  infringement,  but 
one  arising  in  a  suit  to  enforce  certain  contracts  directly  re- 
straining commerce  in  patented  articles  which  were  claimed 
to  violate  the  Sherman  law,  although  the  agreements  coverec 
only  patented  articles.  The  court,  after  referring  to  the 
exceptions  to  the  patentee's  monopoly  resulting  from  con- 
flict with  the  police  power  of  the  State,  said  (p.  91) : 

"Notwithstanding  these  exceptions,  the  general  rule  is  absolute 
freedom  in  the  use  or  sale  of  rights  under  the  [S#]  patent  laws  of  tbe 
United  States.  The  very  object  of  these  laws  is  monopoly,  and  the 
rule  is,  with  few  exceptions,  that  any  conditions  which  are  not  in 
their  very  nature  illegal  with  regard  to  this  kind  of  property,  imposed 
by  the  patentee  and  agreed  to  by  the  licensee  for  tlie  right  to  manu- 
facture or  use  or  sell  the  article,  will  be  upheld  by  the  courts.  T%e 
fact  that  the  conditions  in  the  contracts  ke^  up  the  monopoly  or  fix 
prices  does  not  render  them  illegal." 

Now,  if  this  was  a  suit  to  recover  damages  upon  the 
contract  not  to  use  the  machine  except  in  connection  with 
other  articles  proper  in  its  use  made  by  the  patentee,  the 
only  possible  defense  would  be  that  the  agreement  was 
one  contrary  to  public  policy  in  that  it  affected  freedom  in 
the  sale  of  such  articles  to  the  user  of  such  machines.  But 
that  was  the  nature  of  the  defense  made  to  the  suit  to  en- 
force the  agreements  under  consideration  in  the  Bement 
Case.  The  court  in  that  case  found  that  the  contracts  did 
include  interstate  commerce  within  their  provisions  and 
restrained  interstate  trade,  but  with  reference  to  the  Sher- 
man Act  said  (p.  92) : 
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**  But  thftt  statute  dearly  does  not  refer  to  fliat  kied  of  a  resftkraint 
of  Interstate  commerce  which  may  arise  from  reasonable  and  legal 
conditions  Imposed  npon  the  assignee  or  licensee  of  a  patent  by  the 
owner  thereof,  restricting  the  terms  upon  which  the  article  may  be 
used  and  the  price  to  be  demanded  therefor.  Such  a  construction  of 
the  act  we  have  no  doubt  was  never  contemplated  by  Its  framens.*' 

As  to  whether  the  restrictions  upon  sales  imposed  by 
the  agreements  were  ^^  legal  and  reasonable  conditions,"  the 
court  said  (p.  93) : 

**  The  provision  In  regard  to  the  price  at  which  the  licensee  would 
sell  the  article  manufactured  under  the  license  was  also  an  appro- 
priate and  reasonable  condition.  It  tended  to  keep  up  the  price  of  t^e 
Implements  manu[81}factured  and  sold,  but  that  was  only  rocognle- 
log  the  nature  of  the  property  dealt  in,  and  providing  for  its  value 
so  far  as  possible.  This  the  parties  were  legally  entitled  to  do.  The 
owner  of  a  patented  article  can,  of  course,  charge  such  price  as  he 
may  choose,  and  the  owner  of  a  patent  may  assign  It  or  seU  the  rl^t 
to  manufacture  and  sell  the  article  patented  uiKm  the  condition  that 
the  assignee  shall  charge  a  certain  amount  for  such  article.** 

If  the  stipulation  in  an  agreement  between  patentees  and 
dealers  in  patented  articles,  which,  among  other  things, 
fixed  a  price  below  which  the  patented  articles  should  not 
be  sold,  would  be  a  reasonable  and  valid  condition,  it 
must  follow  that  any  other  reasonable  stipulation,  not 
inherently  violative  of  some  substantive  law,  imposed  by 
a  patentee  as  part  of  a  sale  of  a  patented  machine,  would 
be  equally  valid  and  enforceable.  It  must  also  follow,  that 
if  the  stipulation  be  one  which  qualifies  the  right  of  use 
in  a  machine  sold  subject  thereto,  so  that  a  breach  would  give 
rise  to  a  right  of  action  upon  the  contract,  it  would  be  at 
the  same  time  an  act  of  infringement,  giving  to  the  pat- 
entee his  choice  of  remedies. 

But  it  has  been  very  earnestly  said  that  a  condition  re- 
stricting the  buyer  to  use  it  only  in  connection  with  ink 
made  by  the  patentee  is  one  of  a  character  which  gives 
to  a  patentee  the  power  to  extend  his  monopoly  so  as  to 
cause  it  to  embrace  any  subject,  not  within  the  patent,  which 
he  chooses  to  require  that  the  invention  ^all  be  nsed  in 
connection  with.  Of  course  the  argument  does  not  mean 
that  the  effect  of  such  a  condition  is  to  cause  things  to  become 
patented  which  were  not  so  without  the  requirement    The 
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stencil,  the  paper  and  the  ink  made  by  the  patentee  will 
continue  to  be  unpatented.  Anyone  will  be  as  free  to  make, 
sell  and  use  like  articles  as  they  would  be  without  this  re- 
striction, save  in  one  particular — ^namely,  they  may  not  be 
sold  to  a  user  of  one  of  the  patentee's  machines  with  intent 
that  they  [33]  shall  be  used  in  violation  of  the  license. 
To  that  extent  competition  in  the  sale  of  such  articles,  for 
use  with  the  machine,  will  be  affected ;  for  sale  to  such  users 
for  infringing  purposes  will  constitute  contributory  in- 
fringement. But  the  same  consequence  results  from  the 
sale  of  any  article  to  one  who  proposes  to  associate  it  with 
other  articles  to  infringe  a  patent,  when  such  purpose  is 
known  to  the  seller.  But  could  it  be  said  that  the  doctrine 
of  contributory  infringement  operates  to  extend  the  mo- 
nopoly of  the  patent  over  subjects  not  within  it  because 
one  subjects  himself  to  the  penalties  of  the  law  when  he 
sells  unpatented  things  for  an  infringing  use?  If  a  pat- 
entee says,  "I  may  suppress  my  patent  if  I  will.  I  may 
make  and  have  made  devices  under  my  patent,  but  I  will 
neither  sell  nor  permit  anyone  to  use  ttie  patented  things," 
he  is  within  his  right,  and  none  can  complain.  But  if  he 
says, "  I  will  sell  with  the  right  to  use  only  with  other  things 
proper  for  using  with  the  machines,  and  I  will  sell  at  the 
actual  cost  of  the  machines  to  me,  provided  you  will  agree 
to  use  only  such  articles  as  are  made  by  me  in  connection 
therewith,"  if  he  chooses  to  take  his  profit  in  this  way, 
instead  of  taking  it  by  a  higher  price  for  the  machines, 
has  he  exceeded  his  exclusive  right  to  make,  sell  and  use  his 
patented  machines?  The  market  for  the  sale  of  such  arti- 
cles to  the  users  of  his  machine,  which,  by  such  a  condition, 
he  takes  to  himself,  was  a  market  which  he  alone  created  by 
the  making  and  selling  of  a  new  invention.  Had  he  kept 
his  invention  to  himself,  no  ink  could  have  been  sold  by 
others  for  use  upon  machines  embodying  that  invention.  By 
selling  it  subject  to  the  restriction  he  took  nothing  from 
others  and  in  no  wise  restricted  their  legitimate  market 

A  like  objection  has  been  made  against  injunctions  re- 
straining the  sale  for  infringing  purposes  of  a  single  element 
in  a  patent  combination.  It  was  said  that  to  enjoin  such 
sales,  although  the  thing  sold  was  intended  [33]  to  be  used 
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with  other  elements  to  complete  an  infringing  combination, 
was  to  extend  the  scope  of  the  patent  so  as  to  give  to  the 
patentee  the  same  advantage  as  if  the  element  had  been 
claimed  alone.  But  in  Davis  Electrical  Co.  v.  Edison  Co.j 
60  Fed.  Rep.  276,  280,  Judge  Putnam  answered  this,  saying: 

"  Neither  in  such  instances,  nor  in  the  case  at  bar,  is  the  course  of 
the  law  to  be  turned  aside  because  the  practical  result  may  be  to 
giwe  a  patentee  for  the  time  being  more  than  the  patent  office  con- 
templated, nor  is  the  patentee  to  be  deprived  of  his  just  rights  because 
under  some  circumstances  he  gets  incidental  advantages  beyond  what 
he  expressly  bargained  for.  We  do  not  in  terms  give  the  patentee 
the  benefit  of  a  claim  for  the  filament  alone,  nor  prohibit  its  use  in 
some  other  combination  than  that  set  out  in  the  second  claim,  if  some 
ingenious  way  of  making  such  other  combination  is  ever  discovered." 

In  Thoms&n-Houston  Co.  v.  Kelsey  Co.^  72  Fed.  Rep. 
1016,  the  language  was  adopted  by  Judge  Townsend. 

Neither  can  we  see  that  the  liability  of  the  defendants 
for  aiding  and  abetting  an  infringing  use  by  Miss  Skou 
would  be  different  whether  she  had  made  her  machine  in 
open  defiance  of  the  rights  of  the  patentee  or  had  bought 
it  under  conditions  limiting  her  right  of  use.  If  she  had 
made  it,  she  would  have  been  liable  to  an  action  for  in- 
fringement for  making;  and  if  she  used  it,  she  would  become 
liable  for  such  infringing  use.  But  if  the  defendants  knew 
of  the  patent  and  that  she  had  unlawfully  made  the  pat- 
ented article,  and  then  sold  her  ink  or  other  supplies  without 
which  she  could  not  operate  the  machine,  with  the  intent 
and  purpose  that  she  should  use  the  infringing  article  by 
means  of  the  ink  supplied  by  them^  they  would  assist  in  her 
infringing  use. 

"Contributory  infringement,"  says  Judge  Townsend  in 
Thomson-Houston  Co.  v.  Kelsey  Co.^  72  Fed.  Rep.  1016, 
[34]  1017,  "  has  been  well  defined  as  the  intentional  aiding 
of  one  person  by  another  in  the  unlawful  making  or  sell- 
ing or  using  of  the  patented  invention."  To  the  same  effect 
are  Wallace  v.  Holmes^  29  Fed.  Cases,  74,  79;  Risdon  Iron 
(6  Locomotive  Works  v.  Trent ^  92  Fed.  Rep.  375 ;  Thomson- 
Houston  Co.  V.  Ohio  Brass  Works^  80  Fed.  Rep.  712 ;  Ameri- 
can Graphophone  Co.  v.  Hawthorne^  92  Fed.  Rep.  516. 
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In  the  Risdon  Case^  a  member  of  the  firm  wfaidi  BUide  tii0 
plans  for  the  construction  of  certain  mining  machinery  to 
b^  made  in  the  owner's  shop,  and  then  superintended  its 
erection  at  the  mine,  was  held  to  be  guilty  of  infringement, 
though  he  neither  personally  made  nor  used  the  machines 
which  were  found  to  be  an  infringement  of  valid  patents. 
In  American  Graphophone  Co.  v.  Hawthorne^  (me  who  wAA 
a  machine  with  knowledge  that  it  was  to  be  used  to  pro- 
duce an  infringing  article  was  held  to  be  liable  as  an  in- 
fringer. 

For  the  purpose  of  testing  the  consequence  of  a  ruling 
which  will  support  the  lawfulness  of  a  sale  of  a  patented 
machine  for  use  only  in  connection  with  supplies  necessary 
for  its  operation  bought  from  the  patentee,  many  fanciful 
suggestions  of  conditions  which  might  be  imposed  by  a 
patentee  have  been  pressed  upon  us.  Thus  it  is  said  that  a 
patentee  of  a  coffee  pot  might  sell  on  condition  tiiat  it  be 
used  only  with  coffee  bought  from  him,  or,  if  the  article  be 
a  circular  saw,  that  it  might  be  sold  on  condition  that  it  be 
used  only  in  sawing  logs  procured  from  him.  These  and 
other  illustrations  are  used  to  indicate  that  this  method  of 
marketing  a  patented  article  may  be  carried  to  such  an 
extent  as  to  inconvenience  the  public  and  involve  innocent 
people  in  unwitting  infringements.  But  these  iUustratioBS 
all  fail  of  their  purpose,  because  the  public  is  always  free 
to  take  or  refuse  the  patented  article  on  the  terms  imposed. 
If  they  be  too  onerous  or  not  in  keeping  with  the  benefits, 
the  patented  article  will  not  find  a  market  The  public, 
by  permitting  the  invention  to  go  unused,  loses  nothing  [86] 
which  it  had  before,  and  when  the  patent  expires  will  be 
free  to  use  the  invention  without  compensation  or  restric- 
tion. This  was  pointed  out  in  the  Paper  Bag  Case^  where 
the  inventor  would  neither  use  himself  nor  allow  others  to 
use,  and  yet  was  held  entitled  to  restrain  infringement, 
because  he  had  the  exclusive  right  to  keep  all  others  from 
using  during  the  life  of  the  patent  This  larger  right 
embraces  the  lesser  of  permitting  others  to  use  up<m  such 
terms  as  the  patentee  chooses  to  prescribe.  It  must  not 
be  forgotten  that  we  are  dealing  with  a  constitutional  and 
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statutory  monopoly.  An  attack  upon  the  rights  under  a 
patent  because  it  secures  a  monopoly  to  make,  to  sell  and 
to  use,  is  an  attack  upon  the  whole  patent  system.  We  are 
not  at  liberty  to  say  that  the  Constitution  has  unwisely 
provided  for  granting  a  monopolistic  right  to  inventors,  or 
that  Congress  has  unwisely  failed  to  impose  limitations 
upon  the  inventor's  exclusive  right  of  use.  And  if  it  be 
that  the  ingenuity  of  patentees  in  devising  ways  in  which 
to  reap  the  benefit  of  their  discoveries  requires  to  be  re- 
strained, Congress  alone  has  the  power  to  determine  what 
restraints  shall  be  imposed.  As  the  law  now  stands  it  con- 
tains none,  and  the  duty  which  rests  upon  this  and  upon 
every  other  court  is  to  expound  the  law  as  it  is  written. 
Arguments  based  upon  suggestions  of  public  policy  not 
recognized  in  the  patent  laws  are  not  relevant.  The  field 
to  which  we  are  invited  by  such  arguments  is  legislative, 
not  judicial.  The  decisions  of  this  court,  as  we  have  con- 
strued them,  do  not  so  limit  the  privilege  of  the  patentee, 
and  we  could  not  so  restrict  a  patent  grant  without  over- 
ruling the  long  line  of  judicial  decisions  from  Circuit  Courts 
and  Circuit  Courts  of  Appeal,  heretofore  cited,  thus  in- 
flicting disastrous  results  upon  individuals  who  have  made 
large  investments  in  reliance  upon  them. 

The  conclusion  we  reach  is  that  there  is  no  difference, 
in  principle,  between  a  sale  subject  to  specific  restrictions 
as  to  the  time,  place  or  purpose  of  use  and  restrictions 
[36]  requiring  a  use  only  with  other  things  necessary  to  the 
use  of  the  patented  article  purchased  from  the  patentee.  If 
the  violation  of  the  one  kind  is  an  infringement,  the  other  is 
also.  That  a  violation  of  any  such  restriction  annexed  to  a 
sale  by  one  with  notice  constitutes  an  infringing  use  has 
been  decided  by  a  great  majority  of  the  Circuit  Courts  and 
Circuit  Courts  of  Appeal,  and  has  come  to  be  a  well-recog- 
nized principle  in  the  patent  law,  in  accordance  with  which 
vast  transactions  in  respect  to  patented  articles  have  been 
conducted.  But  it  is  now  said  that  the  numerous  decisions 
by  the  lower  courts  have  been  erroneous  in  respect  to  the 
proper  construction  of  the  limit  of  the  monopoly  conferred 
by  a  patent,  and  that  they  should  now  be  overruled.   To  these 
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courts  has  been  committed  the  duty  of  interpreting  and  ad- 
ministering the  patent  law.  There  is  no  power  in  this  court 
to  review  their  judgments,  except  upon  a  writ  of  certiorari, 
or  to  direct  their  decisions,  save  through  a  certified  inter- 
rogatory for  direction  upon  a  question  of  law.  This  power 
to  review  by  certiorari  is  one  which  has  been  seldom  exer- 
cised in  patent  cases.  A  line  of  decisions,  which  has  come 
to  be  something  like  a  rule  of  property,  under  which  large 
businesses  have  been  conducted,  should  at  least  not  be  over- 
ruled except  upon  reasons  so  clear  as  to  make  any  other  con- 
struction of  the  patent  law  inadmissible. 

The  earliest  of  the  reported  cases  in  which  the  precise 
question  here  presented  arose  were  cases  arising  in  suits  for 
the  infringement  of  a  patent  upon  an  iron  band  connected 
by  a  buckle,  intended  for  binding  cotton  bales.  The  band 
and  this  buckle  were  of  iron.  The  buckle  was  so  adjusted 
as  that  the  band  could  be  removed  from  the  bale  cmly  by 
cutting.  Upon  the  buckle  were  stamped  the  words:  "Li- 
censed to  use  only  once."  When  cut  from  the  bale  the  band 
and  buckle  were  sold  to  persons,  who  used  the  buckles  either 
upon  a  new  band,  or  one  repaired,  and  these  bands  were  sold 
to  planters  to  be  used  again  in  baling  [37]  cotton.  The 
question  arose  in  a  number  of  cases  as  to  whether  such  second 
use  of  the  buckles  by  one  with  notice,  was  an  infringing  use. 
In  American  Cotton  Tie  Co.  v.  Simmons^  3  Ban.  &  A.  320, 
Judge  Shepley  dismissed  the  bill.  The  case,  upon  appeal  to 
this  court,  was  reversed,  upon  the  ground  that  that  which 
had  been  done  after  the  first  use  was  a  reconstructicm,  and 
not  a  repair,  and  was,  therefore,  an  infringement.  106  U.  S. 
89.  The  court  did  not  pass  upon  the  question  whether  a 
second  use  of  the  buckles  would  be  an  infringing  use.  An- 
other case  arising  under  the  same  patent  was  that  of  Ameri- 
can Cotton  Tie  Supply  Co.  v.  Bvllard^  4  Ban.  &  A.  520,  de- 
cided by  Judge  Blatchford,  who  gave  the  question  great  con- 
sideration. "  It  is  manifest,"  says  Judge  Blatchford,  "  that 
the  owner  of  the  patents  intended,  by  the  stamps  upon  the 
buckles  and  the  imprints  on  the  billheads,  to  grant  a  re- 
stricted license  for  the  use  of  the  ties  and  the  buckles,  and 
that  the  intended  restriction  was  to  a  use  of  them  once  only, 
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as  baling  ties.  The  words,  ^licensed  to  use  onoe  only,' 
stamped  on  each  buckle,  were  a  notice  to  everyone  who 
handled  it  that  there  was  attached  to  it  a  restriction  in  the 
shape  of  a  license,  and  of  a  license  merely  to  use,  and  of  a 
license  to  use  only  once.  This  was  a  lawful  restriction." 
Concerning  the  question  of  the  effect  of  this  restriction 
upon  subsequent  buyers  of  the  cotton  with  its  bands  and 
buckles,  the  court  said : 

It  is  difficult  to  see  how,  in  view  of  the  facts  of  the  case,  the 
owners  of  these  patents  can  properly  be  said  to  have  sold  the  hackles 
for  the  purpose  of  allowing  them  to  be  used  in  the  ordinary  pursuits 
of  life  and  to  pass  into  the  markets  of  the  country  as  an  ordinary 
article  of  commerce.  ♦  ♦  ♦  The  original  Ucense  is  fairly  a  license 
to  have  the  buckle  and  the  band  confine  a  bale  untU  the  consumer 
jieeds  to  confine  the  bale  no  longer,  and  a  Ucense  for  no  longer  time. 
There  is  no  purchase  of  buckle  and  band  by  a  purchaser  of  the  baled 
cotton,  except  as  he  purchases  them  confining  the  cotton  [88]  and 
to  confine  it  untU  it  reaches  the  consumer,  and  such  purchase  of 
buckle  and  band  is,  in  effect,  only  a  purchase  of  them  subject  to  such 
original  license.  It  is  quite  as  reasonable  to  say  that  the  purchaser 
of  the  cotton  buys  subject  to  such  license  as  it  is  to  say  that  the 
licensor,  having  imposed  the  restricted  Ucense,  permits  it  to  be 
instantly  destroyed.  The  former  view  is  consistent  with  the  original 
intention,  and  the  latter  view  is  inconsistent  with  it 

As  indicating  the  trend  of  judicial  opinion  that  such  li- 
cense restrictions  annexed  to  patented  articles,  when  sold, 
constitute  licenses  under  the  patent,  and  that  their  violation 
by  persons  having  notice  constitutes  an  infringement  of  the 
patent,  we  here  set  out  in  the  margin  a  number  of  the  re- 
ported cases.^ 

It  would  lengthen  this  opinion  unreasonably  to  make 

*  Dickerscn  v.  MatheMon,  57  Fed.  Rep.  524,  Second  Circuit  Court  of 
Appeals ;  Heaton-Penin.  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  Rep.  288, 
Sixth  Circuit  Court  of  Appeals ;  Tubular  Rivet  Co.  v,  O'Brien,  ©3  Fed. 
Rep.  200;  Cortelyou  v.  Lowe,  111  Fed  Rep.  1005,  Second  Circuit  Court 
of  Appeals ;  Edison  Phonograph  Co.  v.  Kaufmann,  105  Fed.  Rep.  960 ; 
Edison  Phonograph  Co.  v.  Pike,  116  Fed.  Rep.  868;  Victor  Talking 
Machine  Co.  v.  The  Fair,  123  Fed.  Rep.  424,  Seventh  Circuit  Court  of 
^peals;  National  Phonograph  Co.  v.  ScKlegel,*t2:^  Fed.  Rep.  788;  The 
Fair  v.  Dover  Mfg.  Co.,  166  Fed.  Rep.  117 ;  Molian  Co.  v.  Juelg  Co.,  155 
Fed.  Rep.  119,  Second  Circuit  Court  of  Appeals;  A.  B.  Dick  Co.  v. 
Milwaukee  Co.,  168  Fed.  Rep.  930,  Seventh  Circuit  Court  of  Appeals; 
Croum  Cork  d  Seal  Co.  v.  Brooklyn  Co^  172  Fed.  Rep.  225;  Bupp  v. 
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[89]  quotations  from  these  opinions  to  show  eiUier  the 
grounds  upon  which  they  go  or  their  applicability.  Some 
of  them  concern  sales  subject  to  a  restriction  upon  the  price 
upon  resale,  and  others  relate  to  a  requirement  tiiat  the 
article  sold  shall  be  used  only  in  connection  with  certain 
other  things  to  be  bought  from  the  patentee.  We  deem  it 
well,  however,  to  refer  to  the  opinion  of  the  Circuit  Court  of 
Appeals  of  the  Eighth  Circuit,  delivered  by  Judge  (now 
Mr.  Justice)  Van  Devanter  in  National  Phonograph  Co.  v. 
Scfdegel^  cited  above,  because  it  draws  so  clearly  the  dis- 
tinction between  a  conditional  and  an  unconditional  sale  of 
a  patented  article.  Speaking  for  the  court.  Judge  Van  D^ 
vanter  said  (128  Fed.  Rep.  733,  785) : 

An  unconditional  or  unrestricted  sale  by  the  patentee,  or  by  a 
licensee  authorized  to  make  such  sale,  of  an  article  embodying  the 
patented  Invention  or  discovery,  passes  the  article  without  the  Umlts 
of  the  monopoly,  and  authorizes  the  buyer  to  use  or  sell  it  without 
restriction;  but  to  the  extent  that  the  sale  is  subject  to  any  restric- 
tion upon  the  use  or  future  sale  the  article  has  not  been  released 
from  the  monopoly,  but  is  within  its  limits,  and,  as  against  aU  who 
have  notice  of  the  restriction,  is  subject  to  the  control  of  whoever 
retains  the  monopoly.  This  results  from  the  fact  that  the  monopoly 
is  a  substantial  property  right  conferred  by  law  as  an  inducement 
or  stimulus  to  useful  invention  and  discovery,  and  that  it  rests  with 
the  owner  to  say  what  part  of  this  property  he  wlU  reserve  to  him- 
self and  what  part  he  will  transfer  to  others,  and  upon  what  terms 
he  wiU  make  the  transfer. 

There  is  no  collision  between  the  rule  against  restrictions 
upon  the  alienation  or  use  of  chattels  not  made  under  the 
protection  of  a  patent  and  the  right  of  the  patentee  through 
his  control  over  his  invention.   The  distinction  is  pointed  out 

Elliott,  131  Fed.  Rep.  730,  Sixth  Circuit  Court  of  Appeals ;  Commercial 
Co.  V.  Autolux  Co.,  181  Fed.  Rep.  387 ;  Boesch  v.  Oraff,  133  U.  S.  S97, 
where  articles  made  in  Germany  under  a  German  patent,  and  imported 
to  this  country,  were  held  to  infringe  a  United  States  patent  for  the 
same  article ;  and  Dickerson  v.  Tinlingy  84  Fed.  Rep.  192,  where  it  was 
held  that  one  purchasing  a  patented  article  in  Germany  from  the 
owners  of  a  United  States  patent,  having  marked  on  it  a  condition  that 
it  should  not  be  Imported  into  the  United  States,  was  h^d  guUty  of 
infringement  by  bringing  it  into  the  United  States. 

See  also  Ourtiss  on  Patents,  II  218-218a ;  Walker  on  Patents,  II  800, 
301,  302;  WiU<m  v.  Sherman,  1  Blatchf.  530. 
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by  Mr.  Justice  Hughes  in  Dr.  Miles  Medical  Co.  v.  Park  <& 
Sons  Co.,  220  U.  S.  373, 401. 

The  English  patent  law,  like  our  own,  grants  to  the  [40] 
patentee  the  exclusive  right  to  make,  to  sell  and  to  use. 
The  decisions  of  the  English  courts  upon  the  subject  are, 
therefore,  worthy  of  examination,  and  weight  should  be 
attached  not  only  because  of  the  respect  due  by  reason  of 
the  similarity  of  statutes,  but  because  many  English  patentees 
take  out  American  patents  and  the  converse.  The  English 
opinions  which  we  shall  refer  to  have  to  do  with  the  sale  of 
patented  articles  with  restrictions  upon  the  use. 

The  cases  of  Incandescent  Gaslight  Co.  v.  Cantelo^  12 
Patent  Law  Reports,  262,  decided  in  1895,  and  Incandescent 
Gaslight  Co.  v.  Brogden,  16  Patent  Law  Reports,  179,  de- 
cided in  1899,  were  actions  for  the  infringement  of  the 
Welsbach  mantle  patent  for  incandescent  gas  lighting.  The 
mantles  were  sold  subject  to  a  license  restriction,  printed 
on  the  box  containing  them,  that  they  should  be  used  in 
connection  with  burners  or  apparatus  sold  or  supplied  by 
the  patentee.  In  the  Cantelo  Case  Mr-  Justice  Wills  said 
(p.  264) : 

The  sale  of  a  patented  article  carries  witk  it  the  right  to  use  it 
in  any  way  that  the  purchaser  chooses  to  use  it,  unless  he  knows  of 
restrictions.  Of  course,  if  he  knows  of  restrictions,  and  they  are 
brought  to  his  mind  at  the  time  of  the  sale,  he  is  bound  by  them. 
He  is  bound  by  them  on  this  principle:  The  Patentee  has  the  sole 
right  of  using  and  seUing  the  articles,  and  be  may  preyent  anybody 
from  dealing  with  them  at  alL  Inasmuch  as  he  has  the  right  to 
prevent  people  from  using  them,  or  dealing  in  them  at  all,  he  has 
the  right  to  do  the  lesser  thing,  that  is  to  say,  to  impose  his  own 
conditions.  It  does  not  matter  how  unreasonable  or  how  absurd  the 
conditions  are.  It  does  not  matter  what  they  are  if  he  says  at  the 
time  when  the  purchaser  proposes  to  buy,  or  the  person  to  take  a 
license,  "  Mind,  I  only  give  you  this  license  on  this  condition,"  and  the 
purchaser  is  free  to  take  it  or  leave  it  as  he  likes.  If  he  takes  it, 
he  must  be  bound  by  the  condition.  It  seems  [41]  to  be  common 
sense,  and  not  to  depend  upon  any  patent  law,  or  any  other  par- 
ticular law. 

Upon  the  evidence  it  was  held  that  Cantelo  not  having 
bought  direct,  he  did  not  have  actual  knowledge  of  the 
restriction,  and  he  was  given  judgment  for  costs  upon  that 
defense. 
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In  the  subsequent  case  against  Brogden,  the  complain- 
ants were  given  in  injunction  against  future  infringement, 
and  an  accounting  for  damages  for  past  infringement,  upon 
the  second  point  in  the  claim,  namely,  that  the  defendant 
had  sold,  being  a  dealer,  with  notice  of  the  restriction,  for 
use  upon  a  burner  not  made  or  supplied  by  the  patentee.  As 
to  the  effect  of  the  sale  subject  to  the  license  restriction  as 
to  the  use,  Lord  Justice  Kennedy  said : 

A  patentee  has  a  right,  not  merely  by  sale  without  reserve,  to 
give  an  unlimited  right  to  the  purchaser  to  use,  and  thereby  to  make 
a  grant  from  which  he  cannot  derogate,  but  may  attach  to  it  con- 
ditions, and  if  these  conditions  are  brolcen  then  there  is  no  license, 
because  the  licensee  is  bound  up  with  the  observance  of  the  con- 
ditions. 

In  British  Mutoscope  and  Biograph  Company  v.  Horner^ 
17  Times  Law  Reports,  213,  decided  in  1901,  it  was  held 
that  the  purchaser  of  a  mutoscope  under  a  rent  distress  war- 
rant obtained  no  greater  right  to  the  use  of  the  patented 
machine  than  that  which  pertained  to  the  execution  debtor, 
and  that  if  the  debtor  had  no  right  other  than  a  strictly 
personal  right  to  use,  the  purchaser  obtained  no  right  to  the 
use.  Mr.  Justice  Farwell,  who  delivered  the  opinion,  cited 
and  quoted  with  approval  from  the  case  of  the  Incandescent 
Gaslight  Co.  v.  Brogden^  16  Patent  Law  Reports,  179,  where 
it  was  said  that  a  purchaser  who  buys  with  knowledge  of 
the  conditions  under  which  his  vendor  is  authorized  to  use 
a  patented  invention  is  bound  by  such  conditions,  and  that 
such  conditions  are  not  contractual,  but  are  incident  to  and 
a  [42]  limitation  of  the  grant  of  the  licensee  to  use,  so 
that  if  the  conditions  are  broken  there  is  no  grant  at  all. 

In  McGruther  v.  Pitcher^  20  Times  Law  Reports,  652, 
it  is  held  that  the  purchaser  of  an  article  made  under  a 
patent  and  sold  originally  subject  to  restrictions  as  to  place 
or  method  of  use  is  not  bound  by  such  restrictions  unless  he 
buys  with  notice  of  them,  as  such  restrictions  do  not  run 
with  the  goods  and  are  obligatory  only  upon  those  persons 
who  take  the  article  with  knowledge  of  the  conditions. 

In  the  very  late  case  of  the  National  Phonograph  Co.  r. 
Mench^  decided  in  1911  by  the  Judicial  Committee  of  the 
Privy  Council,  and  reported  in  27  Times  Law  Reports, 
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the  cases  were  cited  and  reviewed.  Belerring  to  the  dis- 
tinction between  the  principles  applicable  to  sales  of  un- 
patented and  patented  articles,  Lord  Shaw,  in  delivering  the 
opinion  of  the  court  said  (p.  241) : 

To  begin  with,  the  general  prlndide  •  •  •  aMmcable  to 
ordinary  goods  bous^t  and  sold,  is  not  here  in  question.  The  owner 
may  use  and  dispose  of  these  as  he  sees  fit  He  may  have  made  a 
certain  contract  with  the  person  from  whom  he  bought,  and  to  such 
a  contract  he  must  answer.  Simply,  however,  in  his  capacity  as 
owner,  he  is  not  bound  by  any  restrictions  in  regard  to  the  use  or 
sale  of  the  goods,  and  it  is  out  of  the  question  to  suggest  that* 
restrictive  conditions  run  with  the  goods.    •    •    • 

Referring  to  former  cases,  he  proceeds: 

All  that  is  aflBrmed  is  that  the  general  doctrine  of  absolute  free- 
dom of  disposal  of  chattels  of  an  ordinary  kind  is,  in  the  case  of 
patented  chattels,  subject  to  the  restriction  that  the  person  purchas- 
ing them,  and  in  the  knowledge  of  the  conditions  attached  by  the 
patentee,  wliich  knowledge  is  clearly  brought  home  to  himself  at  the 
time  of  sale,  shall  be  bound  by  that  knowledge  and  accept  the  situa- 
tion of  ownership  subject  to  the  limitations.  These  limitations  are 
merely  the  respect  paid  and  the  effect  given  to  those  conditions  of 
transfer  of  the  [48]  patented  article  which  the  law,  laid  down  by 
statute,  gave  the  original  patentee  a  power  to  impose.  Whether  the 
law  on  this  head  should  be  changed  and  the  power  of  sale  sub  modo 
should  be  withdrawn  or  limited  is  not  a  question  for  a  court  It  may 
be  added  that  where  a  patented  article  has  been  acquired  by  sale, 
much,  if  not  all,  may  be  implied  as  to  the  consent  of  the  licensee  to 
an  undisturbed  and  unrestricted  use  thereof.  In  short,  such  a  sale 
negatives  in  the  ordinary  case  the  imposition  of  conditions  and  the 
bringing  home  to  the  knowledge  of  the  owner  of  the  patented  goods 
that  restrictions  are  laid  upon  him. 

Lord  Shaw  then  referred  to  the  case  of  the  Inca/ndeacefU 
Light  Co.  v.  CarUelOj  cited  above,  saying  that. 

The  Judgment  in  that  case  by  Mr.  Justice  Wills  forms  undoubtedly 
a  leading  authority  in  the  law  of  England. 

The  passage  above  set  out  is  then  quoted  in  full. 

The  pftcise  question  here  involved  has  never  been  de- 
cided by  this  court.  It  was  raised  in  the  Cotton  Tie  Caae, 
106  U.  S.  89,  but  was  passed  by  and  the  case  decided  upon 
the  single  ground  that  the  defendants  had  infringed  by  a 
reconstruction  of  the  bands  after  they  had  been  cut.  It  was 
again  presented  in  Cortelyou  v.  Joh/naony  207  U.  S.  196, 199, 
95825**— 17— V0L( 
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but  was  not  decided,  because  it  did  not  appear  tbat  the  de- 
fendants, charged  as  contributory  infringers  as  in  the  pres- 
ent case,  had  notice  of  the  restriction  upon  the  use  of  tiie 
patented  machine. 

In  Bobbs-Merrill  Co.  v.  Straus,  210  U.  S.  889,  845,  it  was 
urged  that  the  analogy  between  the  right  of  one  under  the 
copyright  statute  to  fix  the  price  at  which  a  copyrighted 
book  might  be  sold  by  retailers  by  a  mere  notice  accompany- 
ing the  book,  and  the  right  of  one  selling  a  patented  article 
'  subject  to  a  condition  that  it  should  not  be  sold  at  less  than 
a  prescribed  minimum  price,  was  such  as  to  entitle  the  owner 
of  the  copyright  to  treat  a  sale  contrary  to  the  notice  as  an 
infringing  sale.  But  this  court  declined  to  consider  the  rule 
applicable  to  restrictive  [44]  licenses  accompanying  the  sate 
of  a  patented  article,  saying: 

If  we  were  to  follow  the  course  taken  in  the  argument,  and  discuss 
the  rights  of  a  patentee,  under  letters  patent,  and  then,  by  analogy, 
apply  the  conclusions  of  copyrights,  we  might  greatly  embarrass  the 
consideration  of  a  case  under  letters  patent,  when  one  of  that  char- 
acter shall  be  presented  to  this  court 

We  may  say  in  passing,  disclaiming  any  intention  to  indicate  our 
views  as  to  what  would  be  the  rights  of  parties  in  circumstances 
similar  to  the  present  case  under  the  patent  laws,  that  there  are 
differences  between  the  patent  and  copyright  statutes  in  the  extent 
of  the  protection  granted  by  them.  This  was  recognized  by  Judge 
Lurton,  who  wrote  a  leading  case  on  the  subject  in  the  Federal  courts 
(The  Button  Fastener  Case,  77  Fed.  Rep.  288),  for  he  said  in  the 
subsequent  case  of  Park  d  Sons  v.  Hartman,  153  Fed.  Rep.  24 : 

"There  are  such  wide  differences  between  the  right  of  multiplying 
and  vending  copies  of  a  production  protected  by  the  copyright  statute 
and  the  rights  secured  to  an  inventor  under  the  patent  statutes,  that 
the  cases  which  relate  to  the  one  subject  are  not  altogether  controlling 
as  to  the  other." 

Touching  the  question  there  involved,  the  court  said  (p. 
350): 

The  precise  question,  therefore,  in  this  case  is,  does  the  scSe  right 
to  vend  (named  in  $4952)  secure  to  the  owner  of  the  copyright  the 
right,  after  the  sale  of  the  boolc  to  a  purchaser,  to  restrict  tuture 
sales  of  the  book  at  retail,  to  the  right  to  sell  it  at «  certain  price 
per  copy,  because  of  a  notice  in  the  book  that  a  sale  at  a  different 
price  wiU  be  treated  as  an  infringement,  which  notice  has  been 
brought  home  to  one  undertaking  to  sell  for  less  than  the  named 
sum?    We  do  not  think  the  statute  can  be  given  such  a  construction. 
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and  It  is  to  be  remembered  that  this  is  pur^  a  question  of  statutory 
construction.  There  is  [46]  no  dalm  in  this  case  of  contract  limi- 
tation, nor  license  agreement  controlling  the  subsequent  sales  of  the 
book. 

In  our  view  the  copyright  statutes,  while  protecting  the  owner 
of  the  copyright  in  his  right  to  multiply  and  sell  his  production,  do 
not  create  the  right  to  impose,  by  notice,  such  as  is  disdoeed  in  tills 
case,  a  limitation  at  which  the  book  shall  be  sdld  at  retail  by  future 
purchasers,  with  whom  there  is  no  privity  of  contract  This  con- 
clusion is  reached  in  view  of  the  language  of  the  statute,  read  in  the 
light  of  its  main  purpose  to  secure  the  right  of  multiplying  copies  of 
the  work,  a  right  which  is  the  special  creation  of  the  statute.  True, 
the  statute  also  secures,  to  make  this  right  of  multiplication  effec- 
tual, the  sole  right  to  vend  copies  of  the  book,  the  production  of  the 
author's  thought  and  conception.  The  owner  of  the  copyright  in 
this  case  did  sell  copies  of  the  book  in  quantities  and  at  a  price 
satisfactory  to  it  It  has  exercised  the  right  to  vend.  What  the 
complainant  contends  for  embraces  not  only  the  right  to  sell  the 
copies,  but  to  qualify  the  tiUe  of  a  future  purchaser  by  the  reserva- 
tion of  the  right  to  have  the  remedies  of  the  statute  against  an  in- 
fringer because  of  the  printed  notice  of  its  purpose  so  to  do  unless 
the  purchaser  sells  at  a  price  fixed  in  the  notice.  To  add  to  the  right 
of  exclusive  sale  the  authority  to  control  all  future  retail  sales,  by  a 
notice  that  such  sales  must  be  made  at  a  fixed  sum,  would  give  a 
right  not  included  in  the  terms  of  the  statute,  and,  in  our  view,  ex- 
tend its  operation,  by  construction,  beyond  its  meaning,  when  inter- 
preted with  a  view  to  ascertaining  the  legislative  intent  in  its 
enactment 

Though  the  Constitution  gives  to  Congress  power  to  pro- 
mote "Science  and  Useful  Arts,"  by  securing  for  a  limited 
time  to  writers  and  inventors  "the  exclusive  right  to  their 
respective  writings  and  discoveries,''  the  legislation  for  this 
purpose  had  to  be  adapted  to  the  difference  between  a  "  dis- 
covery "  and  a  "  writing."  To  secure  to  [46]  the  author  an 
exclusive  right  to  his  "  writings  "  Congress  provided  that  he 
should  have  "the  sole  liberty  of  printing,  reprinting,  pub- 
lishing, completing,  copying,  executing,  finishing  and  vend- 
ing the  same."  Kevised  Statutes,  §4952.  This  is,  in  short, 
the  sole  right  to  multiply  and  vend  copies  of  his  production. 
While  there  are  resemblances  between  the  right  of  the  author 
to  "  vend "  his  copyrighted  production,  and  of  the  patentee 
to  "vend"  the  patented  thing,  the  inherent  difference  be- 
tween the  production  of  an  author,  be  it  a  book,  music  or  a 
picture,  and  that  of  an  inventor3  be  it  a  machine,  a  process 
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or  an  article,  is  so  manifest  that  the  exclusive  right  of  one  to 
multiply  and  sell  was  declared  sufficient  to  give  him  that 
exclusive  right  to  his  writings  proposed  by  the  Constitu- 
tion. To  the  inventor,  by  §4884,  Revised  Statutes,  there 
is  granted  ^^  the  exclusive  right  to  make,  tL9e  and  vend  the 
invention  or  discovery."  This  grant,  as  defined  in  Bloomer 
V.  McQuewarij  14  How.  589,  549,  **  consists  altogether  in  the 
right  to  exclude  every  one  from  making,  tmng  or  vend- 
ing the  thing  patented."  Thus,  there  are  several  substantive 
rights,  and  each  is  the  subject  of  sub-division,  so  that  one 
person  may  be  permitted  to  make,  but  neither  to  sell  nor  use 
the  patented  thing.  To  another  may  be  conveyed  the  right 
to  sell,  but  within  a  limited  area,  or  for  a  particular  use, 
while  to  another  the  patentee  may  grant  only  the  right  to 
make  and  use,  or  to  use  only  for  specific  purposes.  Adams  v. 
Burks,  17  WaU.  458;  MUohell  v.  H<mley,  16  Wall.  544; 
Rubber  Co.  v.  Goodyear,  9  Wall.  788,  799.  Thus,  in  the  case 
last  cited  the  license  was  "  to  use  the  said  Goodyear's  gum- 
elastic  composition  for  coating  cloth  for  the  purpose  of 
japanning,  marbling,  and  variegate  japanning,  at  his  own 
establishment,  but  not  to  be  disposed  of  to  others  for  that 
purpose  without  the  consent  of  the  said  Charles  Goodyear, 
*  *  *  the  right  and  license  hereby  conferred  being  limited 
to  the  United  States,  and  not  extending  to  any  foreign 
country,  and  not  being  [47]  intended  to  convey  any  right 
to  make  any  contract  with  the  government  of  the  United 
States."    Of  this  license,  this  court  said  (p.  799) : 

It  authorizes  Chaffee  to  use  it  himself.  It  gave  him  no  right  to 
authorize  others  to  use  it  in  conjunction  with  himself,  or  otherwise, 
without  the  consent  of  Goodyear,  which  is  not  shown,  and  not  to  be 
presumed.  It  was  to  be  used  at  his  own  establishment,  and  not  at 
one  occupied  by  himself  and  others.  Looldng  at  the  terms  of  the 
instrument,  and  the  testimony  in  the  record,  we  are  satisfied  that  lis 
true  meaning  and  purpose  were  to  authorize  the  Ucensee  to  malce 
and  sell  India-rubber  cloth,  to  be  used  in  the  place,  and  for  the  pur- 
poses, of  patent  or  Japanned  leather.  In  our  Judgment  It  conveyed 
authority  to  this  extent  and  nothing  more. 

The  licensees  were  held  to  have  infringed  the  license  by 
uses  not  permitted. 

We  have  already  pointed  out  that  in  the  BemevU  Case^ 
186  U.  S.  91,  it  was  said  in  respect  of  the  power  of  a  pat- 
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entee  that,  in  the  sale  of  rights  under  a  patent,  ^  with  few 
exceptions  any  conditions  which  are  not  in  their  nature 
illegal  with  regard  to  this  kind  of  property,  imposed  by 
the  patentee  and  agreed  to  by  the  licensee,  for  the  right 
to  manufacture,  or  use,  or  sell  the  article  will  be  upheld  by 
the  courts."  (Italics  ours.)  The  question,  as  was  said  in 
reference  to  the  copyright,  is  one  of  statutory  construction. 
The  kinds  of  property  rights  sought  to  be  guaranteed  and 
the  terms  of  the  two  statutes  are  so  different  that  very  dif- 
ferent constructions  have  been  placed  upon  them.  There 
is  no  collision  whatever  between  the  decision  in  the  Bohhs- 
Merrill  Case  and  the  present  opinion.  Each  rests  upon  a 
construction  of  the  applicable  statute,  and  the  special  facta 
of  the  cases. 

The  Paper  Roll  Case  {Morgan  Envelope  Co.  v.  Albany 
Paper  Co.)^  152  U.  S.  426,  has  been  relied  upon  by  the  de- 
fendants. We  do  not  question  that  case,  nor  anything  it 
[48]  decides.  But  it  has  no  application  to  the  question  here 
presented.  This  is  manifest  when  that  case  is  attentively 
examined.  First,  because  here  the  ink  and  other  supplies 
used  in  the  operation  of  the  complainant's  rotary  mimeo- 
graph patent  were  not  made  elements  of  the  patent,  as  in 
the  Paper  RoU  Case;  and  second,  the  toilet  paper  fixture 
in  the  Paper  RoU  Case  was  not  sold  with  the  license  restric- 
tion that  it  was  not  to  be  used  except  in  connection  with 
paper  supplied  by  the  patentee.  There  was  some  evidence 
of  a  practice  to  sell  the  fixture  only  to  those  who  used  the 
patentee's  paper;  but  this  was  far  from  proof  of  a  specific 
license  annexed  to  the  sale  of  the  fixtures  that  they  were 
sold  only  to  be  used  with  paper  supplied  by  the  patentee. 
One  who  bought  subject  to  no  such  restriction  acquired 
the  right  to  use  the  fixture  with  any  paper.  The  opinion 
in  that  case  is  considered  and  analyzed  in  all  of  its  aspects 
in  the  Button  Fastener  Case^  77  Fed.  Rep.  288,  298-9. 

We  come  then  to  the  question  as  to  whether  ^tiie  acts 
of  the  defendants  constitute  contributory  infringement  of 
the  complainants'  patent." 

The  facts  upon  which  our  answer  must  be  made  are  some- 
what meagre^    It  has  been  urged  that  we  should  make  a 
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negative  reply  to  the  interrogatory  as  certified,  because  the 
intent  to  have  the  ink  sold  to  the  licensee  used  in  an  in- 
fringing way  is  not  suflBciently  made  out  Undoubtedly  a 
bare  supposition  that  by  a  sale  of  an  article  which  though 
adapted  to  an  infringing  use  is  also  adapted  to  other  and 
lawful  uses,  is  not  enough  to  make  the  seller  a  contributory 
infringer.  Such  a  rule  would  block  the  wheels  of  commerce. 
There  must  be  an  intent  and  purpose  that  the  article  sold 
will  be  so  used.  Such  a  presumption  arises  when  the  article 
so  sold  is  only  adapted  to  an  infringing  use.  Rupp  cfe  Witt- 
genfeld  Co.  v.  Elliott.  131  Fed.  Eep.  730.  It  may  also  be 
inferred  where  its  most  conspicuous  use  is  one  which  will  co- 
operate in  an  infringement  when  sale  to  such  user  is  invoked 
by  advertise  [49  J  ment.  Kalem  Co.  v.  Harper  Brothers^  de- 
cided at  this  term,  222  U.  S.  55. 

These  defendants  are,  in  the  facts  certified,  stated  to  have 
made  a  direct  sale  to  the  user  of  the  patented  article,  with 
knowledge  that  under  the  license  from  the  patentee  she 
could  not  use  the  ink,  sold  by  them  directly  to  her,  in  con- 
nection with  the  licensed  machine,  without  infringement  of 
the  monopoly  of  the  patent.  It  is  not  open  to  them  to  say 
that  it  might  be  used  in  a  non-infringing  way,  for  the  cer- 
tified fact  is  that  they  made  the  sale,  "  with  the  expectation 
that  it  would  be  used  in  connection  with  said  mimeograph." 
The  fair  interpretation  of  the  facts  stated  is  that  the  sale 
was  with  the  purpose  and  intent  that  it  would  be  so  used^ 

So  understanding  the  import  of  the  question  in  connec- 
tion with  the  facts  certified,  we  mitst  answer  the  gueation 
certified  affirmatively. 

Mr.  Justice  Day  did  not  hear  the  argument  and  took  no 
part  in  the  decision  of  this  case. 

Mr.  Chibp  Justice  White,  with  whom  concurred  Mr. 
JusTiCB  Hughes  and  Mr.  Justice  TiAHfAR,  dissenting. 

My  reluctance  to  dissent  is  overcome  in  this  case:  First, 
because  the  ruling  now  made  has  a  much  wider  scope  than 
the  mere  interest  of  the  parties  to  this  record,  since,  in  my 
opinion,  the  effect  of  that  ruling  is  to  destroy,  in  a  very 
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large  measure,  the  judicial  authority  of  the  States  by  un- 
warrantedly  extending  the  Federal  judicial  power.  Second, 
because  the  result  just  stated,  by  the  inevitable  development 
of  the  principle  announced,  may  not  be  confined  to  sporadic 
or  isolated  cases,  but  will  be  as  broad  as  society  itself,  affect- 
ing a  multitude  of  people  and  capable  of  operation  upon 
every  conceivable  subject  of  human  contact,  interest  or 
activity,  however  [60]  intensely  local  and  exclusively  within 
state  authority  they  otherwise  might  be.  Third,  because  the 
gravity  of  the  consequences  which  would  ordinarily  arise 
from  such  a  result  is  greatly  aggravated  by  the  ruling  now 
made,  since  that  ruling  not  only  vastly  extends  the  Federal 
judicial  power,  as  above  stated,  but  as  to  all  the  innumerable 
subjects  to  which  the  ruling  may  be  made  to  apply,  makes  it 
the  duty  of  the  courts  of  the  United  States  to  test  the  rights 
and  obligations  of  the  parties,  not  by  the  general  law  of  the 
land,  in  accord  with  the  conformity  act,  but  by  the  pro- 
visions of  the  patent  law,  even  although  the- subjects  con- 
sidered may  not  be  within  the  embrace  of  that  law,  thus 
disregarding  the  state  law,  overthrowing,  it  may  be,  the 
settled  public  policy  of  the  State,  and  injurioiKly  affecting 
a  multitude  of  persons.  Lastly,  I  am  led  to  express  the 
reasons  which  constrain  me  to  dissent,  because  of  the  hope 
that  if  my  forebodings  as  to  the  evil  consequences  to  result 
from  the  application  of  the  construction  now  given  to  the 
patent  statute  be  well  founded,  the  statement  of  my  reasons 
may  serve  a  twofold  purpose :  First,  to  suggest  that  the  ap- 
plication in  future  cases  of  the  construction  now  given  be 
confined  within  the  narrowest  limits,  and,  second,  to  serve  to 
make  it  clear  that  if  evils  arise  their  continuance  will  not  be 
caused  by  the  interpretation  now  given  to  the  statute,  but 
will  result  from  the  inaction  of  the  legislative  department 
in  failing  to  amend  the  statute  so  as  to  avoid  such  evils. 

Let  me  briefly  recapitulate  the  facts  and  the  rulings  based 
thereon.  A  machine  styled  a  rotary  mimeograph  was  cov- 
ered by  a  patent.  The  claims  of  the  patent,  however,  did  not 
embrace  the  ink  or  other  materials  used  in  working  the 
machine,  nor  were  they  covered  by  independent  patents.  The 
Dick  Company,  owner  of  the  patent,  sold  one  of  the  ma- 
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chines  to  a  Miss  Skou.  The  entire  title  was  parted  with;  in 
other  words,  there  [51]  was  no  condition  imposed  affecting 
the  title  or  the  uses  to  which  the  machine  might  be  applied 
or  the  duration  of  the  use.  Upon  the  machine,  however,  was 
inscribed  a  notice,  styled  a  License  Bestriction,  reciting  that 
the  machine  "  may  be  used  only  with  the  stencil  paper,  ink 
and  other  supplies  made  by  the  A.  B.  Dick  Company,  Chi- 
cago, U.  S.  A."  The  Henry  Company,  dealers  in  ink,  sold 
to  Miss  Skou,  for  use  in  working  her  machine,  ink  not  made 
by  the  Dick  Company.  The  court  now  decides  that  a  use  of 
such  ink  by  Miss  Skou  would  have  been  "  a  use  of  the  ma- 
chine in  a  prohibited  way,"  and  would  have  rendered  her 
^^  liable  to  an  action  under  the  patent  law  for  infringement,'* 
and  that  the  seller  of  the  ink  was  liable  as  an  infringer  of 
the  patent  on  the  machine  because  of  the  aiding  and  abetting 
of  a  proposed  infringing  use. 

I  cannot  bring  my  mind  to  assent  to  the  conclusion  re- 
ferred to,  and  shall  state  in  the  light  of  reason  and  authority 
why  I  cannot  do  so.  As  I  have  said,  the  ink  was  not  covered 
by  the  patent;  indeed,  it  is  stated  in  argument  and  not  de- 
nied that  a  prior  patent  which  covered  the  ink  had  expired 
before  the  sale  in  question.  It,  therefore,  results  that  a  claim 
for  the  ink  could  not  have  been  lawfully  embraced  in  the 
patent,  and  if  it  had  been  by  inadvertence  allowed  such  claim 
would  not  have  been  enf orcible.  This  curious  anomaly  then 
results,  that  that  which  was  not  embraced  by  the  patent, 
which  could  not  have  been  embraced  therein  and  which  if 
mistakenly  allowed  and  included  in  an  express  claim  would 
have  been  inefficacious,  is  now  by  the  effect  of  a  contract  held 
to  be  embraced  by  the  patent  and  covered  by  the  patent  law. 
This  inevitably  causes  the  contentions  now  upheld  to  come  to 
this,  that  a  patentee  in  selling  the  machine  covered  by  his 
patent  has  power  by  contract  to  extend  the  patent  so  as  to 
cause  it  to  embrace  things  which  it  does  not  include ;  in  other 
words,  to  exercise  legislative  power  [52]  of  a  far-reaching 
and  dangerous  character.  Looking  at  it  from  another  point 
of  view  and  testing  the  contention  by  a  consideration  of  the 
rights  protected  by  the  patent  law  and  the  rights  which  an 
inventor  who  obtains  a  patent  takes  under  that  law,  the 
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proposition  reduces  itself  to  the  same  conclusion.  The  nat- 
ural right  of  any  one  to  make,  vend  and  use  his  invention 
which  but  for  the  patent  law  might  be  invaded  by  others, 
is  by  that  law  made  exclusive,  and  hence  the  power  is  con- 
ferred to  exclude  others  from  making,  using  or  vending  the 
patented  invention.  Paper  Bag  Patent  Gaae^  210  U.  S.  405, 
424-425,  and  cases  cited. 

The  exclusive  right  of  use  of  the  invention  embodied  in 
the  machine  which  the  patent  protected  was  a  right  to  use 
it  anywhere  and  everywhere  for  all  and  every  purpose  of 
which  the  machine  as  embraced  by  the  patent  was  suscep- 
tible. The  patent  was  solely  upon  the  mechanism  which 
when  operated  was  capable  of  producing  certain  results.  A 
patent  for  this  mechanism  was  not  concerned  in  any  way 
with  the  materials  to  be  used  in  operating  the  machine, 
and  certainly  the  right  protected  by  the  patent  was  not  a 
right  to  use  the  mechanism  with  any  particular  ink  or  other 
operative  materials.  Of  course  as  the  owner  of  the  ma- 
chine possessed  the  ordinary  right  of  an  owner  of  property 
to  use  such  materials  as  he  pleased  in  operating  his  patented 
machine  and  had  the  power  in  selling  his  machine  to  impose 
such  conditions  in  the  nature  of  covenants  not  contrary  to 
public  policy  as  he  saw  fit,  I  shall  assume  that  he  had  the 
power  to  exact  that  the  purchaser  should  use  only  a  particu- 
lar character  of  materials.  But  as  the  right  to  employ  any 
desired  operative  materials  in  using  the  patented  machine 
was  not  a  right  derived  from  or  protected  by  the  patent 
law,  but  was  a  mere  right  arising  from  the  ownership  of 
property,  it  cannot  be  said  that  the  restriction  concerning  the 
use  of  the  materials  was  a  restriction  upon  the  use  of  the 
machine  protected  [68]  by  the  patent  law.  When  I  say  it 
cannot  be  said  I  mean  that  it  cannot  be  so  done  in  reason, 
since  the  inevitable  result  of  so  doing  would  be  to  declare 
that  the  patent  protected  a  use  which  it  did  not  embrace. 
And  this  after  aU  serves  to  demonstrate  that  it  is  a  miscon- 
ception to  qualify  the  restriction  as  (me  on  the  use  of  the  ma- 
chine, when  in  truth  both  in  form  and  substance  it  was  but 
a  restriction  upon  the  use  of  materials  capable  of  being  em- 
ployed in  operating  the  machine.    In  other  words,  every  use 
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which  the  patent  protected  was  transferred  to  Miss  Skou, 
and  the  very  existence  of  the  particular  restriction  under 
consideration  presupposes  such  right  of  complete  enjoyment, 
and  because  of  its  possession  there  was  engrafted  a  contract 
restriction,  not  upon  the  use  of  the  machine,  but  upon  the 
materials.  And  these  considerations  are  equally  applicable 
to  the  exercise  of  the  exclusive  right  to  vend  protected  by  the 
patent  imless  it  can  be  said  that  by  the  act  of  selling  a  pat- 
ented machine  and  disposing  of  all  the  use  of  which  it  is 
capable  a  patentee  is  endowed  with  the  power  to  amplify  his 
patent  bj'  causing  it  to  cover  in  the  future  things  which  at 
the  time  of  the  sale  it  did  not  embrace. 

But  the  result  of  this  analysis  serves  at  once  again  to 
establish,  from  another  point  of  view,  that  the  ruling  now 
made  in  effect  is  that  the  patentee  has  the  power,  by  con- 
tract, to  extend  his  patent  rights  so  as  to  bring  within  the 
claims  of  his  patent  things  which  are  not  embraced  th^ein, 
thus  virtually  legislating  by  causing  the  patent  laws  to 
cover  subjects  to  which  without  the  exercise  of  the  right  of 
contract  they  could  not  reach,  the  result  being  not  only  to 
multiply  monopolies  at  the  wiU  of  an  interested  party,  but 
also  to  destroy  the  jurisdiction  of  the  state  courts  over  sub- 
jects which  from  the  beginning  have  been  within  their 
authority. 

The  vast  extent  to  which  the  results  just  stated  may  be 
carried  will  be  at  once  apparent  by  considering  the  facts 
[54]  of  this  case  and  hearing  in  mind  that  this  is  not  the 
suit  of  a  patentee  against  one  with  whom  he  has  contracted 
to  enforce  as  against  such  person  an  act  done  in  violation 
of  a  contract  as  an  infringement,  but  it  is  against  a  third 
person  who  happened  to  deal  in  an  ordinary  commodity  of 
general  use  with  a  person  with  whom  the  patentee  had  con- 
tracted. And  this  statement  shows  that  the  effect  of  the 
ruling  is  to  make  the  virtual  legislative  authority  of  the 
owner  of  a  patented  machine  extend  to  every  human  being 
in  society  without  reference  to  their  privity  to  any  contract 
existing  between  the  patentee  and  the  one  to  whom  he  has 
sold  the  patented  machine.  It  is  worthy  of  observation  that 
the  vast  power  which  the  ruling  confers  upon  the  holders 
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of  patented  inventions  does  not  alone  cause  controversies 
which  otherwise  would  be  subject  to  the  state  jurisdiction 
to  become  matters  of  exclusive  Federal  cognizance,  but  sub- 
jects the  rights  of  the  parties  when  in  the  Federal  forum  to 
the  patent  law  to  the  exclusion  of  the  state  law  which  other- 
wise would  apply  and  it  may  be  to  the  overthrow  of  the 
settled  public  policy  of  the  State  wherein  the  dealings 
involved  take  place.  All  these  results  are  in  a  measure 
comprehensively  portrayed  by  the  decree  of  the  Circuit 
Court.  They  are,  moreover,  vividly  shown  by  a  reference 
made  by  the  court  to  and  the  putting  aside  as  inapplicable 
of  a  previous  decision  of  this  court  (Dr.  Miles  Medical  Co. 
V.  Park  &  Sons  Co,,  220  U.  S.  373),  which  if  here  applied 
would  cause  the  alleged  license  to  be  held  void  as  against 
public  policy.  As  the  theory  upon  which  the  Miles  Medical 
Co.  Case  is  treated  as  inapplicable  is  that  this  case  is  one 
governed  by  the  patent  laws  and  therefore  not  within  the 
rule  of  public  policy  whidi  the  Miles  Case  applied,  it  is  made 
indubitably  clear  that  the  ruling  now  announced  endows  the 
patentee  with  a  right  by  contract  not  only  to  produce  the 
fundamental  change  as  to  jurisdiction  of  the  state  and 
Federal  courts  to  which  I  have  referred,  but  also  to  bring 
about  the  over-  [55]  throw  of  the  public  policy  both  of  the 
State  and  Nation,  which  I  at  the  outset  indicated  was  a 
consequence  of  the  ruling  now  made. 

I  do  not  think  it  necessary  to  stop  to  point  out  the  in- 
numerable subjects  which  will  be  susceptible  of  being  re- 
moved from  the  operation  of  state  judicial  power  and  the 
fundamental  and  radical  character  of  the  change  which  must 
come  as  a  result  of  the  principle  decided.  But  nevertheless 
let  me  give  a  few  illustrations : 

Take  a  patentee  selling  a  patented  engine.  He  will  now 
have  the  right  by  contract  to  bring  under  the  patent  laws 
all  contracts  for  coal  or  electrical  energy  used  to  afford 
power  to  work  the  machine  or  even  the  lubricants  employed 
in  its  operation.  Take  a  patented  carpenter's  plane.  The 
power  now  exists  in  the  patentee  by  contract  to  validly 
confine  a  carpenter  purchasing  one  of  the  planes  to  the 
use  of  lumber  sawed  from  trees  grown  on  the  land  of  a  par- 
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ticular  person  or  sawed  by  a  particular  mill.  Take  a  pat- 
ented cooking  utensil.  The  power  is  now  recognized  in  the 
patentee  to  bind  by  contract  one  who  buys  the  utensil  to  use 
in  connection  with  it  no  other  food  supply  but  that  sold  or 
made  by  the  patentee.  Take  the  invention  of  a  patented 
window  frame.  It  is  now  the  law  that  the  seller  of  the  frame 
may  stipulate  that  no  other  material  shall  be  used  in  a  bouse 
in  which  the  window  frames  are  placed  except  such  as  may 
be  bought  from  the  patentee  and  seller  of  the  frame.  Take 
an  illustration  which  goes  home  to  every  one — a  patented 
sewing-machine.  It  is  now  established  that  by  putting  on 
the  machine,  in  addition  to  the  notice  of  patent  required  by 
law,  a  notice  called  a  license  restriction,  the  right  is  acquired, 
as  against  the  whole  world,  to  control  the  purchase  by 
users  of  the  machine  of  thread,  needles  and  oil  lubricants  op 
other  materials  convenient  or  necessary  for  operation  of 
the  machine.  The  illustrations  might  be  multiplied  indefi- 
nitely. That  they  are  not  imaginary  is  now  a  matter  of 
common  [56]  knowledge,  for,  as  the  result  of  a  case  decided 
some  years  ago  by  one  of  the  Circuit  Courts  of  Appeal, 
which  has  been  followed  by  cases  in  other  Circuit  Courts  of 
Appeal,  to  which  reference  will  hereafter  be  made,  what 
prior  to  the  first  of  those  decisions  on  a  sale  of  a  patented 
article  was  designated  a  condition  of  sale,  governed  by  the 
general  principles  of  law,  has  come  in  practice  to  be  de- 
nominated a  license  restriction,  thus,  by  the  change  of  form, 
under  the  doctrine  announced  in  the  cases  referred  to,  bring- 
ing the  matters  covered  by  the  restriction  within  the  ex- 
clusive sway  of  the  patent  law.  As  the  transformation  has 
come  about  in  practice  since  the  decisions  in  question,  the 
conclusion  is  that  it  is  attributable  as  an  effect  caused  by 
the  doctrine  of  those  cases.  And,  as  I  have  previously  stated, 
it  is  a  matter  of  common  knowledge  that  the  change  has 
been  frequently  resorted  to  for  the  purpose  of  bringing 
numerous  articles  of  common  use  within  the  monopoly  of 
a  patent  when  otherwise  they  would  not  have  been  embraced 
therein,  thereby  tending  to  subject  the  whole  of  society  to 
a  widespread  and  irksome  monopolistic  control. 

But  I  need  not  reason  farther,  since,  in  my  opinion,  many 
adjudications  of  this  court  directly  refute  the  existence  of 
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a  supposed  right  of  extension  by  contract  of  the  patent  laws, 
and  are  therefore,  as  I  understand  them,  in  conflict  with 
the  ruling  now  made.  In  Wilson  v.  Sandfard  (1850),  10 
How.  99,  the  facts  were  these:  Wilson  granted  to  Sandford 
an(}  the  other  defendants  the  right  to  use  a  patented  planing 
machine,  the  consideration  to  be  paid  in  instalments.  Each 
note  contained  a  provision  that  the  title  should  revert  in 
case  of  non-payment.  Upon  the  theory  that  the  refusal  to 
pay  an  instalment  forfeited  the  rights  of  the  licensees,  Wil- 
son sued  to  restrain  the  further  use  of  the  machine  on  the 
ground  that  such  use  was  an  infringement  of  his  patent 
rights.  It  was,  however,  decided  that  the  matter  in  contro- 
versy arose  [67]  upon  contract,  and  that  the  requisite 
jurisdictional  value  was  not  involved.  The  claim  that  juris- 
diction could  be  exercised  because  the  case  arose  under  the 
patent  laws,  was  thus  disposed  of  (p.  101) : 

**  ikm  the  dispute  in  this  case  does  not  arise  under  any  act  of  Con- 
gress ;  nor  does  the  decision  depend  upon  the  construction  of  any  law 
in  relation  to  patents.  It  arises  out  of  the  contract  stated  in  the  bill ; 
and  there  is  no  act  of  CJongress  providing  for  or  regulating  contracts 
of  this  kind.  The  rights  of  the  parties  depend  altogether  upon  com- 
mon law  and  equity  principles.  The  object  of  the  biU  is  to  have  this 
contract  set  aside  and  declared  to  be  forfeited;  and  the  prayer  is, 
*that  the  appeUant*s  reinvestiture  of  title  to  the  Ucense  granted  to 
the  appellees,  by  reason  of  the  forfeiture  of  the  contract,  may  be 
sanctioned  by  the  court,'  and  for  an  injunction.  But  the  injunction 
he  asks  for  is  to  be  the  consequence  of  the  decree  of  the  court  sanc- 
tioning the  forfeiture.  He  alleges  do  ground  for  an  injunction  unless 
the  contract  is  set  aside.  And  if  the  case  made  in  the  biU  was  a  fit 
one  for  relief  in  equity,  it  is  very  clear  that  whether  the  contract 
ought  to  be  declared  forfeited  or  not,  in  a  court  of  chancery,  de- 
pended altogether  upon  the  rules  and  principles  of  equity,  and  in  no 
degree  whatever  upon  any  act  of  congress  concerning  patent  rights. 
And  whenever  a  contract  is  made  in  relation  to  them,  which  is  not 
provided  for  and  regulated  by  congress,  the  parties,  if  any  dispute 
arises,  stand  upon  the  same  ground  with  other  litigants  as  to  the 
right  of  appeal ;  and  the  decree  of  the  circuit  court  cannot  be  revised 
here,  unless  the  matter  in  dispute  exceeds  two  thousand  dollars.*' 

The  foregoing  views  were  reiterated  in  Bloomer  v.  Mo- 
Quewan  (1852),  14  How.  689. 

In  Hartshorn  v.  Day  (1856),  19  How.  211,  the  court,  in 
commenting  upon  the  effect  upon  a  license,  of  the  non- 
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performance,  by  the  licensee  of  a  patent  right,  of  oove- 
[SSJnants  made  by  him,  and  speaking  in  particular  of  a 
covenant  to  pay  an  annuity  to  one  Chaffee,  the  pat^itee,  said 
(p.  222) : 

"  The  payment  of  the  annuity  was  not  a  condition  to  the 
vesting  of  the  interest  in  the  patent  in  Judspn,  and  of  course 
*  *  *  the  omission  or  refusal  to  pay  did  not  give  to 
Chaffee  a  right  to  rescind  the  contract,  nor  have  the  effect  to 
remit  him  to  his  interest  as  patentee.  The  right  to  the  an- 
nuity rested  in  covenant.  *  ♦  *  The  remedy  for  the 
breach  could  rest  only  upon  the  personal  obligation  "  of  the 
covenantor. 

The  cases  just  referred  to  and  others  in  accord  with  them 
were  reviewed  in  the  opinion  in  Albright  v.  Teas^  106  U.  S. 
613,  decided  in  1883.  The  case  was  this:  A  patentee  sold 
and  assigned  all  his  title  and  interest  in  the  invention  cov- 
ered by  his  patents,  and  the  purchasers  covenanted  to  use 
their  best  efforts  to  introduce  the  invention,  to  pay  specified 
royalties  for  the  use  of  the  patented  improvements,  etc. 
The  assignor  sued  in  a  state  court  for  a  discovery  and  ac- 
count and  a  decree  for  the  amount  of  royalties  found  due 
and  for  general  relief.  On  the  application  of  the  defendants 
the  cause  was  removed  into  a  Circuit  Court,  upon  the  theory 
that  the  suit  was  one  arising  under  the  patent  laws  of  the 
United  States,  and,  in  consequence,  exclusively  within  the 
cognizance  of  the  courts  of  *  the  United  States.  On  final 
hearing,  however,  the  Circuit  Court  remanded  the  cause  as 
being  one  for  the  settlement  of  controversies  under  a  con- 
tract, of  which  the  state  court  had  full  cognizance.  This 
court  held  that  as  the  transfer  of  title  was  absolute,  no  rights 
secured  by  the  patent  under  any  act  of  Congress  remained 
in  the  patentee,  and  that  the  case  arose  solely  upon  the  con- 
tract and  not  upon  the  patent  laws  of  the  United  States. 

The  prior  cases  on  the  subject  were  again  reviewed  by 
Mr.  Justice  Gray  in  Dale  TUe  Mfg.  Co.  v.  Hyatt  (1888), 
125  U.  S.  46.  The  plaintiff  sued  in  a  state  court  to  re- 
[59]  cover  from  one,  who  had  been  licensed  by  a  patentee  to 
make  and  use  certain  patented  articles,  to  recover  royalties 
due  imder  the  contract.    The  defendant  c(mtended  in  the 
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fltote  court  that  the  subject-matter  was  one  exclusively 
cognizable  in  the  courts  of  the  United  States  because  the 
case  was  one  arising  under  the  patent  laws,  citing  Bev. 
Stat,  §  629,  cl.  9;  §  711,  cl.  5.  The  contention  was  held  un- 
tenable, and  in  the  course  of  the  opinion  the  court  said 
(p.  52) : 

"  It  has  been  decided  that  a  bill  in  equity  in  the  Circuit  Ck)urt  of 
the  United  States  by  the  owner  of  letters  patent,  to  enforce  a  contract 
for  the  use  of  the  patent  right,  or  to  $et  aside  such  a  contract  because 
the  defendant  has  not  complied  with  its  terms,  is  not  within  the  acts 
of  Congress,  by  wMch  an  appeal  to  this  court  is  allowable  in  cases 
arising  under  the  patent  laws,  without  regard  to  the  value  of  the 
matter  in  controversy.  Act  of  July  4,  1836,  c.  357,  I  17,  5  Stat.  124; 
Rev.  Stat.,  I  099 ;  Wilson  v.  Sandford,  10  How.  99 ;  Brotcn  v.  Shannon, 
20  How.  55." 

Reviewing  the  decisions  in  Hartell  v.  TUghman^  99  U.  S. 
547,  and  Albright  v.  Teaa^  supra^  the  court  said  (p.  53)  : 

"  It  was  said  by  Chief  Justice  Taney  in  WUaon  v.  Sandford,  and 
repeated  by  the  court  in  Hartell  v.  TUghman,  and  in  Albright  v.  Teas, 
*The  dispute  in  this  case  does  not  arise  under  any  act  of  Congress; 
nor  does  the  decision  depend  upon  the  construction  of  any  law  in 
relation  to  patents.  It  arises  out  of  the  contract  stated  in  the  bUl; 
and  there  is  no  act  of  Congress  providing  for  or  regulating  contracts 
of  this  Idnd.  The  rights  of  the  parties  depend  altogether  upon  com- 
mon law  and  equity  pHnciples.*  10  How.  101,  102 ;  99  U.  S.  552 ;  106 
U.  S.  619. 

"Those  words  are  equally  applicable  to  the  present  case,  except 
that,  as  it  is  an  action  at  law,  the  principles  of  equity  have  no 
bearing.  This  action,  therefore,  was  within  the  Jurisdiction,  and, 
the  parties  being  citizens  of  the  same  State,  within  the  exclusive 
Jurisdiction,  of  the  [60]  State  courts;  and  the  only  federal  qiiestion 
in  the  case  was  rightly  decided.** 

The  case  of  Keeler  v.  Standard  Folding  Bed  Co.j  157 
U.  S.  659y  touches  upon  the  precise  question  before  us.  In 
the  course  of  the  opinion,  the  court  said — italics  mine — 
(p.  666) : 

"  Upon  the  doctrine  of  these  cases  we  think  it  follows  that  one  who 
buys  patented  articles  of  manufacture  from  one  authorized  to  s^ 
them  becomes  possessed  of  an  absolute  property  in  such  articles,  un- 
restricted in  time  or  place.  Whether  a  patentee  may  protect  himself 
and  his  assignees  by  special  contracts  brought  home  to  the  purchasers 
is  not  a  Question  before  us,  and  upon  whidi  we  express  no  ojilnion. 
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It  Uy  however,  obvious  that  inch  «  qMettUm  would  ariae  «•  •  que$tkm 
of  contract,  and  not  a$  one  under  the  inherent  meaning  and  effect  of 
the  patent  laws," 

A  reference  to  the  foregcnng  and  other  decided  cases  is 
contained  in  the  opinion  in  Excelsior  Wooden  Pipe  Co.  v. 
Pacific  Bridge  Co.^  185  U.  S.  282.  The  suit  was  by  a  licensee 
authorized  to  manufacture  and  sell  wooden  pipe  under  cer- 
tain letters  patent,  against  two  defendants,  one  of  whom  was 
the  licensor  and  owner  of  the  patent  The  covenants  of  the 
licensee  were,  (1)  to  pay  a  license  fee  or  royalty;  (2)  not  to 
transfer  or  assign  the  lic^ise  without  the  consent  of  the 
patentee;  and  (3)  that  the  license  might  be  revoked  for 
failure  to  manufacture.  While,  because  of  peculiar  condi- 
tions present  in  the  case,  the  suit  was  held  to  be  one  arising 
under  the  patent  laws,  the  court  yet  observed  (p.  290) : 

"  Now,  it  may  be  freely  conceded  that,  if  the  licensee  had  f aU^  to 
observe  any  one  of  the  three  conditions  of  the  license,  the  licensor 
would  have  been  obliged  to  resort  to  the  state  courts  either  to  re- 
cover the  royalties,  or  to  procure  a  revocation  of  the  license.  Such 
suit  would  not  involve  any  question  under  the  patent  law." 

The  court,  after  reciting  the  facts  in  the  case  of  Pratt  v, 
[61]  Paris  OasUght  <&  Coke  Co.,  168  U.  S.  255,  said  (pp, 

286,  287) : 

'*  It  was  held  that  the  action  was  not  one  arising  under  the  patent 
laws  of  the  United  States,  and  that  to  constitute  such  a  cause  the 
plaintifT  must  set  up  some  right,  title  or  interest  under  the  patent 
laws,  or  at  least  make  it  appear  that  some  right  or  privilege  wiU  be 
defeated  by  one  construction  or  sustained  by  the  opposite  construction 
of  those  laws.  That  *  section  711  does  not  derive  the  state  courts  of 
the  power  to  determine  questions  arising  under  the  patent  laws,  but 
only  of  assuming  jurisdiction  of  cases  a^rislng  under  those  laws. 
There  is  a  complete  distinction  between  a  case  and  a  question  aris- 
ing under  the  patent  laws.  The  fcHrmer  ariaes  wtaea  Ute  plalntif 
in  his  opening  pleading— be  it  a  bill,  complaint  or  declaration— sets 
up  a  right  under  the  patent  laws  as  ground  for  a  recovery.  Of  such 
the  state  courts  have  no  jurisdiction.  The  latter  may  appear  in  the 
plea  or  answer  or  in  the  testimony.  The  determination  of  such  ques- 
tion is  not  beyond  the  competency  of  the  state  tribmiala.'  ** 

The  case  of  Bement  v.  National  Harrow  Co.,  decided  at  the 
same  term  as  the  Wooden  Pipe  Case,  illustrates  the  doctrine. 
In  that  case  the  National  Harrow  Company,  the  patentee, 
commenced  the  action  in  a  state  court  of  New  York  to  re- 
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cover  damages  for  the  violaticm  of  license  contracts  per- 
taining to  the  manufacture  and  sale  of  a  patent  harrow  and 
also  sought  to  restrain  the  future  violation  of  the  contracts 
and  compel  their  specific  performance.  If  in  consequence  of 
the  subject-matter  the  case  was  one  arising  under  the  patent 
laws,  as  it  would  have  been  if  the  question  of  infringement 
of  the  patent  was  involved,  the  jurisdiction  of  the  courts  of 
the  United  States  was  exclusive.  The  case  was  disposed  of 
on  its  merits  in  the  state  courts  and  came  to  this  court  by  writ 
of  error  upon  the  question  as  to  whether  the  agreements  be- 
tween the  licensor  and  licensee  violated  [62]  the  Federal 
Anti-Trust  Law,  and  jurisdiction  was  entertained  and  the 
Federal  question  was  passed  upon. 

Finally,  it  seems  to  me  the  rulings  made  in  the  Morgan 
Envelope  Case^  152  U.  S.  426,  are  so  apposite  here  as  prac- 
tically in  reason  to  foreclose  all  controversy  on  the  question. 
In  that  case  suit  was  brought  on  three  patents,  one  for  an 
oval  roll  of  paper,  the  other  two  for  apparatus  for  holding 
the  paper.  The  patentee  sold  the  fixtures  or  apparatus  only 
to  purchasers  of  his  paper,  with  the  understanding  that  the 
paper  would  be  subsequently  purchased  of  the  plaintiff  com- 
pany. It  was  held  that  the  patent  for  the  roll  of  paper  was 
invalid,  but  the  validity  of  the  apparatus  claims,  or  at  least 
of  some  of  them,  was  not  challenged.  The  defendant  sold 
the  paper  with  full  knowledge  of  the  restriction  imposed  by 
the  patentee.  Mr.  Justice  Brown,  after  quoting  from 
Chaffee  v.  Bonton  Belting  Co.^  22  How.  217,  223,  says  (pp. 
432,  433) : 

"  The  real  question  In  this  case  is,  whether,  conceding  the  combina- 
tion of  the  oval  roll  with  the  fixtore  to  be  a  valid  combination,  the 
sale  of  one  element  of  such  combination,  with  the  intent  that  it  shall 
be  used  with  the  other  element,  is  an  Infringement  We  are  of 
opinion  that  it  is  not  ...  Of  course,  if  the  product  itself  is  the 
subject  of  a  valid  patent  it  would  be  an  infringement  of  that  patent 
to  purchase  such  product  of  another  than  the  patentee;  but  if  the 
product  be  unpatentable,  it  is  giving  to  the  patentee  of  the  mathine 
the  benefit  of  a  patent  upon  the  product  by  requiring  such  product 
to  be  bought  of  him." 

Earlier  in  the  opinion  it  was  said  (p.  431) : 

"  The  first  defense  raises  the  question  whether,  when  a  machine  is 
designed  to  manufacture,  distribute,  or  serve  out  to  users  a  certain 
95825*— 17— VOL  6 60 
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article,  the  article  so  dealt  with  can  be  said  to  be  a  part  of  the  com- 
bination of  which  the  machine  itself  is  another  part.  If  this  be  so, 
then  it  would  seem  to  follow  that  the  log  which  is  sawn  in  the 
[6S]  mill;  the  wheat  which  is  ground  by  the  rollers;  the  pin  which 
is  produced  by  the  patented  machine;  the  paper  which  is  folded  and 
delivered  by  the  printing  press,  may  be  claimed  as  an  element  of  a 
combination  of  which  the  mechanism  doing  the  work  is  another  ele- 
ment. The  motion  of  the  hand  necessary  to  turn  the  roll  and  with- 
draw the  paper  is  analogous  to  the  motive  power  which  operates  the 
machinery  in  the  other  instances." 

Nor  when  accurately  appreciated  is  there  any  conflict 
between  the  principles  so  long  and  firmly  established  by  the 
cases  to  which  I  have  just  referred  and  the  doctrine  upheld 
in  the  Goodyear  Ruhher  Caae^  9  Wall.  788,  and  Mitchell 
V.  Hawley^  16  Wall.  544.  In  the  Goodyear  Case  the  facts 
were  these:  The  right  was  conferred  upon  one  Chaffee  by 
license  "  to  use  the  said  Goodyear's  gum  elastic  composition 
for  coating  cloth  for  the  purpose  of  japanning,  marbling, 
and  variegate  japanning,  at  his  own  establishment,  but  not 
to  be  disposed  of  to  others  for  that  purpose  without  the  con- 
sent of  the  said  Charles  Goodyear ;  .  .  .  the  right  and  license 
hereby  conferred  being  limited  to  the  United  States,  and 
not  extending  to  any  foreign  country,  and  not  being  intended 
to  convey  any  right  to  make  any  contract  with  the  Govern- 
ment of  the  United  States."  Looking  at  the  terms  of  the 
license  and  the  testimony  in  the  record,  the  court  considered 
the  instrument  only  "  to  authorize  the  licensee  to  make  and 
sell  India  rubber  cloth,  to  be  used  in  the  place,  and  for 
the  purpose,  of  patent  or  japanned  leather."  The  patent 
was  held  to  be  infringed  because  a  right  of  use  of  the  inven- 
tion not  granted  to  the  licensee  but  reserved  by  the  patentee* 
or  his  assignee  to  himself,  viz. :  "  the  exclusive  right  to  manu- 
facture and  sell  army  and  navy  equipments  made  of  vul- 
canized India  rubber,"  etc.,  had  been  invaded  by  the  de- 
fendants. 

In  Mitchell  v.  Hawley  this  was  the  controversy:  A  pat- 
entee of  certain  machines,  whose  original  patent  had 
[64]  still  between  six  and  seven  years  to  run,  conveyed  to 
another  person  the  ^^  right  to  make  and  use  and  to  license 
to  others  the  right  to  make  and  use  four  of  the  machines" 
in  two  States  ^^  during  the  remainder  of  the  original  term 
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of  the  letters-patent,  provided^  that  the  said  grantee  shall 
not  in  any  way  or  form  dispose  of,  sell,  or  grant  any  license 
to  use  the  said  machines  beyond  tiie  said  term."  The  licensee 
constructed  and  sold  four  machines  to  persons  who,  as  found 
by  the  court,  had  knowledge  of  the  limited  title  of  the 
licensee.  After  the  patent  had  expired,  and  during  an  ex- 
tended term  of  the  patent,  the  persons  to  whom  the  licensee 
had  transferred  the  machines  made  use  of  the  machines  in 
violation  of  the  limitation,  and  the  owner  of  the  patent  sued 
to  prevent  the  infringement,  and  his  right  to  do  so  was 
upheld.  Stating  it  to  be  unquestioned  that  a  patentee  who 
had  absolutely  parted  with  the  title  to  the  machine  and  with 
the  use  which  the  patent  protected  must  be  understood  to 
have  parted, with  all  his  exclusive  right,  and  hence  ceased  to 
have  any  interest  in  the  machine  protected  by  the  patent 
law,  the  court  maintained  the  contentions  of  the  complain- 
ant, on  the  ground  that  the  rule  just  stated  did  not  apply 
where  the  patentee  did  not  grant  the  entire  right  covered 
by  the  patent,  but  retained  a  part  thereof  in  himself,  and 
therefore  a  violation  of  such  reserved  right  was  in  con- 
flict with  a  right  still  protected  by  the  patent  and  an  in- 
fringement of  the  patent.  The  difference  between  the  rule 
applied  in  that  case  and  the  doctrine  of  the  many  other 
cases  which  we  have  cited  and  which  also  exists  between 
the  controversy  presented  in  MitcheU  v.  Hawley  and  the 
one  here  imder  consideration  was  simply  as  follows:  (a) 
That  which  exists  between  the  conveyance  of  all  one's  rights 
covered  by  a  patent  and  a  transfer  of  only  a  part  of  such 
rights;  {h)  that  which  obtains  between  the  ability  of  a 
patentee  to  protect  the  right  which  he  enjoys  under  the 
patent  law  from  infringement  and  his  [65]  want  of  power 
on  parting  with  all  his  rights  under  the  patent  to  contract 
so  as  to  secure  rights  never  embraced  in  his  patent,  and 
to  bring  such  newly  acquired  contract  rights  under  the 
protection  of  the  patent  law.  That  the  sale  here  in  question 
was  one  of  all  the  rights  which  the  patent  protected  has,  it 
seems  to  me,  at  the  outset  been  demonstrated  beyond  rea- 
sonable dispute.  I  mean,  of  course,  within  the  limit  of 
my  powers  of  understanding,  since,  looking  at  the  so-called 
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license  restriction  again  and  again  with  a  purpose  if  possible 
to  bring  my  mind  to  assent  to  the  view  which  the  court  takes 
of  it,  I  find  it  impossible  to  do  so.  And  in  this  connection 
it  is  to  be  observed  that  the  real  nature  of  the  transaction  is, 
in  the  argument  of  counsel  for  the  Dick  Company,  stated  to 
be  directly  the  opposite  of  that  which  the  court  now  holds  it 
to  be.    Thus,  counsel  say: 

"  In  the  license  plan  in  issue,  the  licensor,  by  limiting  the  market 
at  which  supplies  may  be  purchased,  is  merely  insuring  to  himself  a 
royalty  based  upon  the  output  of  the  machine.  The  licensor,  by  re- 
quiring the  purchase  of  ink  of  him,  in  fact  exacting  a  royalty  (in- 
finitesimal in  amount)  for  every  copy  of  the  original  produced  by  the 
mimeograph.  The  very  nature  of  the  work  of  these  machines  forbids 
the  use  of  a  fixed  money  royalty  upon  the  work  produced,  since  the 
mon^y  value  is  so  small  that  the  expense  of  the  accounting  would  be 
prohibitive  of  such  a  method." 

A  construction  of  the  restriction  which,  by  speaking  of 
license  and  licensor,  obscures  the  fact  that  the  restriction 
itself  states  the  transaction  to  have  been  a  sale  of  the  ma- 
chine and  its  right  of  use,  yet  by  the  very  force  of  the  nature 
of  the  so-called  restriction  describes  it  as  being  in  essence 
and  effect  but  a  consideration  for  the  rights  parted  with, 
and  thus  brings  the  case  within  the  doctrine  of  Wilson  v. 
Sandfordy  Albright  v.  TeaSj  and  other  cases  which  I  have 
referred  to. 

[66]  The  distinction  between  the  two  riUes  and  the  ab- 
solute harmony  and  cooperation  between  them  had  been 
pointed  out  before  the  decision  in  Mitcliell  v.  Hawley^  and 
has  been  since  so  clearly  indicated  as  to  my  mind  to  leave 
no  room  for  contention  or  evasion.  Let  me  quote  from  some 
of  the  cases.  In  one  of  the  early  cases,  Bloomer  v.  McQue- 
wan^  14  How.  539,  after  referring  to  previous  cases  which 
had  marked  the  distinction  between  the  grant  of  the  right 
to  make  and  vend  a  patented  machine  and  the  grant  of  the 
right  to  use  it,  the  court  said  (p.  549) : 

"The  distinction  is  a  plain  one.  The  franchise  which  the  patent 
grants,  consists  altogether  in  the  right  to  exclude  every  on^  from 
making,  using,  or  vending  the  thing  patented,  without  the  permlsiiioii 
of  the  patentee.  This  is  all  that  he  obtains  by  the  patent  And  when 
he  sells  the  ezdnsive  privUege  of  making  or  vending  it  for  use  In  a 
particular  place,  the  purchaser  bvys  a  portion  of  the  franchise  which 
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the  patent  confers.  He  obtains  a  share  of  the  monopoly,  and  that 
monopoly  is  derived  from,  and  exercised  under,  the  protection  of  the 
United  States.  .  .  . 

"  But  the  purchaser  of  the  implement  or  machine  for  the  purpose 
of  using  it  in  the  ordinary  pursuits  of  life,  stands  on  different  ground. 
In  using  it,  he  exercises  no  rights  created  by  the  act  of  congress, 
nor  does  he  derive  title  to  it  by  virtue  of  the  franchise  or  exclusive 
privilege  granted  to  the  patentee.  The  inventor  might  lawfully  sell 
it  to  him,  whether  he  had  a  patent  or  not,  if  no  other  patentee  stood 
in  his  way.  And  when  the  machine  passes  to  the  hands  of  the  pur- 
chaser, it  is  no  longer  within  the  limits  of  the  monopoly.  It  passes 
outside  of  it,  and  is  no  longer  under  the  protection  of  the  act  of  con- 
gress. And  if  his  right  to  the  implement  or  machine  is  infringed,  he 
must  seek  redress  in  the  courts  of  the  State,  according  to  the  laws  of 
the  State,  and  not  in  the  courts  of  the  United  States,  nor  under  the 
law  of  congress  granting  the  patent  The  implement  or  machine  be- 
comes his  private  individual  [67]  property,  not  protected  by  the  laws 
of  the  United  States,  but  by  the  laws  of  the  State  in  which  it  is  situ- 
ated. CJontracts  in  relation  to  it  are  regulated  by  the  laws  of  the 
State,  and  are  subject  to  state  jurisdiction." 

Likewise  in  Adams  v.  Burke^  17  Wall.  453,  the  court, 
speaking  through  Mr.  Justice  Miller,  said  (p.  456) : 

"  In  the  essential  nature  of  tilings,  when  the  patentee,  or  the  per- 
son having  his  rights,  sells  a  machine  or  instrument  whose  sole  value 
is  in  its  use,  he  receives  the  consideration  for  its  use  and  he  parts 
with  the  right  to  restrict  that  use.  The  article,  in  the  language  of  the 
court,  passes  without  the  limit  of  the  monopoly.  That  is  to  say,  the 
patentee  or  his  assignee  having  in  the  act  of  sale  received  aU  the 
royalty  or  consideration  which  he  claims  for  the  use  of  his  invention 
in  that  particular  machine  or  instrument,  it  is  open  to  the  use  of  the 
purchaser  without  further  restriction  on  account  of  the  monopoly 
of  the  patentee." 

Yet,  again,  in  the  Folding  Bed  Company  Casey  157  XJ.  S. 
659,  666,  this  court,  reiterating  the  doctrine,  said: 

"  Upon  the  doctrine  of  these  cases  we  think  it  foUows  that  one  who 
buys  patented  articles  of  manufacture  from  one  authorized  to  seU 
them  becomes  possessed  of  an  absolute  property  in  such  articles,  un- 
restricted in  time  or  place.  Whether  a  patentee  may  protect  himself 
and  his  assignees  by  special  contracts  brought  home  to  the  purchasars 
is  not  a  question  before  us,  and  upon  which  we  express  no  opinion. 
It  is,  however,  obvious  that  such  a  question  would  arise  as  a  question 
of  contract,  and  not  as  one  under  the  inherent  meaning  and  effect 
of  the  patent  laws. 

'*The  conclusion  reached  does  not  deprive  a  patentee  of  his  Just 
rights,  because  no  article  can  be  unfettered  from  the  claim  of  his 
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monopoly  without  paying  Its  tribute.  The  Inconvenience  and  annoy- 
ance to  the  public  that  an  opposite  conclusion  would  occasion  are  too 
obvious  to  require  Ulustratlon." 

[68]  In  view  of  the  settled  rule  of  this  court,  established 
by  so  many  decisions,  I  might  well  refrain  from  referring 
to  the  English  cases  and  the  decisions  of  lower  Federal 
courts  relied  on  as  persuasively  supporting  the  doctrine  now 
announced.  But,  nevertheless,  I  shall  briefly  notice  the 
cases. 

I  pass  by  the  English  decisions  relied  upon  with  the  re- 
mark that  it  is  not  perceived  how  they  can  have  any  per- 
suasive influence  on  the  subject  in  hand  in  view  of  the  dis- 
tinction between  state  and  national  power  which  here  pre- 
vails and  the  consequent  necessity,  if  our  institutions  are  to 
be  preserved,  of  forbidding  a  use  of  the  patent  laws  which 
serves  to  destroy  the  lawful  authority  of  the  States  and 
their  public  policy.  I  fail  also  to  see  the  application  of 
English  cases  in  view  of  the  possible  difference  between  the 
public  policy  of  Great  Britain  concerning  the  right,  irre- 
spective of  the  patent  law,  to  make  contracts  with  the  mo- 
nopolistic restriction  which  the  one  here  recognized  embodies 
and  the  public  policy  of  the  United  States  on  that  subject 
as  established,  after  great  consideration,  by  this  court  in 
Dr.  Miles  Medical  Co.  v.  Park  <&  Sons  Co.,  220  U-  S.  878. 
See  especially  on  this  subject  the  grounds  for  dissent  in  that 
case  expressed  by  Mr.  Justice  Holmes,  referring  to  the  Eng- 
lish law,  on  page  413. 

So  far  as  the  various  decisions  of  Circuit  Courts  of  Ap- 
peals which  the  court  refers  to  are  concerned,  as  they  con- 
flict with  the  many  adjudications  of  this  court  to  which  I 
have  referred,  it  seems  to  me  they  ought  not  to  be  followed, 
but  should  be  overruled.  It  is  undoubted  that  the  leading 
one  of  the  cases  which  all  the  others  but  follow  and  reiterate 
is  the  Button  Fastener  Case  to  which  I  have  previously  re- 
ferred. I  shall  not  undertake  to  review  that  case  elaborately, 
because  in  substance  and  effect  the  theory  upon  which  it  pro- 
ceeds is  in  absolute  conflict  with  the  many  adjudications  of 
this  court  to  which  I  have  referred,  and  the  reasoning  which 
was  employed  in  the  case,  in  my  [69]  opinion,  in  its  ulti- 
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mate  aspect  rests  upon  a  failure  to  distmguish  between  the 
principle  announced  in  WUsan  v.  Sandfardy  and  followed 
and  applied  in  the  many  cases  which  I  have  reviewed,  and 
the  doctrine  announced  and  applied  in  MitcheU  v.  Hawley. 
In  other  words,  the  Button  Fastener  Case  and  the  confusion 
which  has  followed  the  application  of  the  ruling  made  in 
that  case  was  but  the  consequence  of  failing  to  observe  the 
difference  between  the  rights  of  a  patentee  which  were  pro- 
tected by  the  patent  and  those  which  arose  from  contract 
and  therefore  were  subject  alone  to  the  general  law.  In 
addition  it  may  be  well  to  observe  that  the  very  groundwork 
upon  which  the  case  proceeded  has  been  since  authoritatively 
declared  by  this  court  to  be  without  foimdation.  For  in- 
stance, it  will  become  apparent  from  an  analysis  of  the  opin- 
ion in  the  case. that  it  proceeded  upon  the  theory  that  the 
doctrine  upheld  had  been  virtually  sanctioned  in  previous 
adjudications  of  this  court  Since  tibie  decision,  however,  this 
court,  in  Bobbs-MerriU  Co.  v.  Straus^  210  U.  S.  889,  845,  has 
expressly  declared  that  the  doctrine  had  never  be^i  upheld 
by  this  court.  Moreover,  also,  in  the  Bohha-MerriU  Case  this 
court,  in  considering  one  of  the  cases  principally  relied  upon, 
in  the  opinion  in  the  Button  Fastener  Case — the  Cotton  Tie 
Case — expressly  pointed  out  that  that  case  had  been  miscon- 
ceived in  the  opinion  in  the  Button  Fastener  Case^  and  did 
not  have  the  significance  which  had  there  been  attributed 
to  it. 

But  even  if  I  were  to  put  aside  everything  I  have  said 
and  were  to  concede  for  the  sake  of  argument  tiliat  the  power 
existed  in  a  patentee,  by  contract,  to  accomplish  the  results 
which  it  is  now  held  may  be  effected,  I  nevertheless  would  be 
unable  to  give  my  assent  to  the  ruling  now  made.  If  it  be 
that  so  extraordinary  a  power  of  contract  is  vested  in  a 
patentee,  I  cannot  escape  the  conclusion  that  its  exercise, 
like  every  other  power,  should  be  subject  to  the  law  of  the 
land.  To  conclude  otherwise  [70]  would  be  but  to  say  that 
there  was  a  vast  zone  of  contract  lying  between  rights  under 
2.  patent  and  the  law  of  the  land,  where  lawlessness  pre- 
vailed and  wherein  omtracts  could  be  made  whose  effect  and 
operation  would  not  be  confined  to  the  area  described,  but 
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would  be  operative  and  effective  beyond  that  area,  so  as  to 
dominate  and  limit  rights  of  every  one  in  society,  the  law  of 
the  land  to  the  contrary  notwithstanding. 

Again,  a  curious  anomaly  would  result  from  the  doctrine. 
The  law  in  allowing  the  grant  of  a  patent  to  the  inventor 
does  not  fail  to  protect  the  rights  of  society;  on  the  con- 
trary, it  safeguards  them.  The  power  to  issue  a  patent  is 
made  to  depend  upon  considerations  of  the  novelty  and 
utility  of  the  invention  and  the  presence  of  these  pre- 
requisites must  be  ascertained  and  sanctioned  by  public 
authority,  and  although  this  authority  has  been  favorably 
exerted,  yet  when  the  rights  of  individuals  are  concerned 
the  judicial  power  is  then  open  to  be  invoked  to  deter- 
mine whether  the  fundamental  conditions  essential  to  the 
issue  of  the  patent  existed.  Under  the  view  now  maintained 
of  the  right  of  a  patentee  by  contract  to  extend  the  scope 
of  the  claims  of  his  patent  it  would  follow  that  the  in- 
cidental right  would  become  greater  than  the  principal  one, 
since  by  the  mere  will  of  the  party  rights  by  contract  could 
be  created,  protected  by  the  patent  law,  without  any  of  the 
precautions  for  the  benefit  of  the  public  which  limit  the 
right  to  obtain  a  patent.* 

I  have  already  indicated  lipw,  ance  the  decision  in  the 
Button  Fastener  Case^  the  attempt  to  increase  the  scope  of 
the  monopoly  granted  by  a  patent  has  become  common  by 
resorting  to  the  device  of  license  restrictions  manifested  in 
various  forms,  all  of  which  tend  to  increase  monopoly  and 
to  burden  the  public  in  the  exercise  of  their  common  rights. 
My  mind  cannot  shake  off  the  dread  of  the  vast  extension  of 
such  practices  which  must  come  from  the  decision  of  the 
court  now  rendered.  Who,  I  submit,  [71]  can  put  a  limit 
upon  the  extent  of  monopoly  and  wrongful  restriction  which 
will  arise,  especially  if  by  such  a  power  a  contract  which 
otherwise  would  be  void  as  against  public  policy  may  be 
successfully  maintained? 

What  could  more  cogently  serve  to  point  to  the  reality 
and  conclusiveness  of  these  suggestions  than  do  the  facts  of 
this  case?  It  is  admitted  that  the  use  of  the  ink  to  work 
the  patented  machine  was  not  embraced  in  the  patent  and 
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yet  it  is  now  held  that  by  contract  the  use  of  materials  not 
acquired  from  a  designated  source  has  become  an  infringe- 
ment of  the  patent,  and  exactly  the  same  law  is  applied  as 
though  the  patent  in  express  terms  covered  the  use  of  ink 
and  other  operative  materials.  It  is  not,  as  I  understand  it, 
denied,  and  if  it  were,  in  the  face  of  the  decision  in  the 
Miles  Medical  Co.  Case^  mpra^  in  reason  it  cannot  be  denied 
tl.at  the  particular  contract  which  <^>erates  this  result  if 
tested  by  the  general  law  would  be  void  as  against  public 
policy.  The  contract,  therefore,  can  only  be  maintained 
upon  the  assumption  that  the  patent  law  and  the  issue  of  a 
patent  is  the  generating  source  of  an  authority  to  contract 
to  procure  rights  under  the  patent  law  not  otherwise  within 
that  law,  and  which  could  not  be  enjoyed  under  the  general 
law  of  the  land.  But  here,  as  upon  the  main  features  of  the 
case,  it  seems  to  me  this  court  has  spoken  so  authoritatively 
as  to  leave  no  room  for  such  a  view.  In  Pope  Manufacturing 
Company  v.  OormuUy^  144  U.  S.  224,  the  validity  of  certain 
stipulations  contained  in  a  license  to  use  patented  inventions 
came  under  consideration.  It  was  decided  that  contracts 
of  that  character,  like  all  others,  were  to  be  measured  by 
the  law  of  the  land  and  were  non-enforcible  if  they  were 
contrary  to  general  rules  of  public  policy.  And  it  was 
further  held  that  even  if  contracts  of  that  character  were 
not  void  as  against  general  principles  of  public  policy,  the 
aid  of  a  court  of  equity  would  not  be  given  to  their  enforce- 
ment if  the  stipulations  were  unconscionable  and  [72]  op- 
pressive, as  are,  in  my  judgment,  aside  from  the  rule  of 
public  policy,  the  stipulations  of  the  contract  here  involved. 
Indeed,  when  the  decree  rendered  by  the  lower  court 
which  is  now  affirmed  and  which  is  excerpted  in  the  margin ' 

*The  Circuit  CJourt  granted  a  decree  in  favor  of  the  complainant 
for  an  accounting  of  profits  and  damages  and  for  an  Injunction  re- 
straining the  defendants  from  infringing  upon  the  said  letters  patent 
and  "  from  directly  or  llidirectly  procuring  or  attempting  to  procure. 
Inducing  or  attempting  to  Induce  or  causing  any  breach  or  violation 
of  the  covenant,  condition  or  obligation  now  existing  or  which  may 
hereafter  exist  on  the  part  of  vendees  or  licensees  of  said  patented 
and  restricted  rotary  mimeographs  to  the  complainant  by  reason  of 
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is  considered,  it  seems  to  me  the  conclusion  cannot  be  escaped 
that  although  in  the  mental  process  by  which  it  was  held 
that  relief  imder  the  patent  law  could  [73]  be  afforded  the 
contract  was  treated  as  a  restriction  upon  the  use  of  the 
machine  covered  by  the  patent,  so  inexorable  was  the  con- 
trary result  of  the  contract  that  in  framing  the  decree  it  be- 
came necessary  to  give  relief  upon  the  theory  that  the  grava- 
men of  the  suit  was  the  violation  of  a  contract  stipulation 
in  regard  to  unpatented  materials. 
For  these  reasons  I,  therefore,  dissent. 

the  license  restrictions  hereinbefore  set  out  and  particularly  from 
directly  or  indirectly  making  or  causing  to  be  made,  or  selling  or 
causing  to  be  sold,  or  offering  or  causing  to  be  offered,  to  any  person 
or  concern  whatsoever,  any  supplies  adapted  for  use  or  capable  of 
being  used  on  said  patented  or  restricted  mimeographs  with  design 
or  intent  that  the  same  shall  be  so  used  In  violation  of  such  Ucenae 
restriction;  from  directly  or  Indirectly  persuading  or  Inducing  sndi 
persons  or  concerns  to  purchase  any  such  supplies  not  of  the  com- 
plainant's manufacture  and  sale,  designed  or  adapted  for  use  in  sach 
machines  for  use  thereon  in  violation  of  such  license;  from  adver- 
tising or  causing  to  be  advertised  in  any  manner  any  supplies  in- 
tended or  designed  for  use  In  said  rotary  mimeographs  in  violatioa 
of  such  license ;  from  publishing  or  causing  to  be  published  any  offer, 
promise  or  inducement  designed  or  intended  to  procure  lincensees  or 
vendees  of  the  said  patented  and  restricted  rotary  mimeographs  to 
use  or  purchase  for  use  in  such  machine  supplies  not  of  the  manu- 
facture of  the  complainant  in  violation  of  such  license,  and  from 
doing  and  performing  any  and  all  other  acts  or  things  designed  or 
Intended  to  persuade  or  induce  said  licensees  or  vendees  to  violate  the 
condition  or  covenant  binding  upon  them  with  respect  to  the  use  of 
said  rotary  mimeograph  and  from  in  any  way  further  interfering 
with  the  business  of  the  said  complainant  of  marketing  said  machines 
and  supplies  therefor  under  license  restrictions  limiting  such  machines 
to  use  only  in  conjunction  with  suppUes  made  by  or  procured  from 
said  complainant 
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BAUEE  &  CIE  V.  O'DONNELL.* 

CERTIFICATE    FROM    THE    COURT    OF    APPEALS    OF    THE    DISTRICT 
OF     COLUMBIA. 

No.  951.     Argued  April  10»  1918.— Decided  May  26,  1918. 
[229  U.  S.,  1.] 

The  right  to  make,. use  and  sell  an  invented  article  existed  without, 
and  before,  the  passage  of  the  patent  law;  the  act  secured  to  the 
inventor  the  exclusive  right  to  make,  use  and  vend  the  thing  pat- 
ented.* 

While  the  patent  law  should  be  fairly  and  liberally  construed  to  effect 
the  purpose  of  Ck>ngress  to  encourage  useful  invention,  the  rights 
and  privileges  which  it  bestows  should  not  be  extended  by  Judicial 
construction  beyond  what  Congress  intended. 

In  framing  the  patent  act  and  defining  the  rights  and  privileges  of 
patentees  thereunder  Oongress  did  not  use  technical  or  occult 
phrases,  but  in  simple  terms  gave  the  patentee  the  exclusive  right 
to  make,  use  and  vend  his  invention  for  a  definite  term  of  years. 

A  patentee  may  not  by  notice  limit  the  price  at  which  future  retail 
sales  of  the  patented  article  may  be  made,  such  article  being  in 
the  hands  of  a  retailer  by  purchase  from  a  Jobber  who  has  paid  to 
the  agent  of  the  patentee  the  full  price  asked  for  the  article  sold. 
Senry  v.  Dick  Co,,  224  U.  S.  1,  disUnguished. 

The  patent  law  differs  from  the  copyright  law  in  that  it  not  only 
confers  the  right  to  make  and  sell,  but  also  the  exclusive  right  to 
use  the  subject-matter  of  the  patent 

[2]  The  words  '*  vend  **  and  "  vending  **  as  used  in  S  4952,  Rev.  Stat, 
in  regard  to  the  copyright  protection  accorded  authors  and  as  used 
in  S  4884,  Rev.  Stat,  in  regard  to  the  protection  accorded  inventors 
for  their  patented  articles,  are  substantially  the  same,  and  the 
protection  intended  to  be  secured  to  authors  and  inventors  is  sub- 
santially  identical. 

WhUe  BohhS'MerriU  Co.  v.  8trau9,  210  U.  S.  339,  recognized  that 
there  are  differences  between  the  copyright  statute  and  the  patent 
statute,  and  disclaimed  then  deciding  the  effect  of  the  word  "  vend- 
ing'* as  used  in  the  latter,  this  court  now  decides  that  the  terms 
used  in  regard  to  the  protection  accorded  by  l>oth  statutes  in  re- 
gard to  the  exclusive  right  to  sell  are  to  all  intents  the  same. 

The  right  given  by  the  patent  law  to  the  inventor  to  use  his  inven- 
tion should  be  protected  by  all  means  pro];)erly  within  the  miOj^ 

•  See  Note  (b)  to  the  case  of  Henry  v.  A.  B.  Dick  Co.  (224  U.  S.,  1), 
antCt  p.  731. 

*  Syllabus  and  statements  of  arguments  copyrighted,  1912,  by  The 
Banks  Law  Publishing  Gompany. 
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of  the  statute,  and  the  patentee  may  transf^  a  patented  article 
with  a  qualified  title  as  to  its  use.    Henry  v.  Dick  Co.,  224  U.  S.  1. 

Where  the  transfer  of  the  patented  article  is  full  and  complete,  an 
attempt  to  reserve  the  right  to  fix  the  price  at  which  it  shall  be  re- 
sold by  the  vendee  is  futile  under  the  statute.  It  is  not  a  license 
for  qualified  use,  but  an  attempt  to  unduly  extend  the  right  to  vend. 
Henry  v.  Dick  Co.,  224  U.  S.  1,  distinguished. 

While  the  patent  law  creates  to  a  certain  extent  a  monopoly  by  the 
inventor  in  the  patented  article,  a  patentee  who  has  parted  with 
the  article  patented  by  passing  title  to  a  purchaser  has  placed  the 
article  beyond  the  limits  of  the  monopoly  secured  by  the  act  AdamM 
v.  Burke,  17  Wall.  453. 

[57  L.  Ed.,  1041.«] 

[Patents — Restrictions  on  Sales  by  Purchasees. — ^1.  The  exclusive 
right  to  "  make,  use,  and  vend  the  Invention  or  discovery,"  granted 
by  U.  S.  Rev.  Stat  §  4884,  U.  S.  Comp.  Stat  1901,  p.  3381,  to  the 
patentee,  his  heirs  and  assigns,  does  not  Include  the  right  to  limit 
by  notice  the  price  at  which  the  patented  article  may  be  resold 
at  retail  by  a  purchaser  from  Jobbers  who  have  paid  to  the 
patentee's  agent  the  full  price  asked. 
For  other  cases,  see  Patents,  XIII.  f,  in  Digest  Sup.  Ct.  1908. 

Patents — Sale  ob  License — ^Notice  of  Price  Restriction. — 2.  At- 
taching a  notice  to  a  patented  article  which  states  that  the  article 
Is  licensed  for  sale  and  use  at  a  specified  price,  that  a  purchase  la 
an  acceptance  of  the  conditions,  and  that  all  rights  revert  to  the 
patentee  in  the  event  of  a  violation  of  the  restriction,  cannot  con- 
vert an  otherwise  apparently  unqualified  sale  into  a  mere  license 
to  use  the  invention. 
For  other  cases,  see  Patents,  XIII.  d.  In  Digest  Sup.  Ct  1908.] 

The  facts,  which  involve  the  construction  of  §  4884,  Rev. 
Stat.,  and  the  extent  of  the  rights  thereunder  of  patentees 
to  control  the  price  at  which  the  patented  article  shall  be  sold 
by  their  vendees,  are  stated  in  the  opinion. 

Mr,  Edwin  J.  Prindle  for  plaintiffs- appellants: 
The  inventor  has  the  right  to  exclude  every  one  from  any 
making,  using,  or  selling  of  the  patented  invention.    There- 
fore, when  he  grants  any  right  imder  the  patent  to  anyone, 
he  simply  waives  his  right  to  exclude  them  from  all  making, 

•The  paragraphs  following,  in  brackets,  comprise  the  syllabus  of 
this  case  as  reported  In  vol.  57,  p.  1041,  Lawyers  ESdltlon,  Supreme 
Court  Reports.  Syllabus  copyrighted,  1912,  1913,  by  The  Lawyers 
Go-Operatiye  Publishing  €k)mpany. 
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using,  or  selling  of  the  patented  invention  to  that  extent, 
and  all  ungranted  right  of  exclusion  remains  in  him. 

[3]  A  notice  of  price  restriction  on  a  package  is  notice  to 
all  the  world  that  the  right  to  sell  the  article  below  the  price 
stated  on  the  package  is  not  granted  and  does  not  pass  from 
the  inventor. 

Defendant's  sale  at  a  retail  price  below  the  amount  named, 
of  packages  bought  from  jobbers  and  having  the  license  re- 
striction label  on  them,  was  an  infringement. 

Price  restrictions  have  been  sustained  in  this  court  and 
in  the  lower  Federal  courts.  Mitchell  v.  Hawley^  16  Wall. 
644 ;  Henry  v.  Dick^  224  U.  S.  1 ;  Bement  v.  National  Harrow 
Co,,  186  U.  S.  70. 

The  right  of  a  patentee  to  restrict  the  price  at  which  his 
article  shall  be  sold  by  a  license-restriction  notice  attached 
to  the  article,  of  the  same  import  as  the  notice  in  the  present 
case,  has  been  sustained  by  many  of  the  lower  courts  in  the 
United  States  and  by  the  courts  of  England.  Victor  TdUc- 
ing  Machine  v.  The  Fair,  123  Fed.  Rep.  424;  New  Jersey 
Patent  Co.  v.  Schaefer,  144  Fed.  Rep.  437;  Rubier  Tire 
Wheel  Co.  v.  Milwaukee  R.  W.  Co.,  154  Fed.  Rep.  358; 
Goshen  Rubber  Works  v.  Single  Tube  A.dbB.  Tire  Co.,  166 
Fed.  Rep.  431 ;  Edison  v.  Ira  M.  Smith  Co.,  188  Fed.  Rep. 
925;  Waltham  Watch  Co.  v.  Keene,  191  Fed.  Rep.  855;  Auto- 
matic Pencil  Sharpener  Co.  v.  Goldsmith  Bros.,  190  Fed. 
Rep,  205;  Indiana  Mfg.  Co.  v.  Nichols,  190  Fed.  Rep.  579; 
Incandescent  Gas  Co.  v.  Cantelo,  12  Rep.  Pat.  Cas.  262 ;  Sam^ 
V.  Brogden,  16  Rep.  Pat.  Cas.  183;  Badische  Analin  (&c.  v. 
Isler  (1906),  1  Chancery,  ^11',  McGruther  v.  Pitcher  (1904), 
2  Chancery,  306 ;  National  Phonograph  Co.  v.  Mench,  27  T. 
L.  R.  239;  The  B.  V.  D.  Co.  v.  Wolf  (unreported) ;  The  Fair 
V.  Dover  Mfg.  Co.,  166  Fed.  Rep.  117;  Edison  Phonograph 
Co.  V.  Kaufmann,  105  Fed.  Rep.  960;  Edison  Phonograph 
Co.  V.  Pike,  116  Fed.  Rep.  863;  National  Phonograph  Co.  v. 
Schlegd,  128  Fed.  Rep.  788;  IngersoU  v.  SfieUenberg^  147 
Fed.  Rep.  522 ;  Winchester  Arms  Co.  v.  Buengar,  199  Fed. 
Rep.  786;  American  Graphophone  Co.  v.  Pickard,  201  Fed. 
[4]  Rep.  546;  LoveU-McConneU  Co.  v.  International  Auto- 
mx>bile  League^  202  Fed.  Rep.  219. 


Digitized  by  VjOOQIC 


798  229  UNITED  STATES,  6. 

Argument  for  Appellants. 

Many  of  the  foregoing  cases  are  identical,  in  principle, 
with  the  facts  in  the  present  case. 

The  patentee's  control  over  selling  was  recognized  by 
this  court  in  Henry  v.  Dich^  224  U.  S.  1. 

The  right  of  the  patentee  to  restrict  the  price  at  which 
his  article  shall  be  sold  comes  within  the  principle  decided 
in  Henry  v.  Duk^  and  the  defendant  in  this  case  is  a  con- 
tributory infringer  precisely  as  Henry  was  in  that  case. 

The  patentee's  monopoly  of  selling  is  coordinate  with  that 
of  using  his  patented  article  and  subject  to  the  same  degree 
of  control.  Adams  v.  Burke^  17  Wall.  453;  Bement  v.  i\^a- 
tional  Harrow  Co.^  supra;  Standard  Sanitary  Co.  v.  United 
States,  226  U.  S.  20. 

Plaintiffs  did  not  receive  the  full  consideration  for  the 
patented  article  when  they  received  the  purchase  money  from 
the  defendant  or  the  jobber,  and  they  have  a  continuing 
interest  in  the  article. 

Patentee's  control  over  the  price  of  his  article  is  reason- 
able, proper  and  consistent  with  sound  public  policy. 

Defendant's  purchase  from  jobber  instead  of  from  plain- 
tiffs does  not  relieve  him  from  infringement,  as  he  had  notice 
through  the  price  restriction  on  the  label.  Victor  Talking 
Machine  Co.  v.  T?ie  Fair,  123  Fed.  Sep.  427;  New  Jersey 
Patent  Co.  v.  Schaefer,  144  Fed.  Rep.  437;  S.  C,  159  Fed. 
Rep.  171;  Edison  v.  Smith,  188  Fed.  Rep.  925;  Automatio 
Pencil  Co.  v.  Goldsmith,  190  Fed.  Rep.  205. 

The  WaUham  Watch  Case,  191  Fed.  Rep.  855,  has  no 
bearing  on  the  case  at  bar,  and  the  language  quoted  had  no 
reference  to  the  distinction  in  the  present  case.  So  also  as 
to  the  Folding  Bed  Case,  147  U.  S.  659. 

There  is  no  attempt  in  this  case  at  monopoly  or  to  restrict 
trade.  The  patentee  only  seeks  to  control  the  price  [6]  of 
an  article  in  an  industry  which  he  himself  has  created,  and  in 
which  the  public  has  had  no  previous  rights  or  experience 
of  free  competition  in  the  article.  The  public  is  just  as  free 
to  purchase  unpatented  articles  as  it  ever  was,  and  the  mo- 
nopoly which  the  law  gives  the  patentee  is  only  the  induce- 
ment which  it  held  out  to  the  patentee  to  make  the  invention 
and  the  just  and  proper  price  paid  for  his  contribution  of  it 
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forever  to  public  knowledge  at  the  expiration  of  the  mo- 
nopoly. 

The  defense  based  on  the  copyright  statute  and  Bohha^ 
MerriU  v.  Straus^  210  U.  S.  839,  does  not  apply.  Judge  Ray 
in  his  decision  in  the  WaUham  Watch  Case  argues  at  length 
that  as  the  Supreme  Court  in  the  Bohha-MerriU  Case  held 
that  an  author  has  no  right  to  fix  the  price  at  which  his 
book  should  be  resold,  it  follows  that  an  inventor  is  also 
without  that  right. 

This  court  in  that  case  expressly  refused  to  express  an 
opinion  as  to  whether,  under  the  state  of  facts  in  the  present 
case,  its  decision  would  be  the  same  as  it  was  in  that  case. 

These  three  separate  rights  of  making,  using  and  selling 
granted  the  inventor  by  the  patent  statute  have  always  been 
treated  as  coordinate  rights  and  never  been  treated  as  of 
different  rank. 

The  right  to  sell  is  always  treated  as  coordinate  with  the 
right  to  make  and  use  in  the  patent  cases,  while  as  decided 
in  the  Bohhs-MerriU  Case^  the  right  to  sell  under  the  copy- 
right statute  is  merely  incidental  to  the  right  of  duplication. 

There  are  vital  differences  between  the  right  to  vend  of 
the  inventor  and  the  right  to  vend  of  the  author.  And  be- 
cause of  the  differences  in  the  nature  of  a  patented  article 
and  an  author's  book,  there  are  vital  differences  in  what  is 
involved  in  "  vending  "  under  the  two  statutes. 

The  power  of  an  inventor  to  sub-divide  the  right  to  vend, 
[6]  granted  by  his  patent,  has  been  repeatedly  upheld.  On 
the  other  hand,  the  author  can  only  assign  his  right  as  a 
whole.  He  could  not  sub-divide  the  territory  in  any  such 
way.  See  Bohha-MerriU  Case^  147  Fed.  Rep.  23;  Crown  Co. 
V.  Standard  Brewery^  174  Fed.  Rep.  268. 

Rights  under  the  patent  statute  are  much  broader  than 
those  under  the  copyright  statute.  The  patent  statute  gives 
a  complete  monopoly  of  the  invention.  The  copjrright  stat- 
ute only  gives  the  right  of  duplicating  and  the  right  of 
vending.  "Making"  under  the  patent  statute  covers  every 
form  of  the  invention  which  performs  the  same  function 
in  substantially  the  same  way,  without  regard  to  appearance. 

The  patent  statute  gives  the  inventor  absolute  control 
over  the  use  of  the  invention  and  the  inventor  can  forbid 
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its  use  in  any  but  a  particular  locality.    No  author,  however, 
could  restrict  the  reading  of  his  book  only  to  the  person  who 
purchases  it,  or  to  its  being  read  only  in  a  certain  town. 

The  monopoly  granted  to  the  inventor  is  very  much  more 
extensive  than  that  granted  to  the  author,  and  the  scope  of 
"  vending "  under  the  patent  statute  cannot  be  measured  by 
the  scope  of  "vending"  under  the  copyright  statute.  The 
Fair  v.  Dover  Mfg.  Co.^  166  Fed.  Kep.  117;  Automatic  Pen- 
cil Co.  V.  Goldsmith^  190  Fed.  Rep.  205;  Indiana  Mfg.  Co. 
V.  Nichols,  190  Fed.  Rep.  679;  Edison  v.  Smith,  188  Fed. 
Rep.  925 ;  Waltham  Watch  Co.  v.  Keene,  191  Fed.  Rep.  856. 

The  cases  cited  by  defendant,  to- wit :  Bloomer  v.  McQue- 
wan,  14  How.  539;  Adarrvs  v.  Burke,  17  Wall.  468;  Chaffee 
V.  Boston  Belting  Co.,  22  How.  217;  Morgan  Envelope  Co. 
V.  Albany  Payer  Co.,  152  U.  S.  425;  Keeler  v.  Standard 
Folding  Bed  Co.,  157  U.  S.  659 ;  Bem^nt  v.  National  Harrow 
Co.,  186  U.  S.  70,  do  not  sustain  his  proposition  to  the  effect 
that  a  sale  of  a  patented  article  imder  a  license  restriction 
borne  by  that  article,  and  known  to  the  pur [7] chaser,  frees 
the  article  from  the  restrictions.  Patterson  v.  Kentucky, 
97  U.  S.  501. 

Defendant's  right  in  the  physical  materials  of  the  pack- 
ages of  Sanatogen  which  he  bought  is  imquestioned.  He 
has,  however,  no  right  to  use  those  materials  in  violation 
of  the  reserved  portion  of  monopoly,  namely,  to  sell  the  pack- 
age at  a  retail  price  lower  than  one  dollar.  Henry  v.  Dick, 
224  U.  S.  1. 

Plaintiffs'  patent  grants  them  the  right  to  exclude  all 
others  from  any  making,  using  or  selling  of  the  patented 
invention.  In  Henry  v.  Dick,  the  right  was  sustained  of 
a  patentee  to  enjoin  others  from  violation  of  conditions 
as  to  use  attached  to  a  sale. 

The  patentee's  control  over  selling  is  coordinate  and  co- 
extensive  with  that  over  using  his  invention. 

Plaintiffs  did  not  receive  the  full  consideration  for  the 
patented  article  when  they  received  the  purchase  money,  and 
they  have  a  continuing  interest  in  the  article. 
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The  patentee's  control  over  the  price  of  his  patented  arti- 
cle is  reasonable,  proper  and  consistent  with  sound  public 
policy. 

This  court  has  recognized  the  patentee's  control  over  the 
resale  price  of  his  patented  article,  and  such  control  comes 
within  the  principle  decided  in  Henry  v.  Dick. 

Mr.  Daniel  W.  Bakery  with  whom  Mr.  Frank  J.  Eogan 
was  on  the  brief,  for  O'Doimell,  defendant-appellee. 

Mr.  Frederick  P.  Fish  and  Mr.  Thomas  W.  Pelham,  by 
leave  of  the  court  and  on  behalf  of  the  Gillette  Safety  Razor 
Company,  filed  a  brief  in  support  of  plaintiffs'  contention. 

Mr.  Horace  PettU^  by  leave  of  the  court  and  on  behalf  of 
the  Victor  Talking  Machine  Company,  also  filed  a  brief  in 
suppOTt  of  plaintiffs'  contention. 

[8]     Mr.  Justice  Day  delivered  the  opinion  of  the  court 

This  case  is  on  a  certificatB  from  the  Court  of  Appeals 
of  the  District  of  Columbia.  The  facts  stated  in  the  cer- 
tificate are : 

"  Bauer  &  Cie,  of  Berlin,  Germany,  copartners,  being  the 
assignees  of  letters  patent  of  the  United  States,  dated  April 
6,  1898,  No.  601,996,  covering  a  certain  water  soluble  albu- 
menoid  known  as  ^Sanatogen'  and  the  process  of  manu- 
facturing the  same,  about  July,  1907,  entered  into  an  agree- 
ment with  F.  W.  Hehmeyer,  doing  business  in  the  City  of 
New  York  under  the  trade  name  of  The  Bauer  Chemical 
Company,  whereby  Hehmeyer  became  and  has  since  been 
the  sole  agent  and  licensee  for  the  sale  of  said  product  in 
the  United  States,  the  agreement  contemplating  that 
Hehmeyer  should  have  power  to  fix  the  price  of  sale  to  whole- 
salers or  distributors  and  to  retailers,  and  to  the  public.  The 
agreement  further  contemplated  that  said  product  should 
be  furnished  Hehmeyer  at  manufacturing  cost,  the  net  profits 
obtained  by  him  to  be  shared  equally  by  the  parties  to  the 
agreement.  Since  April,  1910,  this  product  has  been  uni- 
formly sold  and  supplied  to  the  trade  and  to  the  public  by 
the  appellants  and  their  licensees  in  sealed  packages  bear** 
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ing  the  name  ^  Sanatogen,'  the  words  ^  Patented  in  U.  S.  A^ 
No.  601,995,'  and  the  following: 

••  *  NOTICE  TO  THE  BETAILEB. 

"'This  size  package  of  Sanatogen  is  licensed  by  us  for  sale  and 
use  at  a  price  not  less  than  one  dollar  ($1.00).  Any  sale  in  violation 
of  this  condition,  or  use  when  so  sold,  will  constitute  an  infringement 
of  our  patent  No.  601,995,  under  which  Sanatogen  is  manufactured, 
and  all  persons  so  selling  or  using  packages  or  contents  wiU  be  liable 
to  injunction  and  dama?res., 

"*A  purchase  is  an  acceptance  of  this  condition.  All  [9]  rights 
revert  to  the  undersigned  in  the  event  of  violation. 

••  *  The  Baueb  Ghemioai.  Oa' 

"The  appellee  is  the  proprietor  of  a  retail  drug-store  at 
904  F  Street,  N.  W.,  in  this  city.  He  purchased  of  the 
Bauer  Chemical  Company  for  his  retail  trade  original 
packages  of  said  Sanatogen  bearing  the  aforesaid  notice. 
These  packages  he  sold  at  retail  at  less  than  one  dollar  and, 
persisting  in  such  sales,  appellants  in  March,  1911,  severed 
relations  with  him.  Thereupon  appellee,  without  the  license 
or  consent  of  the  appellants,  purchased  from  jobbers  within 
the  District  of  Columbia,  said  jobbers  having  purchased 
from  appellants,  original  packages  of  said  product  bearing 
the  aforesaid  notice,  sold  said  packages  at  retail  at  less  than 
the  price  fixed  in  said  notice,  and  avers  that  he  will  continue 
such  sales.'* 

The  question  propounded  is:  "Did  the  acts  of  the  ap- 
pellee, in  retailing  at  less  than  the  price  fixed  in  said  notice, 
original  packages  of  '  Sanatogen '  purchased  of  jobbers  as 
aforesaid,  constitute  infringement  of  appellants'  patent?" 

The  protection  given  to  inventors  and  authors  in  the 
United  States  originated  in  the  Constitution,  §  8  of  Art.  I 
of  which  authorizes  the  Congress  "  to  promote  the  progress 
of  science  and  useful  arts,  by  securing  for  limited  times  to 
authors  and  inventors  the  exclusive  right  to  their  respective 
writings  and  discoveries."  This  protection,  so  far  as  in- 
ventors are  concerned,  has  been  conferred  by  an  act  of  Con- 
gress passed  April  10,  1790,  and  subsequent  acts  and  amend- 
ments.   The  act  of  1790, 1  Stat.  109,  o.  7,  granted  "the  sole 
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and  exclusive  right  and  liberty  of  making,  constructing, 
using  and  vending  to  others  to  be  used,  the  said  invention 
or  discovery.^  In  1793  (Feb.  21,  1798,  1  Stat.  818,  c.  11) 
the  word  "full"  was  substituted  for  the  word  "sole,''  and 
in  1886  (July  4, 1886,  5  Stat.  117,  §  6,  [10]  c.  857)  the  word 
"  constructing  "  was  omitted.  This  legislation  culminated  in 
§  4884  of  the  Revised  Statutes,  the  part  with  which  we  are 
dealing  being  practically  identical  with  the  act  of  July  8, 
1870, 16  Stat.  198,  §  22,  c.  280.  It  provides  that  every  patent 
shall  contain  "  a  grant  to  the  patentee,  his  heirs  and  assigns, 
for  the  term  of  seventeen  years,  of  the  exclusive  right  to 
make,  use,  and  vend  the  invention  or  discovery." 

The  right  to  make,  use  and  sell  an  invented  article  is  not 
derived  from  the  patent  law.  This  right  existed  before  and 
without  the  passage  of  the  law  and  was  always  the  right  of 
an  inventor.  The  act  secured  to  the  inventor  the  exclusive 
right  to  make,  use  and  vend  the  thing  patented,  and  conse- 
quently to  prevent  others  from  exercising  like  privileges 
without  the  consent  of  the  patentee.  Bloomer  v.  McQuewan^ 
14  How.  589,  549;  Continental  Paper  Bag  Co.  v.  Eastern 
Paper  Bag  Co.,  210  U.  S.  405,  425.  It  was  passed  for  the 
purpose  of  encouraging  useful  invention  and  promoting  new 
and  useful  improvements  by  the  protection  and  stimulation 
thereby  given  to  inventive  genius,  and  was  intended  to  se- 
cure to  the  public,  after  the  lapse  of  the  exclusive  privileges 
granted,  the  benefit  of  such  inventions  and  improvements. 
With  these  beneficent  purposes  in  view  the  act  of  Congress 
should  be  fairly  or  even  liberally  construed;  yet,  while  this 
principle  is  generally  recognized,  care  should  be  taken  not  to 
extend  by  judicial  construction  the  rights  and  privileges 
which  it  was  the  purpose  of  Congress  to  bestow. 

In  framing  the  act  and  defining  the  extent  of  the  rights  and 
privileges  secured  to  a  patentee  Congress  did  not  use  tech- 
nical or  occult  phrases,  but  in  simple  terms  gave  an  inventor 
the  exclusive  right  to  make,  use  and  vend  his  invention  for  a 
definite  term  of  years.  The  right  to  make  can  scarcely  be 
made  plainer  by  definition,  and  embraces  the  construction  of 
the  thing  invented.  The  right  to  use  is  a  comprehensive  term 
and  embraces  within  its  meaning  [11]  the  right  to  put  into 


Digitized  by  VjOOQIC 


804  229  UNITED  STATES,  12. 

Opinion  of  the  Ck>nrt 

service  any  given  invention.  And  Congress  did  not  stop 
with  the  express  grant  of  the  rights  to  make  and  to  use.  Re- 
cognizing that  many  inventions  would  be  valuable  to  the  in- 
ventor because  of  sales  of  the  patented  machine  or  device  to 
others,  it  granted  also  the  exclusive  right  to  vend  the  inven- 
tion covered  by  the  letters  patent.  To  vend  is  also  a  term 
readily  understood  and  of  no  doubtful  import  Its  use  in 
the  statute  secured  to  the  inventor  the  exclusive  right  to 
transfer  the  title  for  a  consideration  to  others.  In  the  exclu- 
sive rights  to  make,  use  and  vend,  fairly  construed,  with  a 
view  to  making  the  purpose  of  Congress  effectual,  reside  the 
extent  of  the  patent  monopoly  under  the  statutes  of  the 
United  States.  Bloomer  v.  McQuewar^  8Uj>ra^  549.  We  need 
not  now  stop  to  consider  the  rights  to  sell  and  convey,  and  to 
license  others  to  sell  or  use  inventions,  which  rights  have  beea 
the  subject  of  consideration  in  the  numerous  reported  cases 
to  be  found  in  the  books.  We  are  here  concerned  with  the 
construction  of  the  statute  in  the  aspect  and  under  the 
facts  now  presented. 

The  case  presented  pertains  to  goods  purchased  by  jobbers 
within  the  District  of  Columbia  and  sold  to  the  appellee  at 
prices  not  stated,  and  resold  by  him  at  retail  at  less  than 
the  price  of  one  dollar  fixed  in  the  notice.  The  question 
therefore  now  before  this  court  for  judicial  determination  is: 
May  a  patentee  by  notice  limit  the  price  at  which  future  re- 
tail sales  of  the  patented  article  may  be  made,  such  article 
being  in  the  hands  of  a  retailer  by  purchase  from  a  jobber 
who  has  paid  to  the  agent  of  the  patentee  the  full  price  asked 
for  the  article  sold? 

The  object  of  the  notice  is  said  to  be  to  effectually  main- 
tain prices  and  to  prevent  ruinous  competition  by  the  cut- 
ting of  prices  in  sales  of  the  patented  article.  That  such  pur- 
pose could  not  be  accomplished  by  agreements  concerning 
articles  not  protected  by  the  patent  monopoly  was  settled  by 
this  court  in  the  case  of  Dr.  Miles  Medical  [12]  Co.  v.  Park 
dk  Sons  Go.^  220  U.  S.  373,  in  which  it  was  held  that  an  at- 
tempt to  thus  fix  the  price  of  an  article  of  general  use  would 
be  against  public  policy  and  void.  It  was  doubtless  within 
the  power  of  Congress  to  confer  such  right  of  restriction 
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upon  a  patentee.  Has  it  done  so?  The  question  has  not  been 
determined  in  any  previous  case  in  this  court,  so  far  as  we 
are  aware.  It  was  dealt  with  under  the  copyright  statute, 
however,  in  the  case  of  Bohhs-MerriU  Co.  v.  Straus^  210  XJ.  S. 
399.  In  that  case  it  was  undertaken  to  limit  the  price  of 
copyrighted  books  for  sale  at  retail  by  a  notice  on  each  book 
fixing  the  price  at  one  dollar  and  stating  that  no  dealer  was 
licensed  to  sell  it  for  less  and  that  a  sale  at  a  less  price  would 
be  treated  as  an  infringement  of  the  copyright.  It  was 
there  held  that  the  statute,  in  securing  to  the  holder  of  the 
copjrright  the  sole  right  to  vend  copies  of  the  book,  conferred 
a  privilege  which,  when  the  book  was  sold,  was  exercised  by 
the  holder,  and  that  the  right  secured  by  the  statute  was 
thereby  exhausted.  The  court  also  held  that  it  was  not  the 
purpose  of  the  law  to  grant  the  further  right  to  qualify 
the  title  of  future  purchasers  by  means  of  the  printed  notice 
affixed  to  the  book,  and  that  to  give  such  right  would  extend 
the  statute  beyond  its  fair  meaning  and  secure  privileges  not 
intended  to  be  covered  by  the  act  of  Congress.  In  that  case 
it  was  recognized  that  there  are  differences  between  the  copy- 
right statute  and  the  patent  statute,  and  the  purpose  to  de- 
cide the  question  now  before  us  was  expressly  disclaimed. 

Section  4962,  Revised  Statutes,  a  part  of  the  copyright 
act,  secures  to  an  author,  inventor,  designer  or  proprietor 
of  books,  maps,  charts  or  dramatic  or  musical  compositions 
the  sole  liberty  of  printing,  reprinting,  publishing,  com- 
pleting, copjdng,  executing,  finishing  and  vending  them. 
While  that  statute  differs  from  the  patent  statute  in  terms 
and  in  the  subject-matter  intended  to  be  protected,  it  is  ap- 
parent that  in  the  respect  involved  in  the  present  [IS]  in- 
quiry there  is  a  strong  similarity  between  and  identity  of 
purpose  in  the  two  statutes.  In  the  case  of  patents  the  ex- 
clusive right  to  vend  the  invention  or  discovery  is  added 
to  the  like  right  to  make  and  use  the  subject-matter  of  the 
grant,  and  in  the  case  of  copyrights  the  sole  right  of  multi- 
plying  and  reproducing  books  and  other  compositions  is 
coupled  with  the  similar  right  of  "  vending  the  same.''  So 
far  as  the  use  of  the  terms  "vend''  and  "vending"  is  con- 
cerned, the  protection  intended  to  be  secured  is  substantially 
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identical.  The  sale  of  a  patented  article  is  not  essentially 
different  from  the  sale  of  a  book.  In  each  case  to  vend 
is  to  part  with  the  thing  for  a  consideration.  It  is  insisted 
that  the  purpose  to  be  subserved  by  notices  such  as  are  now 
under  consideration  —  keeping  up  prices  and  preventing 
competition — ^is  more  essential  to  the  protection  of  patented 
indentions  than  of  copyrighted  articles;  and  it  is  said  that 
the  copyrighted  article  may  be  and  usually  is  sold  for  a 
lump  consideration  by  the  author  or  composer  and  that  he 
has  Jio  interest  in  the  subsequent  sales  of  the  work,  while 
patented  inventions  require  large  outlays  to  create  and  main- 
tain a  market.  To  some  extent  this  contention  may  be 
based  upon  fact,  nevertheless  it  is  well  known  that  in  many 
instances  the  compensation  an  author  receives  is  the  roy- 
alties upon  sales  of  his  book  or  a  percentage  of  profits, 
which  makes  it  desirable  that  he  shall  have  the  protection 
of  devices  intended  to  keep  up  the  market  and  prevent  the 
cutting  of  prices.  But  these  considerations  could  have  had 
little  weight  in  framing  the  acts.  In  providing  for  grants 
of  exclusive  rights  and  privileges  to  inventors  and  authors 
we  think  Congress  had  no  intention  to  use  the  term  "  vend  " 
in  one  sense  in  the  patent  act  and  "  vending "  in  another  in 
the  copyright  law.  Protection  in  the  exclusive  right  to  sell 
is  aimed  at  in  both  instances,  and  the  terms  used  in  the 
statutes  are  to  all  intents  the  same. 

It  is  apparent  that  the  principal  difference  in  the  enact- 
[14]  ments  lies  in  the  presence  of  the  word  "use"  in  the 
patent  statute  and  its  absence  in  the  copyright  law.  An  in- 
ventor has  not  only  the  exclusive  right  to  make  and  vend  his 
invention  or  discovery,  but  he  has  the  like  right  to  use  it, 
and  when  a  case  comes  fairly  within  the  grant  of  the  right 
to  use,  that  use  should  be  protected  by  all  means  properly 
within  the  scope  of  the  statute.  In  Bement  v.  National 
Harrow  Co.y  186  U.  S.  70,  the  owner  of  a  patent  granted  a 
license  to  the  defendant  to  manufacture  and  sell  harrows 
embodied  in  the  invention  covered  by  the  patent.  The 
license  provided  for  the  pajmaent  to  the  licensor  by  the 
licensee  of  a  royalty  of  (me  dollar  for  each  harrow  or  frame 
sold  and  stipulated  that  the  licensee  was  not  to  sell  to  any 
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person  for  a  less  price  than  that  named,  and  that  the  license 
was  subject  to  change  from  time  to  time.  The  case  was  one 
arising  upon  license  agreements,  originating  in  a  state  court, 
and  did  not  involve  the  constructicm  of  the  patent  act  in  the 
circumstances  now  disclosed. 

Chief  reliance,  however,  of  the  plaintiff  in  this  case  is 
upon  the  recent  decision  of  this  court  in  Henry  v.  DUk  Co.^ 
224  n.  S.  1.  An  examination  of  the  opinion  in  that  case 
shows  that  the  restriction  was  sustained  because  of  the  right 
to  use  the  machine  granted  in  the  patent  statute,  distinguish- 
ing in  that  respect  the  patent  from  the  copyright  act  In 
that  case  a  patented  mimeograph  had  been  sold  which  bore 
an  inscription  in  the  form  of  a  notice  that  the  machine  was 
sold  with  the  license  restriction  that  it  might  only  be  used 
with  stencil,  ink  and  other  supplies  made  by  the  A.  B.  Dick 
Company,  the  owners  of  the  patent.  The  alleged  infringer 
sold  to  the  purchaser  of  the  mimeograph  a  can  of  ink  suit- 
able for  use  with  the  machine  with  full  knowledge  of  the 
restriction  and  with  the  expectation  that  Uie  ink  sold  would 
be  used  in  connection  with  the  machine.  It  is  expressly 
stated  in  the  opinion  that  the  machine  was  sold  at  cost  or 
less  and  that  the  patentee  depended  upon  the  profit  realized 
from  the  sale  [16]  of  the  non-patented  articles  to  be  used 
with  the  machine  for  the  profit  which  he  expected  to  realize 
from  his  invention  (224  U.  S.  26).  After  commenting  upon 
the  copyright  statutes  and  the  resemblance  between  the 
author's  right  to  vend  copies  of  his  work  and  the  patentee's 
right  to  vend  the  patented  thing,  it  was  said  (p.  46)  : 

"To  the  Inventor,  by  §  4884,  Revised  Statutes,  there  Is  granted 
'  the  exclusive  right  to  make,  une  and  vend  the  invention  or  discovery.* 
This  grant,  as  d^ned  in  Bloomer  v.  McQuewan,  14  How.  689,  549, 
'consists  altogether  in  the  right  to  exclude  every  one  from  making, 
uHng  or  vending  the  thing  patented.*  Thus,  there  are  several  sub- 
stantive rights,  and  each  is  the  subject  of  sub-division,  so  that  one 
person  may  be  permitted  to  make,  but  neither  to  sell  nor  use  the 
patented  thing.  To  another  may  be  conveyed  the  right  to  sell,  but 
within  a  limited  area,  or  for  a  particular  use,  while  to  another  the 
patentee  may  grant  only  the  right  to  make  and  use,  or  to  use  only 
for  specific  purposes  Adama  v.  Burks,  17  Wall.  453;  MitcheU  v. 
UawleVy  16  Wall.  544;  Rubber  Co.  v.  Goodyear,  9  Wall.  788,  799.- 

(Italics  in  the  original  opinion.) 
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That  case  was  distinguished  from  Bobhs-MerriU  v.  Stravs^ 
supra^  construing  the  copyright  act,  because  of  the  differ- 
ence in  the  terms  of  the  copyright  and  patent  statutes,  the 
patent  act  conferring  not  only  the  right  to  make  and  sell, 
but  the  exclusive  right  to  use  the  subject-matter  of  the  pat- 
ent. It  was  under  the  right  to  use  that  the  license  notice  in 
question  was  sustained,  and  it  is  obvious  that  the  notice  in 
that  case  dealt  with  the  use  of  the  machine  and  limited  it  to 
use  only  with  the  paper,  ink  and  supplies  of  the  manufacture 
of  the  patentee.  While  the  title  was  transferred,  it  was  a 
qualified  title,  giving  a  right  to  use  the  machine  only  with 
certain  specified  supplies.  It  was  said  in  the  Dick  Case  (p. 
47)  that  "  there  is  no  collision  whatever  between  the  decision 
in  the  Bohhs-MerrUl  Case  and  the  present  opinion.  Each 
rests  upon  a  [16  J  construction  of  the  applicable  statute,  and 
the  special  facts  of  the  cases." 

It  is  contended  in  argument  that  the  notice  in  this  case 
deals  with  the  use  of  the  invention,  because  the  notice  states 
that  the  package  is  licensed  "  for  sale  and  use  at  a  price  not 
less  than  one  dollar,''  that  a  purchase  is  an  acceptance  of  the 
conditions,  and  that  all  rights  revert  to  the  patentee  in  event 
of  violation  of  the  restriction.  But  in  view  of  the  facts 
certified  in  this  case,  as  to  what  took  place  concerning  the 
article  in  question,  it  is  a  perversion  of  terms  to  call  the 
transaction  in  any  sense  a  license  to  use  the  invention.  The 
jobber  from  whom  the  appellee  purchased  had  previously 
bought,  at  a  price  which  must  be  deemed  to  have  been  satis- 
factory, the  packages  of  Sanatogen  afterwards  sold  to  the 
appellee.  The  patentee  had  no  interest  in  the  proceeds  of 
the  subsequent  sales,  no  right  to  any  royalty  thereon  or  to 
participation  in  the  profits  thereof.  The  packages  were  sold 
with  as  full  and  complete  title  as  any  article  could  have 
when  sold  in  the  open  market,  excepting  only  the  attempt  to 
limit  the  sale  or  use  when  sold  for  not  less  than  one  dollar. 
In  other  words,  the  title  transferred  was  full  and  complete 
with  an  attempt  to  reserve  the  right  to  fix  the  price  at 
which  subsequent  sales  could  be  made.  There  is  no  showing 
of  a  qualified  sale  for  less  than  value  for  limited  use  with 
other  articles  only,  as  was  shown  in  the  Dick  Case.    There 
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was  no  transfer  of  a  limited  right  to  use  this  invention,  and 
to  call  the  sale  a  license  to  use  is  a  mere  play  upon  words. 

The  real  question  is  whether  in  the  exclusive  right  se- 
cured by  statute  to  ^Wend"  a  patented  article  there  is  in- 
cluded the  ri^t,  by  notice,  to  dictate  the  price  at  which 
subsequent  sales  of  the  article  may  be  made.  The  patentee 
relies  solely  upon  the  notice  quoted  to  control  future  prices 
in  the  resale  by  a  purchaser  of  an  article  said  to  be  of  great 
utility  and  highly  desirable  for  general  use.  [17]  The  ap- 
pellee and  the  jobbers  from  whom  he  purchased  were  neither 
the  agents  nor  the  licensees  of  the  patentee.  They  had  the 
title  to,  and  the  right  to  sell,  the  article  purchased  without 
accounting  for  the  proceeds  to  the  patentee  and  without 
making  any  further  payment  than  had  already  been  made 
in  the  purchase  from  the  agent  of  the  patentee.  Upon  such 
facts  as  are  now  presented  we  think  the  right  to  vend  secured 
in  the  patent  statute  is  not  distinguishable  from  the  right 
of  vending  given  in  the  copyright  act  In  both  instances  it 
was  the  intention  of  Congress  to  secure  an  exclusive  right 
to  sell,  and  there  is  no  grant  of  a  privilege  to  keep  up  prices 
and  prevent  competition  by  notices  restricting  the  price  at 
which  the  article  may  be  resold.  The  right  to  vend  conferred 
by  the  patent  law  has  been  exercised,  and  the  added  re- 
striction is  beyond  the  protection  and  purpose  of  the  act. 
This  being  so,  the  case  is  brought  within  that  line  of  cases 
in  which  this  court  from  the  beginning  has  held  that  a  pat- 
entee who  has  parted  with  a  patented  machine  by  passing 
title  to  a  purchaser  has  placed  the  article  beyond  the  limits 
of  the  monopoly  secured  by  the  patent  act 

In  Adams  v.  Burke,  17  Wall.  453,  Mr.  Justice  Miller,  de- 
livering the  opinion  of  the  court,  pertinently  said  (p.  456) : 

"  The  vast  pecuniary  results  involved  in  such  cases,  as  weU  as  the 
pubUc  interest,  admonish  us  to  proceed  with  care,  and  to  decide  in 
each  case  no  more  than  what  is  directly  in  issue.    .    .    . 

**  The  true  ground  on  which  these  decisions  rest  is  that  the  sale  by 
a  person  who  has  the  fuU  right  to  make,  sell,  and  use  such  a  machine 
carries  with  it  the  right  to  the  use  of  that  machine  to  the  full  extent 
to  which  it  can  be  used  in  point  of  time. 

"  The  right  to  manufacture,  the  right  to  sell,  and  the  right  to  use 
are  each  substantive  rights,  and  may  be  granted  or  conferred  sepa- 
rately by  the  patentee. 
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[18]  "But,  In  the  essential  nature  of  things,  when  the  patentee, 
or  the  person  having  his  rights,  sells  a  machine  or  instrument  whose 
sole  value  is  in  its  use,  he  receives  the  consideration  for  its  use  and  he 
parts  with  the  right  to  restrict  that  use.  The  article,  in  the  language 
of  the  court,  passes  without  the  limit  of  the  monopoly.  That  is  to 
say,  the  patentee  or  his  assignee  having  in  the  act  of  sale  received  all 
the  royalty  or  consideration  which  he  claims  for  the  use  of  his  in- 
vention in  that  particular  machine  or  instrument,  it  is  open  to  the 
use  of  the  purchaser  without  further  restriction  on  account  of  the 
monopoly  of  the  patentees." 

Bloomer  v.  McQuewan^  supra;  Goodyear  v.  Beverly  Rub- 
ier Co.,  1  Cliff.  348,  354,  10  Fed.  Cases,  638;  Chaifee  v. 
Boston  Belting  Co.,  22  How.  217,  223;  Keeler  v.  Stamdard 
Folding  Bed  Co.,  157  U.  S.  659. 

Holding  these  views,  the  question  propounded  by  the 
Court  of  Appeals  will  be  answered  in  the  negative,  and 

It  is  so  ordered. 

Dissenting:  Mr.  Justice  McKenna,  Mr.  Justice  Holmes, 
Mr.  Justice  Lurton,  and  Mr.  Justice  Van  Devanter. 


STRAUS  ET  AL.,  COMPOSING  THE  FIRM  OF  R.  H. 
MACY  &  COMPANY,  v.  VICTOR  TALKING  MA- 
CHINE COMPANY. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  SECOND 

CIRCUIT. 

No.  374.    Argued  January  12,  1917.— Decided  April  9,  1917. 

[243  U.  S.  490.] 

The  monopoly  of  use  granted  by  tbe  patent  law  can  not  be  made  a 
means  of  controlling  the  prices  of  the  patented  articles  after  they 
have  been  in  reality,  even  though  not  in  form,  sold  and  paid  fOr.« 

An  attempt  by  means  of  "  license  contracts  "  with  dealers  and  "  license 
notices  *'  attached  to  patented  machines  to  retain  title  in  the  manu- 
facturer and  patent  owner  until  the  expiration  of  the  latest  patent 
referred  to  In  such  notice,  and  to  limit  until  the  expiration  of  such 
period  the  right  of  the  public  to  a  mere  license  to  use  dependent 
upon  observance  of  conditions  in  the  "license  notices,"  including 
conditions  as  to  price,  will  not  be  regarded  as  a  legitimate  exercise 
of  the  patent  owner's  control  over  the  use  where,  plainly,  from  the 

<>  Syllabus  and  statement  of  arguments  copyrighted,  1917,  by  Tht 
Banks  Law  Publishing  Ck>mpany. 
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UacwB  of  the  "  license  noticeB  **  and  from  the  relations  establlriied 
between  the  patent  owner  and  the  dealers  through  whom  the  ma- 
chines are  distributed,  the  object  of  such  reservations  and  restric- 
tions Ls  to  enable  the  patent  owner  to  fix  and  maintain  the  prices 
at  which  the  machines  may  be  disq^KMed  of  after  they  have  passed 
from  its  possession  into  the  possession  of  the  dealers  and  the  public 
and  after  it  has  received  from  the  dealers  the  full  price  which  it 
asks  or  expects  for  the  machines. 

In  such  case,  as  to  purchasers  not  in  privity  with  the  patent  owner, 
the  restrictions  of  the  "  license  notices  "  are  to  be  treated  as  void 
attempts  to  control  prices  after  sale,  and,  in  buying  from  the  dealers 
and  reselling  to  the  public  at  inrices  lower  than  the  notices  prescribe, 
such  purchasers  do  not  violate  the  rights  secured  to  the  patent  owner 
by  the  patent  law. 

230  Fed.  Rep.  449,  reversed. 

The  case  is  stated  in  the  opinion. 

Mr.  Edmond  E.  Wise  and  Mr.  Walter  C.  Nayes  for  pe- 
titioners. 

[491]  Mr.  Hector  T.  Fenton^  with  whom  Mr.  Frederick  A. 
Blount  was  on  the  brief,  for  respondent: 

The  manner  by  which  the  plaintiff  obtains  the  benefit 
of  its  patent  is  by  delivering  the  physical  thing,  accom- 
panied by  a  q>eeifically  limited  use  license  aflSxed  Uiereto, 
on  payment  by  the  licensee  of  a  certain  initial  or  cash  roy- 
alty as  a  sine  qua  nan  to  the  passing  of  any  title  or  right  of 
possession  or  use.  The  licensee  thus  obtains  a  qualified  title 
only  in  the  physical  thing  with  a  specific  and  limited  license 
to  use  under  the  patents.  He  acquires  possession  with  full 
knowledge  of  the  limitations.  The  paramount  license  be- 
tween plaintiff  and  its  distributors  passes  no  title  or  author- 
ity save  to  act  as  inteimediaries  of  the  plaintiff  in  delivery 
of  machine  or  record,  and  of  the  specific  license  for  and  at- 
tached to  each  machine  or  record  so  delivered,  to  the  user. 
The  specific  license  controlling  the  title  and  permitted  use  is 
between  the  plaintiff  and  the  user.  A  privity  of  relation  be- 
tween them  is  created  when  the  intended  licensee  by  paying 
the  initial  royalty  gains  lawful  possession  of  the  machine 
with  the  license  right  given  therewith,  because  such  license 
affixed  to  the  machine  or  record,  issuing  directly  from,  signed 
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by,  and  as  the  act  of  the  plaintiff,  and  the  acceptance  of 
the  machine  or  record,  with  such  license  specific  to  and  af- 
fixed to  it,  and  with  full  knowledge  of  its  terms  and  limita- 
tions, creates  such  privity  of  relation. 

Defendants,  having  covertly  obtained  possession  of  the 
physical  thing  and  the  limited  license  to  use,  without  having 
paid  the  full  initial  cash  portion  of  the  consideration  re- 
quired by  the  terms  of  the  license  as  a  condition  precedent, 
acquired  no  lawful  right  of  possession  or  limited  right  to 
use.  The  injury  to  plaintiff  in  destroying  its  market  and  its 
standard  royalty  rates  for  its  machines  and  records  by  their 
reselling  at  even  lower  rates,  is  merely  an  incident  in  aggra- 
vation of  the  tort  of  infringing  its  patents.  The  action  is 
ex  delicto  and  jurisdiction  of  [492]  the  federal  courts  exists. 
Fair  v.  Kohler  Die  Co.,  228  U.  S.  22;  Hedly  v.  Sea  OuU  Co., 
237  U.  S.  479, 480 ;  Geneva  Furniture  Co.  v.  Karpen^  238  U.  S. 
254,  260;  Henry  v.  Dick  Co.,  224  U.  S.  1. 

The  Anti-Trust  Acts  have  no  applicability.  Standard 
Sanitary  Co.  v.  United  States,  226  U.  S.  20,  39-40. 

The  defendants  had  full  knowledge  of  the  license  restric- 
tions and  of  the  portion  of  the  patent  monopoly  reserved. 
Henry  v.  Dick  Co.,  supra;  Wood  v.  Carpenter,  101  U.  S.  186, 
142 ;  Shauer  v.  Alterton,  151  U.  S.  607, 622 ;  American  Cotton 
Tie  Co.  V.  BuUard,  4  Ban.  &  A.  520. 

To  qualify  the  exclusive  rights  granted  by  the  patent  law 
is  to  deprive  the  patentee  unjustly  of  part  of  the  considera- 
tion for  which  he  parted  with  his  disclosure.  Under  the 
patent  laws  the  patentee  may  maintain  a  close  monopoly  of 
the  rights  granted  or  separately  exercise  the  distinct  rights 
to  make,  to  use,  and  to  sell.  He  may  limit  a  license  to  use 
for  specific  purposes  only,  may  charge  what  he  thinks  proper 
for  permitting  invasion  of  his  monopoly,  and  may  contract 
for  his  consideration  either  in  money,  or  by  way  of  condi- 
tions on  the  use,  or  both.  He  may  impose  any  conditions 
"  not  definitely  illegal.*'  Bement  v.  Harrow  Co.,  186  U.  S. 
70,  91 ;  Bauer  v.  O^DonneU,  229  U.  S.  1.  The  distinction  is 
plain  between  the  property  right  in  the  materials  composing 
a  machine  or  the  machine  as  a  physical  thing,  and  the  ri^t 
to  use  it  for  the  purpose  and  in  the  manner  pointed  out  by 
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the  patent.  Henry  v.  Dick  Co.^  supra.  The  rights  to  make, 
sell,  and  use  are  each  substantive,  distinct  rights,  and  may  be 
jjH'anted  or  conferred  separately  by  the  patentee.  Bauer  v. 
ODonneU^  supra.  Any  invasion  of  a  reserved  control  over 
the  use  is  an  invasion  of  the  patent.    Cases  last  cited. 

The  law  relating  to  attempted  conditions  on  resale  of  un- 
patented chattels  {Miles  Medical  Co.  v.  Park^  220  U.  S.  375, 
401)  has  no  bearing,  nor  has  the  question  whether  [493]  the 
transaction  amounts  to  a  conditional  sale  at  common  law.  For 
there  is  no  "  absolute  and  unconditional  sale  which  operates 
to  pass  the  patented  thing  outside  the  boundaries  of  the  pat- 
ent," or  indeed  any  sale  at  all.  Plainly  the  license  restric- 
tions qualify  not  only  the  right  to  use  but  also  the  otherwise 
unlimited  title  to  and  right  of  possession  ill  the  machine 
considered  as  the  physical  embodiment  of  the  invention  pat- 
ented and  licensed  as  distinguished  from  the  materials  com- 
posing it.  There  is  no  unconditional  passing  of  the  title. 
Henry  v.  Dick  Co.^  supra.  Indeed,  there  is  no  sale  whatever, 
jind  the  defendants  having  never  acquired  either  title  or 
right  of  possession,  can  not  set  up  the  license  affixed  to  the 
machine  in  justification  of  their  infringement. 

The  decision  in  the  Dick  case  properly  holds  that  the  pat- 
ented article  sold  by  a  patentee  with  a  condition  as  to  use 
exemplifies  two  severable  rights  of  property,  one  arising 
under  the  common  law,  to  the  physical  thing  as  such,  and 
the  other  an  Incorporeal  property  right  in  it  as  the  embodi- 
ment of  a  patented  invention  the  exclusive  right  to  use  which 
belongs  to  the  same  owner.  Hence  a  sale  of  the  physical 
thing  with  a  qualification  of  the  right  to  use  it,  by  a  patentee 
or  licensee  possessing  both  rights  of  property,  operates  not 
alone  as  an  exercise  of  the  right  "  to  use,"  conferred  by  the 
patent  grant,  but,  in  the  very  nature  of  things,  operates  to 
qualify  the  title  and  free  right  of  disposition,  of  the  physical 
thing  which  is  an  exemplification  or  embodiment  of  the  in- 
vention so  specifically  licensed.  If  the  transaction  be  such 
that,  to  use  the  language  of  Judge  Lowell  in  Porter  Needle 
Co.  V.  National  Needle  Co.y  17  Fed.  Rep.  586,  it  is  clear  "  the 
patentee  has  chosen  to  dissever  the  ownership  and  right  of 
use,  and  that  his  intent  is  not  doubtful,''  then  (as  found  by 
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the  majority  opinion  in  the  Dick  case)  it  was  "  the  kind  of 
limitation  which  may  lawfully  be  imposed  (by  a  patentee) 
upon  a  purchaser"  of  his  patented  machine;  and  a  "law- 
[494]  ful  qualification  "  upon  the  use  thereof,  binding  upon 
the  licensee  and  his  assigns  with  notice. 

There  is  no  conflict  between  the  Dick  case  and  BafAer  v. 
OWonnell.  The  ground  of  dissent  in  the  former  had  to  do 
with  the  confining  of  the  use  of  the  machine  to  materials 
wholly  unpatented.  In  this  case  both  machines  and  records 
are  the  subject  of  independent  patents.  In  the  Bauer  case 
the  patented  articles  were  absolutely  sold  and  an  attempt 
made  to  limit  resale.  In  the  opinion  it  is  so  distinguished 
from  the  Dick  case. 
# 

Mr.  Elisha  K.  Camp^  Mr.  Daniel  N.  Kirhy^  and  Mr.  Taylor 
E.  Brown^  by  leave  of  court,  filed  a  brief  on  behalf  of  the 
American  Graphophone  Company  and  the  Columbia  Grapho- 
phone  Company,  as  amid  curies. 

Mr.  Justice  Clakke  delivered  the  opinion  of  the  court. 

It  will  contribute  to  brevity  to  designate  the  parties  to 
this  proceeding  as  they  were  in  the  trial  court — ^the  respond- 
ent as  plaintiff  and  the  petitioners  as  defendants. 

The  plaintiff  in  its  bill  alleges:  That  it  is  a  corporation  of 
New  Jersey ;  that  for  many  years  it  has  been  manufacturing 
sound-reproducing  machines  embodying  various  features  cov- 
ered by  patents  of  which  it  is  the  owner,  and  that,  for  the 
purpose  of  marketing  these  machines  to  the  best  advantage, 
about  August  1,  1913,  it  adopted  a  form  of  contract  which 
it  calls  a  "license  contract"  and  a  form  of  notice  called  a 
"license  notice,"  under  which  is  alleges  all  of  its  machines 
have,  since  that  date,  been  furnished  to  dealers  and  to  the 
public. 

This  "License  Notice,"  which  is  attached  to  each  ma- 
chine and  is  set  out  in  full  in  the  bill,  declares  that  the  ma- 
chine to  which  it  is  attached  is  manufactured  imder  patents, 
is  licensed  for  the  term  of  the  patent  under  which  it  is 
licensed  having  the  longest  time  to  run,  and  may  be  [495] 
used  only  with  sound  records,  sound  boxes,  and  needles  man- 
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afactured  by  the  plaintiff;  that  only  the  right  to  use  the  ma- 
chine "for  demonstrating  purposes"  is  granted  to  ** dis- 
tributors" (wholesale  dealers),  but  that  these  "distribu- 
tors "  may  assign  a  like  right  "  to  the  public  "  or  to  "regu- 
larly lic^ised  Victor  dealers"  (retailers)  "at  the  dealers' 
regular  discount  royalty";  that  the  "dealers"  may  convey 
the  "  license  to  use  the  madiine  "  only  when  a  "  royalty  "  of 
not  less  than  $200  shall  have  been  paid,  and  upon  the  "  con- 
sideration "  that  all  of  the  conditions  of  the  "  license "  shall 
have  been  observed;  that  the  title  to  the  machine  shall  re- 
main in  the  plaintiff,  which  shall  have  the  right  to  repossess 
it  upon  breach  of  any  of  the  conditions  of  the  notice,  by 
paying  to  the  user  the  amount  paid  by  him  less  5  per  cent 
for  each  year  that  the  machine  has  been  used.  The  notice  in 
terms  reserves  the  right  to  the  plaintiff  to  inspect,  adjust, 
and  repair  the  machine  at  all  times  and  to  instruct  the  user 
in  its  use,  "  but  assumes  no  obligation  so  to  do  " ;  it  provides 
that  "  any  excess  use,  or  violation  of  the  conditions,  will  be 
an  infringement  of  the  said  patents,"  and  that  any  erasure 
or  removal  of  the  notice  will  be  considered  as  a  violation 
of  the  license.  Finally,  it  provides  that  at  the  expira- 
tion of  the  patent  "under  which  it  is  licensed"  having 
the  longest  time  to  run  the  machine  shall  become  the  prop- 
erty of  the  licensee,  provided  all  the  conditions  recited  in  the 
notice  shall  have  been  complied  with  and  the  acceptance  of 
the  machine  is  declared  to  be  "  an  acceptance  of  these  condi- 
tions." 

The  contract  between  the  plaintiff  and  its  dealers  is  not 
set  out  in  full  in  the  bill,  but  it  is  alleged  that  since  August 
1,  1913,  the  plaintiff  has  had  with  each  of  its  7,000  licensed 
dealers  a  written  contract  in  which  all  the  terms  of  the 
"  License  Notice  "  are  in  substance  repeated,  and  in  addition 
it  is  alleged  that  each  dealer  "  if  he  has  signed  the  assent 
thereto"  is  authorized  to  dispose  of  any  machines  received 
from  "  the  plaintiff  either  directly  or  through  a  [496]  para- 
mount distributing  dealer,"  but  subject  to  all  of  the  condi- 
tions expressed  in  the  "License  Notice."  It  is  alleged  that 
this  contract  contains  the  provision  that  "a  breach  of  any 
of  the  conditions  on  the  part  of  the  distributor  will  render 


Digitized  by  VjOOQIC 


816  243  UNITBD  STATES,  497. 

Opinton  of  the  Court 

him  also  liable,  not  only  for  infringement  of  the  patents  but 
for  an  action  on  the  contract  or  other  proper  remedy." 

As  to  the  defendants  the  bill  alleges  that  they  conduct 
a  large  mercantile  business  in  New  York  City;  that  with 
full  knowledge  of  the  terms  of  the  contract,  as  described, 
between  the  plaintiff  and  its  distributors  and  of  the  ^^  Li- 
cense Notice"  attached  to  each  machine,  the  defendants 
''being  members  of  the  general  unlicensed  public,"  and 
having  no  contract  relation  with  the  plaintiff  or  with  any 
of  its  licensed  distributors  or  licensed  dealers,  induced 
'^covertly  and  on  various  pretenses"  one  or  more  of 
plaintiff's  licensed  distributors  or  dealers  to  violate  his 
or  their  contracts  with  the  plaintiff,  providing  that  no 
machines  should  be  delivered  to  any  unlicensed  member 
of  the  general  public  until ''  the  full  license  price  "  stated  in 
the  ''License  Notice"  affixed  to  each  machine  was  paid, 
and  thereby  obtained  possession  of  a  large  number  of  such 
machines  at  much  less  than  the  prices  stated  in  the  "  License 
Notice";  that  under  the  terms  of  the  said  license  agree- 
ment and  notice,  they  have  no  title  to  the  same,  and  that 
they  have  sold  large  niunbers  thereof  to  the  public  and 
are  proposing  and  threatening  to  dispose  of  the  remainder 
of  those  which  they  have  acquired  to  "  the  unlicensed  gen- 
eral public,"  at  much  less  than  the  price  stated  in  the  notice 
affixed  to  each  machine. 

The  prayer  is  for  an  injunction  restraining  the  defend- 
ants from  selling  any  of  the  machines,  possession  of  which 
they  have  acquired,  from  other  and  further  violation  of 
plaintiff's  rights  under  its  letters  patent  and  for  the  usual 
accounting  and  for  damages. 

The  District  Court  regarded  the  transaction  described 
[497]  in  the  "License  Notice"  as  in  substance  a  sale  which 
exhausted  the  interest  of  the  plaintiff  in  the  machine,  except 
as  to  the  right  to  have  it  used  with  records  and  needles  as 
provided  for  therein,  and  this  right  not  being  involved  in 
this  case  it  dismissed  the  bilL    222  Fed.  Bep.  524. 

On  appeal,  the  Circuit  Court  of  Appeals  affirmed  this 
judgment  and  remanded  the  case,  but  with  instructicms  to 
allow  the  plaintiff  to  amend  its  bill  ^  if  it  be  so  advised." 
226  Fed.  Bep.  535. 
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The  bill  was  thereafter  so  amended  as  to  all^e  that  the 
defendants  had  in  their  possession  a  large  number  of  ma- 
chines which  they  had  obtained  from  plaintiff's  distributors 
and  dealers  at  much  less  in  each  case  than  the  price  stated 
in  the  "License  Notice,"  and  that  they  were  proposing  to 
dispose  of  these  machines  to  the  "unlicensed  general  pub- 
lic "  at  less  than  the  prices  stated  in  the  "  License  Notice," 
in  disregard  of  plaintiff's  rights. 

Again  the  District  Court,  on  the  same  ground  as  before, 
sustained  a  motion  to  dismiss  the  bill,  but  the  Circuit  Court 
of  Appeals  reversed  this  holding  (230  Fed.  Rep.  499)  and 
the  case  is  Here  for  review  on  certiorari. 

The  abstract  of  the  bill  which  we  have  given,  makes  it 
plain:  That  whatever  rights  the  plaintiff*  has  against  the 
defendants  must  be  derived  from  the  "License  Notice"  at- 
tached to  each  machine,  for  no  contract  rights  existed  be- 
tween them,  the  defendants  being  only  "members  of  the 
unlicensed  general  public; "  and  that  the  sole  act  of  infringe- 
ment charged  against  the  defendants  is  that  they  exceeded 
the  terms  of  the  license  notice  by  obtaining  machines  from 
the  plaintiff's  wholesale  or  retail  agents  and  by  selling  them 
at  less  than  the  price  fixed  by  the  plaintiff. 

It  is  apparent  from  the  foregoing  statement  that  we  are 
called  upon  to  determine  whether  the  system  adopted  by 
the  plaintiff  was  selected  as  a  means  of  securing  to  the 
owner  of  the  patent  that  exclusive  right  to  use  its  invention 
which  is  granted  through  the  patent  law,  or  whether, [498] 
under  color  of  such  a  purpose,  it  is  a  device  unlawfully  re- 
sorted to  in  an  effort  to  profitably  extend  the  scope  of  its 
patent  at  the  expense  of  the  general  public.  Is  it  the  fact, 
as  is  claimed,  that  this  "  License  Notice  "  of  the  plaintiff  is  a 
means  or  agency  designed  in  candor  and  good  faith  to  enable 
the  plaintiff  to  make  only  that  full,  reasonable,  and  exclusive 
use  of  its  invention  which  is  contemplated  by  the  patent  law 
or  is  it  a  disguised  attempt  to  control  the  prices  of  its  ma- 
chines after  they  have  been  sold  and  paid  for? 

First  of  all  it  is  plainly  apparent  that  this  plan  of  market- 
ing adopted  by  the  plaintiff  is,  in  substance,  the  one  dealt 
with  by  this  court  in  Dr,  Miles  Medical  Co.  v.  Park  cfe  Sons 
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<7o.,  220  XJ.  S.  873,  and  in  Bauer  v.  O^DormeU,  229  XT.  S.  1, 
adroitly  modified  on  the  one  hand  to  take  advantage,  if  pos- 
sible, of  distinctions  suggested  by  these  decisions,  and  on  the 
other  hand  to  evade  certain  supposed  effects  of  them. 

If  we  look  through  the  words  and  forms,  with  which  the 
plaintiff  has  most  elaborately  enveloped  its  purpose,  to  the 
substance  and  realities  of  the  transaction  contemplated,  we 
shall  discover  several  notable  and  significant  features.  First, 
while  as  if  looking  to  the  future,  the  notice,  in  terms,  imposes 
various  restrictions  as  to  title  and  as  to  the  ^^use''  of  the 
machines  by  plaintiff's  agents,  wholesale,  and  retail,  and  by 
the  "  unlicensed  members  of  the  public,"  for  itself,  the  plain- 
tiff makes  sure,  that  the  future  shall  have  no  risks,  for  it  re- 
quires that  all  that  it  asks  or  expects  at  any  time  to  receive 
for  each  machine  must  be  paid  in  full  before  it  parts  with 
the  possession  of  it. 

Second,  while  in  terms  the  "  use  ".  of  each  machine  is  re- 
stricted and  forfeiture  for  failure  to  strictly  comply  with 
the  many  conditions  and  requirements  of  the  notice  is  pro- 
vided for,  this  system,  elaborate  to  the  extent  of  confusion, 
fails  utterly  to  provide  for  entering  any  evidence  of  a  quali- 
fied title  in  any  public  oflSce  or  in  any  public  [499]  record, 
and  no  requirement  is  found  in  it  for  reporting  by  users 
or  licensees,  who  may  remove  from  one  place  to  another 
taking  the  machine  with  them,  as  would  very  certainly  be 
required  if  the  plaintiff  intended  to  enforce  the  rights  so 
elaborately  asserted  in  this  notice — if  the  system  were  really 
a  genuine  provision  designed  to  protect  through  many  years 
to  come  the  restricted  right  to  "use"  and  the  seemingly 
qualified  title  which  it  purports  to  grant  to  dealers  and  to 
the  public,  from  being  exceeded  or  departed  from. 

Third.  The  fact  that  under  this  system  "at  different 
times"  "large  numbers"  of  machines,  as  is  alleged  in  the 
plaintiff's  bill,  have  been  "  covertly  "  sold  to  the  defendants 
by  the  plaintiff's  wholesale  and  retail  agents  at  less  than  the 
price  fixed  for  them,  is  persuasive  evidence  that  the  trans- 
action is  not  what  it  purports  on  its  face  to  be.  If  it  were 
a  reasonably  guarded  plan,  really  intended  to  keep  the  plain- 
tiff in  touch  wi<^  each  of  its  madiines  until  the  expiration  of 
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the  patent  of  latest  date,  for  tke  purpose  of  insisting  upon  its 
being  used  in  the  manner  provided  for  in  the  ^^  Lic^iise  No- 
tice "  the  plaintiff's  prompt  and  sufficient  r^nedy  for  such  an 
invasion  of  its  rights  as  is  claimed  in  this  case  would  be 
found  in  its  sales  department  or  rather  in  its  ^^  license  "  de- 
partment, and  not  in  the  courts.  That  the  plaintiff  comes 
into  court  with  a  bill  to  enjoin  the  defendants  from  reselling 
machines  secretly  sold  to  th^n  in  large  numbers  by  the 
plaintiff's  agents  indicates  very  clearly  that  at  least  until 
the  exigency  out  of  which  this  case  grew,  arose,  the  scheme 
was  regarded  by  the  plaintiff  itself  and  by  its  agents  simply 
as  one  for  maintaining  prices  by  holding  a  patent  infringe- 
ment suit  m  terrorem  over  the  ignorant  and  the  timid. 

And,  finally,  while  the  notice  permits  the  use  of  the  ma- 
chines, which  have  been  fully  paid  f (H*,  by  the  ^  unlicensed 
members  of  the  general  public,"  significantly  called  in  the 
bill  "  the  ultimate  users,**  until  "  the  expira  [600]  tion  of 
the  patent  having  the  l<mgest  term  to  run  ^  (which,  under 
the  copy  of  the  notice  set  out  in  the  bill,  would  be  July  22, 
1930)  it  provides  that  if  the  licensee  shall  not  have  failed 
to  observe  the  conditions  of  the  license,  and  the  Victor  Com- 
pany shall  not  have  previously  taken  possession  of  the  ma- 
chine, as  in  the  notice  provided,  then,  i)erhaps  sixteen  years 
or  more  after  he  has  paid  for  it  and  in  all  probability  long 
after  it  has  been  worn  out  or  become  obsolete  and  worthless 
"  it  shall  become  the  property  of  the  licensee.*' 

It  thus  becomes  clear  that  this  ^^ license  Notice**  is  not 
intended  as  a  security  for  any  further  payment  upon  the 
machine,  for  the  full  price,  called  a  "  royalty,**  was  paid  be- 
fore the  plaintiff  parted  with  the  possession  of  it;  that  it  is 
not  to  be  used  as  a  basis  for  tracing  and  keeping  the  plain- 
tiff informed  as  to  the  condition  or  use  of  the  machine,  for 
no  report  of  any  character  is  required  from  the  ^ultimate 
user**  after  he  has  paid  the  stipulated  price;  that,  notwith- 
standing its  apparently  studied  avoidance  of  the  use  of  the 
word  "  sale  **  and  its  frequent  reference  to  the  word  "  use,** 
the  most  obvious  requirements  for  securing  a  bona  fide  en- 
forcement of  the  restrictions  of  the  notice  as  to  ^use**  are 
omitted;  and  that,  even  by  its  own  terms,  the  title  to  th» 
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machinee  ultimately  yests  in  the  ^^  ultimate  users,"  without 
farther  payment  or  action  on  their  part,  etzcept  patiently 
waiting  for  pat^its  to  expite  on  inventions,  which,  so  far 
as  this  notice  shows,  may  or  may  not  be  incorporated  in  the 
machine^  Hiere  remains  for  this  ^^ License  Notice"  so  far 
as  we  can  discover,  the  fmiction  only,  of  fixing  and  main- 
taining the  price  of  plaintiflPs  machines  to  its  ag^its  and  to 
the  public,  and  this  we  can  not  doubt  is  the  purpose  for 
which  it  really  was  designed. 

Courts  would  be  perversely  blind  if  they  failed  to  look 
through  such  an  attempt  as  this  ^^ License  Notice"  thus 
plainfy  is  to  sell  property  for  a  full  price,  and  yet  to  place 
[501]  restraints  up<m  its  further  alienation,  such  as  have 
been  hateful  to  the  law  from  Lord  Coke's  day  to  ours,  be- 
cause obnoxious  to  tiie  public  interest  The  scheme  of  dis- 
tribution is  not  a  system  designed  to  secure  to  the  plaintiff 
and  to  the  public  a  reasonable  use  of  its  machines,  within 
the  grant  of  the  patent  laws,  but  is  in  substance  and  in  fact 
a  mere  price-fixing  enterprise,  which,  if  given  effect,  would 
work  great  and  widespread  injustice  to  innocent  purchasers, 
for  it  must  be  recognized  that  not  one  purchaser  in  many 
would  read  such  a  notice,  and  that  not  one  in  a  much  greater 
number,  if  he  did  read  it,  could  imderstand  its  involved  and 
intricate  phraseology,  which  bears  many  evidences  of  being 
framed  to  conceal  rather  than  to  make  clear  its  real  mean- 
ing and  purpose.  It  would  be  a  perversion  of  terms  to  call 
the  transaction  intended  to  be  embodied  in  this  system  of 
marketing  plaintiff's  machines  a  ^^  license  to  use  the  inven- 
tion."   Bauer  v.  O'DonneU^  229  U.  S.  1, 16. 

Convinced  as  we  are  that  the  purpose  and  effect  of  this 
"License  Notice"  of  plaintiff,  considered  as  a  part  of  its 
scheme  for  marketing  its  product,  is  not  to  secure  to  the 
plaintiff  any  use  of  its  machines,  and  as  is  contemplated  by 
the  patent  statutes,  but  that  its  real  and  poorly  concealed 
purpose  is  to  restrict  the  price  of  them,  after  the  plaintiff 
had  been  paid  for  them  and  after  they  have  passed  into  the 
possession  of  dealers  and  of  the  public,  we  conclude  that  it 
falls  within  the  principles  of  Adams  v.  Burke^  17  Wall.  453, 
466;  and  of  Bauer  v.  O'Dormell,  229  IJ.  S.  1;  that  it  is,  there- 
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fore,  invalid,  and  that  the  District  Court  prop^y  held  that 
the  bill  must  fail  for  want  of  equity. 

It  results  that  the  decree  of  the  Circuit  Court  of  Appeals 
will  be  reversed  and  that  of  the  District  Court  affirmed. 

Reversed. 

Dissenting:  Mr.  Justice  McKenna,  Mr.  Justice  Holmbb 
and  Mr.  Justice  Van  Devanter. 


MOTION  PICTURE  PATENTS  COMPANY  v.  UNI- 
VERSAL  FILM  MANUFACTURING  COMPANY 
ET  AL. 

CERTIORARI  TO  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  SECOND 

CIRCUIT. 

No.  715.    Argued  January  12,  15,  1917.— Decided  April  9,  1917. 
[243  U.  S.,  502.1 

Under  the  patent  law  the  grant  by  patent  of  the  exclusive  right  to  use, 
like  the  grant  of  the  exclusive  right  to  vend,  is  limited  to  the  inven- 
tion described  in  the  claims  of  the  patent,  and  that  law  does  not  em- 
power the  patent  owner  by  notices  attached  to  the  things  patented 
to  extend  the  scope  of  the  patent  monopoly  by  restricting  their  use 
to  mat^ials  necessary  for  their  operation  but  forming  no  part  of  the 
patented  invention,  or  to  send  such  articles  forth  into  the  channels 
of  trade  subject  to  conditions  as  to  use  or  royalty,  to  be  imposed 
thereafter,  in  the  vendor's  discretion.  The  Button-Fastener  case,^ 
77  Fed.  Rep.  288,  and  Henry  v.  Dick  Company,  224  U.  S.  1,  overruled. 

In  determining  how  far  the  owner  of  a  patent  may  restrict  the  use 
after  sale  of  machines  embodying  the  invention,  weight  must  be 
given  to  the  rules  long  established  that  the  scope  of  ev^7  patent  is 
limited  to  the  invention  as  described  in  the  claims,  read  In  the  light 
of  the  specification,  that  the  patentee  receives  nothing  from  the 
patent  law  beyond  the  right  to  restrain  others  from  manufacturing, 
using,  or  selling  his  invention,  and  that  the  primary  purpose  of  that 
law  is  not  to  create  private  fortunes  but  is  to  promote  the  progress 
of  science  and  the  useful  arts. 

The  extent  to  which  the  use  of  a  patented  machine  may  validly  be 
restricted  to  specific  supplies  or  otherwise  by  special  contract  be- 
tween the  owner  of  the  patent  and  a  purchaser  or  licensee,  is  a 
question  outside  of  the  patent  law  and  not  Invcdved  in  this  case. 

285  Fed.  Rep.  898,  affirmed. 

'Syllabus  and  statement  of  arguments  copyrighted,  1917,  by  the 
Banks  Law  Publishing  Company. 
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Mt.  MehUle  Church  for  petiticmer: 

The  restrictions  on  the  right  to  use  the  machine  were  fully 
brought  home  to  the  Prague  Amusement  Company [603] and 
were  binding.  This  is  settled  by  Henry  v.  Dick  Cc^  224 
n.  S.  1,  and  no  doubt  is  cast  upon  that  case  by  Bauer  v. 
O^DofmeU^  229  U.  S.  1,  which  did  not  involve  the  right  to 
impose  re^^ctions  on  use. 

In  the  present  case  there  were  two  distinct  restrictions: 
First,  that  the  machine  should  be  used  only  with  motion 
pictures  leased  from  a  manufacturer  licensed  by  the  plain- 
tiff; and  second,  that  the  machine  could  not  be  used  at  all 
without  compliance  with  terms  previously  fixed  by  the 
plaintiff.  The  first  restriction  is  not  repugnant  to  the  Clay- 
ton Act  of  October  15,  1914,  §  8,  88  Stat.  780;  but  even 
if  it  were,  the  lawfulness  of  the  second  restriction,  which 
the  Prague  Company  admittedly  violated  if  it  had  notice, 
woiild  not  be  affected.  Oregon  Steam  Nav.  Co.  v.  Winsor^ 
20  Wall.  64-72;  V.  S.  dkc.  Co.  v.  Griff  en,  126  Fed.  Eep. 
364r-870.  The  two  are  independent  and  severable  and  the 
latter  will  support  the  plaintiff's  right  to  exact  a  license 
agreement  providing  for  a  continuing  royalty,  which  it 
might  lawfully  reserve  and  rely  upon.  St.  Paul  Plow 
Works  V.  SparUng,  140  U.  S.  184.  The  $5.00  received  from 
the  licensed  manufacturer  was  but  a  paltry  3^  per  cent  of 
the  selling  price,  and  utterly  inadequate.  The  name  plate 
gave  notice  of  the  facts  in  relation  to  patent  ownership  and 
tiiat  restrictions  were  placed  by  the  plaintiff  upon  the  use. 
The  Prague  Company  was  under  a  duty  to  inquii*e  of  the 
Precision  Machine  Company  the  terms  of  the  license  under 
which  the  machine  was  put  out,  or  to  make  like  inquiry  of 
the  plaintiff.  Inquiry  of  the  former  would  have  shown  that 
the  Precision  Company  was  inhibited  from  selling  except 
for  use  "  upon  other  terms  "  to  be  fixed  by  the  licensor  and 
relating  to  the  payment  of  royalty.  The  same  information 
would  have  been  obtained  by  inquiry  of  plaintiff.  Either 
line  of  inquiry,  properly  followed  up  {Shauer  v.  Alterton, 
161  U.  S.  607-622;  Wood  v.  Carpenter,  101  U.  S.  18fr-141), 
would  have  revealed  the  details  of  these  ^other  terms"  and 
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resulted  in  the  fixing  of  a  royalty  [604]  for  use,  to  be  paid 
only  during  use — a  most  reasonable  arrangement. 

Having  failed  to  arrange  for  terms  of  royalty  wiih.  the 
petitioner,  the  Prague  Amusement  Company  never  had  a 
license  to  use  and  was  and  is,  therefore,  an  infringer  while 
using. 

The  distinction  betwe^i  the  property  rights  conferred  by 
patent  and  property  rights  in  the  machine,  must  be  borne 
clearly  in  mind.  The  former  are  incorporeal,  the  latter 
corporeal,  personal  property.  De  La  Vergne  Machine  Co. 
V.  FeatTierstonSy  147  U.  S.  20&-222.  Under  the  patent  laws, 
R.  S.  §  4898,  the  incorporeal  rights  are  susceptible  of  infinite 
sub-division  without  impairment.  Besides  assignments  and 
grants,  the  separate  substantive,  exclusive,  privileges  of 
making,  using,  and  selling  may  be  parceled  out  by  licenses 
with  a  wide  variety  of  choice  and  combination  as  to  time, 
place,  method.  Any  such  license  may  be  granted  for  a  lump 
sum  or  upon  agreement  for  a  continuing  royalty.  The  pat- 
ent owner  can  neither  be  required  to  make,  use,  or  sell,  nor 
to  license  others  to  do  so.  Paper  Bag  Parent  Case^  210  U.  S. 
405,  425,  429.  Upon  a  sale  of  the  thing  patented  there  is 
a  transfer  of  the  property  in  the  thing  itself,  but  of  only 
so  much  of  the  incorporeal  patent  rights  as  the  owner 
chooses  to  relinquish.  A  sale  outright  without  restriction 
passes  both  kinds  of  rights  absolutely,  but  if,  when  selling, 
the  patent  owner  restricts  the  purchaser's  enjoyment  of  the 
incorporeal  right  of  use  conferred  by  the  patent,  any  use 
by  the  purchaser  beyond  what  is  specifically  authorized  is 
an  infringement  upon  the  patent  owner's  reserved  rights 
and  may  be  restrained  by  the  courts. 

In  the  present  case  the  machine  proclaimed  through  the 
notice  upcm  it  that  the  right  to  use  was  restricted,  and  noti- 
fied the  purchaser  to  go  to  the  plaintiff  and  make  terms  for 
the  use,  else  it  would  be  unlawful. 

It  is  no  objection  that  the  notice  itself  did  not  state  [506] 
the  terms.  Plainly  and  unmistakably  it  showed  that  the 
machine  was  not  free,  but  under  the  domination  of  the  named 
patent  owner,  who  must  be  applied  to.  If  the  notice  had 
been  followed  up,  a  reasonable  royalty  contract  would  have 
undoubtedly  resulted.    In  ignoring  the  notice  out  of  a  desire 
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to  escape  any  royalty,  the  purchaser  took  its  chances  of  being 
stopped  for  infringement. 

There  is  no  question  but  that  plaintiff's  remedy  is  on  the 
patent  for  the  tort.  There  was  no  contract.  Respondent, 
having  deliberately  refused  to  make  one,  is  estopped  to  claim 
a  contract  or  that  the  plaintiff  has  mistaken  its  remedy. 

The  liability  of  the  other  respondents  is  that  of  contribu- 
tory infringers  who  knowingly  cooperated  in  carrying  on 
an  unlicensed  use.  All  the  respondents  are  jointly  and  sev- 
erally liable  in  tort.  Lovejoy  v.  Murray^  3  Wall.  1-11; 
Walker  on  Patents,  4th  ed.,  §  406,  p.  343. 

The  patent  in  suit  is  valid.  Plaintiff  is  not  estopped,  as 
claimed,  by  proceedings  in  the  Patent  OflBce. 

Mr.  Oscar  W.  Jeffery^  with  whom  Mr.  Edmund  Wetmore 
and  Mr.  John  B.  Stanchfield  were  on  the  brief,  for  respond- 
ents. 

Mr.  Justice  Clarke  delivered  the  opinion  of  the  court. 

In  this  suit  relief  is  sought  against  three  defendant  corpo- 
rations as  joint  infringers  of  claim  number  seven  of  United 
States  letters  patent  No.  707,934,  granted  to  Woodville 
Latham,  assignor,  on  August  26,  1902,  for  improvements  in 
Projecting-Kinetoscopes.  It  is  sufficient  description  of  the 
patent  to  say  that  it  covers  a  part  of  the  mechanism  used  in 
motion  picture  exhibiting  machines  for  feeding  a  film 
through  the  machine  with  a  regular,  uniform,  and  accurate 
movement  and  so  as  not  to  expose  the  film  to  excessive  strain 
or  wear. 

The  defendants  in  a  joint  answer  do  not  dispute  the  title 
[506]  of  the  plaintiff  to  the  patent,  but  they  deny  the  valid- 
ityof  it,  deny  infringement,  and  claim  an  implied  license  to 
use  the  patented  machine. 

Evidence  which  is  undisputed  shows  that  the  plaintiff  on 
June  20,  1912,  in  a  paper  styled  '^License  Agreement" 
granted  to  The  Precision  Machine  Company  a  right  and 
license  to  manufacture  and  sell  machines  embodying  the  in- 
ventions described  and  claimed  in  the  patent  in  suit,  and  in 
other  patents,  throughout  the  United  States,  its  territories 
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and  possessdona  This  agreement  ocmtains  a  corenant  on  the 
part  of  the  grantee  that  every  machine  sold  by  it,  except 
those  for  export,  shall  be  sold  ^^  under  the  restriction  and 
condition  that  such  exhibiting  or  projecting  machines  shall 
be  used  solely  for  exhibiting  or  projecting  motion  pictures 
containing  tlie  inventions  of  reissued  letters  patent  No. 
12,192,  leased  by  a  licensee  of  the  licensor  while  it  owns  said 
patents^  and  upon  other  terms  to  be  pBed  by  the  licensor  and 
complied  with  by  the  user  while  the  said  machine  is  in  use 
and  while  the  licensor  owns  said  paints  (which  other  terms 
shall  only  be  ihe  payment  of  a  royalty  or  rental  to  the 
licensor  while  in  use).'' 

The  grantee  further  covenants  and  agrees  that  to  each  ma- 
chine sold  by  it,  except  for  export,  it  will  attach  a  plate 
showing  plainly  not  oidy  the  dates  of  the  letters  patent  under 
which  the  machine  is  ^licensed,"  but  also  the  following 
words  and  figures: 

-SeHal  No.  . 

"  Patented  No. 

"The  sale  and  pnrdiaae  of  this  machine  gives  only  the  right  to 
use  it  solely  with  moving  pictures  containing  the  invention  of  r^s- 
sued  patent  No.  12,192,  leased  by  a  licensee  of  the  Motion  Picture 
Patents  Ck)mpany,  the  owner  of  the  above  patents  and  reissued  pat- 
ent, while  it  owns  said  patents,  and  upon  other  terms  to  be  fixed 
by  the  Motion  Picture  Patents  Company  and  complied  with  by  the 
user  while  it  is  in  use  and  while  the  Motion  Picture  [607]  Patents 
Company  owns  said  patents.  The  removal  or  defac^n^it  of  this  plate 
terminates  the  right  to  use  this  machine." 

The  agreement  further  provides  that  the  grantee  shall  not 
sell  any  machine  at  less  than  the  plaintiflTs  list  price,  except 
to  jobbers  and  others  for  purposes  of  resale  and  that  it  will 
require  such  jobbers  and  others  to  sell  at  not  less  than  plain- 
tiff's list  price.  The  price  fixed  in  the  license  contract  for 
sale  of  machines  after  May  1, 1909,  is  not  less  than  $150  for 
each  machine  and  the  licensee  agrees  to  pay  a  royalty  of  $5 
on  some  machines  and  a  percentage  of  the  selling  price  on 
others. 

It  is  admitted  that  the  machine,  the  use  of  which  is 
charged  to  be  an  infringement  of  the  patent  in  suit,  was 
manufactured  by  The  Precision  Machine  Company  and  was 
sold  and  delivered  under  its  ^License  Agreement''  to  the 
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Seventy-second  Street  Amusement  Company,  then  operating 
a  playhouse  on  Seventy-second  Street,  in  New  York,  and 
that  when  sold  it  was  fully  paid  for  and  had  attached  to  it 
a  plate  with  the  inscription  which  we  have  quoted  as  re- 
quired by  the  agreement. 

Reissued  patent  12,192,  referred  to  in  the  notice  attached 
to  the  machine,  expired  on  August  31,  1914.  The  defendant 
Prague  Amusement  Company  on  November  2,  1914,  leased 
the  Seventy-second  Street  playhouse  from  the  Seventy-sec- 
ond Street  Amusement  Company,  and  acquired  the  alleged 
infringing  machine  as  a  part  of  the  equipment  of  the  leased 
playhouse.  Subsequent  to  the  expiration  of  reissued  patent 
12,192  the  defendant.  Universal  Film  Manufacturing  Com- 
pany, made  two  films  or  reels,  which,  between  March  4  and 
17,  1915,  were  sold  to  the  defendant  the  Universal  Film  Ex- 
change and  on  March  17,  1915,  were  supplied  to  the  defend- 
ant Prague  Amusement  Company  for  use  on  the  machine, 
acquired  as  we  have  stated,  and  were  used  upon  it  at  the 
Seventy-second  Street  playhouse  on  March  18,  1915. 

[508]  On  January  18,  1915,  the  plaintiff  sent  a  letter  to 
the  Seventy-second  Street  Amusement  Company,  notifying 
it  in  general  terms  that  it  was  using  without  a  license  a 
machine  embodying  the  invention  of  patent  No.  707,934 
and  warning  it  that  such  use  constituted  an  infringement 
of  the  patent,  and  on  the  same  day  the  plaintiff  addressed 
a  letter  to  the  defendant  Universal  Film  Exchange  notify- 
ing it  that  it  also  was  infringing  the  same  patents  by  sup- 
plying films  for  use  upon  the  machine  of  the  Seventy-second 
Street  playhouse  and  elsewhere.  The  bill  in  this  case  was 
filed  on  March  18,  1915. 

The  District  Court  held  that  the  limitation  on  the  use  of 
the  machine  attempted  to  be  made  by  the  notice  attached  to 
it,  after  it  had  been  sold  and  paid  for,  was  invalid,  and  that 
the  Seventy-second  Street  Amusement  Company,  the  pur- 
chaser, and  its  lessee,  the  Prague  Amusement  Company,  had 
an  implied  license  to  use  the  machine  as  it  had  been  used, 
and  it  dismissed  the  bill  without  passing  on  the  question 
raised  in  the  pleadings  as  to  the  validity  of  the  patent.  The 
Circuit  Court  of  Appeals  affirmed  the  District  Court  (236 
Fed.  Bep.  898)  and  the  case  is  here  for  review  on  certiorari. 


Digitized  by  VjOOQIC 


MOTION  PICTUBE  CO.  V.  FILM  CO.  827 

Opinion  of  the  Ooort 

It  was  admitted  at  the  bar  that  40^)00  of  the  plaintiff's  ma- 
chines are  now  in  use  in  this  country  and  that  the  mechanism 
covered  by  the  patent  in  suit  is  the  only  one  with  which  mo- 
tion picture  films  can  be  used  successfully. 

This  state  of  facts  presents  two  questions  for  decision : 

First.  May  a  patentee  or  his  assignee  license  another  to 
manufacture  and  sell  a  patented  machine  and  by  a  mere 
notice  attached  to  it  limit  its  use  by  the  purchaser  or  by  the 
purchaser's  lessee,  to  films  which  are  no  part  of  the  pat^ited 
machine,  and  which  are  not  patented? 

Second.  May  the  assignee  of  a  patent,  which  has  licensed 
another  to  make  and  sell  the  machine  covered  by  it,  by  a 
mere  notice  attached  to  such  machine,  limit  the  [609]  use 
of  it  by  the  purchaser  or  by  the  purchaser's  lessee  to  terms 
not  stated  in  the  notice  but  which  are  to  be  fixed,  after  sale, 
by  such  assignee  in  its  discretion? 

It  is  obvious  that  in  this  case  we  have  presented  anew  the 
inquiry,  which  is  arising  with  increasing  frequency  in  recent 
years,  as  to  the  extent  to  which  a  patentee  or  his  assignee  is 
authorized  by  our  patent  laws  to  prescribe  by  notice  attached 
to  a  patented  machine  the  conditions  of  its  use  and  the  sup- 
plies which  must  be  used  in  the  operaticm  of  it,  under  pain  of 
infringement  of  the  patent. 

The  statutes  relating  to  patents  do  not  provide  for  any 
such  notice,  and  it  can  derive  no  aid  from  them.  Bevised 
Statutes,  §  4900,  requiring  that  patented  articles  shall  be 
marked  with  the  word  ^^  Patented,"  affects  only  the  damages 
recoverable  for  infringement,  Durdap  v.  Schofleld^  152  U.  S. 
244,  and  Bev.  Stats.,  §  4901,  protects  by  its  penalties  the  in- 
ventor, but  neither  one  contemplates  the  use  of  such  a 
"  license  notice "  as  we  have  here,  and  whatever  validity  it 
has  must  be  derived  from  the  general  and  not  from  the 
patent  law. 

The  extent  to  which  the  use  of  the  patented  machine  may 
validly  be  restricted  to  specific  supplies  or  otherwise  by  spe- 
cial contract  between  the  owner  of  a  patent  and  the  purchaser 
or  licensee  is  a  question  outside  the  patent  law,  and  with  it 
we  are  not  here  concerned.  Keeler  v.  Standard  Folding  Bed 
Co.^  167  U.  S.  669. 
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The  inquiry  presented  by  this  record,  as  we  have  stated  it, 
is  important  and  fundamental,  and  it  requires  that  we  shall 
determine  the  meaning  of  Congress  when  in  Rev.  Stats.. 
§4884,  it  provided  that  "Every  patent  shall  contain  •  *  * 
a  grant  to  the  patentee,  his  heirs  or  assigns,  for  the  term  of 
seventeen  years,  of  the  exclusive  right  to  make,  use^  and  vend 
the  invention  or  discovery  throughout  the  United  States  and 
the  Territories  thereof."  We  are  concerned  only  with  the 
right  to  "  use,"  authorized  to  be  granted  by  this  statute,  for 
it  is  under  warrant  of  this  [510]  right  only  that  the  plaintiff 
can  and  does  claim  validity  for  its  warning  notice. 

The  words  used  in  the  statute  are  few,  simple,  and  fa- 
miliar; they  have  not  been  changed  substantially  since  they 
were  first  used  in  the  Act  of  1790,  c  7, 1  Stat.  109 ;  Bauer  v. 
O^DonneU,  229  U.  S.  1, 9 ;  and  their  meaning  would  seem  not 
to  be  doubtful  if  we  can  avoid  reading  into  them  that  which 
they  really  do  not  contain. 

In  interpreting  this  language  of  the  statute  it  wil  be  of 
service  to  keep  in  mind  three  rules  long  established  by  this 
court,  applicable  to  the  patent  law  and  to  the  construction 
of  patents,  viz : 

First.  The  scope  of  every  patent  is  limited  to  the  inven- 
tion described  in  the  claims  contained  in  it,  read  in  the  light 
of  the  specification.  These  so  mark  where  the  progress 
claimed  by  the  patent  begins  and  where  it  ends  that  they 
have  been  aptly  likened  to  the  description  in  a  deed,  which 
sets  the  bounds  to  the  grant  which  it  contains.  It  is  to  the 
claims  of  every  patent,  therefore,  that  we  must  turn  when  we 
are  seeking  to  determine  what  the  invention  is,  tiie  exclusive 
use  of  which  is  given  to  the  inventor  by  the  grant  provided 
for  by  the  statute — ^'*He  can  claim  nothing  beyond  them." 
Keystone  Bridge  Go.  v.  Phcerdx  Iron  Co.^  95  U.  S.  274; 
Railroad  Co.  v.  MeXLon,  104  U.  S.  112, 118;  Yale  Loch  Mfg. 
Co.  V.  Chreenteaf^  117  U.  S.  554,  669;  McClain  v.  Ortmayer^ 
141  U.  S.  419,  424. 

Second.  It  has  long  been  settled  that  the  patentee  receives 
nothing  from  the  law  which  he  did  not  have  before,  and  that 
the  only  effect  of  his  patent  is  to  restrain  others  from  manu- 
facturing, using,  or  selling  that  which  he  has  invented.  The 
patent  law  simply  protects  him  in  the  monopoly  of  that 
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which  'he  has  invented  and  has  described  in  the  claims  of 
his  patent.    United  States  v.  American  Bell  Telephone  Oo.^ 
167  U.  S.  224,  239;  Paper  Bag  Patent  Case,  210  U.  S.  405, 
424;  Bauer  v.  O'DonneU,  229  U.  S.  1, 10. 

Third.  Since  Pennock  v.  Dialogue^  2  Pet.  1,  was  decided  in 
[511]  1829  this  court  has  consistently  held  that  the  primary 
purpose  of  our  patent  laws  is  not  the  creation  of  private 
fortunes  for  the  owners  of  patents  but  is  ^^to  promote  the 
progress  of  science  and  useful  arts"  (Constitution,  Art.  I, 
§  8),  an  object  and  purpose  authoritatively  expressed  by 
Mr.  Justice  Story,  in  that  decision,  saying: 

"  While  one  great  object  [of  our  patent  laws]  was,  by  holding  out 
a  reasonable  reward  to  inventors  and  giving  them  an  exclusive  right 
to  their  inventions  for  a  limited  period,  to  stimulate  the  efforts  of 
genius,  the  main  object  was  *  to  promote  the  progress  of  science  and 
useful  arts.'  ^ 

Thirty  years  later  this  court,  returning  to  the  subject,  in 
Kendall  v.  Winsor^  21  How.  322,  again  pointedly  and  sig- 
nificantly says: 

"It  is  undeniably  true  that  the  limited  and  temporary  monopoly 
granted  to  Inventors  was  never  designed  for  their  exclusive  profit  or 
advantage;  the  ben^t  to  the  public  or  community  at  large  was 
another  and  doubtless  the  primary  object  in  granting  and  securing 
that  monopoly." 

This  court  has  never  modified  this  statement  of  the  rela- 
tive importance  of  the  public  and  private  interests  involved 
in  every  grant  of  a  patent,  even  while  declaring  that  in  the 
construction  of  patents  and  the  patent  laws  inventors  shall 
be  fairly,  even  liberally,  treated.  Grant  v.  Raymond^  6  Pet 
218,  241;  Winans  v.  Denniead^  16  How.  330;  Walker  on 
Patents,  §  185. 

These  rules  of  law  make  it  very  clear  that  the  scope  of  the 
grant  which  may  be  made  to  an  inventor  in  a  patent,  pur- 
suant to  the  statute,  must  be  limited  to  the  invention  de- 
scribed in  the  claims  of  his  patent  (104  U.  S.  118,  supra)  ^ifivA 
to  determine  what  grant  may  lawfully  be  so  made  we  must 
hold  fast  to  the  language  of  the  act  of  Congress  providing 
for  it,  which  is  found  in  two  sections  of  the  Revised  Statutes. 
Section  4886  provides  that  "Any  person  who  has  invented 
or  discovered  any  new  and  useful  art,  ma [512] chine,  manu- 
facture, or  composition  of  matter,  or  any  new  and  useful 
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improvement  thereof,  ♦  ♦  ♦  may  ♦  ♦  ♦  obtain  a 
patent  therefor  ";  and  §  4884  provides  that  such  patent  when 
obtained  "shall  contain  *  *  *  a  grant  to  the  patentee, 
his  heirs  or  assigns  ♦  ♦  ♦  of  the  exclusive  right  to 
*     *    *    use    ♦    ♦    ♦    the  invention  or  discovery.** 

Thus  the  inventor  may  apply  for,  and,  if  he  meets  the 
required  conditions,  may  obtain,  a  patent  for  the  new  and 
useful  invention  which  he  has  discovered,  which  patent  shall 
contain  a  grant  of  the  right  to  the  exclusive  use  of  his  dis- 
covery. 

Plainly,  this  language  of  the  statute  and  the  established 
rules  to  which  we  have  referred  restrict  the  patent  granted 
on  a  machine,  such  as  we  have  in  this  case,  to  the  mechanism 
described  in  the  patent  as  necessary  to  produce  the  described 
results.  It  is  not  concerned  with  and  has  nothing  to  do  with 
the  materials  with  which  or  on  which  the  machine  operates. 
The  grant  is  of  the  exclusive  right  to  use  the  mechanism  to 
produce  the  result  with  any  appropriate  material,  and  the 
materials  with  which  the  machine  is  operated  are  no  part 
of  the  patented  machine  or  of  the  combination  which  pro- 
duces the  patented  result.  The  difference  is  clear  and  vital 
between  the  exclusive  right  to  use  the  machine  which  the 
law  gives  to  the  inventor  and  the  right  to  use  it  exclusively 
with  prescribed  materials  to  which  such  a  license  notice  as 
we  hai^  here  seeks  to  restrict  it.  The  restrictions  of  the  law 
relate  to  the  useful  and  novel  features  of  the  machine  which 
are  described  in  the  claims  of  the  patent,  they  have  nothing 
to  do  with  the  materials  used  in  the  operation  of  the  ma- 
chine ;  while  the  notice  restrictions  have  nothing  to  do  with 
the  invention  which  is  patented,  but  relate  wholly  to  the  ma- 
terials to  be  used  with  it.  Both  in  form  and  in  substance  the 
notice  attempts  a  restriction  upon  the  use  of  the  supplies 
only,  and  it  cannot  with  any  regard  to  pro[513]priety  in 
the  use  of  language  be  termed  a  restriction  upon  the  use  of 
the  machine  itself. 

Whatever  right  the  owner  may  have  to  control  by  restric- 
tion the  materials  to  be  used  in  operating  the  machine  must 
be  derived  through  the  general  law  from  the  ownership  of 
the  property  in  the  machine,  and  it  can  not  be  derived  from 
or  protected  by  the  patent  law,  which  allows  a  grant  only 


Digitized  by  VjOOQIC 


MOTION  MOTUBE  00.  V.  FILM  00.  881 

Opinion  of  tbe  CJourt 

of  the  right  to  an  exclusive  use  of  the  new  and  useful  dis- 
covery which  has  been  made — ^this  and  nothing  more. 

This  construction  gives  to  the  inventor  the  exclusive  use 
of  just  what  his  inventive  genius  has  discovered.  It  is  all 
that  the  statute  provides  shall  be  given  to  him  and  it  is  all 
that  he  should  receive,  for  it  is  the  fair  as  well  as  the  statu- 
tory measure  of  his  reward  for  his  contributicm  to  the  pub- 
lic stock  of  knowledge.  If  his  discovery  is  an  important  one, 
his  reward  under  such  a  construction  of  the  law  will  be  large, 
as  experience  has  abundantly  proved,  and  if  it  be  unim- 
portant he  should  not  be  permitted  by  legal  devices  to  impose 
an  unjust  charge  upon  the  public  in  return  for  the  use  of 
it.  For  more  than  a  century  this  plain  meaning  of  the 
statute  was  accepted  as  its  technical  meaning,  and  that  it 
afforded  ample  incentive  to  exertion  by  inventive  genius  is 
proved  by  the  fact  that  under  it  the  greatest  inventions  of 
our  time,  teeming  with  inventions,  were  made.  It  would 
serve  no  good  purpose  to  amplify  by  argument  or  illustra- 
tion this  plain  meaning  of  the  statute.  It  is  so  plain  that  to 
argue  it  would  obscure  it. 

It  was  not  until  the  time  came  in  which  the  full  possi- 
bilities seem  first  to  have  been  appreciated  of  uniting,  in 
one,  many  branches  of  business  through  corporate  organi- 
zation and  of  gathering  great  profits  in  small  payments, 
which  are  not  realized  or  resented,  from  many,  rather  than 
smaller  or  even  equal  profits  in  larger  payments,  which  are 
felt  and  may  be  refused,  from  a  few,  that  it  came  to  be 
thought  that  the  "right  to  use  ♦  ♦  ♦  the  invention" 
[514]  of  a  patent  gave  to  the  patentee  or  his  assigns  the 
right  to  restrict  the  use  of  it  to  materials  or  supplies  not 
described  in  the  patent  and  not  by  its  terms  made  a  part 
of  the  thing  patented. 

The  construction  of  the  patent  law  which  justifies  as  valid 
the  restriction  of  patented  machines,  by  notice,  to  use  with 
unpatented  supplies  necessary  in  the  operation  of  them,  but 
which  are  no  part  of  them,  is  believed  to  have  originated  in 
Heaton-PeninsiUar  ButtorirFastener  Oo.  v.  Eureka  Spe- 
cialty Co.y  77  Fed.  Rep.  288  (whidi  has  come  to  be  widely 
referred  to  as  the  Button-Fastener  Case)^  decided  by  the 
Circuit  Court  of  Appeals  of  the  Sixth  Circuit  in  1896.    In 
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this  case  the  court,  recognizing  the  pioneer  character  of 
the  decision  it  was  rendering,  speaks  of  the  "  novel  restric- 
tions" which  it  is  considering  and  says  that  it  is  called 
upon  "  to  mark  another  boundary  line  around  the  patentee's 
monopoly,  which  will  debar  him  from  engrossing  the  mar- 
ket for  an  article  not  the  subject  of  a  patent^^'^  which  it 
declined  to  do. 

This  decision  proceeds  upon  the  argument  that,  since  the 
patentee  may  withhold  his  patent  altogether  from  public 
use  he  must  logically  and  necessarily  be  permitted  to  im- 
pose any  conditions  which  he  chooses  upon  any  use  which 
he  may  allow  of  it.  The  defect  in  this  thinking  springs 
from  the  substituting  of  inference  and  argument  for  the 
language  of  the  statute  and  from  failure  to  distinguish  be- 
tween the  rights  which  are  given  to  the  inventor  by  the 
patent  law  and  which  he  may  assert  against  all  the  world 
through  an  infringement  proceeding  and  rights  which  he 
may  create  for  himself  by  private  contract  which,  however, 
are  subject  to  the  rules  of  general  as  distinguished  from 
those  of  the  patent  law.  While  it  is  true  that  under  the 
statutes  as  they  were  (and  now  ..re)  a  patentee  might  with- 
hold his  patented  machine  from  public  use,  yet  if  he  con- 
sented to  use  it  himself  or  through  others,  such  use  imme- 
diately fell  within  the  terms  of  the  [515]  statute,  and  as 
we  have  seen  he  is  thereby  restricted  to  the  use  of  the  inven- 
tion as  it  is  described  in  the  claims  of  his  patent  and  not 
as  it  may  be  expanded  by  limitations  as  to  materials  and 
supplies  necessary  to  the  operation  of  it  imposed  by  mere 
notice  to  the  public. 

The  high  standing  of  the  court  rendering  this  decision  and 
the  obvious  possibilities  for  gain  in  the  method  which  it  ap- 
proved led  to  an  immediate  and  widespread  adoption  of  the 
system,  in  which  these  restrictions  expanded  into  more  and 
more  comprehensive  forms  until  at  length  the  case  at  bar  is 
reached,  with  a  machine  sold  and  paid  for  yet  claimed  still 
to  be  subject  not  only  to  restriction  as  to  supplies  to  be  used 
but  also  subject  to  any  restrictions  or  conditions  as  to  use  or 
royalty  which  the  company  which  authorized  its  sale  may  see 
fit,  after  the  sale,  from  time  to  time  to  impose.  The  perfect 
instrument  of  favoritism  and  oppression  which  such  a  cys- 
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tern  of  doing  business,  if  valid,  would  put  into  the  control  of 
the  owner  of  such  a  patent  should  make  courts  astute,  if  need 
be,  to  defeat  its  operation.  If  these  restricticms  were  sus- 
tained plainly  the  plaintiff  might,  for  its  own  profit  or  that 
of  its  favorites,  by  the  obviously  simple  expedient  of  varying 
its  royalty  charge,  ruin  anyone  unfortunate  enough  to  be 
dependent  upon  its  confessedly  important  improvements  for 
the  doing  of  business. 

Through  the  twenty  years  since  the  decision  in  the  Button- 
Fastener  case  was  announced  there  have  not  been  wanting 
courts  and  judges  who  have  dissented  from  its  conclusions, 
as  is  sufficiently  shown  in  the  division  of  this  court  when  the 
question  involved  first  came  before  it  in  Henry  v.  Dick  Co., 
224  U.  S.  1,  and  in  the  disposition  shown  not  to  extend  the 
doctrine  in  Bauer  v.  O^DonneU,  229  U.  S.  1. 

The  exclusive  right  to  "  vend  "  a  patented  article  is  derived 
from  the  same  clause  of  the  section  of  the  statute  which  gives 
the  exclusive  right  to  "  use  "  such  an  article  [516]  and  follow- 
ing the  decision  of  the  Button-Fastener  case,  it  was  widely 
contended  as  obviously  sound,  that  the  right  existed  in  the 
owner  of  a  patent  to  fix  a  price  at  which  the  patented  article 
might  be  sold  and  resold  under  penalty  of  patent  infringe- 
ment. But  this  court,  when  the  question  came  before  it  in 
Bauer  v.  O^Dormell,  229  U.  S.  1,  rejecting  plausible  argu- 
ment and  adhering  to  the  language  of  the  statute  from  which 
all  patent  right  is  derived,  refused  to  give  such  a  construc- 
tion to  the  act  of  Congress,  and  decided  that  the  owner  of 
a  patent  is  not  authorized  by  either  the  letter  or  the  purpose 
of  the  law  to  fix,  by  notice,  the  price  at  which  a  patented 
article  must  be  sold  after  the  first  sale  of  it,  declaring  that 
the  right  to  vend  is  exhausted  by  a  single,  unconditional  sale, 
the  article  sold  being  thereby  carried  outside  the  monopoly 
of  the  patent  law  and  rendered  free  of  every  restriction  which 
tile  vendor  may  attempt  to  put  upon  it.  The  statutory  au- 
thority to  grant  the  exclusive  right  to  "  use ''  a  patented  ma- 
chine is  not  greater,  indeed  it  is  precisely  the  same,  as  the 
authority  to  grant  the  exclusive  right  to  "  vend,"  and,  look- 
ing to  that  authority,  for  the  reasons  stated  in  this  opinion 
we  are  convinced  that  the  exclusive  right  granted  in  every 
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patent  must  be  limited  to  the  invention  described  in  the 
claims  of  the  patent  and  that  it  is  not  competent  for  the 
owner  of  a  patent  by  notice  attached  to  its  machine  to,  in 
effect,  extend  the  scope  of  its  patent  monopoly  by  restricting 
the  use  of  it  to  materials  necessary  in  its  operation  but  which 
are  no  part  of  the  patented  invention,  or  to  send  its  machines 
forth  into  the  channels  of  trade  of  the  country  subject  to 
conditions  as  to  use  or  royalty  to  be  paid  to  be  imposed  there- 
after at  the  discretion  of  such  patent  owner.  The  patent  law 
furnishes  no  warrant  for  such  a  practice,  and  the  cost,  incon- 
venience and  annoyance  to  the  public  which  the  opposite  con- 
clusion would  occasion  forbid  it 

It  is  argued  as  a  merit  of  this  system  of  sale  under  a 
[517]  license  notice  that  the  public  is  benefited  by  the  sale 
of  the  machine  at  what  is  practically  its  cost  and  by  the  fact 
that  the  owner  of  the  patent  makes  its  entire  profit  from  the 
sale  of  the  supplies  with  which  it  is  operated.  This  fact,  if 
it  be  a  fact,  instead  of  commending,  is  the  clearest  possible 
condenmation  of,  the  practice  adopted,  for  it  proves  that 
under  color  of  its  patent  the  owner  intends  to  and  does  de- 
rive its  profit,  not  from  the  invention  on  which  the  law  gives 
it  a  monopoly  but  from  the  unpatented  supplies  with  which 
it  is  used  and  which  are  wholly  without  the  scope  of  the 
patent  monopoly,  thus  in  effect  extending  the  power  to  the 
owner  of  the  patent  to  fix  the  price  to  the  public  of  the  un- 
patented supplies  as  effectively  as  he  may  fix  the  price  on 
the  patented  machine. 

We  are  confirmed  in  the  conclusion  which  we  are  an- 
nouncing by  the  fact  that  since  the  decision  of  Henry  v. 
Dick  Co^  224  U.  S.  1,  the  Congress  of  the  United  States,  the 
source  of  all  rights  under  patents,  as  if  in  response  to  this 
decision,  has  enacted  a  law  making  it  unlawful  for  any  per- 
son engaged  in  interstate  commerce  '^to  lease  or  make  a 
sale  or  contract  for  sale  of  goods  ♦  ♦  ♦  machinery,  sup- 
plies or  other  commodities,  whether  patented  or  unpatented^ 
for  use,  consumption  or  resale  *  *  *  or  fix  a  price 
charged  therefor  ♦  ♦  *  on  the  condition,  agreement  or 
understanding  that  the  lessee  or  purchaser  thereof  shall  not 
use  ♦  ♦  ♦  the  goods  ♦  ♦  ♦  machinery,  supplies  or 
other  commodities  of  a  competitor  or  competitors  of  the  lee- 
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sor  or  seller,  where  the  effect  of  such  lease,  sale,  or  contract 
for  sale  or  such  condition,  agreement  or  understanding  may 
be  to  substantially  lessen  competition  or  tend  to  create  a 
monopoly  in  any  line  of  commerce."    38  Stat  730. 

Our  conclusion  renders  it  unnecessary  to  make  the  appli- 
cation of  this  statute  to  the  case  at  bar  which  the  Circuit 
Court  of  Appeals  made  of  it,  but  it  must  be  accepted  by  us 
as  a  most  persuasive  expression  of  the  public  [518]  policy 
of  our  country  with  respect  to  the  question  before  us. 

It  is  obvious  that  the  conclusions  arrived  at  in  this  opinion 
are  such  that  the  decision  in  Hervry  v.  Dick  Co.^  224  U.  S.  1, 
must  be  regarded  as  overruled. 

Coming  now  to  the  terms  of  the  notice  attached  to  the  ma- 
chine sold  to  the  Seventy-second  Street  Amusement  Com- 
pany under  the  license  of  the  plaintiff  and  to  the  first  ques- 
tion as  we  have  stated  it — 

This  notice  first  provides  that  the  machine,  which  was  sold 
to  and  paid  for  by  the  Amusement  Company,  may  be  used 
only  with  moving-picture  films  containing  the  invention  of 
reissued  patent  No.  12,192,  so  long  as  the  plaintiff  continues 
to  own  this  reissued  patent. 

Such  a  restriction  is  invalid  because  such  a  film  is  obvi- 
ously not  any  part  of  the  invention  of  the  patent  in  suit; 
because  it  is  an  attempt,  without  statutory  warrant,  to  con- 
tinue the  patent  monopoly  in  this  particular  character  of 
film  after  it  has  expired,  and  because  to  enforce  it  would  be 
to  create  a  monopoly  in  the  manufacture  and  use  of  moving- 
picture  films,  wholly  outside  of  the  patent  in  suit  and  of 
the  patent  law  as  we  have  interpreted  it. 

The  notice  further  provides  that  the  machine  shall  be  used 
only  upon  other  terms  (than  those  stated  in  the  notice)  to 
be  fixed  by  the  plaintiff,  while  it  is  in  use  and  while  the 
plaintiff  ''  owns  said  patents."  And  it  is  stated  at  the  bar 
that  under  this  warrant  a  charge  was  imposed  upon  the  pur- 
chaser graduated  by  the  size  of  the  theater  in  which  the 
machine  was  to  be  used. 

Assuming  that  the  plaintiff  has  been  paid  an  average  roy- 
alty of  $5  (A  each  machine  sold,  prescribed  in  the  license 
agreement,  it  has  already  received  over  $200,000  for  tiie  use 
of  its  patented  improvement,  which  relates  only  to  the 
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method  of  using  the  films  which  another  had  invented,  and 
yet  it  seeks  by  this  device  to  collect  during  the  life  of  the 
patent  in  suit  what  would  doubtless  aggre[  519]  gate  many 
times  this  amount  for  the  use  of  this  same  invention  after  its 
machines  have  been  sold  and  paid  for. 

A  restriction  which  would  give  to  the  plaintiff  such  a  po- 
tential power  for  evil  over  an  industry  which  must  be  recog- 
nized as  an  important  element  in  the  amusement  life  of  the 
nation,  under  the  conclusions  we  have  stated  in  this. opinion, 
is  plainly  void,  because  wholly  without  the  scope  and  pur- 
pose of  our  patent  laws  and  because,  if  sustained,  it  would 
be  gravely  injurious  to  that  public  interest,  which  we  have 
seen  is  more  a  favorite  of  the  law  than  is  the  promotion  of 
private  fortunes. 

Both  questions  as  stated  must  be  answered  in  the  negative 
and  the  decree  of  the  Circuit  Court  of  Appeals  is  affirmed. 

Mr.  Justice  McRbynolds  concurs  in  the  result. 

Mr.  Justice  Holmes,  dissenting. 

I  suppose  that  a  patentee  has  no  less  property  in  his  pat- 
ented machine  than  any  other  owner,  and  that  in  addition 
to  keeping  the  machine  to  himself  the  patent  g^ves  him  the 
further  right  to  forbid  the  rest  of  the  world  from  making 
others  like  it.  In  short,  for  whatever  motive,  he  may  keep 
his  device  wholly  out  of  use.  Continental  Paper  Bag  Co.  v. 
Eastern  Paper  Bag  Co.,  210  U.  S.  405,  422.  So  much  being 
undisputed,  I  can  not  understand  why  he  may  not  keep  it 
out  of  use  unless  the  licensee,  or,  for  the  matter  of  that, 
the  buyer,  will  use  some  unpatented  thing  in  connection  with 
it.  Generally  speaking,  the  measure  of  a  condition  is  the 
consequence  of  a  breach,  and  if  that  consequence  is  one  that 
the  owner  may  impose  unconditionally,  he  may  impose  it 
conditionally  upon  a  certain  event.  Ashley  v.  Ryan,  153 
U.  S.  436,  443;  Lloyd  v.  Dollison,  194  U.  S.  445,  449;  Non 
debet,  cut  plus  licet,  quod  mimts  est  non  licere,  D.  50, 17,  21. 

[620]  No  doubt  this  principle  might  be  limited  or  ex- 
cluded in  cases  where  the  condition  tends  to  bring  about  a 
state  of  things  that  there  is  a  predominant  public  interest  to 
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prevent  But  there  is  no  predominant  public  interest  to  pre- 
vent a  patented  teapot  or  film  feeder  from  being  kept  from 
the  public,  because,  as  I  have  said,  the  patentee  may  keep 
them  tied  up  at  will  while  his  patent  lasts.  Neither  is  tiiere 
any  such  interest  to  prevent  the  purchase  of  the  tea  or  films, 
that  is  made  the  condition  of  the  use  of  the  machine.  The 
supposed  contravention  of  public  interest  sometimes  is  stated 
as  an  attempt  to  extend  the  patent  law  to  unpatented  articles, 
which,  of  course,  it  is  not,  and,  more  accurately,  as  a  possible 
domination  to  be  established  by  such  means.  But  the  domi- 
nation is  one  only  to  the  extent  of  the  desire  for  the  teapot 
or  film  feeder,  and  if  the  owner  prefers  to  keep  the  pot  or 
the  feeder  unless  you  will  buy  his  tea  or  films,  I  can  not  see, 
in  allowing  him  the  right  to  do  so,  anything  more  than  an 
ordinary  incident  of  ownership,  or,  at  most,  a  consequence  of 
the  Paper  Bag  Case^  on  which,  as  it  seems  to  me,  this  case 
ought  to  turn.    See  GrarU  v.  Raymond^  6  Pet.  218,  242. 

Not  only  do  I  believe  that  the  rule  that  I  advocate  is  right 
under  the  Paper  Bag  Gase^  but  I  think  that  it  has  become  a 
rule  of  property  that  law  and  justice  require  to  be  retained. 
For  fifteen  years,  at  least  since  Bement  v.  National  Harrow 
Co.^  186  U.  g.  70,  88-93,  if  not  considerably  earlier,  the  public 
has  been  encouraged  by  this  court  to  believe  that  the  law  is  as 
it  was  laid  down  in  Heaton-Penmsvlar  Button-Fastener  Co. 
V.  Eureka  Specialty  Co.,  77  Fed.  Rep.  288,  26  C.  C.  A.  267, 
and  numerous  other  decisions  of  the  lower  courts.  I  believe 
that  many  and  important  transactions  have  taken  place  on 
the  faith  of  those  decisions,  and  that  for  that  reason  as  well 
as  for  the  first  that  I  have  given,  the  rule  last  announced  in 
Henry  v.  Dick  Co.^  224  U.  S.  1,  should  be  maintained. 

I  will  add  for  its  bearing  upon  Straus  v.  Victor  Talking 
[531]  Machine  Co.^  ante^  490,  that  a  conditional  sale  retain- 
ing the  title  until  a  future  event  after  delivery,  has  been  de- 
cided to  be  lawful  again  and  again  by  this  court  Bailey  v. 
Baker  Ice  Machine  Co.^  239  U.  S.  268,  272.  I  confine  myself 
to  expressing  my  views  upon  the  general  and  important 
questions  upon  which  I  have  the  misfortune  to  differ  from 
the  majority  of  the  court.  I  leave  on  one  side  the  question 
of  the  effect  of  the  Clayton  Act,  as  the  court  has  done,  and 
also  what  I  might  think  if  the  Paper  Bag  Case  were  not  up- 
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held,  or  if  the  question  were  upon  the  effect  of  a  combination 
of  patents  such  as  to  be  contrary  to  the  policy  that  I  am 
bound  to  accept  from  the  Congress  of  the  United  States. 

Mr.  Justice  McKenna  and  Mr.  Justice  Van  Devanter 
concur  in  this  dissent. 


AMERICAN  GKAPHOPHONE  CO.  ET  AL.  v.  BOSTON 
STORE  OF  CHICAGO. 

(District  Court,  N.  D.  lUlnols,  B.  D.    September  3, 1915.) 

[225  Fed.  R^.,  785.] 

1.  Patents  191 — Rights  of  Patentees — Contracts. — A  patentee  may, 
while  exercising  any  of  bis  tbree  coordinate  monopoly  rigbts  of 
making,  selling,  and  using,  reserve  by  proper  agreement  such  por- 
tion thereof  as  he  may  see  fit;  but  after  he  has  once  allowed  the 
patented  article  to  pass  out  of  the  monopoly,  without  committing. 
by  proper  agreement,  the  one  to  whom  the  article  comes  to  the  ob- 
servance of  an  obligation  on  his  part,  he  can  not  recall  it,  or  daim 
that  by  notice  he  has  burdened  the  article  with  such  reservation.^ 

[Ed.  Note.~For  other  cases,  see  Patents,  Cent  Dig.  S  268 ;  Dec. 
Dig.  191.] 

2.  Patents — Rights  of  Patentee — Contracts. — ^An  agent  or  v«idee 
of  a  patentee  may,  by  direct  covenant,  bind  himself  to  the  ob- 
servance of  price  restriction  imposed  as  a  condition  on  which  ex- 
clusive right  of  sale  by  the  patentee  Is  being  exercised. 

[Ed.  Note. — For  other  cases,  see  Patents,  Cent.  Dig.  §  268;  Dee. 
Dig.  191.] 
8.  Patents  257 — ^Rights  of  Patentee — Contracts. — ^Whether  a  vlola- 
'  tion  of  a  contract  by  an  agent  or  vendee  of  a  patentee  to  observe 
price  restriction,  imposed  as  a  condition  on  which  exclusive  right 
of  sale  by  patentee  is  being  exercised,  may  be  dealt  with  as  for  in- 
fringement or  breach  of  contract,  enforceable  in  equity,  is  imma- 
terial as  between  the  parties,  except  only  as  It  may  affect  the  Juris- 
diction of  the  court  to  be  Invoked;  but,  where  the  contract  is  to 
be  taken  as  the  measure  of  the  agent  or  vendee's  right,  a  failure 
to  observe  its  stipulations  is  an  Infringement. 

[Ed.  Note. — For  other  cases,  see  Patents,  Dec.  Dig.  257.] 

In  Equity.  Suit  by  the  American  Graphophone  Company 
and  another  against  the  Boston  Store  of  Chicago.  Motion 
to  dismiss  amended  bill  of  complaint  and  order  made  to 
show  cause  in  10  days  why  injunction  should  not  be  granted. 

a  Syllabus  copyrighted,  1916,  by  West  Publishing  Company. 
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EJisha  K.  Cam/p^  of  New  York  City,  Daniel  N.  Kirhy,  of 
St  Louis,  Mo.,  and  Taylor  E.  Brown^  of  Chicago,  HI. 
{Brown  cfe  MeTdhope^  of  Chicago,  111.,  and  Nag  el  cfe  Kirby^ 
of  St.  Louis,  Mo.,  of  counsel),  for  plaintiffs. 

HamdUon  Moses,  of  Chicago,  111.  {Moses,  Rosenthal  <& 
Kennedy,  of  Chicago,  111.,  of  counsel),  for  defendant. 

Gbiger,  District  Judge. 

[1]  I  shall  consider  the  contract  set  out  in  the  complaint 
as  though  it  were  entered  iiito  between  the  defendant  and 
the  plaintiff  American  Graphophone  Company.  The  case 
is  of  importance  only  in  so  far  as  it  presents  the  question : 
Can  a  patentee,  upon  a  sale  of  a  patented  article,  by  con- 
tract require  of  his  immediate  vendee  the  observance  of 
price  restrictions  upon  resale? 

Prior  to  the  decision  in  Bauer  v.  O^DonneU,  229  U.  S.  1, 
38  Sup.  Ct  616,  67  L.  Ed.  1041,  50  L.  R.  A.  (N.  S.)  1186, 
Ann.  Cas.  1915A,  160,  this  question,  now  raised  upon  the 
motion  to  dismiss,  would  have  received  an  affirmative  answer 
on  the  authority  of  Victor  v.  The  Fair,  [786]  123  Fed.  424, 
61,  C.  C.  A.  68,  the  cases  therein  cited,  Bement  v.  Harrow 
Co.,  186  U.  S.  70,  22  Sup.  Ct.  747,  46  L.  Ed.  1058,  Henry 
V.  Dick,  224  U.  S.  1,  32  Sup.  a.  364,  66  L.  Ed.  645,  Ann. 
Cas.  1913D,  880,  and  certain  other  cases,  particularly  the 
so-called  Anti-Trust  cases,  which  involve  patents  and  patent 
rights.  The  determination  of  the  motion,  as  I  think,  de- 
pends upon  the  effect,  if  any,  to  be  given  to  Bohhs-MerriU 
Co.  V.  Straus,  210  U.  S.,  339,  28  Sup.  Ct.  722,  52  L.  Ed. 
1086,  and  Bauer  v.  OWonneU,  229  U.  S.  1,  33  Sup.  Ct.  616, 
57  L.  Ed.  1041,  50  L.  R.  A.  (N.  S.)  1185,  Ann.  Cas.  1915A, 
150,  as  modifying  the  views  thus  heretofore  entertained. 

Now,  in  the  Bobbs-MerriU  case,  it  was  held  that  the  exclu- 
sive right  of  vending  a  publication,  as  secured  by  the  copy- 
right statute,  did  not  confer  the  right,  by  notice,  to  burden 
the  copyrighted  article  with  respect  to  resale  price,  in  whose- 
soever hands  it  may  come;  that  is  to  say,  it  was  held  that 
the  right  of  vending  does  not  include  that  manner  of  quali- 
fying title  to  the  thing  sold.  This  seemed  to  be  Of  the  es- 
sence of  the  holding,  for  the  court  said : 
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"The  learned  couDsel  for  the  appelant  In  this  case  tn  the  argu- 
ment at  bar  disclaims  relief  because  of  any  contract,  and  rdiet 
solely  upon  the  copyright  statutes ,  and  rights  therein  conferred.**  210 
U.  S.  346,  28  Snp.  Ct  724,  52  L.  Ed.  1086. 

Again : 

"The  precise  question,  therefore,  in  this  case  is:  Does  the  sole 
right  to  vend  (named  in  section  4952)  secure  to  the  owner  of  the 
copyright  the  right,  after  a  sale  of  the  book  to  a  pnrcliaser,  to  restrict 
future  sales  of  the  bool^  at  retail,  to  the  right  to  sell  it  at  a  certain 
price  per  copy,  because  of  a  notice  in  the  book  tJiat  a  sale  at  a  dif- 
fereni  price  wiU  be  treated  as  an  infrimgementf  which  notice  has 
been  brought  home  to  one  undertaking  to  sell  for  less  than  the  named 
sum?  We  do  not  think  the  statute  can  be  given  such  a  construction, 
and  it  is  to  be  remembered  that  this  is  purely  a  question  of  statutory 
construction.  There  is  no  claim  in  this  case  of  contract  limitation,  nor 
license  ayreement  controlling  the  subsequent  sales  of  tlie  book" 

Bauer  v.  O'^DormeU  presented,  in  respect  of  a  patented 
article,  the  identical  facts  of  the  Bobbs-MerriU  case,  and 
twice  the  court  stated  the  proposition  for  decision  thus: 

(1)  "  May  a  patentee  by  notice  limit  the  price  at  which  future  retail 
sales  of  the  patented  article  may  be  made,  such  article  being  in  the 
hands  of  a  retailer  by  a  purchase  from  a  jobber  who  has  paid  to  the 
agent  of  the  patentee  the  full  price  asked  for  the  article  sold?  " 

(2)  "The  real  question  is  whether  in  the  exclusive  right  secured 
by  statute  to  'vend*  a  patented  article  there  is  included  the  right, 
by  notice,  to  dictate  the  price  at  which  subsequent  sales  of  the  article 
may  be  made.  The  patentee  relies  solely  upon  the  notice  quoted  to 
control  future  prices  in  the  resale  by  a  purchaser  of  an  article  said 
to  be  of  great  utility  and  highly  desirable  for  general  use." 

The  decision  in  substance  is  that,  when  the  patentee  sells, 
he  cannot  thereafter  impeach  the  fact  of  sale,  nor  the  trans- 
fer of  title  of  the  article,  by  claiming  that  he  had  affixed  a 
notice  thereto  which  qualified  the  right  of  the  seller  or  pur- 
chaser on  resale  to  agree  upon  any  price;  but  the  question 
here  is:  Can  a  patentee,  while  in  the  act  of  exercising  his 
monopolistic  right  of  sale,  lawfully  bind  his  vendee  to  terms 
of  resale  to  be  respected  by  the  latter?  It  is  the  question 
[787]  which  in  the  Victor  case,  123  Fed,  424,  61  C.  C.  A.  68, 
supra,  was  somewhat  more  broadly  stated  to  involve  these 
facts: 

"The  bill  very  clearly  shows  that  appellants  said  to  the  Jobber: 
*We  are  unwilling  to  part  with  the  whole  of  our  monopoly.  There 
are  no  terms  on  which  we  will  give  you  an  unrestricted  right  to  deal 
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in  onr  machines.    However,  if  you  choose  to  pay  our  price  for  a  limited 
right,  we  will  place  our  machines  In  your  hands  to  he  sold  by  you,  or 
by  dealers  under  you,  to  the  public  at  not  less  than  $25  each  * — and 
tbtLt  the  jobber  emplieUly  accepted  thU  offerJ* 

Grant  that  a  patentee  can  not,  by  mere  notice,  burden  an 
article  during  the  life  of  the  patent  with  a  resale  price  re- 
striction, that  he  can  not  make  a  notice  attached  to  the  ar- 
ticle discharge  the  function  of  a  "  covenant  running  with  the 
land,"  as  in  real-estate  sales,  and  that,  when  he  sells j  he  sellsy 
we  still  have  the  question:  How  effectively  can  he  and  his 
vendee  bargain  respecting  the  exercise  of  his  exclusive  right 
of  sale?  If  it  be  the  law  that  he  can  not  make  any  bargain 
with  his  vendee  which  involves  price  restriction,  then,  of 
course,  in  that  respect  he  is  on  competitive,  and  not  on 
monopolistic,  ground.  He  is  in  the  position  where  he  may 
rightfully  withhold  the  manufacture,  use,  and  sale  from  the 
whole  public,  and  yet,  when  he  proceeds  to  sell,  must  submit 
to  the  very  policy  which  the  public,  in  granting  him  the 
monopoly,  has  surrendered  to  him. 

Now,  as  I  view  the  recent  adjudications,  the  Victor  case^ 
supra,  has  two  aspects  which  are  significant:  First,  it  an- 
nounces the  general  proposition  that  the  patentee  and  his 
vendee  may  bargain  in  any  way  respecting  the  scope  of  the 
former's  release  of  his  monopoly  right.  Therein  it  is  in 
accord  with  the  later  cases  {Bement,  Dick^  and  the  Anti- 
Trust  cases).  Secondly,  that  the  notice  affixed  to  the  pat- 
ented article  is  a  sufficient  reservation  of  his  right  as  between 
himself  and  the  public.  Therein,  it  is  clearly  overruled  by 
Bauer  v.  O^Donnell,  If  the  general  proposition  first  above 
is  also  overruled,  it  seems  difficult  to  find  a  foundation  for 
the  cases  which  subsequently  affirmed  it.  That  such  is  not 
the  intended  effect  of  the  Batter  case  seems  clear  from  the 
language  used  in  stating  the  question  therein  to  be  decided, 
as  well  as  the  direct  affirmance  of  the  Bement  and  Dick  eases, 
which  involve,  fundamentally,  that  very  proposition. 

It  is  suggested  that  the  distinction  between  the  Beme^it, 
Creamery  Package  (179  Fed.  115, 102  C.  C.  A.  413) ,  Bath  Tub 
(226  U.  S.  20,  33  Sup.  Ct.  9,  57  L.  Ed.  107),  and  Rubber 
Tire  Wheel  (164  Fed.  858, 83  C.  C.  A.  336)  cases  and  the  pres- 
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ent  case  is  this:  That  the  patentee  may  sell  or  assign  his 
right  to  selly  and  introduce  a  covenant  for  price  restriction; 
that  he  may  sell  his  right  to  manufacture  and  sell^  and  intro^ 
duce  a  covenant  for  price  restriction;  but  that  he  cannot 
sell  his  own  patented  article  and  compel  his  vendee  to  ob- 
serve a  covenant  for  a  resale  price.  This  attempted  distinc- 
tion, it  seems  to  me,  loses  sight  of  the  fimdamental  notion 
of  the  patentee's  right.  It  does  not  hetp  to  say  that,  after 
a  patentee  has  exhausted  his  right,  he  can  no  longer  exercise 
it,  or  that,  when  he  has  once  sold  to  an  individual  for  a  full 
price,  the  public  cannot  be  barred  from  the  full  and  unre- 
stricted use  and  right  of  resale.  Those  are  truisms.  But 
what  distinction  is  there  between  selling  or  assigning  the 
right  to  sell — to  speak  plainly,  between  licensing  to  sell  on 
terms  of  resale,  and  selling  [788]  the  patented  article  on 
terms  of  resale?  Each  is  or  involves  the  bargaining  away 
of  the  right  secured  by  the  patent,  though  the  form  of  obli- 
gation or  the  manner  of  exercising  may  be  different.  Natur- 
ally, an  absolute  sale  by  a  patentee  of  his  patented  article  is 
the  highest  form  of  license  through  which  the  purchaser  and 
the  public  are  admitted  to  the  inventor's  right,  so  far  as 
they  may  enjoy  it,  in  the  use  and  sale  of  the  particular  ar- 
ticle embodying  the  invention.  In  each  case,  however,  the 
licensee  or  vendee  acquires  the  same  right,  having  the  same 
origin,  and  in  no  event  exercisable  without  the  permission 
of  the  patentee.  In  each,  the  transmission  by  the  patentee 
of  a  whole  or  a  part  of  the  exclusive  right  which  has  been 
granted  him  with  respect  to  his  inventive  concept  is  (in 
whole  or  in  part)  the  subject  of  the  bargain;  and  the  fact 
that,  in  the  one,  the  bargain  also  involves  the  transfer  of 
title  to  a  physical  thing,  embodying  the  concept,  does  not 
furnish  a  basis  for  distinguishing  the  situations  in  so  far 
as  they  fundamentally  have  this  common  element  which  no 
one  can  enjoy  or  practice  unless  he  can  make  terms  with  the 
patentee. 

The  covenant  for  price  restriction  in  the  Bement  and 
other  cases  referred  to,  although  found  in  a  license  to  man- 
ufacture and  sell,  was  germane  to  the  patentee's  exclusive 
right  of  sale.    It  was  assumed  in  all  these  cases  that  such 
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coyenant  was  prima  facie  violative  of  public  policy,  but 
that  it  was  met  and  overcome  by  the  fact  that  the  public, 
through  the  grant  of  the  patent,  had  given  iAie  articles  to 
be  sold  a  status  which  enabled  monopolistic  bargaining; 
that  therefore  the  rules  respecting  ordinary  sales  could  not 
apply.  It  is  impossible,  in  my  judgment,  to  draw  a  tenable 
distinction  between  those  cases  and  the  case  of  a  direct  sale 
by  the  patentee  of  his  patented  article. 

To  state  it  again,  in  different  form :  If  the  patentee  may 
say  to  the  world,  "I  will  confer  upon  any  one,  by  license, 
the  right  to  manufacture  and  sell  my  patented  article,  pro- 
vided he  will  observe  a  price,  fixed  by  me,  at  which  the 
article  is  sold  to  another,"  he  can  say,  "  I  will  manufacture 
the  patented  articles  myself,  and  I  will  sell  to  no  one  except 
on  condition  tliat  he  observe  a  resale  price  to  be  fixed  by 
me."  And  he  can  do  so  for  the  reason  that  the  article, 
because  of  its  embodiment  of  the  invention,  has  been  made 
a  subject  of  lawfully  restrictive  price  bargaining;  and  the 
Wall  Paper  (212  U.  S.  233,  29  Sup.  Ct,  280,  53  L,  Ed.  486) 
and  Dr.  Miles  Medical  (220  U.  S.  893,  31  Sup.  Ct.  376,  66 
L.  Ed.  602)  cases  are  most  persuasive  in  supporting  such 
view.  The  language  of  the  Supreme  Court  in  the  MUes 
case  (see  220  U.  S.  401,  31  Sup.  Ct  376,  66  L.  Ed.  602) 
could  give  no  clearer  recognition  to  the  full  right  of  the 
patentee  to  bargain  for  price  restriction.  The  statement  is 
almost  made  in  plain  words  that,  if  the  proprietary  medi- 
cine were  a  patented  article,  the  contract  there  in  question 
would,  as  between  the  parties^  receive  the  protection  of  the 
patent  laws  as  construed  in  the  Bement  ca^e. 

In  view  of  the  language  in  Bauer  v.  O^DonneU^  which  dis- 
closes so  clear  a  purpose  to  limit  it  to  the  precise  facts,  it  is 
my  judgment  that  it  does  not,  and  was  not  intended  to, 
overrule  the  other  cases,  which  seem  so  firmly  to  have  estab- 
lished the  general  proposition  upon  which  the  sufficiency  of 
the  complaint  in  the  present  case  depends.  In  otiier  [789] 
words,  the  complaint  shows  a  ccmtract  which,  against  the 
defendant,  as  a  purchaser  from  the  patentee,  is  valid  and  en-* 
forceable. 
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[2,  8]  I  appreciate  that  tiiese  views  may  not  be  in  har- 
mony with  those  expressed  in  other  jurisdietions  since  the 
decision  in  Bauer  v.  OWonnell^  and  for  that  reason  have  re- 
duced them  to  Uie  form  of  a  memorandum.  The  conclusions 
are: 

(1)  That  Dick  v.  Henry ^  Bement  v.  Hctrrov)  Co.^  Victor  v. 
The  FaiTj  and  the  other  cases,  supra,  so  far  as  they  permit 
a  patentee,  while  exercising  any  of  his  three  coordinate  mo- 
nopoly rights,  by  proper  agreement  to  reserve  such  portion 
thereof  as  he  sees  fit,  have  not  been  overruled  by  Bauer  v. 
O^Dannell;  but  that,  after  he  has  once  allowed  the  patented 
article  to  pass  out  of  the  monopoly,  without  committing,  by 
proper  agreement,  the  one  to  whom  the  article  comes,  to  the 
obs^vance  of  an  obligation  on  his  part,  he  cannot  then  re- 
call it,  or  claim  that,  by  a  notice,  he  burdened  the  article 
with  such  reservation* 

(2)  That  an  agent  or  vendee  of  a  pat^itee  may,  by  direct 
covenant  or  agreement,  be  bound  to  the  observance  of  price 
restriction,  imposed  as  a  condition  upon  which  exclusive 
right  of  sale  by  the  patentee  is  being  exercised.  Whether  a 
violation  of  such  agreement  be  dealt  with  as  for  infringe* 
ment  or  breach  of  a  contract,  enforceable  in  equity,  is  im- 
material as  between  the  patentee  and  his  contractee,  save 
only  as  it  may  affect  the  jurisdiction  to  be  invoked* 

(3)  That  the  complaint  states  a  good  cause  of  action 
against  the  defendant  If  the  contract  is  to  be  taken  as  the 
measure  of  the  defendant's  right,  it  seems  to  me  that  a  fail- 
ure to  observe  its  explicit  stipulation  constitutes  infringe- 
ment. Certainly  the  breach  of  the  agreement,  if  vaUd, 
should  entitle  plaintiffs  to  relief  in  equity. 

An  order  may  be  entered  overruling  the  motion  to  dis- 
miss. The  application  for  an  injunction,  involving  as  it 
does  the  same  fundamental  questions  as  the  motimi  to  dis^ 
miss,  should  also  be  granted ;  and,  unless  the  defendant  shall, 
within  10  days,  indio%te  its  desire  to  oppose  sudi  application 
upon  grounds  not  involved  in  the  motion  to  dismiss,  an  in- 
junction may  go. 
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UNITED  STATES  v.  SOUTHERN  PAC.  CO.  ET  AL. 

(District  CJonrt,  D.  Utah.    March  9,  1017.) 

[239  Fed.  Bep.  998.] 

Monopolies  16(1) — Anti-Trust  Act — ^Existing  Relations — ^New 
LB48& — ^Where  the  relation  of  lessor  and  lessee  between  two 
railroad  corporaUons,  whose  lines  had  been  originally  constructed 
as  part  of  the  same  general  system  and  continuously  operated  under 
one  management,  was  reversed  in  1885  by  the  surrender  of  the 
leases  and  a  lease  of  the  lines  belonging  to  the  former  lessee  to  the 
former  lessor,  and  that  lease  was  superseded  by  a  new  lease  in  1893 
for  the  balance  of  the  term  of  the  lease  of  1885,  the  new  lease  mak- 
ing only  immaterial  changes  in  the  former  lease,  neither  of  those 
transactions  affected  the  exemption  from  the  operation  of  Sherman 
Anti-Trust  Act  July  2,  1890.  c.  647,  26  Stat  209,  of  the  proprietary 
relations  existing  prior  to  the  passage  of  that  act^ 
[Bd.  Note. — For  other  cases,  see  Monopolies,  (3ent  Dig.  f  12.] 

Monopolies  16(1) — Anti-Tbust  Act — ^Bffect  of  State  Statute. — 
That  a  lease  of  railroad  lines  was  not  authorized  by  State  statutes 
does  not  render  it  subject  to  the  AnU-Trust  Act^  since  that  act  deals 
with  actual  conditions  affecting  interstate  commerce,  whether  they 
are  authorized  by  State  statute  or  not 
[Ed.  Note. — For  other  cases,  see  Monopolies,  CJent.  Dig.  I  12.] 

Monopolies  16(1) — Anti-Tbust  Act — Existing  Relations— Natu- 
BALLT  OoifPBTiNO  OoMPANiES. — Where  there  had  been,  since  1870,  a 
continuous  common  control  of  the  railroads  owned  by  two  corpora- 
tions, effected  by  leases  and  unquestioned  by  the  State,  so  that  there 
never  had  been  fi*om  the  time  of  their  construction  any  existing  com- 
petition between  fhem,  and  the  lessee  in  1899  purchased  the  stock  of 
the  lessor  company,  the  Anti-Trust  Act  does  not  apply,  though  two  of 
the  lines  would  be  competing  if  the  relationship  were  dissolved, 
since  that  act  was  not  intended  to  create  competition  that  had  never 
before  existed  by  destroying  a  proprietary  relationship  existing  at 
the  time  of  its  passage. 

[Bd.  Note. — For  other  cases,  see  Monopolies,  Gent  Dig.  f  12.] 

StATXTTBS      219 — OONSTBUCTION — ^BXECUTIVE      CJONSTBUCTION — Ck>HHI8- 

8I0N  Appointed  by  Ck)NGBEss. — ^The  settlement  of  the  indebtedness 
of  the  Central  Pacific  Railro&d  Oompany  to  the  United  States,  ar- 
ranged by  a  commission  consisting  of  the  Secretary  of  the  Treasuty,- 
the  Secretary  of  the  Interior,  and  the  Attorney  General,  appointed 
by  Congress  to  arrange  such  a  settlement  after  Congress  had  knowl- 
edge that  the  lines  of  the  Central  Pacific  Company  had  been  leased 
to  the  Southern  Pacific  CJompany,  in  which  settlement  the  interest 
of  the  lessee  had  been  recognized  by  requiring  it  to  guarantee  the 

•  ^lla^QS  copyrii^ted,  1917,  by  West  PuUishing  Company. 
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bonds  given  to  secure  the  settlement  notes,  and  which  settlement  had 
been  approved  by  the  President,  is  entitled  to  more  weight  than  the 
administra[999]tlve  construction  of  a  statute  by  ordinary  public 
officers  subject  to  legislative  restraint,  as  a  construction  of  the  Anti- 
Trust  Act  as  not  applying  to  the  relation  between  the  roads. 
[Ed.  Note.--For  other  cases,  see  Statutes,  Cent  Dig.  H  296,  297,) 

Railroads  181 — Incorporation — Statuti— Lbasb  and  Saubof  Stock. — 
The  Pacific  Railroad  Acts  (Act  July  1,  1862,  c.  120,  12  Stat  489; 
Act  July  2,  1864,  c.  216,  13  Stat  356;  Act  June  20,  1874.  c.  831.  18 
Stat  111),  requiring  tl^  Central  Pacific  Railroad  to  maintain  i^isrsi- 
cal  conection  with  the  Union  Pacific,  to  make  a  through  line,  and  to 
furnish  equal  advantages  and  facilities  as  to  rates,  time,  and  trans- 
pcHTtation.  were  not  violated  by  the  lease  of  the  lines  of  the  Cen- 
tral Pacific  to  the  Southern  Pacific,  and  the  subsequent  purchase 
by  the  latter  of  the  stock  of  the  former,  so  l<Hig  as  the  statutory 
requirements  were  observed. 

[Ed.  Note.— For  other  cases,  see  Railroads,  Cent  Dig.  H  404-40a] 

Garland,  Circuit  Judge,  dissenting. 

In  Equity.  Suit  by  the  United  States  against  the  South- 
em  Pacific  Company  and  others  to  enjoin  and  dissolve  an 
alleged  monopoly  and  combination  in  restraint  of  trade  and 
commerce.    Petition  dismissed. 

E.  F.  McClermen^  Sp.  Asst  Atty.  Gen.,  of  Boston,  Mass., 
and  James  W.  Orr,  Sp.  Asst.  Atty.  Gen.,  of  Atchison,  Kans. 
{The  Attorney  General^  C.  Carroll  Todd,  Asst  Atty.  G^n., 
and  Edward  E.  Garm^  Sp.  Asst.  Atty.  Gen.,  on  the  briefs),* 
for  the  United  States. 

Garret  W.  McEnemey  and  Peter  F.  DMnne,  both  of  San 
Francisco,  Cal.  {J.  P.  Blair,  of  New  York  City,  and  Wm. 
F.  Herrinj  of  San  Francisco,  Cal.,  on  the  briefs),  for  de- 
fendants. 

Perry  Z>.  Trafford,  of  New  York  City,  for  Unicm  Trust 
Co.  of  New  York. 

Before  Sanborn,  Hook,  and  CARiiAND,  Circuit  Judges. 

Hook,  Circuit  Judge. 

This  is  a  suit  by  the  United  States  to  enjoin  and  dissolve 
an  alleged  monopoly  and  combination  in  restraint  of  trade 
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and  commerce,  formed  by  a  lease  to  the  Southern  Pacific 
Company  until  January  1, 1984,  of  the  railroads  of  the  Cen- 
tral Pacific  Railway  Company,  and  by  the  acquisition  by  the 
former  company  of  all  the  stock  of  the  latter,  in  violation 
of  the  Sherman  Anti-Trust  Act  of  July  2,  1890.  It  is  also 
charged  that  the  control  so  obtained  by  the  Southern  Pacific 
Company  is  contrary  to  the  Pacific  Railroad  Acts  of  July 
1,  1862  (12  Stat.  489,  c.  120),  July  2,  1864  (13  Stat.  356,  c. 
216),  and  June  20,  1874  (18  Stat,  111,  c.  331). 

The  needs  of  the  case  do  not  require  a  history  in  detail  of 
the  origin  and  growth  of  the  various  railroads  which  the 
Government  regards  as  composing  two  independent  systems 
that  should  be  kept  separate  and  competitive.  It  will  be 
sufficient  to  refer  generally  to  the  two  companies  and  their 
respective  constituents  and  predecessors,  inclusively,  as  the 
Southern  Pacific  and  the  Central  Pacific,  and  to  speak  more 
precisely  only  when  necessary.  We  may  say  in  the  begin- 
ning that  the  location  and  physical  interdependence  of  the 
lines  of  these  companies  in  California  and  Oregon  give  the 
distinct  appearance  of  a  single  system  of  railroads.  So 
clearly  is  this  so  of  the  lines  in  California  and  [1000]  Ore- 
gon north  of  Sacramento  that  when  an  attempt  was  made  in 
1918,  in  the  matter  of  the  dissolution  of  the  combination  of 
the  Union  Pacific  and  Southern  Pacific,  also  to  divorce  the 
Central  Pacific  from  the  Southern  Pacific,  it  was  generally 
agreed  they  should  be  left  with  the  latter  company.  It  is 
equally  clear  as  regards  the  Central  Pacific  and  Southern 
Pacific  lines  in  California  south  from  Sacramento  and  San 
Francisco.  Those  of  the  Central  Pacific  appear  on  the  map 
as  natural  links  and  parts  of  the  Southern  Pacific  system. 
Practically  all  of  the  spurs,  branches,  and  tributary  feeders 
of  the  Central  Pacific  lines  are  the  property  of  the  Southern 
Pacific. 

It  is  o|ily  when  we  consider  the  Central  Pacific  line  from 
San  Francisco  to  Ogden,  Utah,  on  the  one  hand,  and  the 
Southern  Pacific  main  line  from  San  Francisco,  through 
Tuma  and  El  Paso,  to  New  Orleans,  on  the  other,  that  the 
propriety  of  their  common  control  seems  in  any  degree  de- 
batable.   This  aspect  of  the  railroad  map  is  confirmed  in 
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great  measure  by  the  history  of  the  construction  of  the  vari- 
ous roads.  The  Central  Pacific  Railroad  Company  of  Cali- 
fornia, the  ancestor  of  the  present  Central  Pacific,  was  incor- 
porated in  1861.  Up  to  1870  it  had  constructed  or  acquired 
and  put  in  operation  the  lines  from  San  Francisco  to  Ogden, 
from  Niles  to  San  Jose,  in  California,  and  from  Roseville  to 
Chico,  in  the  same  State.  The  Southern  Pacific  Railroad 
Company  was  incorporated  in  1865,  and  in  1870  the  construc- 
tion of  the  Southern  Pacific  lines  was  actively  commenced. 
There  was  not  much  of  importance  of  the  Southern  Pacific 
before  that  year.  In  1870  and  prior  thereto  the  Central 
Pacific  was  dominated  and  controlled  by  Leland  Stanford, 
Charles  Crocker,  C.  P.  Huntington,  and  Mark  Hopkins,  and 
in  that  year,  if  not  earlier,  the  same  group  of  men  were  in 
control  of  the  Southern  Pacific.  For  at  least  15  years  there- 
after, and  during  the  most  important  constructive  period  of 
the  Southern  Pacific,  a  common  control  and  dominance  over 
both  companies  was  exercised  by  them  or  the  representatives 
of  their  estates.  Parts  of  the  lines  of  both  companies  were 
built  by  the  same  construction  companies  owned  by  Mr. 
Stanford  and  his  associates,  under  the  same  superintendence, 
and  with  the  same  equipment.  The  primary  financing  of 
the  enterprises  was  done  by  them.  The  Central  Pacific  was 
employed  as  the  principal  or  parent  company  and  the  South- 
em  Pacific  as  its  subsidiary,  or  rather  as  the  corporate  in- 
strumentality for  the  expansion  of  its  system.  Except  as  to 
corporate  title  and  bookkeeping,  there  were  generally  the 
aspects  of  a  single  enterprise.  In  this  respect  the  conditions 
were  not  unlike  those  which  have  characterized  the  growth 
of  many  of  the  important  railroad  systems  of  the  country 
in  which,  for  necessity  or  convenience  of  financing  and  in 
some  instances  because  of  local  laws,  separate  corporate  or- 
ganizations were  utilized.  Between  1870  and  1883,  as  fast 
as  the  Southern  Pacific  lines  were  built  from  Goshen,  Cal., 
the  terminus  of  the  Central  Pacific,  south  to  Los  Angeles, 
thence  eastward  to  Yuma,  and  across  Arizona  and  New 
Mexico,  and  into  Texas,  they  were  turned  over  by  completed 
sections  to  the  Central  Pacific  for  operation.  Up  to  1885  all 
the  Southern  Pacific  railroads,  including  the  main  line  to 
New  Orleans  (with  an  unimportant  exception),  were  offi- 
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cially  announced,  advertised,  and  operated  [1001]  by  the 
Central  Pacific  as  part  of  its  system.  The  legal  relation 
between  the  two  companies  was  expressed  in  executed  leases, 
and  the  system  was  known  as  **  Central  Pacific  Railroad  and 
Leased  Lines." 

[1]  In  February,  1885,  the  Southern  Pacific  having  be- 
come the  major  factor,  the  relation  was  reversed,  and  the 
Central  Pacific  leased  all  its  railroads  to  the  Southern  Pacific 
(Company  of  Kentucky)  for  99  years  from  April  1,  1885. 
The  old  leases  of  the  Southern  Pacific  lines  to  the  Central 
Pacific  were  surrendered  by  the  same  instrument.  This  was 
five  years  before  the  passage  of  the  Anti-Trust  Act.  In  De- 
cember, 1893,  another  lease  from  the  Central  Pacific  to  the 
Southern  Pacific  was  executed,  modifying  the  terms  of  the 
lease  of  1885  in  matters  not  important  here,  and  though  the 
older  instrument  was  canceled  in  terms,  in  legal  effect  the 
relation  of  lessor  and  lessee  continued  unbroken.  The  term 
of  this  last  lease  is  until  January  1, 1984.  Whatever  immu- 
nity or  exemption  from  the  operation  of  the  Anti-Trust 
Act  attended  the  proprietary  relations  existing  prior  to  its 
passage  was  not  destroyed  by  the  change  in  the  position  ot 
the  parties  effected  by  the  lease  of  1885.  Nor  did  the  amend- 
ment of  that  lease  in  immaterial  respects  in  1898  create  a 
new  starting  point.  It  is  not  material  that  the  amendment 
was  by  a  revision  substituted  for  the  old  instriunent  instead 
of  by  a  separate  supplement.  The  applicability  of  the  Anti- 
Trust  Act  cannot  be  made  to  rest  on  such  considerations. 

[2,  3]  It  is  also  argued  that  the  leases  mentioned  were 
not  authorized  by  the  statutes  of  California.  We  need  not 
consider  that.  We  do  not  think  the  Anti-Trust  Act  picks 
up  the  laws  of  the  States  for  original  enforcement.  It 
deals  with  actual  conditions  affecting  interstate  commerce, 
whether  they  are  authorized  by  those  laws  or  not.  In  the 
case  before  us  there  was  from  1870  an  existing,  continuous, 
common  control  of  the  railroads  of  both  companies  created 
by  leases  executed  and  observed  by  the  parties  and  unques- 
tioned by  the  State.  This  was  the  situation  when  the  Cen- 
tral Pacific  debt  to  the  United  States  was  settled  in  1899 
pursuant  to  the  act  of  July  7,  1898  (30  Stat.  659,  ch.  571), 
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and  when  the  Southern  Pacific  acquired  all  the  stock  of  the 
present  Central  Pacific  which  was  then  organized  to  suc- 
ceed the  old  company.  In  United  States  v.  Union  Pacific, 
226  U.  S.  61,  85,  33  Sup.  Ct,  53,  57  (57  L.  Ed.  124),  the 
court  said: 

"  We  take  it,  therefore,  that  it  may  be  regarded  as  settled,  apply- 
ing the  statute  as  construed  in  the  decisions  of  this  court,  that  a 
combination  which  places  railroads  engaged  in  interstate  commerce 
in  such  relation  as  to  create  a  single  dominating  control  in  one 
corporation,  whereby  natural  and  existing  competition  in  interstate 
conmierce  is  unduly  restricted  or  suppressed,  is  within  the  condem- 
nation of  the  act." 

Prior  to  the  stock  acquisition  in  1899  and  since  there 
never  was  a  time,  in  our  opinion,  when  there  was  in  any 
real  substantial  sense  '^a  natural  and  existing  competition 
in  interstate  commerce"  between  the  Southern  Pacific  and 
the  Central  Pacific,  within  the  intent  of  the  Anti-Trust 
Act.  Prior  to  1870  the  Southern  Pacific  lines  were  a  neg- 
ligible factor  as  a  competitor  in  such  commerce,  and  there- 
after the  situation  has  been  as  we  have  described.  That 
competition  of  the  kind  mentioned  might  now  result  from 
an  enforced  independence  of  the  two  [1003]  companies  and 
a  separation  of  their  railroads  may  be  true,  but  we  do  not 
think  the  statute  was  intended  to  create  competition  by 
destroying  a  proprietary  relation  formed  long  before  its 
passage  and  by  the  very  means  of  which  a  railroad  system 
has  been  brought  into  existence. 

[4]  That  the  Southern  Pacific  control  of  the  Central  Pa- 
cific was  not  regarded  as  contrary  to  the  statutes  of  the 
United  States  appears  from  the  proceedings  under  the  act 
of  July  7,  1898  (30  Stat.  659).  By  that  act  a  cc»nmission, 
consisting  of  the  Secretary  of  the  Treasury,  tiie  Secretary 
of  the  Interior,  and  the  Attorney  Greneral,  was  appointed 
to  settle  the  Central  Pacific  debt  to  the  United  States.  The 
act  provided  that  ^'  any  and  all  settlements''  should  be  sub- 
ject to  the  approval  of  the  President.  William  McEonley 
was  then  President,  and  the  other  officials  were  Lyman  J. 
Gage,  Cornelius  N.  Bliss,  and  John  W.  Origgs.  The  settle- 
ment was  effected  as  of  February  1,  1899.  At  that  time 
the  Central  Pacific  debt  to  the  United  States  for  Grovem- 
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ment  aid  in  the  construction  of  the  lines  between  Sacramento 
and  Ogden,  and  Sacramento  and  San  Jose,  amoimted  to 
$68,812,715.48.  More  than  half  of  this  amomit  was  accrued 
interest,  and  it  was  secured  by  a  statutory  lien  on  the  two 
bond-aided  lines,  subject  to  prior  first  mortgages.  In  addi- 
tion, the  Central  Pacific  bonded  debt  then  amoimted  to 
$57,471,000,  most,  if  not  all,  of  which  was  secured  by  first 
mortgages  upon  its  various  lines  of  road.  It  had  outstand- 
ing $67,275,500  of  stock.  Before  stating  the  details  of  the 
settlement,  the  conditions  in  the  light  of  which  the  statute 
authorizing  it  was  passed  may  be  briefly  mentioned.  Con- 
gress had  been  fully  aware  for  many  years  of  the  relations 
between  the  Central  Pacific  and  the  Southern  Pacific.  As 
early  as  1886  the  President  transmitted  to  the  House  of 
Representatives  a  copy  of  the  lease  of  1885,  and  from  that 
time  on  the  connection  of  the  two  companies  was  frequently 
the  subject  of  official  and  legislative  communications  and 
reports.  In  February,  1890,  a  copy  of  the  lease  was  laid 
before  the  Senate,  with  the  report  of  a  committee  in  which 
it  was  said : 

"  It  is  manifest  from  the  terms  of  their  lease  that  any  hlU  for  the 
adjustment  and  settlement  of  the  debt  of  the  Central  Pacific  Com- 
pany must,  in  order  to  be  efficacious,  contain  provisions  by  which  this 
lease  and  the  obligations  of  the  Southern  Pacific  Company  under  it 
shall  become  security  to  the  United  States,  and  that  the  consent  of 
the  Southern  Pacific  Company  shall  be  obtained  to  such  provisions  of 
the  bin." 

The  committee  was  of  the  opinion  that  the  existing  se- 
curity of  the  Government  on  the  Central  Pacific  property 
was  inadequate,  and  that  in  case  of  foreclosure  of  the  first 
mortgages  the  property  would  be  substantially  exhausted  in 
satisfying  them.  They  reported  that  among  the  plans  sug- 
gested to  them  was  one  "  that  all  the  associated  lines  form- 
ing the  Southern  Pacific  Company  (and  these  include  the 
Central  Pacific  as  consolidated)  become  parties"  to  2  per 
cent  bonds  of  the  United  States  secured  by  a  first  lien  upon 
the  consolidated  properties  of  all  the  lines.  The  above  is 
but  a  small  part  of  a  continuous  history  of  legislative  efforts 
in  the  years  preceding  the  act  appointing  the  commission. 
Congress  was  fully  informed  of  the  lease  and  its  terms,  and 
that  in  any  conventional  settlement  the  Southern  Pacific 
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could  not  be  [1003]  ignored,  but  liad  to  be  reckoned  with. 
Agreement  or  litigation  with  the  Southern  Pacific  were  un- 
avoidable alternatives,  and  the  remedy  by  foreclosure  of  the 
statutory  lien  meant  probable  substantial  loss.  While  the 
bills  introduced  in  Congress  to  effect  a  direct  legislative  set- 
tlement did  not  pass,  it  does  not  appear  that  the  failure  was 
due  to  a  definite  opposition  of  that  body  to  the  relation  be 
tween  the  two  companies.  But,  however  that  may  be,  the 
whole  situation  in  aU  its  angles  and  complications  was  public 
history,  and  with  definite  knowledge  of  it  Congress  com- 
mitted the  settlement  to  the  commission.  The  commission 
was  given  "  full  power  to  settle  the  indebtedness  *  ♦  * 
upon  such  terms  and  in  such  manner  as  may  be  agreed  upoit 
by  them,  or  by  a  majority  of  them,  and  the  owners  of  said 
railroads."  The  power,  however,  was  subject  to  the  follow- 
ing limitations :  The  Government  was  to  receive  not  less  than 
the  full  amount  of  principal  and  interest  due  it,  in  equal 
semi-annual  installments,  with  interest  not  less  than  8  per 
cent  per  annum,  payable  semi-annually,  "  with  such  security 
as  to  said  commission  may  seem  expedient " ;  final  payment 
and  full  discharge  not  to  be  postponed  beyond  10  years,  all 
to  become  due  upon  default  in  any  installment  or  interest, 
and  if  settlement  was  not  perfected  the  President  should  pro- 
ceed at  once  to  foreclose.  No  other  conditions  than  these 
were  prescribed. 

An  agreement  of  settlement  as  of  February  1,  1899,  was 
made  and  signed  by  the  commissioners,  the  Central  Pacific, 
and  Messrs.  Speyer  &  Co.,  who  were  managing  the  reorgan- 
ization of  that  company.  It  was  approved  by  the  President. 
Contemporaneously  with  the  consummation  of  the  settle- 
ment the  Central  Pacific  was  reorganized  under  a  plan  that 
provided  for  a  new  Central  Pacific  Company  and  its  issue 
of  $100,000,000  of  first  refunding  4  per  cent  mortgage  bonds. 
The  plan  also  contemplated  the  guaranty  of  the  bonds  by  the 
Southern  Pacific  and  its  acquisition  of  the  stock  of  the  new 
company.  There  was  the  same  publicity  of  the  details  of 
this  plan  as  generally  attends  the  reorganization  of  impor- 
tant railroad  systems,  and  the  commission  was  advised  of 
them  in  the  early  stages  of  its  preparation.  By  the  agree- 
ment of  settlement  the  Central  Pacific  was  to  execute  to  the 
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United  States  20  promissory  notes,  dated  Febraary  1,  1899, 
payable,  respectively,  on  or  before  the  expiration  of  each 
successive  6  months  for  10  years,  each  for  the  sum  of 
$2,940,636.48,  or  one-twentieth  of  the  total  debt,  and  bearing 
interest  at  8  per  cent  per  annum,  payable  semi-annually. 
Each  note  contained  a  provision  for  the  maturity  of  all  upon 
partial  default,  as  provided  in  the  act  appointing  the  com- 
mission. The  Central  Pacific,  "or  its  successor  company 
having  title  to  the  aforesaid  railroads,"  was  also  to  make  an 
issue  of  45-year  4  per  cent  gold  bonds,  not  exceeding 
$100,000,000  in  all,  secured  by  a  first  refunding  mortgage 
upon  all  its  railroads,  whether  bond-aided  or  not,  and  all  its 
equipment  and  terminals.  The  bonds  were  to  be  further  sc; 
cured  by  the  guaranty  of  the  Southern  Pacific,  and  were  to 
be,  as  expressed  in  the  agreement  of  settlement,  ^^  prior  in 
lien  to  any  lease  of  the  railroads  of  said  Central  Pacific." 
Of  these  bonds  $68,820,000  were  to  be  deposited  with  the 
Treasurer  of  the  United  States  as  security  for  the  20  install- 
ment notes.  In  addition,  Speyer  &  Co.,  [1004]  reorganiza- 
tion managers,  were  within  one  month  after  the  execution 
and  delivery  of  the  notes  to  purchase  from  the  United  States 
without  recourse  the  4  earliest  maturing  and  pay  therefor 
the  face  amount,  $11,762,643.12,  and  accrued  interest.  A 
proportionate  amount  of  the  collateral  mortgage  bonds  was 
to  go  with  the  4  notes.  The  above  constituted  the  security 
which  seemed  expedient  to  the  commission  within  the  au- 
thority conferred  by  the  act  of  Congress. 

The  agreement  of  settlement  was  carried  out  in  all  its  de- 
tails. The  lease  to  the  Southern  Pacific  was  subordinated  to 
the  mortgage  securing  the  new  first  refunding  bonds  by  an 
indenture  executed  by  that  company,  which  recited  as  con- 
sideration ^Uhe  benefits  and  advantages  to  be  derived  by 
said  party  of  the  first  part  (the  Southern  Pacific)  from  the 
carrying  out  of  the  agreement  between  the  United  States, 
the  Central  Pacific  Kail  road  Company,  and  Messrs.  Speyer 
&  Co.,  dated  February  1,  1899."  On  February  16,  1899,  the 
commission  reported  to  the  House  of  Representatives.  The 
report  was  in  general  terms  and  referred  to  the  agreement 
of  settlement,  a  copy  of  which  accompanied  it.  No  reference 
to  the  guaranty  of  the  Southern  Pacific  appeared  in  the  le- 
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port  or  the  agreement,  but  the  proof  is  convincing  that  the 
commission  regarded  it  as  a  vital  feature  of  a  settlement  In 
the  annual  report  of  the  Attorney  General  to  the  Senate 
and  House  of  Representatives  in  November,  1899,  the  com- 
pletion of  the  settlement  was  set  out,  but  the  guaranty  of  the 
Southern  Pacific  watf  inadvertently  stated  as  being  upon  the 
notes,  instead  of  upon  the  bonds  securing  them.  With  the 
exception  of  some  credits,  which  will  be  presently  mentioned, 
the  notes  held  in  the  treasury  of  the  United  States  were  paid 
by  the  checks  of  the  Southern  Pacific.  That  company 
charged  the  amounts  to  the  Central  Pacific  upon  their  inter- 
company accounts. 

The  rule  as  to  the  persuasive  force  of  an  administrative 
construction  of  statutes  is  a  familiar  one,  and  is  frequently 
applied,  but  in  the  case  before  us  there  was  more  than  the 
ordinary  acts  of  public  officers  subject  to  legislative  restraint. 
Here  there  was  a  conunission,  composed  of  the  very  highest 
officials  of  the  Government,  specially  created  and  charged 
with  the  adjustment  of  a  difficult  and  complicated  business 
that  had  for  years  engaged  the  attention  of  Congress.  Limi- 
tations upon  their  power  and  conditions  to  be  observed  were 
expressly  set  forth  in  the  statute,  but  none  remotely  suggest- 
ing any  obstacle  in  the  Anti-Trust  Act.  Except  as  to  tiiose 
limitations  and  conditions,  plenary  power  was  given  them. 
The  relations  between  the  Southern  Pacific  and  the  Central 
Pacific,  long  a  matter  of  public  history,  naturally  foreshad- 
owed the  engagement  of  the  former  in  any  adjustment  of 
the  financial  condition  of  the  latter;  and  additional  consid- 
erations then  affecting  the  other  transcontinental  railroad 
companies  pointed  the  same  way.  So  natural,  if  not  inevi- 
table, was  the  settlement  that  was  made  that  the  omission 
of  limitations  now  urged  is  most  significant.  We  do  not  say 
the  commission  was  authorized  to  violate  or  to  sanction  tiie 
violation  of  the  act  of  Congress,  but  the  adjustment  they 
effected  necessarily  involved  the  question  of  its  pertinence  to 
the  business  in  hand.  The  acceptance  of  the  guaranty  of 
the  Southem[1006]Pacific  was  a  recognition  that  it  had  suf- 
ficient corporate  interest  in  the  Central  Pacific  to  justify  it 
Without  such  interest  its  accommodation  guaranty  of  $100,- 
000,000  of  bonds  of  another  company  would  manifestly  have 
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been  ultra  vires — a  gross,  indefensible  excess  of  its  corporate 
powers.  Again,  the  acceptance  of  the  guaranty  implied  a 
recognition  of  its  possible  natural  result;  that  is  to  say,  the 
enforcement  of  the  rights  of  a  guarantor  against  the  prop- 
erty of  a  debtor.  The  addition  of  the  stock  ownership  by 
the  Southern  Pacific  to  its  long  leasehold  interest  did  not 
so  change  the  situation  as  to  make  unlawful  what  was  not  so 
before. 

With  knowledge  of  the  settlement,  and,  it  may  be  fairly 
presumed,  of  the  details  that  were  public  history,  Congress 
authorized  the  Secretary  of  the  Treasury  to  dispose  of  "  any 
notes  in  his  possession  touching  the  indebtedness  of  the  Cen- 
tral Pacific  Railroad  Company  to  the  United  States."  Act 
March  3, 1899,  c.  427,  30  Stat.  1245.  Further,  by  act  March 
3,  1901,  c.  831,  31  Stat.  1023,  the  Secretary  of  the  Treasury 
was  authorized  and  directed  to  settle  claims  for  interest  grow- 
ing out  of  transportation  services  for  the  Government  ^*  over 
non-bond-aided  lines  of  the  Southern  Pacific  Company  and 
Central  Pacific  Bailroad  Company  by  crediting  "  the  amounts 
upon  the  Central  Pacific  installment  notes.  This  was  done. 
The  claims  were  just  debts  of  the  Government,  and  the  legis- 
lative direction  to  credit  those  due  the  Southern  Pacific  upon 
the  indebtedness  of  the  Central  Pacific  was  a  recognition,  in 
some  degree,  at  least,  of  a  relationship  between  the  two  com- 
panies that  justified  it.  There  was  no  other  warrant  or 
authority  than  that  which  arose  from  the  proprietary  posi- 
tion of  tiie  Southern  Pacific. 

It  is  contended  b;^  both  parties  that  the  opinion  and  deci- 
sion of  the  Supreme  Court  in  United  States  v.  Union  Pacific^ 
supra^  has  a  decisive  bearing  upon  the  case  at  bar.  Aside 
from  the  controlling  principles  of  law  announced  by  the 
court  and  a  matter  presently  to  be  mentioned,  we  do  not 
think  so.  The  Central  Pacific  was  not  a  party  to  that  suit, 
and  though  the  relations  between  it  and  the  Southern  Pacific 
were  mentioned  in  the  opinion  the  references  were  not  con- 
demnatory, but  were  explanatory  of  the  railroad  situation 
and  the  movements  of  traffic.  The  court  said,  however,  that 
nothing  in  its  opinion  should  be  considered  as  preventing  the 
court  below  from  approving  or  adopting  a  plan  providing 
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for  the  retention  by  the  Union  Pacific  of  the  Central  Padfic 
line  from  San  Francisco  to  Ogden.  There  is  a  relevance^ 
here  in  the  necessary  inference  that  such  retcoition  by  the 
Union  Pacific  would  not  have  been  regarded  as  contrary  to 
the  Anti-Trust  Act.  On  the  record  then  before  the  court  it 
appeared  that  the  Union  Pacific  already  controlled  the  line 
from  Portland,  Oreg.,  to  Granger,  Wyo.,  and  was  largely 
interested  in  the  line  from  San  Pedro,  Cal.,  to  Salt  Iiake 
City,  Utah.  The  retention  by  the  Union  Pacific  of  the  Cen- 
tral Pacific  road  from  San  Francisco  to  Ogden  would  have 
given  the  former  company  lines  from  the  three  important 
ports — Portland,  San  Francisco,  and  San  Pedro — to  con- 
nections with  its  main  line  in  Utah  and  Wyoming.  In  cor- 
porate origin  each  of  the  three  lines  was  separate  and  dis- 
tinct from  the  others  and  from  the  Union  Pacific,  in  the 
same  sense  as  [1006]  the  Southern  Pacific  and  Central 
Pacific  are  corporately  separate.  With  steamship  connec- 
tions with  the  Orient,  the  three  lines  were  theoretically,  at 
least,  competitors  for  foreign  traffic  destined  through  those 
ports  eastward  to  the  interior  of  the  United  States  or  to 
the  Atlantic  seaboard.  But  the  control  of  all  of  them  by  the 
Union  Pacific  was  evidently  not  deemed  a  suppression  of 
competition  sufficiently  direct  and  appreciable  to  be  repug- 
nant to  the  Anti-Trust  Act.  The  situation  considered  by  the 
court  in  that  case  is  not  greatly  different  in  its  ultimate 
significance  from  the  case  at  bar.  If  the  Anti-Trust  Act  be 
*  construed  to  ireach  proprietary  relations^  as  distinguished 
from  those  of  a  mere  continuous  operating  character,  formed 
long  prior  to  its  passage,  whereby  divergent  or  tangential 
lines  of  road  to  widely  separated  gateways  or  points  in  the 
currents  of  traffic  movement  are  held  in  a  single  ownership 
or  control,  its  enforcement  accordingly  would  have  such  a 
destructive  effect  upon  established,  accepted  railroad  systems 
of  the  country  that  their  inclusion  within  the  intent  of  Con- 
gress may  well  be  doubted. 

After  the  decision  of  the  Supreme  Court  that  the  combi- 
nation of  the  Union  Pacific  and  the  Southern  Pacific  was 
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unlawfnl^  those  companies,  to  meet  the  suggestions  of  tlie 
Attorney  G^ieral,  incorporated  in  the  plan  to  dissolve  the 
combination  provisions  for  the  surrender  by  the  Southern 
Pacific  to  the  Union  Pacific  of  all  the  Central  Pacific  lines 
except  one  from  northern  California  to  the  northern  State 
line  and  a  branch  therefrom  into  Oregon.  These  provisions 
were  in  excess  of  the  mandatory  requirements  of  the  Su- 
preme Court,  and  their  consummation  depended  upon  the 
approval  of  the  Railroad  Commission  of  California.  Upon 
a  consideration  of  them  the  commission  expressed  the  belief 
that  the  arrangement  would  "not  substantially  benefit  the 
shippers  of  trans-continental  freight  either  in  rates  or  in 
service,"  and  that  it  would  be  a  distinct  detriment  to  local 
cconmerce  within  the  State.  However,  the  commission  made 
certain  modifications  and  conditions  as  to  features  within 
its  jurisdiction;  but  the  railroad  companies  were  unable  to 
agree  to  them,  and  that  part  of  the  plan  was  abandoned. 
The  failure  to  agree  was  followed  by  this  suit  to  separate 
the  Southei^  Pacific  and  the  Central  Pacific,  but  we  think 
the  doubts  of  the  California  commission  would  apply  with 
equal  force  to  the  result  now  sought  to  be  accomplished.  It 
may  be  observed  in  this  connection  that  this  case  of  the 
Government,  unlike  others  of  similar  character,  finds  little, 
if  any,  support  in  testimony  from  complaining  shippers  or 
the  public  generally. 

[5]  Finally,  it  is  contended  that  the  control  of  the  Cen- 
tral Pacific  line  from  San  Francisco  to  Ogden  by  the  South- 
em  Pacific  is  in  violation  of  the  Pacific  Bailroad  Acts. 
The  proofis  show  no  foundation  in  fact  for  this  contention. 
When  this  suit  was  brought,  and  since,  the  line  was  being 
maintained  and  operated  in  every  particular  required  as  a 
part  of  a  continuous  railroad  from  the  Missouri  River  to 
the  Pacific  coast  In  conjunction  with  the  Union  Pacific 
there  were  through  rates,  through  billings,  and  through 
freight,  passenger,  and  mail  trains.  There  were  no  criti- 
cisms of  the  track,  the  service,  or  the  schedules.  The  Gov- 
ehiment  and  the  public  were  being  served  adequately. 
Those  [1007]  statutes  require  physical  connection  with  the 


Digitized  by  VjOOQIC 


858  239  FEDEBAL  BBPOBTEB^  1007. 

Carland,  C.  J^  TAmenttng, 

Union  Pacific  to  make  a  through  line  and  4he  furnishing 
of  equal  advantages  and  facilities  as  to  rates,  time^  and 
<a*ansportation  without  discrimination  of  any  kind.  If  tiiose 
requirements  are  met,  it  does  not  seem  material  whether 
tLey  are  performed  by  the  Southern  Pacific  as  lessee  and 
stockholder  or  by  the  Central  Pacific  independently. 
The  petition  is  dismissed.        « 

Garland,  Circuit  Judge  (dissenting). 

It  is  difficult  to  determine  from  the  opinion  of  the  major- 
ity exactly  upon  what  ground  or  grounds  the  bill  in  this 
case  is  dismissed.    The  opinion  states  that: 

**  Prior  to  the  stock  acquisition  in  1889  and  since  there  never  was 
a  time,  in  our  opinion,  when  there  was  in  any  real  substantial  sense 
'  a  natural  and  existing  competition  in  interstate  commerce  *  between 
the  Southern  Pacific  and  the  Central  Pacific  within  the  intent  of  the 
Anti-Trust  Act.  ♦  ♦  ♦  That  competition  of  the  kind  mentioned 
might  now  result  from  an  enforced  independence  of  the  two  com- 
panies and  a  separation  of  their  railroads  may  be  true,  but  we  do  not 
think  the  statute  was  intended  to  create  competition  by  destroying 
a  proprietary  relation  formed  long  before  its  passage  and  by  the  very 
means  of  which  a  railroad  system  has  been  brought  into  existence.'* 

If  the  language  first  quoted  means  natural  and  existing 
cmnpetition  in  fact,  then  it  is  entirely  consistent  wit^  the 
claim  of  counsel  for  the  United  States,  which  is  that  no  such 
competition  existed  or  could  exist  by  reason  of  the  common 
control  since  1899  of  the  Central  Pacific  by  the  Southern 
Pacific.  If  the  language  means  that  there  could  be  no  com- 
petition between  the  two  railroad  systems,  then  the  lan- 
guage is  inconsistent  with  the  language  which  follows, 
wherein  it  seems  to  be  conceded  that  but  for  the  common  con- 
trol there  would  be  competition.  As  the  breaking  up  of  an 
unlawful  combination  does  not  create  natural  competition, 
but  simply  removes  the  barriers  which  prevent  the  free  flow 
of  interstate  commerce,  the  concession  that  there  might  be 
competition  if  the  combination  was  broken  is  also  a  conces- 
sion that  there  is  natural  competition  which  is  suppressed 
by  reason  of  the  control  of  the  Central  Pacific  by  the  South- 
em  Pacific. 
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The  combination  which  is  complained  of  in  this  case  is 
alleged  to  have  originated  in  1899  in  the  acquirement  of  all 
the  stock  of  the  Central  Pacific  by  the  Southern  Pacific. 
The  fact  that  prior  to  the  passage  of  the  Anti-Trust  Law 
there  had  been  a  practical  control  of  the  Central  Pacific  by 
the  Southern.  Pacific  through  a  leasing  arrangement  in  no 
way  validates  the  present  combination,  if  it  be  unlawful. 
Standard  Oil  Co.  v.  United  States,  221  U.  S.  1,  81  Sup.  Ct. 
502,  65  L.  Ed.  619,  34  L.  R  A.  (N.  S.)  884,  Ann.  Cas.  1912D, 
784;  United  States  v.  American  Tobacco  Co.,  221  U.  S.  106, 

81  Sup.  Ct.  682,  55  L.  Ed.  668;  United  States  v.  Trans-Mis- 
souri Freight  Association^  166  XJ.  S.  290,  17  Sup.  Ct.  540,  41 
L.  Ed.  1007;  United  States  v.  Delaware  cfe  Hudson  Co.,  213 
U.  S.  866,  29  Sup.  Ct.  527,  53  L.  Ed.  836;  PhUadelphia,  BaU 
timore  <&  Washington  R.  R.  Co.  v.  Schubert,  224  U.  S.  603, 

82  Sup.  Ct  589,  56  L.  Ed.  911;  Waters-Pierce  OU  Co.  v. 
Texas,  212  U.  S.  86,  29  Sup.  Ct.  220,  58  L.  Ed.  417;  United 
[1008J  States  v.  Kissel,  218  U.  S.  601,  81  Sup.  Ct.  124,  54 
L.  Ed.  1168;  Armour  Packing  Co.  v.  United  States,  209 
U.  S.  56,  28  Sup.  Ct  428,  52  L.  Ed.  681. 

There  does  not  seem  to  be  any  conflict  in  the  authorities 
upon  this  proposition.  The  evidence  in  the  record  in  my 
opinion  establishes  beyond  question  that  the  Southern 
Pacific,  extending  from  San  Francisco  Bay  to  New  Orleans, 
with  its  steamship  connection  with  New  York,  is  a  natural 
competitor  of  the  Central  Pacific,  both  as  to  California- 
Atlantic  seaboard  freight  and  central  and  western  United 
States  freight  to  and  from  California.  A  mere  inspection 
of  the  different  routes  over  which  interstate  commerce  is 
moved  through  the  El  Paso  and  Ogden  gitteways  would  seem 
to  show  that  the  two  roads  are  natural  competitors.  If  they 
are  competitors,  and  the  Southern  Pacific,  as  it  is  admitted, 
controls  the  Central  Pacific,  it  follows  that  the  free  flow  of 
interstate  commerce  is  restrained.  United  States  v.  Union 
Pacific  Railroad  Co.,  226  U.  S.  61,  83  Sup.  Ct  58,  57  L.  Ed. 
124;  Northern  Securities  Co.  v.  United  States^  193  XJ  S.  197, 
24  Sup.  Ct  436,  48  L.  Ed.  679. 

I  do  not  think  the  evidence  shows  that  the  Central  Pacific 
and  the  Southern  Pacific  were  created  originally  and  have 
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always  continued  to  be  one  system.  They  have  always  been 
and  are  now  operated  as  separate  systems.  The  settlement 
by  the  United  States  of  the  debt  of  the  Central  Pacific  in 
1899  cannot  be  held  to  estop  the  United  States  from  insist- 
ing at  this  time  that  the  combination  between  the  two  roads 
is  in  violation  of  the  Anti-Trust  Act.  It  is  not  remarkable 
that  in  the  proceedings  resulting  in  the  settlement,  so  far 
as  they  appear  of  record,  the  ^ti-Trust  Law  was  not  re- 
ferred to,  as  little  attention  was  given  in  those  days  to  the 
Anti-Trust  Law  of  July  2, 1890. 

Finally,  I  am  unable  to  reconcile  the  decision  of  the  Su- 
preme Court  in  the  case  of  United  States  v.  Union  Pacific 
Railroad  Co.,  226  U.  S.  61,  33  Sup.  Ct.  53,  57  L.  Ed.  124, 
with  the  conclusion  reached  by  the  majority  in  this  case. 
The  Union  Pacific  and  the  Central  Pacific  constitute  one 
trans-continental  line  from  Omaha,  Nebr.,  to  the  Pacific 
coast.  Of  course,  it  would  not  be  objectionable  for  the 
Union  Pacific  to  control  the  Central  Pacific,  so  far  as  any- 
thing in  the  record  in  this  case  is  concerned,  because  it  wouM 
simply  be  the  same  through  line,  with  no  competition  in- 
volved as  between  these  two  roads;  but  the  Supreme  Court 
held  in  the  case  cited  that  the  control  of  the  Southern  Pacific 
by  the  Union  Pacific  was  a  combination  in  restraint  of  com- 
merce that  should  be  broken  up. 

In  this  case  the  Southern  Pacific,  which  the  Supreme 
Court  held  was  in  competition  with  the  Union  Pacific,  con- 
trols the  Central  Pacific,  or  another  section  of  the  through 
line  from  Omaha  to  the  coast.  How  is  the  decree  of  the 
Supreme  Court  in  the  Union  Paei-fic  case  to  become  effective, 
with  the  competitor  of  the  Union  Pacific  controlling  the 
Central  Pacific?  If  it  was  unlawful  for  the  Union  Pacific, 
being  one  section  of  the  through  line,  to  control  the  Southern 
Pacific,  why  is  it  not  unlawful  for  the  Southern  Pacific  to 
control  the  other  section  of  the  through  line?  It  is  said  in 
the  opinion  that  there  is  no  [1009]  evidence  of  complaint  by 
shippers  of  the  alleged  unlawful  combination.  The  Attor- 
ney General,  in  instituting  this  action,  represents  the  public, 
including  shippers. 

For  these  reasons,  briefly  stated,  I  dissent  from  the  con- 
clusion reached  by  the  majority. 
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FREY  &  SON  (INC.)  v.  WELCH  GRAPE  JUICE  CO.« 

(Circait  CJourt  of  Appeals,  Fourth  Circuit    February  26,  1917.) 
[240  Fed.  Rep.,  114.] 

Monopolies  28— Action  fob  Damages — Evidence— Adhissibiutt. — 
Iq  au  action  by  a  wholesaler  against  a  manufacturer,  who  had  re- 
fused to  sell  his  product  to  plaintiff  at  less  than  the  price  charged 
retailers,  because  plaintiff  had  been  selling  the  product  at  less  than 
the  price  fixed  by  the  manufacturer,  where  the  declaration  con- 
tained two  counts,  one  for  unlawful  combination  to  control  the 
price  of  the  product,  and  the  [115]  other  for  unlawful  discrimination 
against  plaintiff,  It  was  error  to  admit 'evidence  offered  by  defendant 
that  the  profit  to  dealers  on  the  product  at  the  list  price  was  the 
average  profit  on  other  groceries,  that  defendant  was  not  in  any 
combination  with  manufacturers  of  other  brands  of  the  product  to 
control  the  price,  and  that  by  the  custom  of  the  trade  the  price  at 
which  the  jobber  was  expected  to  sell  was  fixed  by  the  manufac- 
turer, all  of  which  was  Irrelevant  and  incompetent  under  the  issues.^ 
[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent  Dig.  I  18.] 

Appeal  and  Erbob  1050  (2) — Prejudicial  Ebbob — ^Admission  of  Evi- 
dence.— In  view  of  the  novelty  and  difficulty  of  questions  presented 
in  an  action  for  unlawful  combination  and  discrimination,  the  ad- 
mission of  such  evidence,  In  connection  with  remarks  by  the  trial 
judge  as  to  the  Importance  of  the  Issues  Involved,  was  prejudicial 
to  plaintiff,  as  obscuring  the  real  Issues  In  the  case,  though  the 
court  correctly  charged  the  jury  as  to  the  Issues,  and  told  them  to 
disregard  the  economic  questions  made  by  the  objectionable  testi- 
mony; the  rule  that  sucli  a  charge  will  malce  the  error  harmless 
being  subject  to  exception,  where  the  testimony  has  made  such  a 
strong  Impression  on  the  jury  that  Its  withdrawal  will  not  remove 
the  effect  caused  by  Its  admission. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Error,  Cent  Dig. 
14154.] 

Monopolies  28 — Damages — Measube — ^Loss  of  Pboftts. — ^The  measure 
of  a  jobber*s  damages  for  unlawful  discrimination  against  him  by 
a  manufacturer  whose  product  the  jobber  had  been  selling  for  sev- 
eral years,  the  sales  Increasing  each  year,  Is  not  limited  to  profits 
lost  on  sales  which  he  proved  he  could  have  made;  but  the  jury 
could  have  inferred,  from  the  average  increase  of  sales,  the  prob- 
able Increase  during  the  time  of  the  discrimination,  and  could  allow 
for  the  loss  of  profits  on  such  sales. 

[Ed.  Note. — ^For  other  cases,  see  Monopolies,  Cent.  Dig.  I  18.] 

•  For  charge  to  the  jury  on  the  subsequent  trial  of  the  case,  see  pofi, 
page  865. 
»  Syllabus  copyrighted,  1917,  by  West  Publishing  Oa 
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MwaopouEa  28— Damaqb8 — ^Lossof  Otheb  Sale8.^A  jobber,  to  ivhom 
a  manufacturer  of  a  well-known  product  refused  to  sell  his  product 
at  less  than  the  regular  price  charged  to  retailers  cannot  recover 
as  damages  the  loss  of  profits  on  sales  of  other  articles  to  cus- 
tomers desiring  that  product,  who  dealt  with  competing  jobbers  in 
order  to  get  all  their  goods  at  the  same  place,  since  such  damages 
are  too  remote  and  uncertain,  and  could  have  been  prevented  by  the 
jobber  buying  the  product  at  the  retailers'  price  and  reselling  it 
without  profit 

[Ed.  Note. — For  other  cases,  see  Monopolies,  Cent.  Dig.  I  18.] 

In  Error  to  the  District  Court  of  the  United  States  for 
the  District  of  Maryland,  at  Baltimore;  John  C.  Rose,  Judge. 

Action  by  Frey  &  Son  (Inc.)  against  the  Welch  Grape 
Juice  Company.  Judgment  for  defendant,  and  plaintiflF 
brings  error.    Reversed. 

Horace  T.  Smithy  of  Baltimore,  Md.,  and  Daniel  W.  Baker ^ 
of  Washington,  D.  C,  for  plaintiff  in  error. 

Charles  P.  Spooner^  of  New  York  city  (John  Hmkley  and 
Thmna^  Foley  Hisky^  both  of  Baltimore,  Md.,  on  the  brief), 
for  defendant  in  error. 

Before  Pritchard,  Knapp,  and  Woods,  Circuit  Judges. 

Woods,  Circuit  Judge. 

This  action  is  for  damages  under  the  Federal  statutes  for- 
bidding combinations  and  discriminations  in  restraint  [116] 
of  trade.  The  verdict  was  for  the  defendant,  and  the  plain- 
tiff asks  a  new  trial  for  errors  assigned  in  the  admission  of 
testimony  and  in  the  charge  on  the  subject  of  damages. 

There  was  evidence  tending  to  support  these  allegations 
of  the  declaration :  The  defendant,  a  manufacturer  and  seller 
in  Baltimore  of  an  established  article  of  commerce  known  as 
"  Welch's  grape  juice,"  had  an  understanding  or  agreement 
with  the  jobbers  to  whom  it  sold  that  they  should  sell  at 
not  less  than  a  fixed  price  to  retailers.  The  plaintiff,  a 
wholesale  grocer  in  Baltimore,  with  a  considerable  trade  in 
defendant's  goods,  being  contented  to  take  a  smaller  profit 
than  others,  began  to  sell  at  a  lower  price  than  that  the  de- 
fendant required  its  customers  to  charge.    For  this  viola- 
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tion  of  its  requirements  the  defendant  refused  to  sell  to  the 
plaintiff,  except  at  the  list  price  which  it  required  jobbers 
to  charge  retailers.  This  discrimination  resulted  in  the  en- 
tire loss  of  the  profits  which  the  plaintiff  would  have  made 
in  the  regular  course  of  its  sales  of  Welch's  grape  juice  and 
loss  of  trade  in  other  commodities,  since  customers  who  de- 
sired Welch's  grape  juice  and  could  not  purchase  it  from 
the  plaintiff  transferred  their  general  accounts  to  other  job- 
bers, who  could  supply  the  grape  juice. 

The  declaration  was  divided  into  two  counts — ^the  damages 
declared  in  the  first  count  being  for  the  alleged  unlawful 
combination  to  control  the  price;  and  in  the  other  for  the 
alleged  unlawful  discrimination  in  price  against  the  plain- 
tiff. The  defendant  denied  both  the  unlawful  combination 
and  the  unlawful  discrimination. 

In  the  effort  to  avoid  any  appearance  of  an  expression  of 
an  opinion  on  the  merits,  we  have  made  only  such  state- 
ment of  the  case  as  seems  necessary  to  an  understanding  of 
the  point  here  involved.  The  law  applicable  to  the  issues  of 
violation  of  the  Federal  statutes  was  not  in  serious  dispute. 

Evidence  was  admitted  over  the  objection  of  the  plaintiff: 
(1)  That  the  profit  to  dealers  on  Welch's  grape  juice  at  the 
listed  price  prescribed  by  the  defendant  was  the  average 
profit  on  other  groceries;  (2)  that  the  defendant  was  not  in 
any  combination  with  manufacturers  of  other  kinds  of  grape 
juice  to  control  the  price;  (8)  that  by  the  custom  of  trade 
the  price  at  which  the  jobber  is  expected  to  sell  is  fixed  by 
the  manufacturer. 

[1]  All  of  this  evidence  was  irrelevant  and  incompetent. 
The  issues  made  by  the  pleadings  were  whether  there  was 
an  unlawful  combination  to  control  the  price  of  grape  juice 
or  unlawful  discrimination  against  the  plaintiff  in  charging 
him  a  greater  price  than  other  jobbers.  If  there  was  such  a 
combination  to  require  all  dealers  to  sell  at  the  price  fixed 
by  the  manufacturer  upon  the  penalty  of  not  being  allowed 
to  sell  on  an  equality  with  other  traders,  and  the  plaintiff 
was  the  victim  of  it,  it  was  no  defense  to  show  that  the 
plaintiff  was  required  to  charge  only  an  average  profit,  or 
that  it  Was  the  custom  of  trade  for  manufacturers  to  violate 
the  law.    Dr.  Miles  Medical  Compa/ny  v.  Park  <&  Sons^  220 
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U*  8.  373,  81  Sup.  Ct.  376,  55  L.  Ed.  602.  Nor  would  it 
avail  the  defendant  against  the  charges  made  by  the  plain- 
tiff to  show  that  it  had  not  violated  the  law  by  making  a 
combination  with  manufacturers  of  other  brands  of  grape 
juice. 

[2]  [117]  We  cannot  help  thinking  that  all  this  testi- 
mony tended  strongly  to  divert  the  mind3  of  the  jury  from 
the  real  issue.  The  statutes  against  trusts,  combinations, 
and  discriminations  in  trade  brought  such  new  and  unfa- 
miliar prohibitions  into  the  laws  of  trade  that  they  have 
been  only  partially  assimilated  after  a  great  effort  by  expe- 
rienced and  learned  judges.  The  admission  of  the  testi- 
mony referred  to,  taken  in  connection  with  the  remarks  of 
the  presiding  judge  in  admitting  some  of  it,  as  to  the  impor- 
tance of  the  issues  to  be  decided  by  the  jury,  must  have  been 
prejudicial  to  the  plaintiff  in  obscuring  the  real  and  com- 
paratively simple  issues  involved  in  the  trial.  It  is  true 
the  charge  in  clear  language  stated  the  real  issues  and  in- 
structed the  jury  to  disregard  the  economic  questions  that 
weare  made  by  the  objectionable  testimony.  The  general  rule 
is  that  such  a  charge  will  be  held  to  make  harmless  the  error 
of  admitting  incompetent  testimony,  but  the  rule  is  not  un- 
bending. 

^Bnt  yet  there  may  be  instances  where  sudi  a  strong  impression 
has  been  made  upon  the  minds  of  the  jury  by  iUegal  and  improper 
testimony  that  its  subsequent  withdrawal  will  not  remove  the  effect 
caused  by  its  admission,  and  in  that  case  the  general  objection  may 
avail  on  appeal  or  writ  of  error."  Throckmorton  v.  Holt,  180  U.  S. 
552,  21  Sup.  Ct.  474,  45  L.  Ed.  063. 

This  was  a  case  for  the  application  of  the  exception  stated. 

[3]  In  his  charge,  and  in  interruption  of  counsel  for 
plaintiff  in  the  course  of  his  argument,  the  district  judge 
limited  the  measure  of  damages  to  the  profit  that  plaintiff 
would  have  made  on  two  particular  orders  proved  to  have 
been  given  to  the  plaintiff  which  it  was  unable  to  fill,  and 
to  the  profit  the  plaintiff  would  have  made  but  for  the 
alleged  discrimination  on  200  cases  which  it  bought  from 
another  dealer  at  a  higher  price  than  that  charged  other 
dealers  by  the  defendant.  This,  we  think,  was  error.  The 
damages  recoverable  were  those  which  arose  from  the  unlaw- 
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ful  interruption  of  ihe  plaintifTs  business  in  selling  Welch's 
grape  juice.  This  damage  could  not  as  a  matter  of  law  be 
confined  to  the  loss  of  profit  on  specific  sales  which  the 
plaintiff  might  be  able  to  prove;  for  in  such  case,  when  a 
merchant's  business  is  broken  into,  it  would  ordinarily  be 
impossible  for  him  to  know  and  prove  all  specific  sales  he 
had  lost.  The  plaintiff  testified  that  in  the  year  1911,  before 
the  alleged  discrimination  began,  it  sold  190  cases  of  Welch's 
grape  juice,  and  it  also  proved  the  average  increase  of  its 
general  business  for  the  succeeding  years.  This  average 
increase  of  general  business  was  evidence  from  which  the 
jury  could  have  inferred  the  probable  increase  of  the  sale 
of  this  brand  of  grape  juice,  had  the  plaintiff  been  able  to 
purchase  it  on  the  same  terms  as  other  jobbers.  This  evi- 
dence, together  with  that  offered  by  the  plaintiff  of  the  per 
cent  of  profit  made  by  it  on  sales  of  the  grape  juice,  should 
have  been  submitted  to  the  jury  as  data  from  which,  in 
connection  with  any  other  relevant  facts,  they  could  arrive 
at  the  damage  which  the  alleged  combination  and  discrimi- 
nation caused  the  plaintiff.  1  Sedgwick  on  Damages  (9th 
Ed.)  §  182,  and  cases  cited. 

[4]  We  agree  with  the  district  judge  that  the  damages 
arising  from  the  incidental  loss  of  general  business  in  other 
commodities  were  too  [1181  remote  and  uncertain.  Indeed, 
that  loss,  if  any,  the  plaintiff  might  have  prevented  alto- 
gether by  purchasing  and  selling  the  grape  juice  without 
profit. 

Reversed. 


FREY  &   SON  (INC.)  v.   WELCH  GRAPE  JUICE 
COMPANY.* 

(District  Court,  D.  Maryland.    June  6,  1917.) 

[Not  reported.] 

BiANUFACTUBEB     MAY     NOT     INDUCE     OB     BbINQ     ABOUT     VIOLATION     OF 

Law. — 'So  man  may  willfully  and  knowingly  use  his  money,  his  in- 
dustry, his  brains,  or  his  right  to  pick  and  choose  among  his  would- 

•For  opinion  of  the  Circuit  CJourt  of  Appeals  (240  Fed.  114),  re- 
yeraing  judgment  for  defendant,  see  ante,  p.  861. 
96825**— vol.  6—17 65 
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be  customers  to  induce  or  bring  about  a  violation  of  law,  or  to  do 
or  procure  the  doing  of  some  act  which  the  law  forbids.* 

Combination  in  Restraint  of  Tbade  Not  Justified  by  Its  Bene- 
ficial Effect. — If  a  contract  or  combination  be  in  unreasonable  re- 
straint of  trade,  the  fact  that  in  a  particular  given  case  the  court 
or  Jury  may  think  the  result  of  a  contract  or  combination  may  be 
on  the  whole  beneficial  rather  than  harmful,  will  not  Justify  such 
contract  or  combination. 

Agreement  for  Destruction  of  Competition  and  Fixing  of  Prices, 
Void. — ^Any  agreement  having  for  its  purpose  the  destruction  of 
competition  and  the  fixing  of  prices,  is  injurious  to  the  public  in- 
terest and  void. 

Pabtt  to  Agreement  to  Fix  or  Maintain  Prices,  Liable  for  Dam- 
ages.— No  man  has  a  right  to  be  a  party  to  an  agreement  or  com- 
bination to  fix  or  maintain  prices,  and  one  who  does  something  to 
further  such  an  illegal  object  is  liable  in  damages  to  a  party  there- 
by injured. 

Right  of  Man  Engaged  in  Business  to  Choose  His  Customers. — In 
the  absence  of  a  statutory  prohibition,  any  man  engaged  in  business 
may  pick  and  choose,  as  he  sees  fit,  his  would-be  customers. 

Discrimination  in  Price  Unlawful,  Whether  in  Furtherance  of 
Combination  or  Not. — ^A  discrimination  in  price  by  a  manufacturer 
betwe^i  different  purchasers  of  his  commodity,  under  section  2  of 
the  Clayton  Act,  is  an  unlawful  thing,  whether  there  was  a  com- 
bination in  the  furtherance  of  which  it  was  made  or  not;  but  in 
order  to  recover  damages  for  such  a  discrimination.  It  must  appear 
that  the  effect  of  such  discrimination  is  substantially  to  lessen 
competition. 

At  Law.  Action  by  Frey  &  Son  (Inc.)  against  the  Welch 
Grape  Juice  Company,  for  damages,  for  the  refusal  of  de- 
fendant to  sell  it  grape  juice  except  at  retail  prices,  because 
of  its  refusal  to  maintain  the  fixed  resale  price  of  grape  juice, 
made  by  defendant.  There  was  a  verdict  and  judgment  for 
the  plaintiff  in  the  sum  of  $813  for  damages  to  date  of 
suit;  the  court  not  allowing  damages  from  date  of  suit  to 
date  of  verdict. 

Horace  T.  Smithy  of  Baltimore,  Md.,  and  Daniel  W. 
Bakevj  of  Washington,  D.  C,  for  plaintiff. 

Charles  P.  Spooner^  of  New  York  City,  and  J  ohm.  Hmk- 
ley  and  Thomas  Foley  Hisky,  of  Baltimore,  Md.,  for  defend- 
ant. 

•  Syllabus  by  the  compilers. 
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Charge  to  the  Jury. 

CHARGE  TO  THE  JURY. 

Boss,  District  Judge. 

Gentlemen  of  the  Jury: 

As  you  know,  this  case  Is  brought  under  the  Anti-Trust  Acta. 
These  acts  forbid  certain  things,  and  they  further  say  that  If  anyone 
Is  Injured  by  the  doing  of  some  of  those  forbidden  things,  he  may 
bring  a  suit  at  law  to  recover  for  the  damage  so  done. 

The  plaintiffs  amended  declaration  contains  two  counts.  The  first 
alleges  that  the  prohibition  against  which  the  defendant  is  said  to 
have  offended  is  that  imposed  by  the  first  section  of  the  original 
Sherman  Act,  which  prohibits  contracts,  combinations,  and  consq;)ir- 
acles  In  the  restraint  of  interstate  trade.  The  second  count  sets  up  a 
breach  of  the  second  section  of  the  .Clayton  Anti-Trust  Act,  passed 
October  15,  1914.  This  section  makes  It  unlawful  for  any  person  en- 
gaged, as  defendant  was.  In  Interstate  commerce,  either  directly  or 
indirectly  to  discriminate  in  price  between  different  purchasers  of 
commodities,  where  the  effect  of  such  discrimination  may  be  to  sub- 
stantially lessen  Its  competition. 

I  will  first  direct  your  attention  to  the  allegations  of  the  first  count 
I  will  not  deal  with  more  or  less  undisputed  things  alleged  in  the 
count  The  defendant  Is  engaged  In  Interstate  commerce  and  the 
plaintiff  Is  also  so  engaged.  These  are  matters  which  have  been 
proved  and  are  not  In  controversy  here,  so  I  will  pass  to  the  matters 
which  are  more  vital  because  more  or  less  seriously  disputed.  The 
plaintiff  says  there  was  a  combination  in  restraint  of  trade,  inspired 
and  brought  about  by  the  defendant,  and  to  which  defendant  was  a 
party.  It  says  that  the  particular  combination  of  which  It  complains 
was  one  to  prevent  any  jobber  from  selling  to  a  retailer  Welch's  grape 
juice  below  certain  prices  designated  by  the  defendant,  and  it  says 
It  was  Injured  by  an  act  done  In  furtherance  of  such  combination, 
viz:  by  the  refusal  of  the  defendant  to  sell  It  grape  juice  because  It 
had  In  fact  refused  to  become  a  party  to  such  combination.  Ordi- 
narily no  man  has  a  right  to  complain  because  another  man  will  not 
sell  him  something  that  belongs  to  that  other  man,  nor  does  he  ordi- 
narily get  any  better  right  to  complain  merely  because  such  other  will 
sell  to  other  persons  the  kind  of  things  that  the  one  complaining  wants 
to  buy,  but  will  not  sell  them  to  the  complainant  Of  course,  this  rule 
Is  not  universally  true.  As  to  certain  sorts  of  services  or  accommoda- 
tions, such  as  those  of  a  common  carrier,  the  ke^)er  of  a  public  ele- 
vator or  Inn,  the  operator  of  a  telephone  or  telegraph  line,  etc..  In 
which  one  holds  himself  ready  to  serve  the  public,  he  must  serve  all 
the  public  and  may  not  for  any  arbitrary  reason  of  his  own,  refuse 
to  serve  any  particular  member  of  the  public.  But  those  cases  are 
exceptional,  and  have  nothing  to  do  with  the  ordinary  sale  of  goods, 
wares,  and  merchandise.  There,  in  the  absence  of  any  statutory  pro- 
hibition, any  man  may  pick  and  chose  as  he  sees  fit  among  would-be 
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customers.  I  say  in  the  absence  of  statr^te,  because  that  is  all  that  is 
here  necessary  to  say.  Whether  under  any  circumstances  Congress  can 
constitutionally  limit  this  right  it  is  not  necessary  in  this  case  to  in- 
quire, for  Congress  has  not  done  so  and,  indeed,  in  its  last  enactment 
on  the  subject,  it  says  that  nothing  contained  in  the  act  shall  prevent 
persons  engaged  in  selling  goods,  wares,  and  merchandise  in  com- 
merce from  selecting  their  own  customers  in  l>ona  fide  transactions 
and  not  in  restraint  of  trade. 

Defendant  has  asked  me  to  say  to  you  that  it  has  an  unquestioned 
right  to  stop  dealing  with  a  jobber  for  reasons  sufficient  to  itself  and 
that  it  and  any  other  manufacturer  has  an  unquestioned  right  to 
deal  with  or  stop  dealing  with  any  jobber  who  handles  his  product, 
and  that  where  it  distributes  its  product  through  jobbers  on  whose 
methods  of  business  it  is  largely  dependent  for  the  sale  and  distri- 
bution of  its  goods,  it  has  a  right  to  choose  the  jobbers  through  whom 
it  will  so  deal  and  distribute.  Now,  all  these  statements  are  true. 
Defendant  further  asks  me,  however,  to  say  that  the  reasons  which 
influence  a  manufacturer  In  such  cases  to  choose  between  jobbers  or 
to  stop  dealing  with  a  particular  jobber  are  of  no  consequence.  Ordi- 
narily that  is  true.  It  is  always  true,  except, under  circumstances 
which  I  shall  hereafter  specify.  The  reasons  why  a  dealer  has  a 
right  to  decline  to  sell  to  a  particular  man  and  ought  not  to  be  called 
on  to  explain  or  define  his  actions  In  so  doing  are  obvious  to  every 
one.  Certainly  they  are  obvious  to  every  business  man.  There  are 
a  great  many  such  reasons.  You  may  doubt  the  credit  of  some  one 
who  wants  to  buy  from  you.  You  could  not  prove  that  his  credit 
was  not  good  and  would  have  no  right  to  say  to  anyone  that  you  did 
not  think  it  was.  Perhaps  you  could  not  define  to  yourself  just  what 
were  the  causes  that  led  you  to  suspect  his  credit.  Perhaps  five 
times  out  of  six  it  turned  out  that  you  could  have  sold  him  safely, 
but  the  loss  which  you  would  Incur  on  number  six,  had  you  sold  him. 
would  have  been  several  times  the  aggregate  profit  you  would  have 
made  on  sales  to  numbers  one  to  five.  And  then,  there  are  other  men 
whose  financial  responsibility  Is  unquestioned  but  with  whom  you 
think  it  might  not  be  well  to  deal.  No  matter  how  they  get  on  with 
other  people,  you  and  they  do  not  pull  it  off  comfortably,  and  busi- 
ness relations  between  you  and  them,  you  fear,  will  never  be  worth 
while.  Then,  there  are  others  who  can  pay  their  bills,  and  who  do 
pay  them  when  there  is  no  way  of  getting  out  of  it,  with  whom 
you  do  not  want  to  deal.  The  sort  of  people  who,  on  a  falling  mar- 
ket, always  object  that  the  goods  are  damaged,  short  in  quantity, 
etc.  Most  of  us  come  across  some  people  whom  experience  has 
taught  us  It  Is  well  to  keep  clear  of.  After  a  while  we  come  to  the 
conclusion  that  if  we  lend  them  a  dime  on  the  collateral  of  a  gold 
dollar  we  will  have  reason  to  regret  it.  Therefore  the  law  Is — and 
with  some  very  few  limitations,  I  presume,  must  always  be — that 
whether  a  man  will  sell  another  or  not  Is  a  matter  for  the  seller  to 
determine  for  himself.    Absolute  or  nearly  absolute  as  the  ri^^t  to 
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select  one's  customers  may  be,  it  is  doubtless  no  more  absolute  that 
many  of  our  other  rights,  such  as  the  right  to  use  our  capital,  indus- 
try, and  our  brains  to  their  best  advantage.  I  take  it,  however,  and 
I  shall  so  instruct  you,  that  the  law  is  that  no  man  may  willfully 
and  knowingly  use  his  money,  his  industry,  his  brains,  or  his  right 
to  pick  and  choose  among  his  would-be  customers  to  induce  or  bring 
about  a  violation  of  the  law — that  is  to  say,  to  do  or  procure  the  doing 
of  some  act  which  the  law  forbids. 

Now,  in  this  case  plalntifT  says  tbat  the  law  does  forbid  any 
combination  or  agreement  to  maintain  the  price  of  any  article.  One 
must  bear  in  mind  what  that  contention  is.  It  has  nothing  what- 
ever to  do  with  the  right  of  the  defendant  to  fix  the  price  at  which  it 
will  sell  its  goods  to  anyone.  One  of  the  purposes,  perhaps  one  of 
the  principal  purposes,  of  the  Sherman  Anti-Trust  Act  was  to  prevent 
the  growth  of  monopolies.  Now,  there  is  in  this  case  no  question 
as  to  the  defendant's  monopolization  of  the  grape  juice.  Plaintiff  does 
not  contend  that  it  can  not  get  grape  juice,  but  its  complaint  is  lim- 
ited to  the  charge  that  it  can  not  get  Welch's  grape  juice.  From  the 
nature  of  things  Welch  has  a  monopoly  to  the  production  of  Welch's 
grape  juice.  It  necessarily  has  such  a  monopoly  because  quite  obvi- 
ously Welch's  grape  juice  means  nothing  more  or  other  than  grape 
juice  made  by  Welch.  Defendant  being  the  lawful  owner  of  the 
grape  juice  manufactured  by  it,  can  sell  It  at  whatever  price  it  can 
induce  anybody  to  pay  for  it.  But  Congress  has  also  prohibited  com- 
binations, contracts,  or  conspiracies  in  restraint  of  interstate  trade. 
It  does  not  mean  that  all  contracts  or  combinations  which  restrain 
competition  are  necessarily  prohibited  by  statute.  The  statute  itself 
is  to  be  read,  as  the  Supreme  Court  has  told  us.  in  the  light  of  rea- 
son, but  there  are  certain  kinds  of  contracts  and  combinations  which 
the  Supreme  Court  has,  as  I  understand  it,  held  to  be  contracts  in  un- 
reasonable restraint  of  trade,  and  if  a  contract  or  combination  be- 
longs to  that  class,  the  fact  that  in  a  particular  given  case  the  court 
w  jury  may  think  that  the  result  of  a  combination  or  contract  may 
be  on  the  whole  beneficial  rather  than  harmful,  will  not  justify  such 
combination.  As  I  understand  the  decision  of  the  Supreme  Court, 
any  agre^nent  having  for  its  purpose  the  destruction  of  competition 
and  the  fixing  of  prices,  is  injurious  to  the  public  interest  and  void. 

The  purpose  of  the  agreement  or  combination  must  be  the  fixing 
of  prices.  That  does  not  mean  that  the  parties  to  it  may  not  expect, 
and,  for  that  matter,  reasonably  expect,  to  derive  various  benefits 
from  80ch  fixing  and  maintaining  of  prices.  It  does  mean  that  the 
purpose  of  the  agreement  itself  must  be  to  maintain  prices.  Now 
no  one  has  a  right  to  be  a  party  to  such  contract  or  combination,  and 
one  who  does  become  a  party  to  it  has  no  right  to  do  anything  to 
further  its  object,  whether  the  thing  so  done  would  or  would  not 
otherwise  have  been  within  its  dear  ri^t.  One  who  does  something 
to  further  the  illegal  object  and  in  so  doing  injures  aomeoim  tise 
ham  done  wrong,  and  if  that  something  is  done  for  the  promotion  or 
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furtherance  of  a  contract  or  combination  in  restraint  of  Interstate 
trade,  he  has  done  something  for  which  tlie  person  injured  may 
require  liim  to  account  in  damages.  Now,  dearly  under  this  state- 
ment of  the  law,  the  defendant  can  not  be  held  liable  under  the  first 
count  unless  it  was  a  party  to  a  contract  or  combination  or  conspiracy 
to  fix  and  maintain  prices.  Defendant  denies  it  was  a  party  to  any 
combination,  contract,  or  conspiracy  for  such  purpose.  It  says  it 
merely  notified  the  jobbing  trade  what  prices  it  thought  were  the 
lowest  at  which  jobbers  could  resell  its  product  and  make  enough 
return  thereon  to  make  it  worth  their  while  to  push  the  sale  of  such 
product  It  is  admitted  by  the  plaintilf  that  there  was  ho  written 
and  signed  agreement  on  the  subject,  and  none  couched  In  formal 
or  express  terms.  A  number  of  jobbers  here  in  Baltimore  have  testi- 
fied that  they  had  for  years  been  purchasers  of  Welch's  grape  juice 
from  the  defendant,  and  that  they  had  entered  into  no  agreement 
on  the  subject ;  and  some  of  them  testified  that  they  did  not  feel  under 
any  obligation,  either  moral  or  otherwise,  to  maintain  such  prices. 
Many  of  them  said  that  they  always  had  maintained  such  prices, 
and  some  of  them  who  so  said,  said  they  did  so  because  they  would 
not  have  handled  the  goods  at  all  if  they  could  not  have  resold  them 
at  a  figure  at  least  as  high  as  that  they  actually  received  for  them. 
Others  gave  as  an  additional  reason  that  they  are  in  the  habit  of 
respecting  manufacturers*  wishes  as  to  resale  prices.  Some  of  them 
say  that  they  do  not  think  they  would  be  dealing  quite  fairly  with 
the  manufacturers  or  with  their  competitors  if  they  did  sell  below 
the  resale  prices  named  by  the  manufacturers.  On  the  other  hand, 
thare  is  evidence  that  certain  Baltimore  jobbers,  actual  and  potential 
competitors  of  the  plaintiff,  who  sold  Welch's  grape  juice,  complained 
to  the  defendant  that  plaintiff  was  cutting  prices,  and  such  complaint 
was  made  by  at  least  one  person  who  has  said  that  he  was  not  a 
party  to  any  agreement  or  combination  on  the  subject  of  maintaining 
prices,  but  who  did,  according  to  the  testimony  offered  on  behalf  of 
the  defendant,  say  that  if  the  plaintiff  continued  to  cut  the  price  he, 
the  jobber,  would  have  to  give  up  the  handling  of  Welch's  grape 
juice.  When  such  complaint  was  received  by  defendant  it  satisfied 
itself  that  the  plaintiff  was  in  fact  doing  so.  It  is  further  in  evidence 
that. the  defendant  then  notified  the  jobbers  who  had  complained  of 
plaintiff's  price  cutting  that  defendant  had  cut  plaintiff  off  the  list 
of  defendant's  distributors  and  would  not  thereafter  sell  plaintiff 
grape  juice.  There  is  further  in  evidence  a  circular  letter  of  the 
defendant  sent  out  to  the  trade  in  October,  1912,  In  which  the  defend- 
ant said  that  he  expected  jobbers  to  maintain  its  resale  prices,  and 
that  it  would  decline  to  sell  those  who  did  not  In  this,  or  another 
circular  of  the  defendant,  in  evidence,  the  jobbers  are  asked  to  coop- 
erate with  it  in  maintaining  prices.  In  these  circulars  it  would 
appear  that  the  defendant  did  what  it  could  to  make  dealers  believe 
that  it  would  refuse  to  sell  them  If  they  did  not  in  all  respects 
maintain  the  price  lilt  that  it  flLred,  but  defendant's  officers  and 
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employeefl  have  testified  that  they  did  continne  to  sell  many  jobbers 
who  cut  prices,  and  that,  although  they  had  refused  to  sell  farther 
to  some  jobbers  who  had  cut  prices,  that  in  no  case  was  the  refusal 
to  sell  due  solely  to  the  cutting  of  prices.  It  is  in  evidence  that 
defendant  does  sell  to  most  of  the  wholesale  grocers  of  Baltimore. 
It  admittedly  does  not  sell  to  all  of  them.  Mr.  Welch,  who  testified 
on  behalf  of  defendant  that  it  did  not,  did  not,  as  I  recall,  appear 
to  know  whidi,  if  any,  of  the  Baltimore  wholesalers  it  did  not  sell, 
wanted  to  buy,  or,  in  cases  in  which  they  did  want  to  buy,  what  were 
the  reasons  which  led  the  defendant  to  decline  to  sell  them.  You 
have  also  heard  Mr.  Frey's  testimony  with  reference  to  these  estab- 
lishments which,  if  accurate,  would  seem  to  indicate  that  it  was  not 
likely  that  many  of  such  concerns,  if  any,  would  in  any  event  have 
been  able  to  dispose  of  any  considerable  quantity  of  grape  juice  had 
they  wanted  to  sell  it  and  had  defendant  been  willing  to  s^  it  to 
them.  It  sold  the  plaintiff  for  a  year  and  it  stopped  selling  plaintiff. 
Now  thore  is  no  question  that  the  only  complaint  it  had  concerning 
plaintiff  was  connected  with  his  failure  to  observe  resale  prices 
named  by  defendant  The  trouble  began,  apparently,  with  the  com- 
plaint of  the  other  jobbers  that  the  plaintiff  was  advertising  Welch's 
grape  juice  at  cut-rate  prices.  Defendant  sent  its  agent  to  see  the 
plaintiff,  who  admitted  such  advertisement  had  been  made,  but  said 
it  was  a  mistake  and  would  not  occur  again.  It  did  occur  again, 
perhaps  more  than  once,  and  defendant  became  satisfied,  as  its  officers 
and  employees  testified,  that  no  reliance  could  be  placed  upon  any 
promises  or  statements  whidi  the  president  of  the  plaintiff  might 
make  on  the  subject  of  maintaining  prices.  Now  of  course  if  you 
find  that  someone  will  tell  untruths  when  it  is  to  his  business  con- 
venience or  profit  so  to  do,  you  may  feel  that  you  do  not  want  to 
have  any  business  with  him,  and  if  you  find  that  the  defendant 
refused  to  s^  to  the  plaintiff  because  it  believed  that  Mr.  Frey  was 
not  a  truthful  and  honest  man,  and  not  because  he  was  cutting  prices, 
you  would  be  justified  in  finding  that  whether  there  was  any  combi- 
nation or  not,  the  cutting  off  of  the  plaintiff  was  not  done  in  further- 
ance of  such  combination,  but,  apparently,  before  you  can  so  find 
you  must  be  persuaded  that  if  plaintiff  had  frankly  told  the  defendant 
that  it  was  cutting  prices  and  intended  to  continue  so  to  do,  defendant 
would  have  still  sold  it  It  is  for  you  to  say  whether  it  is  likely, 
in  view  of  the  statements  made  by  Mr.  Welch  and  Mr.  Okie,  as  to 
the  way  in  which  they  looked  upon  anyone  who  advertised  Welch's 
grape  juice  at  cut-rate  prices,  that  defendant  would  have  continued 
to  sell  plaintiff  had  he  announced  his  intention  so  to  advertise  and 
sell.  If  you  do  find  that  the  real  reason  for  def^dant  refusing 
further  to  sell  plaintiff  was  that  plaintiff  cut  prices,  and  defendant 
believed  the  plaintiff  would  continue  so  to  do,  that  action  was  unlaw- 
ful, if  it  was  done  in  furtherance  of  a  combination  to  maintain  resale 
prices,  assuming  that  you  shall  also  find  the  existence  of  such  a 
oombination.    If  one  large  wholesale  jobber  cuts  prices  on  any  oon- 
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siderable  scale,  quite  obviously  his  competitors,  the  other  wliolesale 
Jobbers,  will  have  to  do  the  same  or  cease  to  deal  in  the  article.  If 
there  was  any  such  combijaatlon,  you  may  hold  that  it  was  necessary 
for  Its  maintenance  that  defendant  should,  if  it  could  In  some  way, 
stop  any  large  wholesaler  from  cutting  prices. 

Was  there  a  combination?  I  can  only  say  to  you  that  if  you  shall 
find  the  defendant  indicated  a  sales  plan  to  the  wholesalers  and  Job- 
bers, which  plan  fixed  the  price  below  which  the  wholesalers  and  job- 
bers were  not  to  sell  to  retailers,  and  you  find  that  the  defendant 
called  this  particular  feature  of  this  plan  to  their  attention  on  dif- 
ferent occasions,  and  you  find  that  the  great  majority  of  them  not 
only  did  not  express  any  dissent  from  such  plan,  but  actually  coop- 
erated in  carrying  it  out  by  themselves  selling  at  the  prices  named, 
and  that  some  of  them  thought  they  had  a  right  to  call  the  attention 
of  defendant  to  factors  of  other  Jobbers  to  maintain  such  prices,  yon 
may.  If  you  see  fit,  reasonably  find  from  sudi  facts  that  there  was 
an  agreement  or  combination  forbidden  by  the  Sherman  Anti-Trust 
Act  Of  course  you  understand  that  the  plaintiff  must  make  out  its 
case  and  must  satisfy  you  by  a  fair  preponderance  of  the  evidence 
that  his  case  is  made  out,  and  if  your  mind  on  any  issue  in  the  case 
necessary  to  your  determination  is  left  so  in  doubt  that  you  do  not 
feel  that  the  evldaice  preponderates  on  one  side  or  the  other,  the 
defendant  must  have  the  benefit  of  it  The  combination,  contract 
agreement  conspiracy  or  whatever  you  choose  to  call  it,  does  not  have 
to  be  made  in  any  formal  way.  If  you  know  that  I  want  you  to  do 
something,  and  you  know  that  I  would  not  deal  with  you  unless  you 
do  that  something,  and  you  keep  on  doing  it  there  may  be  an  agree- 
ment between  us  to  do  that  very  thing,  though  never  a  word  has  been 
said.  If  you  shall  find  that  the  defendant  intended  the  Jobbers  to 
whom  it  sold  to  understand  that  it  wanted  them  to  maintain  the 
resale  price  named  by  it,  that  it  would  protect  those  who  did  main- 
tain such  prices  by  refusing  to  sell  to  anyone  who  did  not,  and  that 
it  would  investigate  any  apparently  well-founded  complaint  made  by 
any  of  such  Jobbers  that  some  oth«r  Jobber  in  competition  with  them 
was  not  maintaining  such  prices,  and  if  upon  making  such  investiga- 
tion it  found  the  fact  to  be  as  charged,  it  would  put  an  end  to  such 
price  cutting  by  refusing,  if  necessary  for  the  accomplishment  of  that 
end,  further  to  sell  its  product  to  that  particular  price  cotter,  and 
the  Jobbers  or  some  of  them  did  in  fact  so  understand,  and  felt  that 
they  were  entitled,  when  some  Jobbers  in  competition  with  them  cot 
prices,  to  complain  to  defendant,  and  to  expect  that  the  defendant 
would  take  effective  measures  by  refusing,  if  necessary  for  that  pur- 
pose, further  to  sell  to  such  price  cutter  to  protect  them  against  his 
competition,  then  you  will  be  Justified  in  finding  that  such  a  combina- 
ti<m  existed. 

In  determining  whether  or  not  there  is  a  combtnaticm  of  the  kind 
I  have  described  to  which  the  defendant  was  a  party,  and  whether  or 
not  its  refusal  to  sell  plaintiff  was  in  forlherance  of  sock  combtmitlsa, 
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you  must  not  allow  your  Judgment  to  be  affected  by  any  economic  or 
business  views  you  may  hold,  or  as  to  any  doubts  you  may  have  as 
to  the  wisdom  of  the  law.  If  you  went  into  that  field  you  might  have 
to  go  very  far  indeed.  One  of  the  great  problems  of  modem  days, 
perhaps  of  all  days,  is  preventing  waste  in  the  process  of  getting 
goods  from  their  original  producer  to  the  ultimate  consumer.  The 
problem  is  complex  and  difficult  in  the  highest  degree.  Such  questions 
can  not  be  fought  out  in  individual  trials,  for  in  the  nature  of  the 
case  there  would  be  almost  as  many  conclusions  as  there  were  dif- 
ferent cases  tried.  You  must  apply  the  law  as  it  is,  and  so  far  as  you 
are  concerned,  the  law  as  it  is  you  must  take  to  be  as  I  say  it  is.  If 
I  am  wrong  as  to  what  the  law  is,  the  Appellate  Court  will  correct 
the  error.  If  I  am  right  as  to  what  the  law  is  and  the  law  itself  is 
an  unwise  one,  Congress  alone  can  change  it.  Under  your  oaths  of 
office  you  must  enforce  the  law  as  the  law  now  stands. 

If  you  shall  find  that  defendant  was  a  party  to  such  an  unlawful 
combination  as  has  been  described,  and  that  it  refused  to  sell  plaintiff 
in  furtherance  of  such  unlawful  combination,  then  you  must  next  in- 
quire what  damages  plaintiff  actually  suffered  in  consequence,  and  this 
you  must  find  from  the  evidence.  Now,  the  only  damages  which  plain- 
tiff has  sought  to  prove  in  this  case  is  the  loss  of  profit  It  would  have 
made  on  the  grape  juice  which  it  wanted  to  buy  from  defendant,  but 
which  defendant  would  not  sell  it.  It  was  about  the  beginning  of 
March,  1912,  that  defendant  stopped  selling  grape  juice  to  the  plain- 
tiff. This  suit  was  brought  in  May,  1915,  some  three  years  and  two 
months  later.  The  plaintiff  had  bought  and  sold  in  the  year  preceding 
its  being  cut  off  some  190  cases  of  grape  juice.  It  is  in  evidence  that 
plaintiff*s  general  business  has  considerably  increased  in  volume  dur- 
ing those  three  years,  and  that  the  sales  of  Welch's  grape  juice,  both 
in  Baltimore  and  throughout  the  country,  also  largely  increased  during 
those  three  years.  It  will  be  for  you  to  say,  upon  all  the  facts  before 
you,  what  amount  of  Welch's  grape  juice  plaintiff  would  have  sold 
during  those  three  years,  if  defendant  had  supplied  it  with  such  grape 
juice.  After  having  determined  how  many  cases  the  plaintiff  would 
have  sold  If  it  could  have  obtained  them,  you  will  have  to  figure  how 
much  profit  plaintiff  would  have  made  on  each  case  it  would  have  so 
sold.  As  to  90  of  these  cases,  the  evidence  seems  clear.  Plaintiff  did 
obtain  90  cases  somewhere  else,  but  at  a  cost  of  401  cents  a  case  more 
than  it  would  have  paid  if  it  had  been  able  to  obtain  them  from  de- 
fendant As  to  those  90  cases,  its  loss  of  profit,  or  its  damage,  which- 
ever way  yon  may  choose  to  put  it,  would  have  been  40i  cents  a  case, 
or  $86.45  in  all,  and  the  law  requires  you,  after  having  ascertained  the 
actual  damages,  to  multiply  those  actual  damages  by  three.  Let  me 
illustrate.  Now,  mind  you,  the  figures  I  am  giving  you  are  for  illus- 
tration only,  and  are  not  to  be  taken  as  any  indication  of  any  judg- 
ment of  mine  as  to  what  the  real  figures  ought  to  be.  If ,  in  one  year, 
when  the  plaintiff  could  get  Welch's  grape  juice,  It  sold  190  cases,  in 
three  years,  if  conditions  had  not  changed  at  all,  yon  may  be  able  to 
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find  it  would  tkave  sold  600  cases,  and  if,  because  of  the  Increase  in 
the  total  volume  of  plaintifTs  business  and  the  total  increase  in  the 
sales  of  Welch's  grape  Juice  in  Baltimore  during  those  three  years, 
you  shall  find  that  plaintiff  would  have  sold  a  greater  number  of  cases 
of  grape  Juice  in  1912,  1918,  and  1914  and  early  1915,  than  it  did  dur- 
ing 1911,  and  you  reach  the  conclusion,  say,  that  plaintiff  would  have 
sold  790  cases  in  that  whole  period,  if  it  could  have  obtained  them, 
then  you  deduct  90  cases  from  the  790  cases,  because  you  know  what 
plaintiff's  loss  was  on  those  90  cases,  and  put  down  $36.45  as  its  loss 
on  those  cases.  Then  you  det^mine  what  profit  plaintiff  would  have 
made  on  the  other  700  cases.  If  plaintiff  had  sold  them  at  full  list 
prices  its  profit,  as  I  understand  it,  would  have  beea  about  67^  ceskts 
a  case ;  that  is,  15  per  cent  on  |4.50,  which  may  be  taken  to  be,  I  be- 
lieve, about  the  average  retail  price  of  a  case.  The  cash  discounts 
are  not  taken  into  account  because  they  were  possibly  given  as  well 
as  received.  Plaintiff,  howev^,  certainly  did  cut  prices  in  some  in- 
stances, perhaps  in  many  instances,  and  it  cost  plaintiff  something  to 
do  business.  He  testified  that  it  cost  him  5  per  cent  on  the  volume  of 
his  sales  to  do  business  generally,  but  the  deprivation  of  grape  Juice 
made  no  appreciable  savings  in  expenditure.  How  much  deduction 
should  be  made  for  these  various  causes  is  for  you  to  determine.  Ap- 
parently plaintiff  could  make  some  profit  even  when  he  paid  40i 
cents  a  case  more  for  grape  Juice  than  the  price  at  which  defendant 
sold  it  to  other  Jobbers.  Assuming  that  you  may  think  that  he  would 
have  made  50  cents  a  case  profit  on  these  700  cases,  that  would  amount 
to  $850,  and  if  you  reach  such  conclusion  as  to  that  $350,  you  would  add 
$36.45  and  get  a  total  of  $386.45,  and  then  the  law  requires  you,  hav- 
ing ascertained  that  amount  of  actual  damages,  to  multiply  the  figures 
by  three,  and  that  would  result  in  a  verdict  of  $1,159.35.  Again  I  re- 
peat, these  figures  are  given  you  not  at  all  as  any  guide  to  what  you 
shall  find,  but  merely  as  an  illustration  of  the  way  in  which  the  ver- 
dict must  be  made  out,  after  you  find  the  detailed  figures  upon  which 
the  calculation  must  be  based.  Now,  more  than  two  years  and  two 
months  have  elapsed  since  this  suit  was  brought  The  law  is  not  clear 
that  the  plaintiff  is  entitled  to  recover  in  this  case  any  damages  for 
what  defendant  has  done  since  this  suit  was  brought,  even  though 
those  things  so  done  are  mere  continuances  of  what  defendant  did 
before  the  suit  was  brought,  so  I  shall  instruct  you,  if  you  shall  find 
tar  the  plaintiff  at  all,  after  having  calculated  what  your  verdict 
should  be  for  the  damage  done  to  plaintiff  by  the  acts  of  defendant  done 
before  the  bringing  of  this  suit,  to  make  a  separate  calculation  and  a 
BepsLtste  return  in  your  vardict  of  the  amount  of  damage  done  plain- 
tiff by  that  which  defendant  has  done  since  the  bringing  of  this  suit 
The  calculation  will  be  made,  I  assume,  in  the  same  way  as  you  will 
calculate  the  damages  resulting  to  the  plaintiff  from  things  the  de- 
f^dant  did  before  the  suit  was  brought,  except  that  you  will  remem- 
ber that  since  the  suit  was  brought,  plaintiff  has  bought  219  cases  of 
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grape  Juice  at  a  coat  of  40}  cents  a  case  in  excess  of  tbtt  price  that 
other  Jobbers  paid  defendant,  or  $88.70. 

If  you  shall  find  for  the  plaintiff  under  the  first  count,  it  wiU  be 
unnecessary  for  you  to  give  any  attention  whatever  to  the  second 
count  If  you,  however,  should  find  that  the  defendant  was  not  a 
party  to  such  a  combination  as  has  been  described,  or  that  the  act  of 
refusing  to  sell  plaintiff  was  not  done  in  furtherance  of  such  com- 
bination, then  you  will  have  to  consider  the  second  count  of  the  dec- 
laration. 

That  second  count  is  based  upon  an  offer  made  by  the  plaintiff  to 
the  defttidant  in  March,  1015,  to  buy  grape  Juice  from  the  defendant 
at  a  price  at  which  the  defendant  was  selling  it  at  the  time  to  other 
Jobbers,  and  upon  defendant's  reply  that  it  would  not  sell  it  such 
grape  Juice,  except  at  a  price  which  is  ordinarily  charged  retailers. 
Now  this  may  very  well  have  simply  been  a  refusal  to  sell  it,  or  at 
least  that  may  have  well  been  what  defendant  expected  to  result  from 
such  act  on  its  part,  but  as  it  chose  to  give  Its  action  the  form  of 
discrimination,  I  presume  it  is  not  open  to  it  to  object  that  it  did 
not  mean  what  it  said.  Now  this  is  Important  only  in  this:  that  in 
the  second  section  of  the  Clayton  Act,  a  discrimination  of  the  kind 
forbidden  by  that  act  is  an  unlawful  thing,  whether  there  was  any 
combination,  in  the  furtherance  of  which  it  was  made,  or  not.  In 
order  to  find,  however,  for  the  plaintiff  under  this  count,  in  addition 
to  finding  the  discrimination  you  will  have  to  find  that  the  effect  of 
such  discrimination  is  substantially  to  lessen  competition.  Now  a 
plan  which  is  intended  to  eliminate  competition  in  the  price  of  a  par- 
ticular article  you  may  well  hold  to  be  a  plan  which  tends  to  sub- 
stantially lessen  competition,  and  if  such  discrimination  is  made  in 
furtherance  of  such  a  plan,  that  is,  a  plan  to  prevent  competition  in 
resale  prices,  you  may  well  hold  that  the  discrimination  will  sub- 
stantially lessen  competition.  If  you  find  for  the  defendant  on  the 
first  and  for  the  plaintiff  on  the  second  count,  your  method  of  calcu- 
lating damages  will  be  precisely  the  same,  except  that  your  starting 
point  will  be  the  time  at  which  the  discrimination  was  made,  to  wit, 
January  18,  1915,  and  you  can  then  allow  damages  to  plaintiff  only 
for  the  consequences  of  the  continuance  of  the  acts  for  the  something 
less  than  four  months  preceding  the  bringing  of  the  suit  in  this  case, 
and  from  the  date  of  the  bringing  of  the  suit  to  the  present  time. 
The  method  of  calculating  the  damages  would,  so  far  as  I  can  see, 
be  precisely  the  same  under  the  second  count  as  under  the  first 

In  bringing  in  your  verdict  if  you  find  for  the  defendant,  generally 
you  simply  say,  "We  find  for  the  defendant'*  If  you  find  for  the 
plaintiff  on  the  first  count  simply  say,  "  We  find  for  the  plaintiff  on 
the  first  count  and  assess  the  damages  up  to  the  date  of  the  bringing 

of  the  suit  at dollars,  and  the  damages  since  the  bringing  of 

the  suit  at dollars.'*    If,  on  the  other  hand,  you  do  not  find 

for  the  plaintiff  on  the  first  count  but  do  Qnd  for  the  plaintiff  on  the 
second  count  you  will  say,  "We  find  for  the  plaintiff  on  the  second 
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count,  aad  aasess  Its  damages  ap  to  the  date  of  ttt  bringing  of  this 
suit  at dollars,  and  since  the  bringing  of  Che  salt  at dol- 
lars*- 

In  closing  I  shall  say  to  you  that  while,  as  I  have  already  said,  the 
law  you  must  take  from  me^  you  are  the  sole  Judges  of  the  facts.  I 
have  discussed  them,  but  what  I  have  to  say  about  tfaem,  or  any 
opinion  that  I  have  intimated,  or  without  intimating  you  may  think 
or  guess  I  have  arrived  at,  should  not  in  any  sense  be  controlling 
upon  you.  Yours  Is  the  responsibility  of  passing  on  the  facts.  They 
are  left  entirtiy  to  your  decision. 


FEEY  &  SON   (INC.)   v.  THE  CUDAHY  PACKING 
COMPANY.^ 

(District  Court,  D.  Maryland.    May  25,  1917.) 

[Not  reported.] 

Mantttactttbeb  Mat  Not  Induce  or  Bbinq  About  Vioultion  of  Law. — 
No  man  may  willfully  and  knowingly  use  his  money,  his  Industry, 
his  brains,  or  his  right  to  pick  and  choose  among  his  would-be  cus- 
tomers to  induce  or  bring  about  a  violation  of  law,  or  to  do  or  pro- 
cure the  doing  of  some  act  which  the  law  forbids.* 

Combination  in  Restbaint  of  Tbade  Not  Justified  by  Its  Bene- 
ficial Effect. — ^If  a  contract  or  combination  be  in  unreasonable  re- 
straint of  trade,  the  fact  that  in  a  particular  given  case  the  court 
or  Jury  may  think  the  result  of  a  contract  or  combination  may  be 
on  the  whole  beneficial  rather  than  harmful,  will  not  Justify  such 
contract  or  combination. 

Aobeement  fob  Destbuction  of  Competttion  and  Fixing  of  Pbices, 
Void. — ^Any  agreement  having  for  its  purpose  the  destruction  of 
competition  and  the  fixing  of  prices,  is  injurious  to  the  public  In- 
terest and  void. 

Pabty  to  Aobekicent  to  Fix  ob  Maintain  Pbices  Liable  fob  Dak- 
AQEs. — ^No  man  has  a  right  to  be  a  party  to  an  agreement  or  com- 
bination to  fix  or  maintain  prices,  and  one  who  does  something  to 
further  such  an  illegal  object  Is  liable  for  damages  to  a  party  there^ 
by  Injured. 

At  Law.  Action  by  Frey  &  Son  (Inc.)  against  The  Cudahy 
Packing  Co,,  for  damages,  for  the  refusal  of  the  defendant 
to  sell  it  Old  Dutch  Cleanser  except  at  retail  prices,  because 

•For  prior  opinions  (228  Fed.  200),  see  ante,  p.  375;  (282  Fed.  640), 
see  ante,  p.  383.    For  later  opinion  (243  Fed.  205)  see  po$t,  page  -^ 
»  Syllabus  by  the  compilers. 
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of  its  refasftl  to  maintain  the  fixed  resale  price  of  its  cleanser 
made  by  defendant.  There  was  a  verdict  and  judgment  for 
plaintiff  in  the  same  of  $2,139  for  damages  to  date  of  suit; 
the  court  not  allowing  damages  from  date  of  suit  to  date  of 
verdict 

Horace  T.  Smithy  of  Baltimore,  Md.,  and  Damel  W.  Baker j 
of  Washington,  D.  C,  for  plaintiff. 

Washinffton  Bawie^  yr.,  of  Baltimore,  Md.,  and  Gilbert  H. 
Montague^  of  New  York  City,  for  defendant 

CHARGE  TO  THE  JURT. 

BosB,  District  Judge. 
Oentlemen  of  the  jury: 

Aa  you  know,  gentlemen,  this  case  is  brought  under  the  Anti-Trust 
Acts.  Those  acts  forbid  certain  things,  and  they  further  say  that  if 
anyone  is  Injured  by  the  doing  of  some  one  of  those  forbidden  things 
he  may  bring  a  suit  at  law  to  recover  for  the  damage  so  done. 

The  plaintiff's  amended  declaration  contains  two  counts.  The  first 
alleges  that  the  prohibition  against  which  the  defendant  is  said  to 
have  offended  is  that  Imposed  by  the  first  section  of  the  original 
Shaman  Act  which  prohibits  contracts,  combinations,  and  conspira- 
cies in  restraint  of  interstate  trade. 

The  second  count  sets  up  a  breach  of  the  second  section  of  the 
Clayton  Anti-Trust  Act  passed  October  15,  1914.  This  section  makes 
It  unlawful  for  any  person  engaged  as  defendant  was,  in  interstate 
commerce,  either  directly  or  indirectly  to  discriminate  in  price  be- 
tween different  purchasers  of  commodities  where  the  effect  of  such 
discrimination  may  be  substantially  to  lessen  competition. 

I  direct  your  attention  to  the  allegations  of  the  first  count  I  wiU 
not  deal  with  more  or  less  undisputed  things  alleged  In  the  first 
count  The  defendant  Is  engaged  in  Interstate  commerce  and  the 
plaintiff  is  engaged  in  interstate  commerce.  These  are  matters  which 
have  been  proved  and  are  not  In  controversy  here,  so  I  will  pass  to 
the  matters  which  are  more  vital  because  disputed  more  or  less  seri- 
ously. 

The  plaintiff  says  there  was  a  combination  In  restraint  of  trade, 
Inspired  and  brought  about  by  the  defendant,  and  to  which  defendant 
was  a  party.  It  says  that  the  particular  combination  of  which  it 
complains  was  one  to  prevent  any  Jobber  from  selling  to  a  retailer 
Old  Dutch  Cleanser  below  certain  prices  designated  by  the  defendant, 
and  It  says  it  was  Injured  by  an  act  done  in  furtherance  of  such 
oombinaticm,  vis,  by  refusal  of  the  defendant  to  sell  to  it  Old  Dutch 
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Gleax»er,  because  it  had  in  fact  refused  to  become  a  party  to  such 

combination. 

Ordinarily  no  man  has  a  right  to  complain  because  another  man 
will  not  sell  him  something  that  belongs  to  that  other  man,  nor  does 
he  ordinarily  get  any  better  right  to  complain  merely  because  such 
other  will  sell  to  other  persons  the  kind  of  things  that  the  one  com- 
plaining wants  to  buy,  but  will  not  sell  them  to  the  complainant  Of 
course,  this  rule  is  not  universally  trua  As  to  certain  sorts  of 
services  or  accommodations,  such  as  those  of  a  conunon  carrier, 
keeper  of  a  public  elevator,  inn,  a  company  that  conducts  a  telephone 
or  telegraph  service,  etc.,  in  which  one  holds  himself  ready  to  serve 
the  public,  he  must  serve  all  the  public,  and  may  not  for  any  arbitrary 
reason  of  his  own  refuse  to  serve  any  particular  member  of  the  public. 
But  those  cases  are  exceptional  and  have  nothing  to  do  with  the  ordi- 
nary sale  of  goods,  wares,  and  merchandise.  There,  in  the  absence  of 
any  statutory  prohibition,  any  man  may  pick  and  choose  as  he  sees  fit 
among  would-be  customers.  I  say  in  the  absence  of  statute,  because 
that  is  all  that  is  here  necessary  to  say.  Whether  under  any  circum- 
stances Congref^  can  constitutionally  limit  this  right,  it  is  not  neces- 
sary in  this  case  to  inquire ;  but  Congress  has  not  done  so,  and,  indeed, 
in  its  last  enactment  on  the  subject  it  says  that  nothing  contained  in 
the  act  shall  prevent  persons  engaged  in  selling  goods,  wares,  and 
merchandise  in  commerce  from  selecting  their  own  customers  in  bona 
fide  transactions  and  not  in  restraint  of  trade.  Defendant  has  asked 
me  to  say  to  you — or  at  least  I  assume  it  argues,  among  other 
things — that  it  has  an  unquestioned  right  to  stop  dealing  with  a 
jobber  for  rensons  sufficient  to  itself,  and  that  it  and  any  other 
manufacturer  has  an  unquestioned  right  to  deal  with  or  stop  deal- 
ing with  any  jobber  who  handles  its  product;  and  where  it  distrib- 
utes its  product  through  jobbers,  upon  whose  methods  of  business  it. 
is  largely  dependent  for  the  sale  and  distribution  of  its  product,  it 
has  a  right  to  choose  the  jobbers  through  whom  it  will  s^  and  dis- 
tribute its  products. 

Now  all  these  statements  are  true.  Defendant  further  asks  me, 
however,  to  say  that  the  reasons  which  influence  a  manufacturer  in 
such  cases  to  choose  between  jobbers,  or  to  stop  dealing  with  a  par- 
ticular jobber,  are  of  no  consequence.  Ordinarily  this  is  true.  It  is 
always  true  except  under  circumstances  which  I  shall  hereafter 
specify.  The  reasons  why  a  dealer  would  have  a  right  to  decline  to 
sell  to  a  particular  man,  and  should  not  be  called  on  to  explain  or 
defend  his  actions  in  so  doing,  are  obvious  to  everyone,— certainly  to 
every  business  man.  There  are  a  gre^t  many  such  reasons.  You  may 
doubt  the  credit  of  some  one  who  wants  to  buy  from  you.  You  could 
not  prove  that  his  credit  was  not  good,  and  you  would  liave  no  right 
to  say  to  anyone  that  you  did  not  think  it  was.  Perhaps  you  could 
not  define  to  yourself  just  what  were  the  causes  that  led  you  to  sus- 
pect his  credit.  Perhaps  five  times  out  of  six  it  would  have  taroed 
out  you  could  have  sold  him  safely,  but  the  loss  which  you  would  in- 


Digitized  by  VjOOQIC 


FBEY  &  SON  V.  OUDAHY  PACKING  00.  879 

Cbarge  to  tbe  Jary. 

cur  on  No.  6,  had  you  sold  him,  would  have  been  several  timeB  the 
aggregate  profit  yon  wonld  have  made  on  sales  numbers  one  to  fiya 
And  then,  there  are  other  men  whose  financial  responsibility  is  un- 
questioned, but  with  whom  you  think  it  might  not  be  w^  to  deal. 
No  matter  how  they  get  on  with  other  people,  you  and  they  do  not 
pull  it  off  comfortably,  and  business  relations  betweai  you  and  them 
you  fear  will  never  be  worth  while;  and  then  there  are  others  who. 
can  pay  their  bills  and  who  do  pay  them  wh^i  there  is  no  way  of 
getting  out  of  it,  with  whom  you  do  not  want  to  deal.  The  sort  of 
people  who  on  a  falling  market  always  object  that  the  goods  are 
damaged,  short  in  quantity,  etc.  Most  of  us  come  across  some  people 
whom  experience  has  taught  us  it  is  well  to  ke^  clear  of.  After  a 
while  we  come  to  the  conclusion  that  if  we  lend  them  a  dime  on  the 
collateral  of  a  gold  dollar  we  will  have  reason  to  regret  it.  Therefore 
the  law  is,  and  with  some  very  few  limitations,  I  presume  always 
must  be,  that  whether  a  man  will  sell  another  or  not  is  a  matter  for 
the  seller  to  determine  for  himself. 

Absolute,  or  nearly  absolute,  as  the  right  to  select  one's  customers 
may  be,  it  is  doubtless  no  more  absolute  than  our  other  rights,  such 
as  our  right  to  use  our  capital,  industry,  and  our  brains  to  the  best 
advantage.  I  take  it,  however,  and  I  shall  so  instruct  you  that  the 
law  is,  no  man  may  wilfully  and  knowingly  use  his  money,  his 
industry,  his  brains,  or  his  right  to  pick  and  choose  among  his 
would-be  customers,  to  induce  or  bring  about  a  violation  of  law; 
that  is  to  say,  to  do  or  procure  the  doing  of  some  act  which  the  law 
forbids. 

Now  in  this  case,  plaintiff  says  that  the  law  does  forbid  any  com- 
bination or  agreement  to  maintain  the  price  of  any  article.  One 
must  bear  in  mind  what  that  contention  is.  It  has  nothing  whatever 
to  do  with  the  right  of  the  defendant  to  fix  the  price  at  which  it  will 
sell  its  goods  to  anyone.  One  of  the  principal  purposes,  perhaps  one 
of  the  principal  purposes  of  the  Sherman  Anti-Trust  Act,  was  to 
prevent  the  growth  of  monopolies.  Now  there  is  in  this  case  no 
question  as  to  defendant's  monopolization  of  cleansers.  Plaintiff  doea 
not  contend  that  It  can  not  get  cleansers,  but  its  complaint  is  limited 
to  the  charge  that  it  can  not  get  Old  Dutch  Cleanser.  The  name 
Old  Dutch  Cleanser  is  a  purely  arbitrary  one,  I  presume.  It  is  a 
trade-mark  under  which  defendant  sells  its  cleanser.  No  one  other 
than  the  defendant,  apparently,  has  the  right  to  manufacture  an 
artide  and  call  it  Old  Dutch  Cleanser.  By  the  nature  of  things, 
therefore,  defendant  has  a  monopoly  in  the  original  production  of 
Old  Dutch  Cleanser,  because  Old  Dutch  Cleanser,  after  all,  means 
nothing  more  or  other  than  the  cleanser  made  by  defendant.  Defend- 
ant, being  the  lawful  owner  of  the  cleanser,  may  sell  it  at  whatever 
price  it  can  induce  anyone  to  pay  for  it.  But  Congress  has  also 
prohibited  combinations,  contracts,  or  conspiracies  In  the  restraint  of 
interstate  trade.  That  does  not  mean  that  all  contracts  or  combi- 
nations  whidi  restrain  competition   are   necessarily  prohibited  by 
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statute.  The  statute  itself  is  to  be  read,  as  lAie  Snpr^ne  Court  has 
told  OS,  in  the  light  of  reason,  but  there  are  certain  kinds  of  contracts 
and  combinations  whidi  the  Supreme  Conrt,  as  I  understand  tt,  has 
held  to  be  ccwtracts  in  unreasonable  restraint  of  trade,  and  if  a 
contract  or  combination  belongs  to  that  class,  the  fact  that  In  a 
particular  given  case  the  court  or  Jury  may  think  that  the  result 
.of  the  combination  or  contract  would  on  the  whole  be  benefldal 
rather  than  harmful,  will  not  justify  it,  and  as  I  understand  the 
decision  of  the  Supreme  Court,  any  agreement  having  for  its  sole 
purpose  the  destructien  of  competition,  and  the  fixing  of  prices  is 
injurious  to  ttie  public  interests  and  void.  The  sole  purpose  at  the 
agreement  or  combination  must  be  the  fixing  of  prices.  That  does 
not  mean  that  the  parties  to  it  may  not  expect,  and,  for  that  matter, 
reasonably  expect,  to  derive  various  benefits  from  such  fixing  and 
maintaining  of  prices.  It  does  mean  that  the  sole  purpose  of  the 
agreement  itself  is  to  maintain  prices.  Now,  no  <me  has  a  right  to  be 
a  party  to  such  a  contract  or  combination,  and  one  who  does  become 
a  party  to  it  has  no  right  to  do  anything  to  further  its  object,  whether 
the  thing  so  done  would  or  would  not  otherwise  be  within  its  dear 
right.  One  who  does  something  to  further  the  illegal  object,  and  in 
so  doing  injures  and  intends  to  injure  someone  else,  has  done  wrong, 
and  if  that  something  is  done  in  the  promotion  or  furtherance  of  a 
contract  or  combination  in  restraint  of  interstate  trade,  he  has  done 
something  for  which  the  person  injured  may  require  him  to  account 
in  damages. 

Now,  clearly  under  this  statement  of  the  law,  the  defendant  can 
not  be  held  liable  under  the  first  count,  unless  It  was  a  party  to 
a  contract  or  combination  or  conspiracy  to  fix  and  maintain  prices. 
Defendant  denies  it  was  a  party  to  any  combination,  contract  or 
conspiracy  for  such  purpose.  It  says  it  merely  notified  the  Jobbing 
trade  what  prices  it  thought  were  the  lowest  at  which  Jobbers  could 
resell  its  product  and  make  enough  return  thereon  to  make  it  worth 
their  while  to  push  the  sale  of  such  product.  It  is  admitted  by  the 
plaintilf  that  with  reference  to  most  of  the  Jobbers,  at  least,  there  was 
no  written  and  signed  agreem^it  on  the  subject  and  none  couched 
in  any  formal  or  express  terms,  although  it  is  in  evidence  that  the 
defendant,  suspecting  the  firm  of  Frey  &  Thomas,  of  York,  Pa.,  of 
cutting  prices,  did  ask  them  to  enter  into  a  formal  written  agreement 
to  maintain  prices,  which  draft  of  agreement  has  been  offered  in 
evidence ;  but  in  that  case  no  agreement  was  actually  formed  because 
Frey  &  Thomas  declined  to  enter  into  it  and,  according  to  the  testi- 
mony of  Mr.  Thomas,  they  have  not  been  able  to  buy  Old  Dutch 
Cleanser  from  defendant  since,  except  at  the  price  at  which  it  was 
usually  sold  to  retailers. 

A  number  of  Jobbers  here  in  Baltimore  have  testified  that  they 
have  for  years  been  purchasers  of  Old  Dutch  Cleanser  from  the 
defendant,  and  that  they  had  entered  into  no  agreement  on  the  sub* 
Ject,  and  some  of  th^n,  at  least,  testify  that  they  did  not  feel  under 
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any  obligation,  either  moral  or  otherwise,  to  maintain  such  prices. 
Many  of  them  said  that  they  always  had  maintained  th^n,  and  some 
of  them  who  so  said  did  so  because  they  would  not  have  handled 
the  goods  at  all  if  they  could  not  have  resold  them  at  a  figure  at 
least  as  high  as  they  received  for  them ;  and  others  give  as  an  addi- 
tional reason  that  they  are  in  the  habit  of  respecting  manufacturers* 
wishes  as  to  resale  prices.  Some  of  them  say  that  they  do  not  feel 
that  they  would  be  dealing  quite  fairly  with  the  manufacturer  or 
with  tlveir  competitors  if  they  did  sell  below  the  resale  prices  named 
by  the  manufacturer. 

There  is  no  question  that  the  defendant  from  time  to  time  issued 
circulars  to  the  trade,  in  which  such  circulars  appeared  statements 
like  the  following: 

"Our  business,  and  especially  the  extension  of  the  trade  in  these 
articles,  depends  mainly  upon  their  success  in  the  marl^et,  and  we 
therefore  consider  it  essential  to  make  every  fair  effort  to  assure  to 
each  merchant  a  steady  and  reasonable  profit  Uniform  and  fair 
jobbing  and  retail  prices  and  trading  provisions  accomplish  this,  and 
we  further  expect  by  such  uniform  sales  promotion  to  gain  a  prac- 
tical benefit  in  increased  business  to  ourselves,  to  the  jobber,  and 
to  the  retail  merchant,  and  to  merit  their  united  appreciation,  good 
will,  and  support*' 

And  then  in  rather  prominent  type: 

"In  relation  to  wholesalers  supplying  one  another.  Important 
It  is  the  intent  of  our  selling  provisions  governing  distribution  from 
Jobbers*  stock  (or  drop  shipments  from  factory  for  account  of  Job- 
ber) that  the  prices  provi(fed  for  different  quantity  lots,  are  to  govern 
without  exception.  If  wholesalers  should  sell  other  wholesalers  or 
distributors  at  an  intermediate  price  between  Jobbers*  cost  and  the 
fixed  retail  price,  special  prices  might  thereby  gradually  be  extended 
to  semi-Jobbers,  to  the  ultimate  restriction  of  our  business.  Any 
sales  by  Jobbers  at  special  prices  would  have  no  other  effect  than  to 
enable  the  purchaser,  whether  jobber,  large  retailer,  or  otherwise, 
to  demoralize  prices  and  disturb  the  entire  business  in  these  prod- 
ucts. To  prevent  this  [and  the  following  appears  in  red  type]  It 
is  therefore  essential  that  we  be  the  only  ones  to  decide  who  is  to 
buy  at  wholesale  prices  [there  the  red  type  ends],  and  it  is  for  that 
reason  the  Jobbers'  sales  to  othej*  Jobbers  and  distributors  should 
be  strictly  at  our  published  retail  list  or,  in  other  words,  at  the  same 
price  at  which  the  Jobber  would  sell  to  any  retailer.  This  is  a  matter 
of  so  much  importance  that  we  deem  it  essential  to  bring  it  promi- 
nently to  your  notice  by  this  means.*' 

And  /then  in  red  type  in  the  same  circular  appears.  "  Old  Dutch 
Cleanser  and  Dutch  Hand  Soap  will  be  sold  at  Jobbers'  prices  to 
only  such  Jobbers  as  strictly  observe  the  retail  selling  prices  in  this 
list  in  all  of  their  resales,  whether  to  their  regular  retail  trade  or 
to  other  Jobbers  and  distributors.** 
96825*— VOL  ft-17 56 
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The  qaotations  I  have  made  are  in  evidence  In  the  circalar  dated 
October  1,  1912.  There  is  another  one  in  evidence  dated  Jannary  1. 
1910,  bnt  it  appears  in  respects  mentioned  to  be  substantially,  I 
think,  verbally  identical  with  the  one  of  October  1,  1912.  These  quo- 
tations are  from  a  circular  which  is  called  "Selling  Price  to  Re- 
tailers.** The  same  notice  appears  in  a  circular  marked  ^Jobbers* 
Cost"  issued  by  the  defendant  under  date  of  January  1,  1910.  On 
April  6,  1914,  there  is  in  evidence  a  circular  issued  by  defendant  and 
called  "Distributing  Agents'  CJompensation."  In  this  circular  It  is 
stated: 

"For  the  most  practical  and  economical  merchandising  and  dis- 
tribution to  the  trade  we  appoint  distributing  agents,  the  same  being 
taken  from  business  houses  doing  exclusive  jobbing  trade.  To  insure 
the  availability  and  success  of  their  work,  and  of  our  important  and 
constant  national  advertising,  as  well  as  in  the  interest  of  the  trade, 
uniformity  and  equality  as  to  terms,  delivery,  and  price  is  essential. 
It  is,  therefore,  required  of  our  distributing  agents  that  they  fully 
cooperate  with  us  in  this  direction,  as  per  terms,  conditions,  and 
prices  laid  down  in  our  published  General  Sales  List  The  goods  that 
we  deliver  to  our  distributing  agents  are  for  sale  to  our  mutual  re- 
tail trade,  and  is  not  intended  that  our  distributing  agents  sell  same 
to  other  wholesalers,  as  we  are  prepared  to  distribute  through  them 
in  all  cases  on  the  terms  and  conditions  of  our  published  Sale  Pro- 
visions. We  especially  desire  to  point  out  that  this  remuneration  to 
our  distributing  agents  may  not  be  given  away  by  them,  wholly  or 
in  part,  to  any  class  of  trade,  either  Jobbers*  semi-jobbers,  retailers,  or 
consumers.  All  quotations,  bids,  sales,  and  invoices  should  be  at  a 
rate  not  lower  than  laid  down  in  our  published  General  Sales  List. 
Quantity  orders  should  not  be  booked  or  deliveries  made,  excepting  to 
one  buyer  at  one  time,  and  distributing  agents  should  not  entertain 
orders  where  pooling  is  known  or  probably  exists.  Discount:  Not 
more  than  two  per  cent  for  cash  for  remittance  received  within  the 
cash  discount  period  should  be  allowed.  Cash  discounts  should  not 
be  allowed  from  quotations,  bids,  or  orders,  nor  should  it  be  deducted 
from  invoice  on  the  assumption  that  the  customer  will  pay  cash." 

There  can  be,  of  course,  no  question  here  that  the  defendant  did 
all  that  it  could  do  to  make  dealers  believe  that  it  would  r^use  to 
sell  them  except  at  the  price  at  which  any  retailer  could  buy,  if  they 
did  not  in  all  respects  maintain  the  price  list  that  it  fixed,  and  it  is 
in  evidence  that  it  did  refuse  to  sell  jobl>ers  whom  it  l>elieved  were 
not  maintaining  these  resale  prices,  and  on  every  bill  sent  to  a  whole- 
saler by  the  defendant  there  appears  to  have  been  stamped  a  notice 
that  "All  your  quotations,  bids,  sales,  and  invoices  for  Old  Dutch 
Cleanser,  either  to  jobbers,  semi-jobbers,  retailers,  or  consumers, 
should  l>e  at  a  rate  not  lower  than  laid  down  in  our  published  Gen- 
eral Sales  List.*' 

I  should  say  a  word  here,  perhaps,  about  the  phrase  "  distributor  ** 
which  appears,  some  time  between  October,  1912,  and  April,  1914,  to 
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have  been  sabstitnted  by  defendant  in  advertising  literature  for  the 
phrase  *' Jobber."  So  far  as  the  testimony  has  disclosed,  and  so  far 
as  any  of  the  Jobbers  who  have  testified  are  concerned,  the  change  was 
a  change  in  name  only.  The  goods  w^e  sold  to  so-called  distributing 
agents  Just  as  they  had  been  sold  to  Jobbers,  and  I  do  not  think  you 
need  pay  any  attention  whatever  to  such  a  change  of  name.  It  fur- 
ther appears  from  the  testimony  that  defendant  did  sell  its  goods  to 
substantially  all  the  wholesale  grocers  of  Baltimore.  There  were  a 
very  few  exceptions,  and  the  reasons  for  them  you  have  heard.  It 
sold  for  years  to  the  plaintlfF,  and  it  stopped  selling  plaintiff  at  the 
prices  at  which  it  had  been  selling  to  plaintiff  and  at  which  it  con- 
tinued to  sell  to  the  other  Jobbers  in  Baltimore  to  whom  it  had  pre- 
viously been  selling,  and  it  is  perfectly  clear  from  Mr.  Frey's  testi- 
mony, and  from  the  correspondence  that  passed  between  him  and  the 
defendant's  agents,  that  no  other  complaint  was  made  against  him 
except  that  he  had  cut  the  resale  prices.  You  may  reasonably  con- 
clude that  if  there  had  been  any  other  reason  whatever  for  cutting 
him  off,  defendant  would  have  offered  evidence  to  show  the  existence 
of  such  reason,  but  none  such  was  offered.  I  think  you  will  be  en- 
tirely Justified  in  finding  that  the  refusal  to  sell,  if  you  shall  find  a 
refusal,  or  a  discrimination  against  Frey,  if  you  regard  what  the  de- 
fendant did  as  a  discrimination  rather  than  a  refusal,  was  due  en- 
tirely to  defendant's  belief  that  Frey  had  cut  the  prices  and  was  likely 
to  continue  so  to  do.  If  you  shall  find  that  the  plaintiff  was  cut  off 
and  that  the  reason  for  defendant's  refusal  to  sell  it  at  less  than  the 
price  at  which  sales  were  made  to  retailers,  was  his  cutting  of  prices, 
you  will  have  to  inquire  whether  such  action  was  taken  by  deftodant 
in  furtherance  of  the  combination  to  maintain  resale  prices,  if  you 
shall  find  the  existence  of  such  combination.  If  one  large  wholesale 
Jobber  cuts  prices  on  any  considerable  scale,  quite  obviously  his  com- 
petitcHTs,  the  other  wholesale  Jobbers,  will  have  to  do  the  same -or 
cease  to  deal  in  the  article  If  there  was  any  such  combination,  you 
may  hold  that  it  was  necessary  for  its  maintenance  that  defendant 
should  in  some  way  stop  any  large  Jobber  from  cutting  prices,  if  it 
could,  and  you  may,  therefore,  have  little  difficulty  in  holding  that  it 
was  for  the  purpose  of  maintaining  the  resale  prices  fixed  by  it  that 
it  dealt  with  the  plaintiff  as  it  did. 

In  point  of  fact,  there  seems  to  be  little  room  for  controversy  as 
to  this  first  count  on  any  possible  question,  except  whether  there  was 
a  combination,  and  as  to  whether  what  the  defendant  did  with  refer- 
ence to  Frey  was  a  refusal  or  a  mere  discrimination.  I  can  only  say 
to  you  that  if  you  shall  find  that  the  defendant  indicated  a  sales 
plan  to  the  wholesalers  and  Jobbers,  which  plan  fixed  the  price  be- 
low which  the  wholesalers  and  Jobbers  were  not  to  sell  to  retailers, 
and  you  find  defendant  called  this  particular  feature  of  this  plan  to 
their  attention  on  very  many  different  occasions,  and  you  find  the 
great  majority  of  them  not  only  expressing  no  dissent  from  such  plan 
but  actually  cooperating  in  carrying  it  out  by  themselves  selling  at 
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the  prices  named,  you  may  reasonably  find  from  such  fact  that  tliere 
was  an  greement  or  combination  forbidden  by  the  Sherman  Anti- 
Trust  Act.  Of  course  you  understand  that  the  plaintiff  most  make 
out  its  case,  and  must  satisfy  you  by  a  fair  preponderance  of  the 
evidence  that  its  case  is  made  out,  and  if  your  mind  on  any  iwue 
in  the  case  necessary  to  your  determination  is  left  so  in  doubt  that 
you  do  not  feel  that  the  evidence  preponderates  on  one  side  or  the 
other,  the  defendant  must  have  the  benefit  of  it 

In  this  case,  however,  there  is  not  so  much  dispute  as  to  ultimate 
facts,  perhaps,  as  there  is  to  the  inference  which  can  reasonably  be 
drawn  from  the  facts.  Now  the  defendant  says  it  never  did  refoae 
to  sell  plaintiff.  It  certainly  did  always  offer  to  sell  him  CAd  Dutch 
Cleanser  at  the  price  at  which,  according  to  its  sales  plan,  whcdesale 
grocers  like  himself  resold  the  Old  Dutch  Cleanser  to  retailers  or 
other  persons.  Plaintiff  says  that  was  intended  to  be  a  refusal,  and 
in  fact  was  so.  Quite  clearly  if  defendant  had  said  to  the  plaintiff 
that  he  could  have  Old  Dutch  Cleanser  at  $5  a  case  it  would  have 
refused  to  sell  him  because  it  would  have  known  perfectly  well  that 
the  plaintiff  could  not  pay  such  a  price  for  that  article  to  sell  again, 
so  that  there  may  be  a  refusal  which  takes  the  form  of  the  naming  of 
a  price,  which  the  person  naming  it  knows  to  be  prohibitory.  Now 
in  this  case  defendant  did  offer  to  sell  plaintiff  Old  Dutch.  Caeanser 
at  a  price  at  which,  buying  in  large  quantities,  it  could,  if  it  had  sold 
in  very  small  lots,  have  made  some  profit,  for  the  reselling  price  to 
retailers  in  one  case  lots  is  $3.40  and  in  over  250  case  lots  it  was 
$3.20,  which  latter  price  was  that  which  defendant  quoted  to  plain- 
tiff. It  will  be  for  you  to  say,  under  all  the  facts  and  circumstanoeQ 
of  the  case  as  they  are  in  evidence,  whether  you  believe  that  the  de- 
fendant  in  naming  the  price  it  did  to  plaintiff  desired  and  intended 
to  prevent  him  from  obtaining  goods,  or  whether  it  merely  son^  and 
intended  to  get  from  him  a  higher  price  for  its  goods  than  it  was 
willing  to  sell  them  for  to  other  persons  in  like  case.  If  you  tiilnk 
its  purpose  was  to  keep  him  from  getting  the  goods,  it  was  a  re- 
fusal. If  you  think  its  real  purpose  was  to  sell  him  the  goods,  bat 
at  a  higher  price  than  it  charged  others  in  like  cases,  it  would  be  a 
discrimination. 

If  you  shall  find  a  refusal  in  furtherance  of  a  combination  to  main- 
tain prices,  you  should  find  for  the  plaintiff  under  the  first  count,  and 
it  will  then  be  unnecessary  for  you  to  give  any  attention  to  the  second 
count. 

I  should  say,  and  perhaps  I  have  already  said  it,  that  a  combina- 
tion, contract,  agreement,  conspiracy,  or  \^atever  you  choose  to  call 
it,  does  not  have  to  be  made  in  any  formal  way.  If  you  know  that 
I  want  you  to  do  something  and  you  know  I  will  not  deal  with  yon 
unless  you  do  that  scnnething,  and  you  keep  on  doing  it,  there  may 
be  an  agreement  between  us  to  do  that  very  thing,  though  nevsr  a 
word  has  been  said.  In  other  words,  you  will  understand  that  if 
the  persons  were  acting  deliberately,  each  knowing  ttie  purpoas  sf 
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the  other,  actually  coSperatlng  and  working  together  to  obtain  the 
same  result,  then  you  can  find  that  the  agreement,  or  whatever  you 
dioose  to  call  it,  existed. 

The  second  count  charges  the  violation  of  the  Clayton  Act,  whi^h 
makes  it  unlawful  for  any  person  engaged  in  commerce  in  the  course 
of  which  commerce,  either  directly  or  indirectly,  to  discriminate  in 
price  between  different  purchasers  of  commodities,  where  the  effect 
of  such  discrimination  may  be  to  substantially  lessen  competition,  or 
tend  to  create  a  monopoly  in  any  line  of  commerce.  There  is  no 
question  tliat  defendant  did  charge  plaintiff  more  for  Old  Dutch 
Cleanser  than  it  charged  others  in  like  line  of  business  with  plaintiff, 
and  if  you  shall  find,  as  from  the  evidence  you  may  very  well  find, 
that  the  intent  of  such  discrimination  was  to  maintain  the  resale 
prices  fixed  by  the  defendant,  you  may  well  find  that  the  effect  of 
such  discrimination  was  to  8ut>8tantially  lessen  competition,  as  you 
may  find  in  view  of  the  repeated  warnings  given  by  defendant  in  its 
literature  that  the  discrimination  against  plaintiff  would  operate  to 
make  other  jobbers  and  wholesalers  fearful  to  indulge  in  any  compe- 
tition in  price  in  this  article. 

If  you  shall  find  a  refusal  in  furtherance  of  a  combination  to 
maintain  prices,  you  should  find  for  the  plaintiff  under  the  first 
count,  and  it  will  then  be  unnecessary  for  you  to  give  &ny  attention 
to  the  second  count  In  determining  whether  or  not  there  is  a  com- 
bination of  this  kind  I  have  described  to  which  the  defendant  was 
a  party,  and  whether  or  not  its  refusal  to  sell  plaintiff  was  in  further- 
ance of  such  combination,  you  must  not  allow  your  Judgment  to  be 
influenced  by  any  economic  or  business  views  you  may  hold  or  any 
doubts  that  you  may  have  as  to  the  wisdom  of  the  law.  If  you  went 
into  that  field,  you  might  have  to  go  very  far  indeed.  One  of  the 
gretit  problems  of  the  modern  day,  and  perhaps  of  all  days,  is  pre- 
venting waste,  in  the  process  of  getting  goods  from  their  original 
purchaser  to  the  ultimate  consumer.  The  problem  is  complex  and 
difficult  in  the  highest  degree.  Such  questions  can  not  be  fought  out 
in  individual  trials,  for  in  the  nature  of  the  case  there  would  be 
almost  as  many  conclusions  as  there  are  different  cases  tried.  We 
must  apply  the  law  as  It  is,  and  so  far  as  you  are  concerned,  the 
law  as  it  is  you  must  take  to  be  what  I  say  it  is.  If  I  am  wrong 
as  to  what  the  law  is,  the  Appellate  Court  will  correct  the  error.  If 
I  am  right  as  to  what  the  law  is,  and  the  law  itself  is  an  unwise 
one.  Congress  alone  can  change  it.  Under  your  oaths  of  office  you 
most  enforce  the  law  as  the  law  now  stands. 

If  you  shall  reach  the  conclusion  upon  a  preponderance  of  the  evi- 
dence that  the  defendant  was  a  party  to  such  combination  and  that 
to  further  its  object  it  r^iised  to  sell  the  plaintiff  Old  Dutch  Cleanser 
for  such  purpose,  then  it  will  be  your  duty  to  inquire  what  damage 
plaintiff  actually  suffered  as  a  result  of  such  refusal.  If  plaintiff 
had  been  able  to  obtain  Old  Dutch  Cleanser  from  the  defendant  at 
the  price  at  which  other  persons  in  like  line  of  business  in  Baltimore 
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had  obtained  it,  the  evidence  indicates  that  he  would  have  be«i  able 
to  have  resold  it  to  his  customers  at  a  profit  He  lost  that  profit  be- 
cause he  could  not  get  the  product  from  defendant,  or  lost  part  of 
the  profit  because  he  could  not  get  it  at  a  price  as  low  as  that  paid 
by  others.  Now,  how  are  you  to  determine  how  much  Old  Dutch 
Cleanser  the  plaintiff  would  have  sold  if  he  had  had  the  chance  to 
sell  any?  Well,  during  the  three  years  preceding  the  time  at  which 
defendant  took  plaintiff  off  its  preferred  list,  as  it  calls  It,  plaintiff 
had  bought  and  substantially  sold  some  6,653  cases,  or  an  average 
of  over  2,200  cases  a  year.  The  total  volume  of  its  business  in  all 
lines  during  that  time  averaged  something  like  $1,800,000  a  year,  and 
during  the  period  intervening  between  the  time  defendant  took  the 
action  complained  of  and  the  Institution  of  this  suit,  defendant  was 
doing  a  business  of  perhaps  one  and  a  half  million  dollars  a  year. 
Tou  may  not  unnaturally  conclude,  In  view  of  the  high  public  favor 
in  which  the  evidence  seems  to  show  that  Old  Dutch  Cleanser  is  held, 
that  plaintiff's  sales  of  Old  Dutch  Cleanser  would  have  Increased  pro- 
portionately to  that  of  the  rest  of  his  business.  That  Is  to  say,  that 
If  It  sold  something  In  excess  of  2,500  cases  a  year  of  Old  Dutch 
Cleanser,  you  may  find  that  during  the  period  elapsing  between  the 
cutting  off  and  the  bringing  of  this  suit.  It  would  have  sold  some- 
where upward  of  3,000  cases,  and  if  you  shall  so  find — and  you  are 
not  bound  to;  It  Is  entirely  In  your  sound  business  Judgment — ^you 
will  have  to  determine  what  profit  plaintiff  would  have  made  on  such 
volume  of  business.  He  paid  about  $2.05  a  case  for  it,  less  2  per  cent 
discount  There  were  some  103  cases  which  he  resold  at  practically 
no  profit,  and  he  claims  he  sold  most  of  the  other  6,658  cases  at  $3.40 
a  case.  He  admits  that  there  was  some  cutting.  He  thinks  It  was 
made  with  only  five  customers.  He  is  not  able  to  tell  what  quantity 
these  five  customers  took.  As  to  them.  It  was  sold  as  low  as  $8.15. 
He  has  said  he  sold  almost  exclusively  In  1-case  lots,  but  defendant 
has  produced  a  large  number  of  orders  which  tend  to  show  that  he 
may  be  mistaken  as  to  the  small  proportion  of  5-case  lots  ordered 
by  his  customers.  However,  that  may  be,  the  testimony  would  seem 
to  Indicate  that  his  average  profit  on  what  he  sold  was  not  more,  and 
you  may  think  if  he  had  been  able  to  obtain  It,  would  not  have  been 
less  tlian  20  cents  a  case,  which  on  3,000  cases,  which  you  may  esti- 
mate as  the  quantity  he  would  have  sold  between  the  time  he  was 
cut  off  and  the  bringing  of  this  suit,  if  he  had  had  the  chance  to  make 
such  sales,  would  be  $600.  If  you  think  that  he  would  have  obtained 
a  higher  average  profit,  you  will  Increase  the  estimate  of  his  damage 
accordingly.  Of  course  If  you  think  his  profit  would  have  been 
smaller,  you  will  cut  It  down.  After  you  have  ascertained  the  actual 
damage,  the  law  requires  you  to  multiply  It  by  three.  If,  for  example, 
you  find  that  the  plaintiffs  actual  damage  was  $600,  and  decide  that 
he  is  entitled  to  recov^  therefor,  you  multiply  that  $600  by  threes 
and  return  a  verdict  for  $1,800. 
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This  suit  was  brought  Id  May,  1915,  two  years  ago.  Plaintiff 
thinks  It  is  entitled  to  damages  not  only  for  the  period  before  the 
suit  was  brought,  but  for  these  two  years.  The  question  of  law  is 
a  dose  one  and  I  shall  aak  you  therefore  in  your  verdict.  If  you  shall 
find  for  the  plaintiff,  to  find  that  its  damages  up  to  the  date  of  the 
bringing  of  the  suit  were  so  much,  say  for  illustration  $1^00,  but 
only  for  illustration,  and  that  for  the  two  years  since  the  bringing 
of  the  suit,  in  which  time  you  will  find  he  would  have  sold  between 
five  thousand  and  six  thousand  cases,  that  his  damages  were  so 
much.  In  each  case,  you  understand,  you  first  ascertain  what  the 
actual  damage  is,  and  multiply  it  by  three. 

Now,  gentlemen,  while  you  are  to  take  the  law  from  me,  there  Is 
a  tribunal  in  Richmond,  and  ultimately  in  Washington,  that  corrects 
the  very  many  blunders  in  the  law  that  we  judges  down  here  make. 
On  the  law  I  am  speaking  ex  cathedra  now  and  for  your  purposes 
I  am.  infallible.  But  on  all  questions  of  fact  you  are  the  sole  Judges. 
If  I  have  intimated  any  opinion  upon  the  facts  in  this  case  those 
opinions  are  not  binding  on  you  except  in  so  far  as  they  commend 
themselves  to  your  judgment  The  facts  are  entirely  for  you  to 
decide,  and  the  responsibility  rests  upon  you. 


LOWE  MOTOR  SUPPLIES  COMPANY  v.  WEED 
CHAIN  TIRE  GRIP  COMPANY,  AND  MOTOR  CAR 
EQUIPMENT  COMPANY. 

(District  CJourt,  S.  D.  New  York.    May  5,  1917.) 

[Not  reported.] 

SHKB1CA17  Law — ^Damages  Recoverable  Unbeb  fob  Violation. — ^In  an 
action  for  damages  under  the  Sherman  Law,  the  damages  recover- 
able are  the  loss  of  profits  that  would  have  been  made  if  the 
plaintiff  had  been  permitted,  as  freely  as  the  law  says  he  should 
be  permitted,  to  get  his  supply  of  goods  to  meet  the  needs  of  his 
customers.* 

Manxjfactubeb  Can  Not  CJontbol  Resale  Pbice  of  His  Pboduct. — ^A 
manufacturer  can  not,  under  the  Sherman  Law,  control  the  resale 
price  of  his  goods,  whether  they  be  protected  by  a  trade-mark,  a 
copyright,  or  a  patent,  or  not,  and  whether  sold  by  a  Jobber  or  by 
a  dealer. 

Patent  Does  Not  Give  Owneb  the  Right,  Aiteb  Sale,  to  Fubthsb 
OoNTBOL  Patentied  Abticle. — The  monopoly  to  sell,  granted  by  the 
patent  law,  does  not  give  the  owner  any  right,  after  he  has  once 
sold  a  patented  article,  to  control  its  further  disposition,  because  It 
is  a  patented  article,  any  more  than  if  it  was  not  a  patented  article 


*  Syllabus  by  the  compilers. 

Digitized  by  VjOOQIC 


888  KOT  BEPORTBD. 

Oharge  to  the  Jury. 

At  Law.  Action  by  Lowe  Motor  Supplies  Company, 
against  thb  Weed  Chain  Tire  Grip  Company  and  the  Motor 
Car  Equipment  Company,  for  damages  sustained  by  reason 
of  the  refusal  of  the  defendant  companies  to  fumidi  plain- 
tiff Weed  tire  chains,  defendants  having  entered  into  a  com- 
bination to  fix  and  control  the  resale  price  of  such  chains, 
plaintiffs  having  failed  to  maintain  the  prices  so  fixed. 

There  was  a  verdict  for  plaintiff  in  the  sum  of  $12,000. 

Louis  VorhatcSj  counsel  for  plaintiff. 

Charles  T.  Terry  and  E.  TF.  UlcHldhon^  counsel  for  Weed 
Chain  Tire  Grip  Company. 

Charles  A.  Taussig^  counsel  for  Motor  Car  Ekjuipment 
Company. 

CHAKGE  TO  THE  JURT. 

Mack,  Circuit  Judge. 
Qmtlenien  of  the  Jury: 

We  are  now  reaching  the  conclusion  of  a  rather  long-drawn-ont  but 
important  case.  You  have  been  yery  patient,  you  have  given  the  most 
careful  attention  both  throughout  the  evidence  and  throughout  the 
arguments  of  counsel;  and  counsel  on  both  sides  have  very  ably 
marshaled  before  you  the  evidence  in  the  case  as  each  of  them  views 
it.  to  his  own  interest,  of  course.  That  is  natural,  and  It  is  the  duty 
of  counsel.  But,  both  have  sunmied  it  up  in  such  a  way  as  to  make  it 
unnecessary,  I  believe,  for  me  to  attempt  again  to  review  the  facts  In 
Uie  case* 

It  is  my  duty  primarily  to  charge  you  as  to  the  law  which  shaU 
control  you  in  your  consideration  of  the  evidence,  and  what  I  say  as 
to  the  law  must  be  accepted  by  you  as  sound.  I  may  err.  If  I  err, 
there  are  higher  courts  that  wiU  correct  me ;  but  for  the  present  my 
statement  of  what  the  law  Is  must  be  your  guide  In  applying  the  law 
to  the  facts.  If  I  say  anything  as  to  what  the  facts  are,  or  as  to  what 
conclusions  the  facts  in  the  case  lead  to.,  that  is  only  an  expression 
of  my  personal  opinion,  and  that  personal  opinion  of  mine  as  to  the 
facts  ia  not  binding  upon  you,  because,  under  our  system  of  the  tri«l 
of  cases  of  this  kind,  it  is  for  the  Jury  to  determine  what  the  fbcts  in 
the  case  are,  and  it  ia  for  the  court  to  say  what  the  law  is.  I  am 
permitted  to  present  to  you  a  view  of  the  facts.    I  am  permitted  to  go 
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further— I  am  permitted  to  express  to  yon  my  opinion  as  to  the  facts, 
bat  in  that  reepect,  if  I  do  in  the  course  of  wliat  I  may  say,  express 
any  opinions  on  those  questions,  they  are  only  opinions  and  are  not 
binding  upon  yon. 

Now,  there  are  one  or  two  matters  as  to  which  my  attention  has 
been  called  in  the  latter  part  of  Mr.  Vorhans*  address  to  you,  to  which 
no  exception  was  taken  at  the  time,  but  it  is  proper  enough  to  say 
that  there  isn't  any  evidence  in  the  case  that  Mr.  Sparks  had  been 
in  this  court  room ;  and  there  isn't  any  evidence  in  the  case  that  Mr. 
Morris  was  available.  The  statement  that  he  was  in  the  court  room, 
as  well  as  the  statement  on  the  other  side  that  he  had  just  come  over 
from  Philad^phia,  are  neither  of  them  evidence  in  the  case. 

I  mention  this  because  I  am  asked  to  do  it,  and  very  prop^ly  asked 
to  do  it,  because  your  decision  as  to  what  the  facts  are  must  be  based 
upon  the  evidence  before  you;  and  when  I  say  it  must  be  based  upon 
the  evidence  before  you,  that  is  both  positive  and  negative.  The  posi- 
tive evidence  before  you  are  the  statements  of  the  witnesses  and  the 
documents  that  have  been  offered  and  have  been  admitted  into  evi- 
dence; but  there  is  also  a  negative  kind  of  evidence  which  the  jury 
always  has  the  right  to  consider,  and  that  is,  the  failure,  if  there  is 
any  failure,  on  the  part  of  any  party  to  produce  witnesses  or  to  ofter 
testimony  as  to  why  they  were  not  produced ;  and  if  the  evidence  that 
is  t)efore  you  tends  to  make  it  appear  to  you  that  witnesses  might 
have  been  produced  and  might  have  glvai  helpful  testimony,  and  were 
not  produced,  you  have  a  perfect  right  to  consider  that  fact,  because 
it  is  a  fact  in  the  case,  in  its  bearing  upon  the  evidence  that  was 
produced.  As,  for  instance,  if  one  witness  testified  to  a  conversati<«, 
and  the  matter  is  of  importance,  and  the  conversation  is  not  denied, 
and  there  is  nothing  in  the  evidence  to  show  that  a  witness  who 
might  have  denied  it  could  not  have  been  brought  forward  to  deny 
it  if  it  were  untrue,  you  have  the  right,  not  the  duty,  but  the  right, 
to  consider  the  fact  that  such  a  vTitness  was  not  brought  forward,  and 
no  explanatiooi  offered  for  liis  not  having  been  brought  forward,  as 
bearing  upon  the  question  of  whether  the  witness  who  testified  to 
that  conversation  told  the  truth  or  not  Now,  I  do  not  mean  to  say 
that  because  a  conversation  is  testified  to,  and  because  the  other  party 
to  the  conversation  is  not  brought  forward,  or  if  brought  f<Mrward 
has  not  been  asked  and  does  not  deny  the  truth  of  the  conversation, 
that  therefore  you  must  consider  the  conversation  true.  Such  testi- 
mony, while  strengthened  by  this  circumstance.  Is  to  be  weighed  by 
you  like  all  other  testimony  in  the  case.  To  put  it  by  a  further  ex- 
ample :  One  of  the  most  serious  questions  that  a  jury  has  to  consider 
when  there  is  a  conflict  in  any  testimony  is.  Where  does  the  truth 
lie  in  that  conflict?  In  other  woMs,  What  we  call  the  credibility  of 
the  testimony.    Well,  now,  there  are  many  guides  in  determining  that 
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credibility.  Naturally,  yon  ask  yourselves  first,  ''Is  it  Inberently 
probable  that  this  is  true?"  Or  is  some  ext>lanation  thltt  is  made 
to  show  that  some  mistake  was  made,  aay  !n  sdme  written  statement, 
is  that  explanation  inherently  probable?  Or,  how  does  the  man  ap- 
pear when  he  is  testifying?  Does  he  give  the  appearance  of  frank- 
ness such  as  would  lead  an  ordinary  man  to  believe  that  he  is  en- 
deavoring to  tell  the  truth?  Or  does  he  give  the  appearance  of 
evasiveness?  Does  he  act  on  the  stand  as  if  he  is  trying  to  hide 
something?  And,  even  that  again  is  subject  to  explanation.  A  man 
may,  because  of  his  very  nature,  ^ve  a  false  appearance.  Some  men 
are  extremely  dull,  and  when  they  appear  on  the  witness  stand  you 
may  think  at  first  that  they  are  shifting,  and  that  they  are  hiding, 
and  that  they  are  trying  to  conceal  something,  and  yet  the  entire  tes- 
timony may  satisfy  you  that  the  man  is  not  really  trying  to  do  that 
at  all,  but  that  he  is  dull,  or  that  he  is  a  fool,  or  that  he  is  excited, 
or  what  not  And,  so  also,  a  man  may  on  a  particular  day  have  had 
experiences,  accidents  or  what  not,  that  may  cause  an  excitement  at 
the  time  that  may  make  his  appearance  really  unjust  to  himself.  All 
those  things,  all  those  human  elements  are  matters  for  the  Jury,  which 
they  have  a  right  to  take  into  consideration,  and  there  are  a  good 
many  others  still,  in  determining  whether  a  man  is  telling  the  truth, 
whether  or  not  one  is  mistaken,  or  whether,  on  the  oth«  hand,  one 
or  the  other  is  deliberately  lying. 

Now,  of  course,  it  Is  humanly  possible  for  two  men  to  go  out  on  the 
street,  and  an  accident  happen,  and  one  man,  because  of  his  human 
endowments,  may  see  every  little  thing  that  happened,  and  anothw 
man  may  only  see  one-ten^  of  what  happened.  Then  both  of 
them  may  come  on  the  witness  stand,  and  one  may  testify  to  aU 
the  things  that  happened,  while  the  other  may  say,  **  I  didn't  see  that ; 
I  dont  believe  it  is  true" ;  and  he  may  even  say  it  didn't  happen,  be- 
cause he  didn't  see  it;  he  thinks  it  didn't  happen,  and  he  may  be 
absolutely  honest.  In  other  words,  those  are  the  possibilities  of 
human  fallibility  in  observation  and  in  testimony,  and  it  does  not 
follow  necessarily,  because  there  is  a  conflict  in  testimony,  that  either 
party  has  deliberately  lied.  But,  on  the  other  hand,  It  does  often 
happen  in  the  trial  of  cases,  and  particularly  where  there  is  a  con- 
flict in  the  testimony,  and  particularly  where  it  is  not  a  matter  of 
observing  a  hundred  things,  but  of  some  specific  thinig,  that  one  or  the 
other  is  deliberately  lying  about  it  If  you  should  come  to  the  con- 
clusion in  this  case  that  any  witness  has  gone  on  the  stand  and  has 
deliberately,  knowingly,  and  Willfully  testified  falsely  to  some  mate- 
rial matter  In  a  case,  you  have  the  right — ^you  havent  got  a  duty — you 
can  weigh  the  thing  again,  but  you  have  a  right  to  disregard  every- 
thing that  that  man  says,  to  treat  him  as  an  unmitigated  liar,  if  you 
believe  that  ^at  is  so. 
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Now,  there  is  no  absolute  rule  of  law,  as  you  see,  about  these 
things.  These  are  only  human  guides.  I  am  only  really  trying  to 
point  out  to  you  some  human  psychology  in  helping  you  to  judge  the 
testimony  of  each  of  these  witnesses. 

Another  element  that  enters  into  himian  testimony  is  the  interest 
that  a  man  has  in  the  outcome  of  the  case,  and  one's  interest  may 
unconsciously  affect  his  testimony;  it  may  unconsciously  affect  his 
memory.  And  it  may  consciously  affect  his  testimony  or  his  memory. 
Now,  you  have  seen  these  witnesses  except  those  whose  depositions 
have  been  read.  You,  as  men  of  affairs,  must  make  up  your  minds, 
taking  these  and  any  other  guides  that  you  think  fair  and  proper  in 
sizing  up  what  each  one  said;  and  you  must  come  to  the  conclusion 
from  that  where  the  truth  lies,  both  in  the  case  of  conflict  and  even 
where  there  was  no  conflict,  because  the  fact  that  a  man  is  uncon- 
tradicted as  to  anything  or  everything  does  not  bind  you,  of  course,  to 
accept  what  he  says  as  true. 

As  I  said  a  few  minutes  ago,  if  you  consider  that  that  man,  un- 
contradicted as  to  a  good  many  things,  has  deliberately  lied  to  you 
as  to  some  important  thing,  then  you  can  waive  aside  the  things  as 
to  which  he  is  uncontradicted,  if  you  think  that  those  things  are  not 
true,  from  your  consideration  of  the  entire  case. 

I  emphasize  these  matters  because  there  are  conflicts  in  this  case 
that  have  got  to  be  resolved.  They  have  been  marshalled  before  you 
by  the  attorneys,  and  it  is  up  to  you  to  consider  the  degree  of  credi- 
bility that  you,  are  to  attach  to  the  sayings  of  each  one  of  these  wit- 


Of  course  letters  written  in  the  due  course  of  business  transactions, 
and  without  any  evident  purpose  of  preparing  for  a  law  suit,  are 
more  faithful  recorders  of  what  has  been  going  on  at  the  time  than 
the  human  memory.  If  a  man  writes  a  thing  out  and  hasn*t  any 
purpose  to  color  the  transaction  at  the  time,  and  there  is  no  obvious 
motive  at  the  time  in  lying,  that  is  ordinarily  pretty  good  evidence 
of  what  it  recites.  Then  again,  where  there  is  conflict  between  writ- 
ing and  oral  statements,  memory,  you  have  the  right  in  weighing  the 
matter  to  consider  that  fact  Now,  of  course,  on  the  other  hand,  men 
frequently  use  the  written  word  not  to  express  but  to  conceal  thought. 
Men  put  something  in  writing  very  often  in  order  that  they  may 
afterwards  say,  "Why,  see  here,  this  was  my  understanding,  or  our 
understanding,"  whereas  really  they  didn't  have  any  such  under- 
standing at  all.  They  were  merely  creating  lies.  That  also  is  a 
factor  to  be  considered  by  you  in  determining  whether  writings 
really  express  understandings  of  both  or  either  party,  or  whether 
they  are  mere  subterfuges. 

Now,  after  you  have  considered  the  .evidence  in  the  case  in  the 
light  of  this  question  of  the  credibility  of  the  witnesses,  and  based  on 
that  have  reached  or  endeavoring  to  reach  conclusions  as  to  what 
the  facts  in  the  case  really  are,  there  is  one  important  rule  of  law 
that  affects  most  seriously  the  verdict.    That  is  this :  What  we  in  law 
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call  the  burden  of  a  case  Is  on  the  man  who  brings  the  case.  This 
Lowe  Motor  Supplies  Company  comes  into  this  court,  and  it  makft! 
certain  charges  against  these  two  defendants,  and  It  asks  you  first 
to  say  that  the  defendants  are  guilty,  and  second,  to  say  that  through 
those  acts  the  Lowe  Motor  Supplies  Company  has  been  damaged, 
and  thirdly,  to  say  as  nearly  as  you  can  estimate  it  as  it  is  not  a 
matter  of  mathematical  certainty,  how  much  they  have  been  damaged. 

Now,  suppose  when  you  have  weighed  all  the  evidence  you  say. 
"These  scales  weigh  about  evenly;  we  don't  know  whether  the  de- 
fendant is  guilty  or  not."  Now,  the  law  has  got  to  say  what  you  shall 
do  under  those  circumstances ;  it  has  got  to  lay  down  some  rule,  be- 
cause you  can  not  simply  come  in  here  and  say  you  don't  know  whether 
they  are  guilty  or  not.  Of  course  it  is  your  duty  to  make  every 
endeavor  honestly  to  come  to  an  agreement,  because  after  all  these 
days  of  trial  it  is  a  serious  matter  for  a  Jury  to  disagree.  I  do  not 
mean  to  say  by  that  that  even  if  one  of  you  has  an  absolutely  com- 
pelling conviction  that  the  other  eleven  are  all  wrong,  and  that  he 
can  not  in  conscience  join  with  them,  that  it  is  his  duty  to  deny  his 
own  conscience.  Of  course  that  is  not  your  duty,  but  it  is  your  duty 
to  give  heed  to  the  arguments  of  your  fellows  In  your  consultations, 
to  carefully  consider  what  the  others  have  been  led  to  believe  by  the 
evidence,  to  recognize  the  importance  of  Juries  coming  to  some  con- 
clusion one  way  or  the  other  based  on  the  evidence,  and  not  from 
mere  obstinacy  to  stand  out  for  a  position  when  reason  says,  '*In 
all  probability  my  colleagues  are  right,  and  I  cannot  say  that  my 
conscience  compels  me  to  say  that  they  are  wrong." 

Now,  passing  that  point  of  disagreement  among  yourselves,  and 
assuming  that  after  the  arguments  between  yourselves  and  the  con- 
sideration of  the  entire  case,  you  as  a  Jury  say,  "Well,  we  doubt; 
the  scales  weigh  evenly;  we  don't  know  whether  they  are  guilty  or 
not"  Then  the  law  lays  down  the  rule  that  guides  you,  and  you 
must  find  that  they  are  not  guilty.  Now,  that  may  seem  to  you  more 
or  less  arbitrary,  but  the  reason  back  of  it  is  that  the  plaintiff  comes 
in  here  and  he  asks  something  positive.  He  asks  that  a  defendant 
shall  pay  up  for  some  wrongs  done,  and  he  must  prove  that  they 
have  done  the  wrong,  and  therefore  If  you  are  in  doubt  on  the 
conclusions  you  have  to  say  to  the  plaintiff,  "You  have  not  proved 
that  the  defendants  have  done  this  Injury,  and  therefore  we  can  not 
give  you  anything."  The  form  of  saying  that  you  can  not  give  him 
anything  is  the  same  as  the  form  where  you  are  convinced  that  the 
defendant  is  right,  namely,  you  must  find  for  the  defendant.  So,  If 
you  come  to  the  conclusion  that  the  defendant  Is  not  guilty  of  the 
charge  made  against  him,  or  if  the  thing  weighs  evenly  in  your  minds 
as  to  whether  they  are  guilty  or  not,  then  It  is  your  duty  to  bring 
in  a  verdict  of  not  guilty.  But,  on  the  other  hand,  if  you  believe, 
after  weighing  all  the  evidence,  that  the  weight  of  the  evidence  is  In 
favor  of  the  plaintiff.  If  the  scales  on  which  you  have  put  all  this 
testimony,  all  this  evidence,  as  I  said  before,  the  positive  and  the 
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aegatiye,  the  actual  and  the  absent,  if  those  scales  tip  down  in  favor 
of  the  plaintiff,  no  matter  how  little  they  tip,  then  it  is  your  business 
to  find  the  defendant  guilty.  I  say  no  matter  how  little  they  tip. 
In  different  kinds  of  cases  we  have  different  rules,  and  I  emphasize 
this  because  some  of  you  gentlemen  may  have  sat  in  criminal  cases. 
Before  you  can  find  a  man  guilty  of  a  crime  in  a  criminal  case  a 
jury  must  be  convinced  beyond  a  reasonable  doubt  that  he  is  guilty. 
It  is  not  merely  that  the  thing  turns  evenly  in  their  minds,  and  then 
they  find  him  not  guilty;  it  is  up  to  the  Government  and  the  State, 
in  cases  of  that  Icind,  to  take  away  all  reasonable  doubts  that  the 
jury  might  have.  Now,  that  is  not  the  rule  In  a  civil  case,  and  even 
if  a  civil  case  is  based  upon  a  charge  of  illegal  acts,  the  case  is  not  a 
criminal  case  because  of  that ;  the  case  is  still  a  civil  case^  whether  it 
is  illegal  acts  or  whether  it  is  negligence,  or  whether  it  is  a  breach  of 
contract,  or  anything  else.  In  a  civil  case  on  a  question  which  will 
result  in  damages,  and  not  imprisonment  for  a  crime,  or  a  fine  for  a 
crime,  the  plaintiff  must  not  satisfy  you  beyond  a  reasonable  doubt, 
but  the  plaintiff  must  satisfy  you  by  the  weight  of  the  evidence. 
That  is,  the  scales  must  turn  in  his  favor  before  he  can  win,  and 
if  they  do  not  turn  In  his  favor,  if  they  turn  in  favor  of  the  defend- 
ant, if  they  hang  evenly  balanced,  plaintiff  loses — and  that  applies 
not  only  to  the  question  of  whether  the  defendant  is  guilty  or  not, 
but  it  applies  also  as  to  whether  the  plaintiff  has  been  damaged  by 
those  wrongful  acts. 

The  charge  here  is  that  these  defendants  had  co5perated.  Joined  to- 
gether, technically  conspired  to  commit  acts  that  our  law  forbids,  and 
which,  therefore,  are  ill^^;  that  Is,  unduly  to  restrain  interstate 
OHnmerce,  and  by  reason  of  that  undue  restraint  of  interstate  com- 
m&rce,  which  the  plaintiff  charges  the  defendants  to  be  guilty  of, 
the  plaintiff  has  been  damaged.  Now,  it  does  not  make  any  difference, 
in  the  final  result  In  this  case,  whether  the  defendants  have  or  have 
not  been  guilty  of  restraining  interstate  commerce,  unless  this  plain- 
tiff has  been  damaged  by  any  such  restraint,  because,  as  I  said  before, 
this  is  not  a  criminal  case  by  the  United  States  Government  to  punish 
them  for  unduly  restraining  interstate  commerce.  The  Government 
has  a  right  to  try  that  question  in  a  criminal  proceeding  or  in  other 
proceedings,  if  it  wants  to ;  that  is  up  to  the  Government  to  say ;  but 
just  as  the  Grovernment  has  the  right  to  test  that  question  in  the 
courts,  and  to  secure  punishment  if  a  jury  finds  the  defendant  guilty 
of  that  crime,  so,  under  the  law,  any  private  individual  who  is  injured 
by  such  undue  restraint  of  trade  has  a  right  to  bring  a  civil  action, 
and  he  has  a  right  to  bring  a  civil  action  that  is  a  little  different  from 
ordinary  civil  actions.  Ordinarily  if  a  man  hurts  you,  injures  you, 
whether  he  breaks  a  contract  with  you  or  whether  he  is  negligent 
and  you  are  injured  by  his  negligence,  or  wliat  not,  ordinarily  all 
that  you  can  recover  are  the  actual  damages  that  you  suffer.  But 
tiiis  is  a  peculiar  kind  of  an  action,  because  the  statute  expressly 
says,  if  the  defendants  are  guilty  and  if  you  liave  suffered  damagge, 
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and  If  you  prove  to  the  Jury  what  those  damages  are — and  I  will  come 
to  the  question  of  how  you  are  to  determine  that  later  on — ^tiien  it 
is  the  duty  of  the  Jury  to  give  you  three  times  the  amount  of  the 
actual  damages  that  you  have  suffered.  But  the  point  that  I  am  on 
now  is  that  the  plaintiff  must  satisfy  you,  by  turning  the  scales  in 
his  favor,  that  these  defendants  have  unduly  restrained  interstate 
commerce,  and  they  must  satisfy  you,  secondly,  again,  by  turning  the 
scales  in  their  favor,  as  I  pointed  out  to  you  before,  that  they  have 
been  injured,  materially  injured;  I  mean  injured  in  a  money  way  by 
such  guilty  acts  if  you  find  that  they  have  been  guilty  of  the  acts; 
and,  thirdly,  the  plaintiff  must  satisfy  you,  again  by  the  weight  of 
evidence,  what  his  damages  are.  Now,  of  course,  that  does  not  mean 
that  he  has  to  figure  out  to  a  penny  Just  what  he  has  lost;  it  does 
not  mean,  on  the  other  hand,  that  unless  there  is  some  basis  in  the 
evidence  from  which  the  Jury,  as  reasonable  busing  men,  can  malce 
a  reasonable  calculation,  that  they  have  a  right  to  give  a  pure  guess 
and  say,  ''Here,  this  defendant  is  guilty,  plaintiff  clearly  has  been 
damaged,  we  will  Just  give  a  guess  as  to  how  much  these  damages 
probably  amounted  to**;  that  would  not  be  performing  your  duty. 
You  do  not  have  to  mathematically  be  able  to  figure  out,  but  you 
have  to,  as  reasonable,  common-sense  business  men,  be  able  to  say, 
in  all  probability,  to  this  extent,  at  least,  the  damages  are  so  much; 
and  in  a  case  like  this,  if  you  get  to  that  question — and  of  course  you 
won*t  get  to  that  question  until  you  first  say  that  the  defendants  are 
guilty  and  the  plaintiff  has  been  damaged — if  you  get  to  that  question 
the  damage  that  is  charged  is  the  loss  of  profits  that  would  have  been 
made  if  the  plaintiff  had  been  permitted,  as  freely  as  the  law  says 
he  should  be  p^mitted,  to  get  his  supply  of  chains  to  meet  the  needs 
of  his  customers. 

There  are  a  numt)er  of  elements  that  enter  into  that  calculation: 
First,  what  is  the  reasonable  needs;  what  in  all  probability  were  the 
reasonable  needs  of  this  business  during  the  period  within  which.  If 
you  find  that  there  was  any  such  period,  they  were,  by  the  defend- 
ants' wrongful  acts,  if  you  find  that  the  defendants  committed  the 
wrongful  acts,  prevented  from  getting  the  chains. 

As  I  said  l)efore,  the  ultimate  facts  are  for  you  to  determine,  but 
let  us  assume  that  you  find  that  the  defendants  were  guilty  and  that, 
by  their  methods,  the  plaintiff  could  not  get  the  chains  that  he  needed, 
say,  fnmi  December  1,  1918,  to  the  date  of  this  suit,  October  13,  1915. 
Of  course,  it  is  impossible  mathematically  to  demonstrate  how  many 
chains  he  could  have  sold  during  that  time,  but  there  are  various 
guides  which  you  may  consider  in  determining  the  probablities.  Tou 
may  take  into  consideration  the  business  as  it  had  existed  and  had 
grown,  say,  from  1910,  down  to  December  1,  1918;  you  may  consider 
how  not  only  the  chain  business  had  grown,  but  the  entire  business 
had  grown ;  you  may  consider  what  the  proportion  of  the  chain  busi- 
nes.^  was  to  the  entire  business,  say  in  1918  and  in  1912 ;  you  may  con* 
aider  how  the  entire  business  had  grown  after  December  1,  1913,  and 
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from  that  time  on  down  to  the  date  of  the  trial;  you  may  consider 
whether  or  not,  and  form  your  own  conclusions,  in  all  probability  the 
chain  business  would  or  would  not  have  grown  in  the  same  degree, 
or  in  some  other  degree,  or  whether,  because  of  any  difficulty  in  get- 
ting enough  chains,  it  might  not  have  grown  as  much  during  the  par- 
ticular part  of  that  period.  These  are  elements  in  the  evidence  on 
which  you  could  base  a  calculation  as  to  what,  in  all  probability,  the 
chain  business  of  this  plaintiff  would  have  been  during  that  period. 

Then  there  is  the  second  element,  how  much  profit  they  could  have 
made.  The  profit  that  a  man  makes  in  his  business  depends  ultimately 
upon  at  least  two  factors,  namely,  the  gross  profit — that  is,  the  differ- 
ence between  the  actual  cost  and  the  actual  selling  price  of  the  par- 
ticular goods — and  the  general  expense  attached  to  the  dealing  in 
those  goods,  to  the  securing  of  them,  to  the  handling  of  them,  and  to 
tlie  disposition  of  them.  It  is  for  you  to  say,  from  the  evidence,  if 
the  opportunity  to  secure  these  goods  in  the  open  market,  to  the  ex- 
tent that  the  law  says  the  market  should  be  open — and  I  will  come  to 
that  later  on — had  been  given  to  this  plaintiff,  how  much  it  would 
have  had  to  pay  for  the  goods.  Would  the  plaintiff  have  had  to  pay 
the  list  price  less  40,  2,  and  5?  Could  they  have  gotten  all  they  wanted 
at  that  time?  Would  they  have  had  to  pay  the  list  price  less  40  and 
2?  Could  they  have  gotten  all  they  wanted  at  that  price?  Would 
they  have  had  to  pay  the  list  price  less  33^  and  2?  Could  they  have 
gotten  all  they  wanted  at  that  price,  or  was  there  some  intermediate 
price  at  which  they  could  in  all  probability  have  gotten  what  they 
wanted,  or  was  it  some  higher  price  which  they  would  have  had  to 
pay  to  have  gotten  what  they  needed  in  their  business?  As  I  say, 
I  will  discuss  the  legal  questions  which  bear  on  that  later  on;  I  am 
now  only  going  into  the  method  of  determining  the  damages,  if  you 
should  reach  that  point;  but,  of  course,  the  question  of  what  they 
would  have  had  to  pay  to  get  their  supply  if  the  market  had  been  as 
unhampered  as  the  Ihw  as  I  shall  give  it  to  you  hereafter  may  have 
required  it  to  be,  will  necessarily  be  the  first  element  in  considering 
what  their  gross  and  what  their  net  profit,  if  any,  would  have  been. 

The  second  element  that  would  have  to  be  considered  would  be 
what  they  would  have  sold  these  goods  at  Now,  of  course,  they 
could  have  sold  them  at  whatever  they  pleased,  but  that  is  not  the 
point  They  were  in  competition  with  the  rest  of  the  world,  and 
that  in  and  of  itself,  puts  a  limit  on  the  sale  price  naturally;  and 
they  were  in  competition  with  the  rest  of  the  world,  which  had  prac- 
tically established  certain  discounts,  depending  upon  the  character 
of  the  business  that  was  done.  The  general  custom,  as  you  heard, 
was  to  give  88)  per  cent  off  to  dealers  when  they  bought  in  quan- 
tities of  a  dozen  or  more,  and  25  off  to  dealers  when  they  bought  in 
lesser  quantities,  and  list  prices  when  they  were  sold  ordinarily  at 
retail;  and  even  then  a  goo4  many  people,  as  you  heard,  werp 
accustomed  to  give  chauffeurs  a  commission,  and  whether  that  is  right 
<Mr  wrong,  proper  or  improper,  is  not  the  question  now.    The  ques- 
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tion  is,  what  these  parties  were  doing  and  how  it  would  have  affected 
the  net  business  result,  the  net  money  result.  Now,  it  may  be  hard 
to  say  what  these  parties  would  have  bought  them  at  and  what  they 
would  have  sold  them  at,  but  you  have  some  guides  in  the  testimony 
on  which  you  can  do  more  than  guess,  on  which  you  can  or  you  may 
be  able — I  don*t  say  you  necessarily  can,  it  is  for  you  to  say  whether 
you  can  or  not — but  on  which  you  may  be  able  to  base  a  fair  and 
reasonable  estimate. 

They  have  said  that  people  outside  of  New  York— «ome  of  them,  at 
least — were  ready  to  give  them  goods  at  40  per  cent  off.  Thcnre 
wasn't  anybody,  so  far  as  I  remember  the  testimony,  that  was  ready 
to  give  them  more  than  40  and  2;  there  was  nobody  ready  to  give 
them  40,  2,  and  5.  So  that  the  best  they  were  able  to  secure  from 
anybody  was  40  and  2. 

Now,  based  on  the  testimony,  it  is  for  you  to  say  whether  they 
could  have  supplied  all  their  needs  in  that  way;  whether  anybody 
would  have,  as  a  business  transaction,  for  the  sake  of  the  5  per  cent, 
if  he  was  getting  40,  2,  and  5,  been  willing  to  s^l  to  a  big  customer 
at  40  and  2  if  he  was  unhampered  in  his  selling.  If  you  believe 
that  these  people  who  were  getting  40,  2,  and  5  would  have  been  and 
were,  based  on  the  evidence,  entirely  willing  to  sell  a  customs  like 
the  Lowe  Company  at  40  and  2  and  let  Lowe  pay  the  freight,  then 
of  course  that  would  have  been  the  price  at  wliich  he  could  have 
secured  them.  If,  on  the  other  hand,  you  believe  from  the  evidence 
that  in  as  unhampered  a  condition  of  the  market  as  the  law  may 
require,  he  would  have  had  to  pay  33^  off,  or  33^  and  2  at  least  for 
a  part  of  his  goods,  and  for  such  part  as  you  may  believe  he  would 
have  had  to  pay  that  for,  then  that  would  be  the  determining  pur- 
chase price  which  would  enter  into  your  calculation,  and  so  on,  based 
on  the  evidence  that  has  been  presented  to  you. 

Now  as  to  the  selling  price,  you  have  had  not  exact  figures,  but  esti- 
mates; you  have  had  estimates,  first  as  to  the  relative  percentages 
of  the  wholesale  business,  of  dozen  lots  and  less  than  a  dozen  lots, 
and  of  the  retail  business  as  it  had  been  in  the  past  and  as  it  was 
in  other  things  during  the  period  in  question.  It  is  for  you  to  say 
whether,  in  your  judgment,  those  estimates  are  fair  and  proper  or 
not;  whether  the  party  who  testified  to  them,  or  the  parties  were 
really  competent  to  judge;  and  whether,  in  your  judgment,  they  made 
an  honest  estimate  or  whether  they  did  not  But  to  the  ^extent  that 
you  believe  that  they  made  an  honest  estimate,  or  to  the  extent  that, 
based  on  the  figures  of  the  past,  you  yourselves  feel  that  you  can 
give  a  fair  proximate  judgment  as  to  the  probabilities  during  the 
period  in  question.  If  the  market  had  been  in  as  unhampered  condi- 
tion as  the  law  required,  you  would  have  a  right  to  make  the  estimate 
as  to  what  would  have  been  realized  from  such  an  amount  of  pur- 
chase as  reasonably  could  have  been  obtained  and  have  met  the  needs 
of  this  business  and  then,  subtracting  one  from  the  other,  you  would 
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bave  gotten  the  gross  profit,  if  any,  that  in  aU  probability  they  wonld 
have  made. 

So  then,  in  determining  whether,  after  finding  a  gross  profit,  there 
is  anything  left,  you  would  again  have  to  consider  wliat  the  expenses 
in  the  business  were.  Of  course,  as  you  know,  some  men  sell  their 
goods  for  more  than  they  pay  for  them,  and  at  the  end  of  the  year 
they  haven't  anything  left  except  a  minus  quantity;  that  is  because 
the  cost  of  conducting  their  business  is  greater  than  the  difference 
between  the  purchase  price  and  the  selling  price  on  the  articles.  Those 
men  go  to  the  ground  pretty  quickly.  On  the  other  hand,  the  man 
who  is  successful  gives  only  a  part  of  that  difference  between  the 
cost  and  selling  price  to  the  so-called  overhead  expense;  that  is,  to 
the  general  expense  in  conducting  his  business,  and  after  he  has  done 
that,  whatever  he  has  left  is  Ills  profit 

Now  you  heard  what  the  profits  were  during  this  period  and  the 
preceding  period,  and  you  heard  an  estimate  of  what  in  the  Judgment 
of  the  witness  would  be  a  fair  proportion  of  overhead  expense  to  be 
charged  against  the  chain  business;  and  you  heard  the  reasons  why, 
in  his  Judgment,  the  chain  business  should  not  be  charged  with  its 
pro  rata  part  of  the  overhead  expense  but  with  only  25  per  cent  of 
its  pro  rata  part.  As  I  said  at  the  time  the  evidence  was  admitted, 
the  question  is  how  much  any  one  d^>artment  in  a  business,  or  any 
branch  of  a  business  ought  to  be  charged  with  the  general  exp^ises 
of  that  business,  if  for  any  reason  you  have  to  divide  those  expenses 
OS  l>etween  one  part  and  another.  Of  course  the  ordinary  business 
man,  conducting  his  business,  who  has  not  distinct  separate  depart- 
ments, does  not  attempt  to  make  any  such  division,  but  there  are  lines 
in  which  such  divisions  are  made.  For  instance,  railroads  are  re- 
quired to  say  what  should  go  to  the  passenger  and  what  should  go 
to  the  freight,  and  the  Interstate  Ck>mmerce  Commission  has  pages 
and  pages  of  forms  that  attempt  to  get  that  itemized  down  to  the 
last  penny,  and  yet  it  is  humanly  impossible  to  divide  it  accurate  and 
exactly  between  the  two. 

But  we  are  up  against  the  necessity,  that  Is,  if  we  get  that  far — 
we  would  be  up  against  the  necessity  of  doing  tliat  sort  of  a  thing 
in  this  case  as  to  the  chain  business.  It  is  for  you  to  consider  whether 
this  witness  gave  an  honest  estimate;  whether  he  was  competent  to 
give  an  honest  estimate ;  whether  you  believe  you  should  rely  on  that 
estimate ;  whether,  as  business  men,  you  believe  that  you  can  form  a 
better  estimate;  whether  some  or  all  of  the  considarations  that  he 
gave  which  led  him  to  come  to  the  25  per  cent  conclusion,  are  right 
or  not  right;  whether  you  want  to  reject  them  all  or  whether  you 
want  to  reject  some  of  them,  and  how  your  rejection  would  affect  the 
total  result,  as  nearly  as  you  can  come  to  any  such  conclusion.  I  say 
it  is  really  a  matter  of  more  or  less  expert  Judgment,  although  a 
business  man  can  form  a  competent  (pinion  as  to  such  things.  For 
instance,  the  fact  that  you  can  add  a  certain  department  to  your 
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business  without  increasing  the  overhead  expenses  would  not  Justus 
you  in  charging  no  part  of  the  overhead  expenses  to  that  new  depart- 
ment When  you  come  to  a  case  lilse  this  and  you  have  to  detennlne 
what  the  profits  are,  if  any,  in  that  new  d^artment,  that  is  not  fair. 
The  fact  that  you  can  add  something  on  without  its  costing  yon  any 
more,  does  not  malce  that  department  cost  you  nothing;  it  still  coats 
you  and  you  would  have  to  divide  up  on  some  fair  basis  of  division 
as  between  all  the  others;  each  of  the  others  would  cost  you  that 
much  less  as  you  charge  that  department  with  some  part  of  your 
expenses.  So  that  particular  system,  if  that  was  adopted,  would  not 
be  a  fair  basis  of  division.  On  the  other  hand,  if  the  entire  business 
requires  advertising  in  a  catalogue,  and  if  the  chain  business  were  15 
per  cent  of  the  entire  business,  and  if  its  share  of  the  advertising 
were  1  per  cent  or  one-tenth  of  1  per  cent,  or  what  not — ^I  am  not 
^ving  you  the  figures,  I  am  only  giving  you  an  example — then  of 
course  it  would  not  be  fair  to  the  chain  department  to  say  that  the 
chain  department  should  bear  15  per  cent  of  the  advertising  expensu. 
I  merely  give  you  these  as  examples,  to  put  it  up  to  you  to  determine, 
as  business  men,  in  how  far  you  believe  the  estimate,  the  opinion  on 
this  question  to  be  sound,  If  honest,  and  whether  or  not  you  believe 
it  to  l>e  honest,  and  if  not,  what,  as  business  men,  you  yourselves  can 
say  on  the  subject  if  you  can  say  anything — because  you  have  to  be 
able  to  say  this  is  more  than  a  mere  guess;  this  Is  an  approximate 
result  based  on  genuine  business  methods.  So  much  for  those  con- 
siderations. 

We  come  back  to  the  vital  and  fundamental  question.  Have  these 
defendants  committed  the  wrong  which  they  are  charged  to  have  com- 
mitted and  which  is  charged  to  have  resulted  in  this  damage  to  the 
plaintiff? 

Opinions  of  business  men  differ  very  widely  in  this  country  on  what 
is  the  best  policy  for  the  country  in  merchandising  articles.  There 
are  a  great  many  people  who  believe  that  a  manufacturer  getting 
out  his  own  articles  should  have  the  right  to  say  "  I  want  this  arti- 
cle sold  at  a  definite  stated  price,  and  I  won't  let  anyl)ody  sell  It  at 
less  than  that  price;  it  is  going  to  hurt  me  to  have  it  sold  at  less 
than  that  price.  If  I  can  put  it  all  over  the  country  and  If  I  can 
assure  everybody  who  handles  it  that  when  he  pays  me  $3  and  when 
I  put  $5  as  the  price,  that  he  is  going  to  make  $2  and  that  the  cus- 
tomer who  wants  that  article  has  to  pay  $6,  whether  It  comes  to 
John  Brown  or  John  Smith  or  to  anyl>ody  else ; "  I  say  the  manu- 
facturer can  well  believe  that  under  such  a  systeni  he  will  tremen- 
dously increase  his  sales;  and  he  can  well  believe  and  many  people 
in  this  country  do  believe  that  price  cutting  is  veiy  pernicious  and 
detrimental;  that  the  manufacturer  can  not  market  his  goods  with 
the  same  efl^ciency  under  a  price-cutting  regime  as  he  could  if  he  waa 
permitted  to  control  the  price  at  which  these  articles  could  be  sold. 
And  there  have  been  frequent  attempts,  never-ending  attempts,  to 
have  that  principle  adopted  by  law  as  the  policy  of  this  country; 
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and,  as  I  say,  there  la  no  qneation  but  the  peofde  are  divided  in 
opinion  as  to  its  advisability,  and  there  is  no  question,  too,  that  all 
those  who  are  going  to  profit  by  the  one  mle  are  in  favor  of  it  and 
all  those  who  are  going  to  inx>fit  by  the  other  mle  are  in  fkvor  of 
the  other  mle,  and  the  people  who  are  not  going  to  profit  either 
way  are  divided  as  to  what  is  the  best  thing  for  the  country. 

But  it  is  not  for  you  or  for  me,  in  this  case,  to  base  our  conclusions 
on  whether  we  think  that  principle  is  sound,  or  the  other  principle 
is  sound,  because  the  law  of  the  country  has  been  settled,  and  it  has 
been  settled  the  other  way ;  and  until  Congress  changes  the  law  yon 
and  I,  in  the  trial  of  cases,  are  bound  by  what  the  law  actually  is; 
and  under  the  law  that  was  in  force  during  the  time  in  question 
(and  I  am  not  going  to  discuss  what  the  law  was  before  that  because 
it  is  immaterial,  utterly  immaterial  in  this  case,  whether  the  law  was 
clear  or  whether  it  was  not  clear;  and  whether  it  was  one  way  or 
whether  it  was  the  other  way,  the  question  is  what  was  the  law  dur- 
ing the  period  now  in  question),  the  law  during  the  period  now  in 
question  was  and  is  that  a  manufacturer  can  not  control  the  resale 
price  of  his  goods,  and  it  does  not  make  any  differoice  whether  it  is 
an  ordinary  commodity  that  anybody  could  manufacture  or  whether 
it  is  something  that  has  acquired  a  peculiar  value  because  of  his 
name  connected  with  it,  his  trade-mark  on  the  article,  or  whether 
it  is  something  which  nobody  but  he  can  manufacture,  because  he 
has  been  given  a  copyright  on  it,  or  whether  it  is  something  that 
nobody  but  he  can  manufacture  without  his  consent  because  he  has 
been  given  a  patent  on  it  They  are  all  alike ;  the  manufacturer  can 
not  legally  control — I  mean  legally  control  throughout  the  country 
by  any  general  scheme  to  control  and  to  prevent  such  competition  in 
the  article  as  to  the  prices  at  which  they  should  be  marketed,  whether 
by  jobbers  or  by  dealers,  the  resale  price. 

Now,  a  patent  gives  a  man  a  certain  monopoly  Just  as  a  trade-mark 
gives  him  a  certain  monopoly.  Trade-marks  differ  from  a  patent  be- 
cause a  trade-mark  really,  in  effect,  merely  means  that  I  made  these 
goods ;  anybody  else  can  go  out  and  make  the  same  goods.  John  can 
say  this  is  John's  goods  and  Henry  can  say  this  is  Henry's  goods,  and 
jUst  because  they  are  John's  goods  people  may  be  willing  to  pay  more 
than  Just  because  they  are  Henry's  goods ;  and  the  goods  may  be  ex- 
actly the  same,  and  yet  John  has  a  certain  kind  of  monopoly  on 
John's  goods  because  they  are  his,  because  he  has  made  them.  A 
patent  monopoly  is  something  diff^ent  A  patent  gives  a  man  a  right, 
the  sole  right,  to  make  that  article.  Nobody  else  can  do  it  without 
his  consent  and  without  his  license.  That  monopoly,  tmlike  most 
monopolies,  is  perfectly  legal  and  perfectly  valid;  instead  of  being 
denounced,  as  many  monopolies  are,  it  is  encouraged  by  the  laws  of 
this  country,  and  it  has  been  to  the  redounding  benefit  of  the  country 
that  patents  have  been  encouraged  and  fostered.  But  that  monopoly 
is  not  as  broad  as  a  good  many  peoule  thought  it  was  or,  perhi4;i8» 
bUU  think  it  is. 
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The  peculiar  thing  about  the  patent  monopoly  is  that  yon  can  pre- 
vent anybody  else  from  making  your  article  and  you  do  not  evoi  have 
to  make  It  yourself.  If  you  can  get  a  patent  on  a  Weed  diain,  we 
will  say,  the  result  of  the  monopoly  that  the  law  gives  you  is  that 
you  can  keep  Weed  chains  out  of  the  market ;  you  do  not  need  to  make 
them/  and  still  you  can  prevent  other  people  from  utilizing  your  pat- 
ented idea.  That  is  a  tremendous  power,  but  it  is  a  perfectly  legal 
power.  The  limit  to  that  power,  however,  is  this:  That  if  you  make 
the  article,  or  if  you  authorize  somebody  else  to  make  it  and  if,  liaving 
made  it,  you  put  it  on  the  market  and  sell  it  or  authorize  somebody 
to  put  it  on  the  market  by  selling  it,  when  the  goods  get  into  the 
hands  of  your  first  purchaser  they  are  Just  exactly  like  all  other  ar- 
ticle ;  they  stand  on  an  equality ;  you  can  not  tie  up  that  article  after 
you  have  sold  It  any  more  than  you  can  tie  up  a  pound  of  sugar  after 
you  have  sold  that  It  is  then  free,  so  far  as  restraint  of  trade  is  con- 
cerned, from  the  patent  monopoly. 

You  have  a  monopoly  not  only  to  manufacture ;  you  have  a  monopoly 
to  sell ;  you  have  a  monopoly  to  use ;  and  there  has  been  c<msldarable 
confusion  heretofore,  and  up  to  the  time  that  we  are  interested  in,  <w 
nearly  up  to  that  time,  and  in  some  respects  since  that  time,  as  to  the 
limitations  that  this  right  to  sell  and  to  use — this  monopoly  rig^t  to 
sell  and  to  use  gives  to  a  patentee.  But  this  much  is  dear — at  least,  it 
will  be  for  your  purposes.  This  much  is  dear,  that  this  monopoly  to 
sell  does  not  give  you  any  right,  after  you  have  once  sold,  to  control  the 
further  disposition  of  the  article  because  it  is  a  patented  artide,  any 
more  than  if  it  was  not  a  patented  article.  Tour  monopoly  is  to  manu- 
facture ;  your  monopoly  further,  after  you  have  manufactured,  is  to  sdL 
If  you  have  manufactured,  you  can  give  somebody  else  a  monopoly 
to  sell  that  which  you  have  manufactured,  but  that  does  not  mean 
that  you  can  sell  him  what  you  have  manufactured  and  still  give  him 
a  selling  monopoly  because  of  your  patent  rights,  because  the  moment 
you  sell  him  what  you  have  manufactured  you  have  exhausted  yonr 
patent  monopoly;  after  selling,  and  when  they  reach  his  hands,  they 
are  just  like  any  other  article.  But  if  you  do  not  sell  the  article  that 
you  manufacture  under  your  patent ;  if  you  Just  hand  It  over  to  him 
as  your  agent,  then  you  can  give  him  the  same  selling  rights  that  you 
yourself,  as  the  patentee,  would  have. 

Now,  in  this  case  there  is  no  question  of  the  Weed  Chain  Oompany 
handing  over  any  of  its  patent  monopoly  to  the  Motor  Car  Equlpm^it 
Company.  In  this  case  there  is  no  question  of  any  agency  in  the 
true  sense  of  the  word  between  the  Weed  Chain  Company  and  the 
Motor  Car  Equipment  Company.  The  transactions  between  the  two, 
so  far  as  the  evidence  in  this  case  shows,  involved  a  sale  by  the 
Weed  Chain  Company  to  the  Motor  Car  Equipment  Company,  what 
is  called  an  exclusive  agency  or  an  ag^icy,  whether  exduslve  or  not, 
practically  an  exclusive  agency,  under  the  testimony,  of  the  Motor 
Car  Equipment  Company  for  this  metropolitan  district— althou^  the 
testimony  shows  that  at  least  one  taxicab  company  or  garage  com- 
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pany,  if  not  others,  bought  direct  from  the  Weed  Ohain  Company. 
But  this  practically  exclusive  agency  was  an  agency  only  in  the 
sense  that  under  the  arrangement  between  the  Weed  Chain  Company 
and  the  Motor  Car  E>|uipment  Company,  the  Weed  Chain  Company 
practically  was  not  to  have  direct  dealings,  with  certain  exceptions, 
with  people  in  this  metropolitan  district,  but  it  was  to  refer  them  to 
the  Motor  Car  Equipment  Company  and  the  Motor  Car  Equipment 
Company  was  to  deal  with  them;  in  other  words,  the  Motor  Car 
Equipment  Company  was  the  distributor  of  the  product  of  the  Weed 
Chain  Company,  not  because  it  was  an  agent  of  the  Weed  Chain 
Company,  but  because  it  was  a  purchaser  of  the  Weed  Chain  Company 
products,  and  because,  practically  speaking,  other  people  w«re  not 
sold  to  by  the  Weed  Chain  Company  in  this  particular  district  after 
December  1,  1913. 

Now,  in  and  of  itself  there  is  nothing  wrong  in  a  mannfacturer, 
whether  of  a  patented  article  or  of  an  unpatented  article,  adopting 
any  particular  method  of  marketing  his  product;  in  and  of  itself 
there  is  nothing  wrongful  in  the  Weed  Chain  Company  determining 
that  it  is  not  hereafter  going  to  market  its  product  through  Jobbers, 
but  is  going  to  sell  direct  to  the  consumers  A  man  has  a  perfect 
right  to  say.  "  I  fix  the  price  of  my  product ;  I  want  to  get  it  into 
the  hands  of  the  consumer  at  tliat  price;  there  is  one  way  in  which 
I  can  succeed.  I  will  sell  to  everybody  alike,  for  his  own  use ;  more- 
over, I  will  sell  one  article  to  each  person;  I  will  not  sell  him  any 
more  than  he  needs  for  his  own  use."  That  Is  perfectly  legal,  per- 
fectly proper,  if  a  man  wants  to  do  It  Of  course,  we  would  not  do 
much  business  in  this  country  if  people  adopted  any  such  archaic 
system.  Practically  speaking,  of  course,  they  do  not  do  it,  but  a 
man  has  a  right  to  do  it  if  he  wants  to.  He  has  a  right  to  cut  out 
the  jobbers  if  he  wants  to  and  deal  only  with  dealers,  sell  only  to 
the  retail  store,  because  they  are  the  ones  that  come  into  direct 
contact  with  the  consumer  and  because  he  believes  he  is  going  to 
sell  more  and  that  he  is  going  to  be  able  better  to  keep  up  his  prices, 
to  get  the  public  to  pay  the  prices  that  he  figures  they  ought  to  pay, 
and  he  has  a  right  to  deal  only  with  dealers  if  he  wants  to;  or  he 
has  a  right  to  deal  only  with  jobbers  if  he  wants  to ;  if  he  thinks  that 
the  business  can  best  be  conducted,  at  least  his  business  can  best  be 
conducted,  by  dealing  only  with  people  who  sell  only  wholesale  or 
primarily  wholesale,  he  has  a  perfect  right  to  do  that  and  say  "  I 
will  not  deal  with  dealers,'*  or  he  has  a  perfect  right  to  say  "  I  will 
only  deal  with  one  house  " — whether  in  the  whole  country  or  whether 
he  divides  the  country  into  districts — and  in  my  judgment  he  has  a 
right  to  say,  if  there  is  no  other  illegality  in  it,  that  in  one  part  of 
the  country  he  is  going  to  deal  with  consumers  only ;  that  in  another 
part  of  the  country  be  is  going  to  deal  with  dealers  only;  that  in 
another  part  of  the  country  he  is  going  to  deal  with  Jobbers  only; 
and  that  in  another  part  of  the  country  be  is  going  to  deal  with  one 
house  only. 
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In  all  that,  there  is  nothing  inherently  illegal,  if  that  to  the  way 
he  can  best  and  most  efficiently  market  his  article.  There  in  no  law 
that  I  know  of  that  forbids  him  to  do  it ;  and  so,  too,  If  he  deals,  as 
in  this  case,  in  the  metropolitan  district  with  the  one  house,  that 
house  again  has  a  right  to  formulate  its  own  policy — how  it  is  going 
to  market  its  goods  and  whether  it  can  best  deal  through  Jobbing 
houses,  or  whether  it  can  best  deal  through  dealers  or  through  both 
at  different  rates  or  at  the  same  rate  or  directly  to  the  consumer.  But 
these  plans  can  not  be  made  the  basis  of  a  scheme  unduly  to  restrain 
interstate  conmierce,  and  it  is  an  undue  restraint  of  interstate  com- 
merce to  tie  up  or  to  attempt  to  tie  up,  whether  by  contract  or  by 
threat,  or  by  a  practical  threat  of  cutting  off,  attempt  to  tie  up  com- 
I>etition,  attempt  to  compel  the  people  to  whom  the  goods  have  been 
sold  and  who  own  those  goods,  to  market  them  at  this,  that,  or  the 
other  certain  definite  price. 

And  if  these  things  which  a  man  has  a  p^fect  right  to  do  are  done 
as  part  of  a  general  schone  unduly  to  restrain  competition  as  between 
the  parties  who  are  to  own  these  goods  and  their  subsequent  market- 
ing of  them,  the  s<^eme  is  illegal  and  the  steps  taken  pursuant  thereto 
are  illegal,  and  if  they  result  in  damages  to  any  person,  he  may 
bring  such  an  action  as  is  here  brought  Now,  I  have  said  unduly  to 
restrain  competition ;  I  have  said  that  a  manufacturer  can  divide  up 
the  territory  and  designate  one  person  in  each  territwy  to  whom, 
alone,  he  will  sell  his  goods.  Of  course,  if  he  merely  puts  his  goods 
into  the  hands  of  that  person  as  his  agent,  then  he  himself  to  acting 
through  that  agent  and,  through  that  agoit,  he  can  do  the  same  thing 
he  could  have  done  ori^nally.  But  that  is  not  this  case.  He  can  go 
further  than  that ;  he  can,  as  I  say,  designate  one  person  in  each  dis- 
trict; he  can  not  compel  that  person  to  agree,  and  if  there  to  an 
agreement  or  understanding  between  th^n,  and  if  the  designation  to 
based  on  the  understanding  or  agreement  between  them,  whether  it 
to  in  writing,  whethar  it  to  by  word  of  mouth,  wliether  it  to  by  look- 
ing into  each  others  eyes  or  in  any  other  way  in  which  men  come  to 
an  understanding  or  agreement,  if  it  to  under  an  agreement  that  the 
manufacturer  shall  control  the  policy  as  to  the  resale  price,  or  that 
the  first  purchaser  shall  control  and  the  manufacturer  shall  assist 
him  in  controlling  the  subsequent  resale  i»rice  to  the  people  to  wh<Hn 
he  s^ls,  the  agreement  to  illegal  because  it  to  in  restraint,  and  it  to 
in  undue  restrahit  of  interstate  commerce. 

It  may  be  illegal  in  another  way,  however,  and  it  may  unduly  re- 
strain commerce  in  another  way.  Suppose  the  country  were  divided 
up,  like  the  country  to  divided  up,  for  the  purposes  of  our  Federal 
courts,  into  nine  circuits,  and  one  dealer  to  appointed  or  one  distrib- 
utor to  appointed  in  each  of  these  nine  circuits,  and  the  goods  are 
sold  to  that  distributor  in  that  circuit  That  distributor  can  fix 
hto  own  price  at  which  he  is  going  to  sell  those  goods,  and  he  owns 
those  goods,  and,  unhampered,  he  can  s^l  them  wherever  he  pleases, 
at  least  wherever  he  pleases  in  thto  country ;  he  can  engage  In  inter* 
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state  commerce  in  those  goods.  Or,  to  make  the  example  better, 
instead  of  nine  circuits,  suppose  there  is  a  distributor  appointed  in 
each  one  of  our  States.  'Now,  that  distributor,  if  he  owns  those 
goods,  can,  as  I  say,  as  a  matter  of  law,  fix  his  own  price  at  which 
he  is  going  to  market  those  goods,  whether  he  markets  them  through 
jobbers  or  dealers  or  direct  to  the  consumer;  he  can  sell  them  any 
place  that  he  pleases  because  they  are  his,  and  if  these  48  distribu- 
tors or  any  part  of  them  were  to  get  together  and,  for  the  purpose 
of  preventing  competition  between  them,  and  particularly  preventing 
the  cutting  of  prices,  because  that  is  what  competition  is  apt  to  result 
in,  in  either  better  prices  for  the  consumer  ultimately,  or  better  serv- 
ice, or  what  not — if,  for  the  purpose  of  preventing  the  competition, 
any  two  or  more  of  these  pe<^le  were  to  get  together  and  agree  not 
to  invade  one  another's  State  and  to  restrict  his  dealings  to  his  own 
State  in  which  he  happens  to  have  his  place  of  business,  that  agree- 
ment would  be  an  Illegal  restraint  of  trade  between  the  States  in 
that  article,  and  the  fact  that  it  is  a  patented  article  would  not  save 
it  from  illegality;  and  the  fact  that  the  patentee  could  ori^nally 
have  given  a  territorial  license  to  each  person  in  the  48  States,  ^v- 
ing  him  the  sole  right  to  manufacture  and  sell  in  that  State,  would 
not  enable  these  dealers  to  i^et  together  in  that  way.  Nor  would  it 
enable  the  manufacturer,  in  appointing  these  dealers,  to  exact  from 
them  an  obligation  similar  to  that  which  I  have  Just  spoken  of  and 
which  I  have  assumed  to  exist  between  the  dealers  themselves,  be- 
cause if  these  dealers  can  not  agree  among  themselves  that  each  of 
them  is  going  to  stick  to  his  own  territory  and  not  invade  the  other's 
territory,  and  thereby  suppress  competition  in  interstate  commerce  in 
this  article,  the  manufacturer  can  not  exact  or  compel,  and  an  agree- 
ment or  understanding  between  them  aimed  at  exacting  or  compelling 
the  restriction  of  the  owner  of  the  property  to  whom  the  article  was 
sold,  one  who  has  paid  his  money,  who  owns  it,  to  any  particular 
territory  in  the  disposition  of  his  property,  is  illegal  under  the  Sher- 
man Act. 

Now,  gentlemen,  it  is  for  you  to  say  what  the  facts  in  this  case 
are;  it  is  for  you  to  determine  whether  the  Weed  Chain  Company 
and  the  Motor  Car  Equipment  Company  entered  into  this  relation. 
Ton  have  heard  the  history  of  the  change  about  this  time  in  owner- 
ship of  the  Motor  Car  Equipment  Company,  and  I  will  not  go  into 
the  fkcts,  as  I  said  before,  because  they  have  been  fully  r^earsed, 
and  I  have  no  doubt  they  are  Just  as  fresh  in  your  mind  as  they 
were  yesterday  when  both  sides  presented  the  facts  to  you. 

It  is  for  you  to  say  whether,  at  about  this  time,  the  Weed  Chain 
Company  conceived  a  plan  to  control  the  reselling  price  of  its  arti- 
cles and  whether,  as  part  of  that  plan,  it  made  the  Motor  Car  Equip- 
ment Company  its  distributor  in  New  York,  and  whether  the  Motor 
Car  Equipment  Company  Joined  with  it  and  became  its  distributor 
in  the  metropolitan  district  as  part  and  parcel  of  a  general  scheme 
thus  to  restrict  competition  as  between  those  into  whose  hands  the 
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goods  would  come  by  purchase  and  restrict  compedtioa  betwem  them 
in  the  interstate  commerce  of  this  coontry. 

If  you  find  that  they  did,  you  tiien  will  find  that  they  are  guilty; 
and  if  you  fall  by  the  preponderance  of  evidence  to  find  that  they  did 
80,  then  they  are  not  guilty  of  the  thing  that  is  charged  against  th^n 
in  this  case. 

Now,  as  I  said  in  the  beginning,  It  does  not  follow,  if  you  do  find 
that  they  are  guilty,  that  it  Is  these  acts  that  caused  the  damage  to 
the  Lowe  Company,  If  the  Lowe  Company  were  damaged.  A  man  has 
got  a  right  to  say,  "  I  won't  deal  with  a  certain  person  " — that  is  not 
an  undue  restraint  of  competition.  He  doesn't  have  to  give  his  goods 
to  everybody,  he  doesn't  have  to  give  his  goods  to  anybody;  as  I 
said  before,  he  can  deal  with  one  man.  It  Isn't  even  an  undue  re- 
straint of  competition,  undue  restraint  of  trade  within  the  Sherman 
Act,  whatever  else  it  may  be,  to  induce  somebody  else  not  to  deal  with 
a  certain  individual.  It  may  be  a  wrong ;  there  are  plenty  of  circum- 
stances  under  which  a  man  who  influences  another  not  to  deal  with 
a  third  person  may  be  guilty  of  a  wrong  and  may  be  subject  to  a  suit ; 
but  all  cases  of  that  kind  do  not  come  within  this  law,  because  all 
cases  of  that  kind  do  not  amount  to  an  undue  restraint  of  competi- 
tion. In  other  words,  an  undue  restraint  of  competition  does  not 
refer  to  some  single  instance,  and  a  man  may  object  to  the  Lowe 
Motor  Supplies  Company  handling  his  goods,  not  as  part  of  a  general 
scheme,  but  Just  because  it  is  the  Lowe  Motor  Supplies  Company, 
Just  as  he  may  object  to  dealing  with  a  red-headed  chap — ^he  doesn't 
have  to.  He  may  even  conceive  that  it  is  going  to  be  injurious  to 
his  particular  product  if  a  red-headed  chap  handles  It,  and  when  he 
sells  to  somebody  he  may  induce  that  person  to  agree  that  he  won*t 
sell  to  any  red-headM  man.  That  would  not  be  an  undue  restraint  of 
competition.  It  might  be  wrongful.  Or,  he  may  conceive,  rightly  or 
¥iTongly,  that  some  particular  individual  is  so  distasteful  to  him,  tor 
any  reason,  that  he  doesn't  want  him  to  get  his  product  That  would 
not  be  an  agreement  and  an  attempt  to  compel  and  an  attempt  to  pre- 
vent that  man  from  getting  his  goods,  even  though  it  resulted  In  driv- 
ing that  single  individual  out  of  business — it  would  not  be  an  undue 
restraint  of  competition,  it  would  not  necessarily  be  an  undue  re- 
straint of  competition  within  the  Sherman  Act,  although,  as  I  say, 
it  might  be  a  very  wrongful  thing.  It  might  not  even  be  a  wrongful 
thing.  One  can  readily  conceive  of  cases  In  which  a  man  would  be 
Justified  in  law  in  not  only  not  selling  to  some  one  individual  but  in 
attempting  in  every  honest  way,  by  persuasion,  by  agre^nent,  to  pre- 
vent that  man  from  getting  his  product  Suppose,  for  instance,  the 
Lowe  Motor  Company,  In  marketing  these  Weed  chains,  had  declared, 
"Why,  we  keep  these  because  people  want  them,  but  they  are  the 
worst  thing  you  could  possibly  use;  they  are  going  to  rip  your  tire 
up;  we  warn  you  against  them,"  the  Weed  Chain  Company  and  the 
Motor  Car  Equipment  Company  would  not  only  have  a  legal  right  not 
to  sell  them,  but  they  would  have  both  a  legal  and  a  moral  rls^t,  not 
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only  cmtslde  of  the  Sherman  Act,  bat  outside  of  any  prohibition  of  the 
law,  to  do  everything  they  possibly  conld  to  prevent  Weed  diains 
from  getting  into  their  hands;  they  would  be  justified  in  that  action,  in 
my  judgment  Now,  they  might  conceive  that  a  man  who  cuts  the 
price  of  goods  is  just  as  bad  a  fellow  as  a  man  who  lies — at  least, 
who  they  think  lies — about  the  character  and  quality  of  their  goods. 
They  may  perfectly  honestly  believe  that  their  goods  ought  to  sell  at 
the  list  price  to  the  consumer,  and  that  it  is  very  detrimental  to  their 
business  if  a  dealer  cuts  that  list  price ;  and  they  may  believe,  there- 
fore, that  they  have  an  honest  right  to  do  all  in  their  power  to  pre* 
vent  a  dealer  who  cuts  the  price  from  getting  their  goods.  But,  the 
lav/  says  that  a  man  has  a  perfect  legal  right  to  cut  the  price.  The 
law  says,  tha*efore,  that  that  is  no  justification  for  their  doing  things 
to  prevent  him  from  dealing  with  others.  It  would  not  necessarily  foN 
low,  if  it  were  an  isolated  instance,  that  it  would  come  within  the 
Sherman  Act  even  though  it  might  be  another  wrong ;  but  if  it  is  part 
of  a  general  scheme  to  prevent  price  cutters  from  getting  the  goods, 
if  it  is  part  of  a  general  scheme  to  prevent  price  cutting,  and  th^eby 
to  maintain  what  they  honestly  conceive  to  be  to  their  best  interests, 
the  law  at  the  pr^^nt  time,  or  up  to  the  present  time,  has  declared 
that  not  to  be  to  the  best  interests  of  the  people  of  the  United  States. 
However  well  intentioned  they  may  be,  however  honest  they  may  be, 
they  would,  nevertheless,  be  guilty  of  a  wrongdoing. 

Now,  while  the  pleadings  in  this  case  are  not  evidence  before  you, 
you  have  a  right  to  consider  the  statements  of  couns^  in  addressing 
you;  you  have  a  right  to  consider,  moreover,  the  issues  as  made  by 
the  pleadings.  You  have  a  right  to  consider  whether  they  are  ihtov^i 
or  not  You  have  a  right  to  consider  the  fact  that  issues  were  made 
for  submission  to  you,  and  the  question  whether  or  not  evidence  was 
introduced  to  sustain  those  issues,  and  whether  they  have  been  sus- 
tained, as  bearing  on  the  credibility  of  the  witnesses,  and  the  truth 
of  the  versions  given  as  actuating  the  parties  in  their  dealing  or 
refusal  to  deal. 

I  said  that  the  Weed  Chain  Company  and  the  Motor  Car  Equipment 
C(Mnpany  did  not  have  to  deal  with  Lowe.  I  said  that  there  might 
be  reasons  which  would  justify  them  not  only  in  not  dealing,  but  in 
agreeing  not  to  deal  with  them,  without  subjecting  them  to  penalties 
under  this  act,  and  there  might  have  been  reasons  which  would 
permit  this  without  subjecting  them  to  any  penalty  whatsoever.  Cer- 
tain reasons  were  alleged  and  stated,  which  it  was  claimed  furnished 
the  reason  for  the  acts  of  the  parties  in  this  case.  It  is  for  you  to 
consider  how  much,  if  any,  evidence  has  been  introduced  bearing  on 
these  is8ae&  It  is  for  you  to  consider  whether  in  the  end  the  actions 
of  the  parties  as  against  this  plaintiff  were  based,  not  on  a  general 
scheme  to  restrain  competition  in  the  manner  that  I  have  described* 
but  purely  out  of  some  personal  considerations  that  affected  this 
party  that  did  not  affect  the  trade  generally,  that  did  not  affect  them 
as  part  of  a  general  scheme  in  connection  with  the  maintenaiioe  of 
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prices.  Then,  eren  though  the  defendants  were  guilty,  even  tiiongh 
yon  find  the  defendants  gnllty  of  unduly  restraining  interstate  com- 
merce, if  you  should  be  of  the  opinion  that  their  acts  in  connection 
with  the  Lowe  Company  were  not  part  of  that  scheme,  but  something 
entirely  independent  of  it,  and  were  brought  to  bear  against  Lowe 
because  of  these  pergonal  reasons  which  had  to  do  with  him  and 
with  his  company,  and  had  not  to  do  with  any  general  scheme,  th^i 
he  cannot  claim  to  be  damaged  because  of  the  illegal  scheme,  if  there 
was  one.  On  the  other  hand,  if,  in  your  judgment,  the  evidence  does 
not  bear  out  any  such  defence,  and  if  in  your  judgment  the  dealings 
with  Lowe,  or  the  failures  to  deal  with  Lowe,  were  a  part  of  any 
such  general  scheme  as  we  were  talking  about,  if  you  find  that  there 
was  any  such  general  scheme,  then  it  would  be  necessary  to  conclude 
that  the  damage  he  suffered,  if  any,  is  the  result  of  that  illegal 
sdieme,  and  part  of  its  purpose. 

Gentlemen,  any  exceptions? 

Mr.  Tkbbt.  Would  your  honor  prefer  to  have  them  now? 

The  CouBT.  The  practice  in  the  Federal  court  Is  to  take  exceptions 
before  the  jury  retires  from  the  box. 

Mr.  VoBHAUs.  Plaintiff  has  no  exceptions  whatever. 

Mr.  McMahon.  If  your  honor  please,  the  defendant  the  Weed  Chain 
Tire  Grip  Company  excepts  to  that  portion  of  your  honor's  charge 
where  you  say,  in  substance,  that  an  agreement  whereby  a  manufac- 
turer and  another  party  fix  an  exclusive  territory  in  which  each  can 
sell,  and  that  the  one  can  not  invade  the  territory  of  the  other,  is 
illegal  under  the  Sherman  law. 

The  CoTTBT.  May  be  illegal. 

Mr.  McMahon.  May  be  illegal  under  the  Sherman  Act.  I  take  an 
exception  to  that 

The  defendant  excepts  to  that  part  of  your  honor's  charge  where 
you  stated  in  substance  that  the  owner  of  a  patent  can  not  control 
the  resale  price  of  his  patented  article. 

The  defendant  excepts  to  that  part  of  your  honor's  charge  where 
you  say,  in  substance,  although  the  charge  is  based  upon  the  violation 
of  a  statute  which  Is  a  criminal  statute,  nevertheless,  that  this  is  a 
dvil  case  and  that  the  plaintiff  is  not  bound  to  convince  the  jiuy  be* 
yond  a  reasonable  doubt 

I  except  to  that  part  of  your  honor's  charge  where  you  state,  in 
substance,  that  what  the  law  was  prior  to  this  case,  is  inmiaterial. 

The  CouBT.  That  Is,  prior  to  Decwnber  1,  1918. 

Mr.  McMahon.  I  except  to  that  part  of  your  hon<»r*s  charge  where 
you  state,  in  substance,  that  a  manufacturer,  either  the  owner  of  a 
patent,  or  the  manufacturer  of  any  goods,  can  not  control  the  resale 
price  at  which  a  jobber  may  market  those  goods.  Also  the  same  ex- 
ception as  to  a  retailer. 

I  would  like  to  note  an  exception  with  refer^ce  to  a  patented  ar- 
tide,  that  once  the  patented  article  is  sold  or  dicq;>06ed  of  by  the 
patentee 
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The  OoDBT.  I  said  "  sold." 

Mr.  McHahon.  Sold,  yes,  that  It  Is  treated  upon  the  same  basts  as 
any  other  property,  Irrespective  of  the  patent 

The  CouBT.  So  for  as  restraint  of  trade  Is  concerned. 

lir.  McMahon.  Your  honor  will  allow  ns  to  note  an  exception  to 
that 

I  ezc^t  to  that  part  of  your  honor's  charge  where  yon  state  that 
the  Jury  have  some  guides  In  the  testimony  upon  which  to  find  oat 
how  much  the  plaintiff  would  have  to  pay  to  get  chains  in  the  open 
market  and  how  much  they  could  have  sold  them  for. 

I  except  to  that  part  of  your  honor's  charge  where  you  say,  In  sub- 
stance, that  the  jury  may  use  the  estimates  of  witnesses  not  based  on 
the  books,  or  other  evidence  in  the  case,  in  determining  the  damages, 
if  any. 

The  CouBT.  I  didn't  say  any  such  thing  as  that  I  said  they  may 
use — ^w^,  the  point  of  difference  between  us  is  what  you  mean  by 
*'  not  based  on  the  evidence  in  the  case." 

lir.  McMahon.  I  mean  other  than  their  estimates. 

The  Court.  The  jury  may  consider  the  estimates  of  witnesses  based 
on  the  facts  as  testified  to,  taking  into  consideration  the  fact  that  th^ 
are  estimates. 

lir.  McMahon.  I  except  to  that  part  of  your  honor's  charge  where 
you  state  to  the  jury  that  there  is  no  question  of  agency  in  the  case 
in  the  true  s^ouEie  between  the  Weed  Chain  Company  and  the  Motor  Car 
Bquipment  Company ;  that  is,  that  there  is  no  evidence  in  the  case  to 
that  effect 

I  except  to  that  part  of  your  honor's  charge  where  you  state  that 
it  is  not  justifiable  to  refuse  to  sell  to  a  iHrlce  cutter. 

The  CouBT.  As  a  part  of  a  scheme  to  restrain  trade.  As  a  single 
individual  instance,  one  can  refuse  to  sdl  him  because  he  is  a  white 
man  or  a  black  man,  or  a  price  cutter  or  a  price  maintainer,  or  any 
other  reason,  and  it  would  not  have  anything  to  do  with  the  Sherman 
Act;  but  as  part  of  a  scheme  to  prevent  price  cutting  it  is  wrong.  I 
think  that  is  what  I  did  say. 

Mr.  VcttHAUS.  Yes ;  you  did. 

Mr.  McMahon.  Your  honor  will  allow  me  to  note  an  exception. 

The  CouBT.  Yes. 

lir.  McMahon.  I  ask  your  honor  to  charge  that  the  Weed  Chain 
Tire  Grip  Company  had  a  legal  right  to  refuse  to  sell  its  patented 
product  to  anybody  in  the  United  States  for  any  reason  it  saw  fit  or 
without  reason. 

Mr.  VoBHAUs.  Your  honor  did  charge  that  if  they  decided  not  to 
manufncture  or  sell 

The  CouBT.  I  charged  in  substance  so  much  of  that  as  in  my  Judg- 
ment is  sound,  and  with  such  limitation  as  makes  the  unqualified 
charge  unsound. 

Mr.  McMahon.  I  ask  your  iMmor  to  diarge  that  there  is  nothing  for- 
bidden by  the  Sherman  law  in  the  manufacturer  of  a  pataited  ar- 
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tide  consigiilng  or  selling  his  product  to  a  jobber  for  a  particular  ter- 
ritory, and  placing  certain  restrictions  upon  tbe  prices  at  which  the 
goods  are  to  be  sold. 

The  CJouBT.  I  think  that  is  already  covered  in  your  exceptions.  Oth- 
erwise, I  refuse  that 

Mr.  MgMahon.  Bxception. 

I  ask  your  honor  to  charge  that  the  plalntiir  had  no  legal  right  to 
purchase  goods  fnmi  the  Weed  Ghain  Tire  Grip  Company,  or  the  Motor 
Gar  Equipment  Company  at  40  off,  or  40  and  2  and  5  off,  and  the 
plaintifr  can  not  claim  any  damages  for  any  loss  of  profits  on  chains 
between  the  price  of  40  and  2  and  5  and  the  price  of  83^,  and  2  per 
cent  for  cash. 

The  CouBT.  I  think  I  have  covered  that  subject  matter,  contrary  at 
least  to  the  last  part  of  your  request,  by  my  statement  that  It  d^>ends 
upon  the  price  at  which,  under  such  an  unrestricted  market  as  the 
law  requires,  the  plaintiff  would  have  be«i  able  to  purchase.  As  I 
heretofore  stated,  as  an  individual  instance,  or  not  as  part  of  a 
scheme  to  restrain  competition,  there  was  no  right  in  the  plaintiff  to 
buy  at  any  particular  price,  or  to  buy  at  all  from  either  of  the  par- 
ties. But  the  wrong,  if  any,  is  in  the  und^'standing  or  agreement 
not  to  sell  at  any  price,  or  to  be  controlled  In  their  policy  t)y  the  other 
as  to  the  retail  price  at  which  goods  would  be  put  out  I  want  to 
emphasize  again,  in  connection  with  that  that  the  Weed  Chain  Com- 
pany has  a  perfect  right  in  my  judgment  to  appoint  one  distributor 
of  its  product  as  a  means  to  better  distribution  of  its  product  in  this 
particular  territory,  but  having  appointed  that  distributor  It  had  no 
right  to  control  the  selling  policy  of  that  distributor  as  to  the  goods 
that  that  distributor  purchased  from  the  Weed  Chain  Company. 

Mr.  McMahon.  I  note  an  exertion  to  that 

I  ask  your  honor  to  charge  that  the  distributor  itself  had  the  right 
to  fix  its  own  selling  policy,  and  to  s^  or  not  to  sell  to  any  p^non 
as  it  saw  fit 

vThe  CoxTBT.  Except  as  a  part  of  a  scheme  to  restrain  competi- 
tion, ye& 

Mr.  McMahon.  I  ask  your  honor  to  charge  that  the  plaintiff  can 
only  recover,  if  at  all,  its  actual  damages;  that  damages  that  are 
q;>eculative,  remote,  and  uncertain,  may  not  form  a  basis  for  a  legal 
judgment  and  that  th^re  must  be  some  evidence  other  than  conjecture 
or  unwarranted  estimates  of  witnesses. 

The  CouBT.  Yes,  I  charge  that  except  three  times  the  actual  dam- 
ages.   I  have  already  charged  that  I  think. 

Mr.  McMahon.  I  ask  your  honor  to  charge  the  jury  that  a  mere 
desire  or  request  Is  not  equivalent  to  an  agreem^it  and  falls  far 
short  of  an  agreement,  and  that  there  is  nothing  invalid  or  lmpr<q)er 
for  a  manufacturer  to  desire  or  request  the  maintenance  of  a  standard 
price  on  articles  of  commerce. 

The  CoTTBT.  That  is  sound,  if  it  is  merely  a  desire  or  request;  but 
if  it  is  part  of  a  general  scheme  to  maintain  prices,  and  that  sdieme 
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goes  beyond  a  niere  desire  or  request,  and  amounts  praetically,  eren 
though  without  words,  either  to  an  agreement  or  to  a  threat  to  cat 
off  supplies  in  case  the  desire  or  request  is  not  followed,  then  it  is 
no  longer  a  mere  desire  or  request 

Mr.  McMahon.  Will  your  honor  give  me  an  exc^ti<m  to  the  refusal 
to  charge  as  requested? 

The  OouBT.  Yes. 

Mr.  Terbt.  I  wish  your  honor  would  say  a  word  to  clear  up  a 
sentence  or  two  in  your  honor's  charge  in  which,  as  near  as  I  could 
get  the  language,  you  said  in  substance  this :  That  tlie  jury  may  deter- 
mine whether  the  witnesses  were  competent  to  give  estimates  of  an 
apportionment  of  overhead,  or  whether  you  wish  to  follow  your  own 
estimates  as  gained  from  your  own  experience.  I  didn't  get  that 
quite  clearly  myself,  and  if  your  honor  will  say  a  word  on  that  to  the 
jury  I  will  be  obliged. 

The  Coxnrr.  I  will  try  to  make  my  own  views  on  that  a  little 
clearer,  gentlemen.  The  apportionment  of  the  overhead  as  between 
the  chain  business  and  the  entire  business  is  a  matter  of  business 
Judgment,  in  a  business  conducted  as  this  was,  according  to  the 
evidence,  in  which  no  separate  allotm^its  were  made,  in  which  no 
separate,  distinct  department  was  maintained.  Now,  whether  25  per 
cent  or  100  per  cent,  or  200  per  cent,  or  any  other  per  cent,  either 
less  or  more,  or  in  between,  of  the  proportionate  expaise,  proportioned 
according  to  the  amount  of  business  in  chains  as  compared  with  the 
entire  business,  is  properly  chargeable  against  the  chain  profits,  is  a 
matter  of  business  judgment,  based  upon  the  nature  of  the  article 
and  the  character  of  the  business  as  developed  in  the  testimony. 
Now,  you  don't  have  to  accept  the  25  per  cent  estimate  if  in  your 
judgment  that  is  not  a  sound  estimate  based  upon  the  nature  of  the 
business  and  the  character  of  the  chain  department,  as  developed  in 
the  testimony.  You  heard  some  at  least  of  the  consid^ations  by 
w^ich  the  witness  sought  to  justify  his  reducing  of  the  percentage 
to  25  per  cent  It  is  for  you  to  determine  whether  any  or  all  of 
these  reasons  are  valid,  and  whether  as  a  result  the  25  per  cent  is 
the  proper  charge,  or  whether  it  ought  to  be  a  good  deal  more  than 
that,  or  any  more  than  that  Does  that  make  it  clear? 
•  Mr.  Tebbt.  Thahk  you. 

Mr.  VoBHAus.  May  I  ask  your  honor  to  charge,  in  connection  with 
that,  that  the  jury  has  a  right  to  consider  that  the  defendants  have 
not  called  any  one  in  the  automobile  accessory  business 

The  Court.  I  think  I  did  call  the  jury's  attenti<Mi  to  the  fact— that 
I  stated  that  this  was  a  matter  for  business  men,  as  experts,  to  give 
an  opinion  on  as  to  what  is  a  fair  basis,  and  therefore  the  oiHEM>r- 
tunity  was  given  to  either  side,  to  the  plaintiff  to  furnish  additional 
expert  judgment  on  the  matter,  or  for  the  defendant  to  offer  wit- 
nesses who  might  give  theirs,  and  we  have  only  Eisenstein  and  Lowe. 
[  think  Lowe's  testimony  on  that  was  not  stricken  out 

Mr.    VOBHAUS.      No. 


Digitized  by  VjOOQIC 


910  NOT  BEPOBTED. 

Oharge  to  the  Jury. 

The  GoTTBT.  I  don't  remember;  but  at  any  rate  that,  at  most,  is 
(^hat  we  have  on  that  point 

Well,  gentlemen,  that  concludes  the  charge.  I  hope  that  the  length 
of  my  talk  has  not  unduly  wearied  you  and  may  be  helpful  to  you 
In  clearing  the  issues  that  you  are  to  determine. 

Your  form  of  verdict  will  be:  We,  the  Jury,  find  the  defendants 
not  guilty,  or  We,  the  jury,  find  the  defendants  guilty,  and  we  assess 
the  plaintiflTs  damages  at  the  sum  of 

Mr.  VoBHAUs.  I  understand  that  in  a  civil  case  that  is  not  the 
form  of  verdict  It  is  simply  for  the  defendant  if  it  is  for  the  de- 
fendant, and  if  for  the  plaintiff  the  amount  of  damages 

The  CouBT.  Well,  my  ignorance  of  your  New  York  code  of  prac- 
tice leads  me  to  instruct  in  the  Illinois  form.  In  Illinois,  tn  a  tort 
case,  or  in  a  penalty  case,  that  is  our  form  of  verdict  Your  torm  of 
verdict  is 

Mr.  VoBHAus.  For  the  defendant,  or  for  the  plaintiff  and  name  the 
amount 

The  CJouBT.  Then,  gentlemen,  you  will  find :  We,  the  jury,  find  for 
plaintiff  and  assess  the  plaintiff's  damages  at  the  sum  of  blank  dol- 
lars, inserting  the  amount;  and  that  amount,  if  you  insert  anything, 
is  to  be  calculated  by  you  at  three  times  the  amount  of  the  actual 
damage;  or,  if  you  find  for  the  defendants,  you  will  say:  "We  find 
for  the  defendants." 

Mr.  VoBHAus.  The  verdict  is  not  written ;  it  is  rendered  orally. 

The  CouBT.  But  we  may  have  a  sealed  verdict 

Mr.  VoBHAus.  If  it  is  sealed ;  yes. 

The  FoBEMAN  OF  THE  JuBT.  Do  WO  take  any  memoranda  in? 

The  GouBT.  You  can  have  any  or  all  of  the  exhibits  that  you  want 

The  FoBEMAN.  Not  the  exhibits,  but  a  memorandum  as  to  the 
method  of  estimating  damages. 

The  CouBT.  I  am  not  allowed  to  give  that 

The  FoBEMAN.  It  has  been  a  long  case 

Mr.  VoBHAUs.  You  mean  you  can't  remember  the  figures,  is  that  It? 

The  FoBEMAN.  Yes,  undoubtedly.  If  the  jury  should  reach  the 
question  of  damages,  your  honor 

The  GouBT.  If  you  want  any  testimony  read  to  you  as  to  what  the 
witness  has  testified  on  this  subject,  you  may  have  it  read  to  yoi( 
but  I  have  no  right  to  give  you  in  writing  part  of  the  testimony  In 
the  case,  and  that  is  what  it  comes  to. 

The  FoBEMAN.  We  can  ask  for  it  later,  can  we^  if  necessary? 

The  OouBT.  You  can  come  in  here  and  ask  to  have  read  to  you  any 
part  of  the  evidence  that  you  want  to  have  read  to  you,  If  you  find 
it  necessary  to  have  any  part  read  to  you. 

Mr.  VoBHAUs.  If  your  honor  please,  is  there  any  objection  to  writ- 
ing out  on  a  piece  of  paper  the  totals  of  the  sales  and  purdiases  of 
the  different  periods,  for  the  assistance  of  the  memory  of  the  Jury? 

The  CoxTBT.  The  court  has  nothing  to  say  on  that 
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Mr.  VoBHAUS.  Have  you  any  objection  to  that,  taking  K  right 
from  the  testimony? 

Mr.  McMahon.  I  think  it  would  be  more  accurate  If  the  testimony 
is  read  if  that  question  comes  up. 

The  OouBT.  If  you  find  it  necessary  to  have  any  of  the  testimony 
read  to  you  you  may  have  it  read  to  you. 

The  jury  retired. 

VEBDICT. 

The  FoBEMAN.  The  jury  find  for  the  plaintlfC,  your  honor,  and 
award  them  the  sum  of  $4,000  actual  damages,  which  the  jury  under- 
stands is  to  be  multiplied  by  3. 

The  CouBT.  That  is  $12,000? 

The  Foreman.  Twelve  thousand  dollars,  your  honor. 

Mr.  Tekby.  If  your  honor  please,  I  move  to  set  aside  the  verdict  on 
the  ground  that  it  is  contrary  to  the  evidence,  contrary  to  the  weight 
of  the  evidence,  contrary  to  law,  and  on  all  the  grounds  mentioned  in 
section  999  of  the  Cknle  of  Civil  Procedure,  exc^t  that  of  inadequacy 
of  damages,  and  particularly  that  the  verdict  is  not  correct  on  the 
matter  of  damages,  and  that  in  that  respect  it  is  not  based  upon  any 
adequate  or  proper  or  lawful  evidence,  and  is  purely  speculative  and 
a  guess. 

I  move  for  60  days'  stay,  and  60  days  to  make  a  case,  following  the 
final  determination  of  this  motion. 

Mr.  Taussig.  I  join  in  the  motion  as  expressed  by  Mr.  Terry,  on 
betialf  of  the  Motor  Oar  ESquipment  Company. 

Mr.  VoBHAUs.  If  your  honor  please,  I  have  no  objection  to  the  stay, 
as  far  as  that  is  concerned,  but  I  move  for  an  allowance  under  the 
statute  of  reasonable  attorney's  fees.  The  statute  expressly  states 
that  the  plaintiff  shall  recover  threefold  the  damages  by  him  sus- 
tained, and  the  costs  of  the  suit,  including  a  reasonable  attorney's 
fee.    We  have  been  15  days  in  the  actual  trial  in  court 

The  CouBT.  I  will  not  pass  on  that  until  I  hear  the  motion  for  a 
new  trial,  which  I  will  set  down  for  the  24th  of  May.  At  that  time  I 
will  hear  you  both. 


TRI-CITY  CENTRAL  TRADES  COUNCIL  ET  AL.  v. 
AMERICAN  STEEL  FOUNDRIES. 

(Circuit  Court  of  Appeals,  Seventh  Circuit.    December  6,  1916.    Re- 
hearing denied  January  24, 1917.) 

[2S8  Fed.  Rep.,  728.] 

OoxTBTs  328  (8) — ^JuBisDicnoN — AicoimT  iw  Contbovebst — ^Injunc- 
tion Against  Stbikebs. — ^Where  the  property  wliich  strikers  were 
threatening  to  destroy  far  exceeded  $8,009  in  value,  and  there  was 
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the  requisite  diTersity  of  citiasenship,  tbe  Federal  court  had  Jmris- 
dictioD,  though  less  than  $3,000  worth  of  property  had  been  already 
destroyed.'* 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent  Dig.  S  880;  Dec. 
Dig.  328  (3).] 

Injunction  101(2) — Stbikebs — ^Pickbting. — StrHdng  employes  have 
a  lawful  right  to  place  pickets  in  the  streets  leading  to  their  em- 
ployer's plant,  to  ascertain  who  are  continuing  or  seeking  employ- 
ment there,  and  to  persuade,  but  not  to  coerce,  them  not  to  do  so,  and 
the  maintenance  of  such  pickets,  and  attempts  to  persuade  onployes 
to  cease  working,  can  not  be  enjoined. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent.  Dig.  f  175 ;  Dec 
Dig.  101(2).] 

Injunction  101(4) — Stbikbs — Lawful  Act. — ^The  exercise  by  em- 
ployes of  their  right  to  combine  and  strike  to  obtain  better  wages, 
though  it  interferes  with  the  employer's  business,  is  not  an  unlawful 
conspiracy,  which  entitles  the  employer  to  an  injunction  restraining 
acts  in  furtherance  thereof  which  are  in  themselves  lawfuL 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  ft  174, 175 ; 
Dec.  Dig.  101(4).] 

Injunction  101(4) — Strikes — ^Lawful  Act. — The  commission  of  un- 
lawful acts  to  effectuate  that  purpose  does  not  taint  the  purpose 
itself  with  unlawfulness,  so  as  to  justify  an  injunction  against  lawful 
as  well  as  unlawful  acts  in  furtherance  thereof. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  f§  174, 176; 
Dec.  Dig.  101(4).] 

Injunction  101(2) — Stbikes — lNTEBMn»>LBft— Union. — ^A  labor  union, 
of  which  former  employes  engaged  in  a  strike  were  members,  is  not 
a  mere  intermeddler,  whose  interference  with  other  employes  may 
be  restrained,  when  only  lawful  means  are  used,  since  a  strike  does 
not  fully  terminate  the  relationship  between  the  parties,  but  creates 
a  relationship,  neither  that  of  general  employer  and  employe,  nor  that 
.  of  employers  and  employes  seeking  work  from  them  as  strangers. 
[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  f  175 ;  Dec 
Dig.  101(2).] 

Appeal  from  the  District  Court  of  the  United  States  for 
the  Southern  Division  of  the  Southern  District  of  Illinois. 

Suit  by  American  Steel  Foundries  against  the  Tri-City 
G^eral  Trades  Council  and  others.  From  a  decree  for 
plaintiff,  defendants  appeal.  Reversed,  with  directions  to 
modify  the  decree. 

Appellants,  herein  called  defendants,  appeal  from  the  final 
decree  entered  in  favor  of  appellee,  herein  called  plaintiff, 
enjoining  defendants  as  follows: 

«SyUabus  copyrighted,  1917»  by  West  PubUahing  Company. 
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"  It  is  fortber  ordered,  adjudged,  and  decreed  by  the  court  that  the 
said  de[729]fendants,  the  Tri-City  Central  Trades  Council,  its  offi- 
cers, and  agents,  and  Harry  McKenny,  Ted  Ishmann,  Barl  Galloway, 
William  Thornherg,  C.  Thomberg,  Tom  Churchill,  Clay  Holmes,  Eddie 
Roach,  John  Aldridge,  Isaac  Cook,  Benj.  F.  Lamb,  J.  P.  McDonough, 
and  C.  E.  Gerlich,  and  each  of  them,  and  all  persons  combining  with, 
acting  in  concert  with,  or  under  their  direction,  control,  or  advice,  or 
under  the  direction,  control,  or  advice  of  any  of  them,  and  all  persons 
whomsoever,  be  and  are  hereby  perpetually  restrained  and  enjoined 
from  in  any  way  or  manner  whatsoever,  by  use  of  persuasion,  threats, 
or  personal  injury,  Intimidation,  suggestion  of  danger,  or  threats  of 
violence  of  any  kind,  from  interfering  with,  hindering,  obstructing, 
or  stopping  any  person  engaged  in  the  employ  of  the  American  Steel 
Foundries  in  connection  with  its  business  or  its  foundry  in  the  city 
of  Granite  City,  County  of  Madison,  State  of  Illinois,  or  elsewhere, 
and  from  interfering  by  persuasion,  violence,  or  threats  of  violence 
in  any  manner  with  any  person  desiring  to  be  employed  by  said  Ameri- 
can Steel  Foundries  in  its  said  foundry  or  plant,  and  from  inducing 
or  attempting  to  compel  or  induce  by  persuasion,  threats,  intimidation, 
force,  or  violence,  or  putting  in  fear  or  suggestion  of  danger,  any  of 
the  employes  of  the  American  Steel  Foundries,  or  persons  seeking  em- 
ployment with  it,  so  as  to  cause  them  to  refuse  to  perform  any  of 
their  duties  as  employes  of  the  American  Steel  Foundries,  and  from 
preventing  any  person  by  persuasion,  threats,  intimidation,  force,  or 
violence,  or  suggestion  of  danger  or  violence,  from  entering  into  the 
employ  of  the  said  American  Steel  Foundries,  and  from  protecting, 
aiding,  or  assisting  any  person  or  persons  in  conmiitting  any  of  said 
acts ;  and  from  assembling,  loitering,  or  congregating  about  or  in  prox- 
imity of  the  said  plant  or  factory  of  the  American  Steel  Foundries,  for 
the  purpose  of  doing,  or  aiding  or  encouraging  others  in  doing,  any 
of  the  said  unlawful  or  forbidden  acts  or  things,  and  from  picketing 
or  maintaining  at  or  near  the  premises  of  the  complainant,  or  on  the 
streets,  leading  to  the  premises  of  said  complainant,  any  picket  or 
pickets,  and  from  doing  any  acts  or  things  whatever  in  furtherance^ 
of  any  conspiracy  or  combination  among  them,  or  any  of  them,  to 
obstruct  or  Interfere  with  said  American  Steel  Foundries,  its  officers, 
agents,  or  employes,  in  the  free  and  unrestrained  control  and  opera- 
tion of  its  plant,  foundry,  and  property,  and  the  operation  of  its  busi- 
ness, and  also  from  ordering,  directing,  aiding,  assisting,  or  in  any 
manner  abetting  any  person  committing  any  or  either  of  the  acts 
aforesaid,  and  also  from  entering  upon  the  grounds,  foundry,  or 
premises  of  the  American  Steel  Foundries,  without  first  obtaining  its 
consent,  and  from  injuring  or  destroying  any  of  the  property  of  the 
American  Steel  Foundries." 

Plaintiff  instituted  this  suit  to  prevent  alleged  threatened 
injury  to  its  business  and  threatened  destruction  of  its  manu- 
96825"— VOL  ^-17 68 
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factuiing  plant,  located  at  Granite  City,  Bl.,  claimed  to  be 
worth  $1,000,000,  which  it  alleges  the  Tri-City  Trades  Coun- 
cil, a  labor  organization,  and  other  defendants,  former  em- 
ployes of  plaintiff  or  members  of  the  comicil,  were  injuring 
or  threatening  to  destroy.  It  alleges  the  IW-City  Trades 
Council  attempted  to  force  plaintiff  to  raise  the  wage  paid 
its  employes,  and  to  accomplish  its  object  called  a  strike  of 
plaintiff^s  employes.  In  the  course  of  the  strike  picketing 
was  resorted  to,  and  the  defendants  sought  the  support  of 
non-striking  and  prospective  employes.  Plaintiff  further 
claimed  that  its  employes  were  assaulted  by  defendants  and 
by  those  engaged  in  picketing  the  shops,  and  that  prospective 
employes  had  been  so  intimidated  by  defendants  that  they 
refused  to  enter  plaintiff^s  employment.  The  gravamen  of 
the  plaintiff's  bill  is  found  in  the  following  therefrom : 

"  Your  orator  further  represents  that  the  said  defendants  have  com- 
bined and  conspired  to  prevent  your  orator  from  employing  skilled 
laborers  at  Its  plant,  although  such  skilled  laborers  and  your  orator 
have  agreed  upon  terms  of  employment  that  are  mutuaUy  agreeable 
and  satisfactory;  that  In  carrying  out  such  combination  and  con- 
spiracy the  defendants  began  picketing  said  plant  of  your  orator  on 
or  about  AprU  23,  1914;  that  the  said  defendants,  on  April  23  and 
since  that  time,  have  caused  various  numbers  of  men  or  pickets,  to-wlt, 
5  to  30  men,  to  be  stationed  adjacent  to  the  main  gate  of  your  orator's 
said  plant,  whidi  said  pickets  from  that  day  until  the  present  time 
have  threatened  to  assault,  mistreat,  and  injure  various  of  the  em- 
ployes of  your  orator  unless  said  employes  ceased  from  their  work; 
[780] that  said  defendants  so  combining  did  on  April  29,  1914,  cause 
two  of  your  orator's  employes  to  be  assaulted  by  said  pickets,"  etc 

Defendants  denied  any  and  all  acts  of  violence  or  assaults 
of  any  nature.  On  the  other  hand,  they  claimed  that  strike- 
breakers attempted  to  shoot  the  striking  employes,  and  were 
urged  so  to  do  by  representatives  of  plaintiff.  Defendants 
also  denied  the  existence  of  any  unlawful  conspiracy  among 
them,  but  did  admit  ^Hhat  said  Tri-City  Central  Trades 
Council  did  place  certain  ones  on  certain  streets  and  avenues 
leading  to  said  plant  charged  with  doing  picket  duty,  but 
such  ones  were  stationed  100  yards  from  such  mill,  and  they 
were  instructed  to  notify  all  persons  who  sought  to  enter  the 
plant  that  there  was  a  strike  on,  because  of  such  reduction 
in  wages,  and  such  pickets  were  instructed  to  use  all  honor- 
able means  to  persuade  such  ones  to  not  enter  such  plant,  and 
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not  to  take  the  places  of  the  laboring  men,  who  had  gone  on 
a  strike  on  account  of  such  reduction  of  wages." 
The  district  judge,  in  rendering  his  opinion,  said : 
"This  evidence  clearly  shows  that  this  union,  this  trades  council* 
by  the  testimony  of  its  officers,  entered  upon  the  work  of  preventing 
this  complainant  from  getting  men  to  run  its  factory,  run  its  plant, 
except  upon  the  condition  that  it  pay  a  certain  scale,  the  November 
scale.    That  combination  was  lllegaL" 

Speaking  of  picketing  he  said: 

**  However,  speaking  upon  this  question,  I  should  say  a  word  about 
picketing.  There  is  no  such  thing  as  peaceful  picketing.  You  might 
as  well  talk  about  peaceful  violence.  You  may  as  well  think  of  peace- 
ful war  as  peaceful  picketing.  Considerable  experience  in  this  posi- 
tion, and  having  these  cases  frequently  before  me,  has  taught  me  that 
there  Is  no  such  thing  as  peaceful  picketing." 

Defendants  attack  the  decree  on  three  grounds:  (a)  The 
evidence  does  not  justify  the  issuance  of  any  injunction.  (&) 
The  restraining  order  is  too  broad,  and  restrains  defendants 
from  doing  lawful  acts,  (o)  The  court  is  without  jurisdic- 
tion, because  the  amount  involved  does  not  exceed  $3,000. 

F.  C.  Smithy  of  Chicago,  HI.,  for  appellants. 

William  E,  Wheeler,  of  East  St  Louis,  DL,  and  Max  Pam, 
of  Chicago,  Dl.,  for  appellee. 

Before  Mack,  Alschuler,  and  Evans,  Circuit  Judges. 

Evans,  Circuit  Judge  (after  stating  the  facts  as  above). 

[1]  Defendants'  claim  that  the  court  was  without  jurisdic- 
tion is  without  merit.  The  necessary  diversity  of  citizenship 
appears.  The  amount  involved  exceeds  $3,000.  It  was  not 
necessary  that  $3,000  worth  of  property  should  be  destroyed 
before  the  Federal  court  acquired  jurisdiction.  The  alleged 
threatened  damage  far  exceeded  the  statutory  sum  necessary 
to  give  the  district  court  jurisdiction. 

Defendants  contend  that  the  evidence  did  not  justify  the 
court  in  granting  any  injunction.  We  are  not  able  to  say  that 
the  record  presents  a  situation  that  did  not  warrant  some 
action  by  the  court.  It  is  apparent  that  a  situation  had  de- 
veloped where  fights  had  occurred  and  threats  had  been 
made,  which  if  carried  out  would  have  resulted  in  the  destruc- 
tion of  property.  The  district  judge  heard  and  saw  the  wit- 
nesses, and  we  accept  his  conclusion  that  such  evidence  justified 
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the  issuance  of  an  injunction  to  restrain  the  defendants  from 
the  commission  of  certain  unlawful  acts. 

[2]  But  the  court  also  enjoined  the  defendants  "from 
picketing  or  maintaining  any  picket  or  pickets  on  or  about 
the  streets  leading  to  the  premises  of  the  plaintiff."  And  the 
order  continued :  [731] 

"  It  la  further  ordered  ♦  •  ♦  that  the  said  defendants  •  •  • 
be  and  are  perpetually  restrained  and  enjoined  ♦  ♦  ♦  from  doing 
any  acts  or  things  whatever  in  furtherance  of  any  conspiracy  or  com- 
bination among  them,  or  any  of  them,  to  obstruct  or  Interfere  with  said 
American  Steel  Foundries,  its  officers,  agents,  or  employes,  In  the 
free  and  unrestrained  control  and  operation  of  its  plant,  foundry, 
and  property  and  the  operation  of  its  business,  and  also  from  ordering, 
directing,  aiding,  assisting,  or  in  any  manner  abetting  any  person  com- 
mitting any  or  either  of  the  acts  aforesaid." 

The  obvious  effect  and  purpose  of  this  decree  was,  among 
other  things,  to  prevent  all  picketing  by  the  defendants  or 
others  similarly  interested,  and  to  prevent  these  parties  from 
persuading  their  fellow  employes  to  join  them  in  their  effort 
to  secure  what  the  strikers  apparently  considered  the  laborers' 
just  demands.  In  Iron  Molders*  Union  126  MilwavJcee  v. 
AUiS'ChalTners  Co,,  166  Fed.  45,  91  C.  C.  A.  631,  20  L.  R.  A. 
(N.  S.)  315,  the  rule  is  so  well  stated  that  we  quote  from  it 
the  following: 

**  The  right  to  persuade  new  men  to  quit  or  decline  employment  is  of 
little  worth  unless  the  strikers  may  ascertain  who  are  the  men  that 
their  late  employer  has  persuaded  or  is  attempting  to  persuade  to  ac- 
cept employment.  Under  the  name  of  persuasion,  duress  may  be  used ; 
but  it  is  duress,  not  persuasion,  that  should  be  restrained  and  pun- 
ished. In  the  guise  of  picketing,  strikers  may  obstruct  and  annoy  the 
new  men,  and  by  insult  and  menacing  attitude  intimidate  them  as 
effectually  as  by  physical  assault.  But  from  the  evidence  it  can  alwajrs 
be  determined  whether  the  efforts  of  the  pickets  are  Umlted  to  getting 
into  communication  with  the  new  men  for  the  purpose  of  presenting 
arguments  and  appeals  to  their  free  judgments.  Prohibitions  of  per9ua- 
9ion  and  picketingy  as  mcht  should  not  be  included  in  the  decree." 

Labatt,  in  his  work  on  Master  and  Servant  (voL  7,  p.  8364) , 

says: 

"Attendance  in  the  yicinlty  of  the  employer's  place  of  business  for 
the  purpose  of  obtaining  information  as  to  those  at  work  there,  or  of 
conununlcating  the  information  that  a  strike  Is  in  progress,  to  those 
who  may  resort  for  employment,  is  uniformly  regarded  as  lawful  even 
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where  the  right  to  maintain  pickets  for  the  purpose  of  persnasloii  Is 
denied.'* 

The  same  writer  further  says: 

**  The  preponderance  of  opinion  is  to  the  effect  that  attendance,  even 
in  numbers,  for  the^porpose  of  lawfully  persuading  others  not  to  work, 
is  permissible,  so  long  as  it  is  not  carried  on  in  such  a  manner  as  to 
intimidate  persons  at  work,  or  seeking  employment,  or  to  subject 
them  to  undue  annoyance,  or  to  interfa*e  with  the  free  access  to  the 
employers*  premises.'* 

Further  authorities  in  support  of  the  rule  laid  down  in 
the  Iron  Molders*  Union  v.  AUis-Chalmers  Co.  case,  supra, 
are  Oray  v.  Building  Trades  Council,  91  Minn.  171,  97,  N.  W. 
663,  63  L.  E.  A.  753, 103  Am.  St.  Rep.  477, 1  Ann.  Cas.  172; 
Karges  Furniture  Co.  v.  A.  W.  Local  Union,  165  Ind.  421,  75 
N.  E.  877,  2  L.  R.  A.  (N.  S.)  788,  6  Ann.  Cas.  829;  Everett  v. 
Typo.  Union,  105  Va.  188,  53  S.  E.  273,  5  L.  R.  A.  (N.  S.) 
792,  8  Ann.  Cas.  798;  In  re  Heffron,  179  Mo.  App.  639,  162 
S.  W.  652 ;  Jones  v.  Maker,  62  Misc.  Rep.  388, 116  N.  Y.  Supp. 
180;  Jones  v.  Van  Winkle  Gin  <&  Mach.  Works,  131  Ga.  386, 
62  S.  E.  236, 17  L.  R.  A.  (N.  S.)  848, 127  Am.  St.  Rep..  235; 
Pope  Motor  Car  Co.  v.  Keegwn  (C.  C.)  150  Fed.  148.[732] 

But  it  is  contended  that  the  decree  in  these  respects  was 
proper  because: 

(a)  The  restraining  order  does  not  prohibit*picketing  per 
se,  but  restrains  defendants  from  carrying  out  an  unlawful 
conspiracy  to  destroy  plaintiff's  business;  that  in  order  to 
prevent  the  defendants  from  accomplishing  the  unlawful  ob- 
ject of  the  conspiracy,  it  was  necessary  for  the  court  to  re- 
strain the  defendants  from  picketing  the  plaintiff's  works, 
and  prohibit  them  from  arguing  their  cause  with  plaintiff's 
employes. 

{h)  Defendants  were  not  plaintiff's  employes,  but  were 
mere  outsiders,  intermeddlers,  who  were  not  truly  represent- 
ing the  employes,  but  were  trouble  makers,  fomenting  strife 
and  trouble  where  labor  conditions  and  wages  were  entirely 
satisfactory  to  the  employes. 

[3]  Plaintiff's  contention  that  a  court  may  restrain  lawful 
acte  of  striking  employes,  when  committed  to  carry  out  the 
purpose  of  an  unlawful  conspiracy  to  destroy  the  employer's 
business,  is  supported  by  many  authorities.   Among  them  are 
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Seniors^  Union  v.  Hammond  Lv/mber  Go.^  156  Fed.  460,  86 
C.  C.  A.  16;  In  re  Deia^  15S  U.  S.  564, 15  Sup.  Ct.  900,  39  L. 
Ed.  1092;  Barnes  v.  Typo.  Union,  232  HI.  424,  83  N.  E.  940; 
Karffes  v.  Woodworkers^  Union,  supra.  If  the  record  dis- 
closed the  existence  of  an  unlawful  conspiracy  on  the  part  of 
the  defendants  to  injure  or  destroy  plaintiff's  property  the 
court  would  be  clearly  justified  in  restraining  lawful  as  well 
as  unlawful  acts  committed  in  furtherance  of  such  a  con- 
spiracy. If  the  purpose  of  the  undertaking  complained  of 
were  purely  and  simply,  or  even  primarily,  interference  with 
the  plaintiff  in  the  conflict  of  its  business  as  alleged,  no  act, 
however  innocent  in  itself,  directed  to  that  end  can  be  said 
to  have  a  lawful  purpose  for  its  doing.  Indeed,  it  may  well 
be  said  that  any  act  directed  to  that  end  is  not  a  lawful  act. 
If 5  on  the  other  hand,  the  object  of  the  undertaking  is  lawful, 
then  the  acts  calculated  to  effectuate  the  object  do  not  neces- 
sarily become  unlawful  merely  because  they  interefere  with 
the  plaintiff's  conduct  of  its  business. 

[4]  The  right  to  strike  to  secure  higher  wages  and  im- 
proved conditions  of  labor  is  too  firmly  established  to  neces- 
sitate further  elucidation.  From  the  record  here  we  can 
reach  no  other  conclusion  than  that  the  object  of  the  strike 
was  to  secure  for  plaintiff's  employes  the  November  wage 
scale  of  the  Union.  Nothing  appears  in  the  record  to  indi- 
cate that  this  was  not  in  good  faith,  or  to  raise  the  suspicion 
that  the  strike  was  a  mere  cloak  to  cover  a  deliberate  pur- 
pose to  interfere  with  the  plaintiff's  conduct  of  its  business, 
or  to  injure  and  destroy  its  business  and  property.  The  pur- 
pose being  lawful,  if  unlawful  means  are  used  to  effectuate 
it,  such  means  cannot  be  made  to  reach  back  and  taint  the 
purpose  itself  with  unlawfulness,  and  thus  render  unlawful 
all  the  acts  in  its  furtherance.  In  the  pursuit  of  a  lawful 
purpose  to  secure  a  raise  in  wages,  picketing  may  be  em- 
ployed, as  this  court  has  held,  to  ascertain  whom  the  late 
employer  "has  persuaded  or  attempted  to  persuade  to  ac- 
cept employment,"  and  persuarion  may  be  used  to  induce 
them  to  refuse  or  quit  the  employment.  As  stated  further 
in  the  Allis-Chalmers  case: 

[  788]  "  The  right  of  the  one  to  persuade  (but  not  coerce)  the  unem- 
ployed to  accept  certain  terms  is  limited  and  conditioned  by  the  right 
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of  the  other  to  dtssnade  (but  not  restrain)  then  from  acc^ting. 
♦  ♦  ♦  Molders,  having  struck,  in  order  to  make  their  strike  ef- 
fective may  i>ersuade  (but  not  coerce)  other  molders  not  to  work  for 
less  wages  or  under  worse  conditions  than  those  for  which  they  struck, 
and  not  to  work  for  their  late  employer  at  all,  so  thAt  he  may  be  forced 
to  take  them  back  into  his  foundry  at  their  own  terms.*' 

Undoubtedly  picketing  and  persuasion  would  interfere 
with  plaintiff's  conduct  of  its  business,  in  tbat  it  would  make 
it  more  difficult  for  it  to  retail  old  employes  and  to  hire  and 
keep  new  ones.  Indeed,  the  very  act  of  striking  often  seri- 
ously interferes  with  that  '^  free  and  unrestrained  control  and 
operation  of  the  employer's  business"  which  the  plaintiff 
here  alleges  as  an  object  of  the  conspiracy  charged ;  but  the 
lawfulness  or  unlawfulness  of  the  ^rike  is  not  to  be  tested  by 
such  incidental  effect  of  it.  And  so  it  is  with  persuasion  and 
picketing,  properly  carried  on  in  the  interest  of  a  lawful 
strike.  The  laborer  may  be  strictly  within  his  rights,  although  . 
he  obstructs ''the  free  and  unrestrained  control  and  operation 
of  the  employer's  business."  The  right,  to  strike  must  carry 
with  it  by  implication  the  right  to  interfere  with  the  em- 
ployer's business  to  a  certain  extent.  The  right  to  persuade 
prospective  employes  by  legitimate  argument  must  of  neces- 
sity interfere  with  the  employer's  business.  Where  labor  is 
essential  to  the  successful  conduct  of  a  business,  any  inter- 
ference with  that  labor  is  an  intereference  witii  the  em- 
ployer's business.  But  whether  the  interference  with  the 
business  is  lawful  or  unlawful  depends  upon  the  facts  in  each 
case. 

The  order  in  the  instant  case  fails  to  recognize  this  dif- 
ference between  the  lawful  means  of  interfering  with  an- 
other's business  as  an  incident  to  the  party's  own  right  and 
unlawful  means  adopted  by  the  same  party.  Methods  may 
be  considered  lawful,  even  though  the  employer's  business  is 
interfered  with,  because  such  methods  are  incidental  to  the 
right  of  the  employe,  which  right  should  be  and  is  recognized 
as  equal  to  the  right  of  the  employer. 

[5]  Plaintiff's  further  contention  that  the  defendants  were 
not  its  employes  at  the  time  of  the  strike,  and  therefore  had 
no  right  to  picket  or  persuade  by  argument  those  about  to 
enter  plaintiff's  employment,  is  not  well  taken.  It  is  true  a 
striker  is  not  technicaUy  an  employe.    The  relation  of  em- 
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ployer  and  employe  is  temporarily  suspended  dmring  a  strike. 
The  situation  has  been  described  as: 

"A  relationship  between  employer  and  ^nploye  that  is  neither  that 
of  a  general  employer  and  employe,  nor  that  of  anployo*  and  emi^oye 
seeking  work  from  thefn  as  strangers.*' 

Neither  strike  nor  lockout  fully  taminates  during  the 
strike  the  relationdiip  between  the  parties.  Among  the  de- 
fendants in  this  case  tiiere  were  some  former  employes. 
Many  of  the  plaintiff's  employes  at  the  time  of  the  strike 
were  members  of  the  defendants'  organization,  the  Tri-City 
Trades  Council.  These  facts  disprove  the  charge  that  tb^ 
defendants  were  merely  intermeddling  in  the  affairs  of  a 
company  in  which  they  had  no  interest  Under  these  cir- 
cumstances, it  can  not  be  said  that  the  labor  organizaticm  was 
an  inter  [7S4]  meddler  or  that  its  course  was  contrary  to  the 
wishes  of  its  members  or  the  wishes  of  the  plaintiff's 
employes. 

In  so  far  as  the  decree  restrains  all  pickling  and  all  per- 
suasion and  all  interference  with  the  plaintiff's  free  and 
unrestrained  control  of  its  plant  and  the  operation  of  its  busi- 
ness, it  transcends  the  limit  of  proper  restraint,  and  should 
be  modified,  so  as  to  eliminate  therefrom  any  restraint  of 
defendants  from  doing  lawful  acts  as  indicated  herein.  The 
order  of  this  court  for  the  modification  of  the  decree  in  the 
Allis-Chalmers  case  will  afford  sufficient  and  proper  guid- 
ance for  the  modification  of  the  decree  herein. 

The  decree  of  the  District  Court  is  reversed,  with  direction 
to  modify  the  same,  and  to  enter  a  decree,  in  accordance  with 
the  views  herein  expressed. 


STEPHENS  ET  AL.  v.  OHIO  STATE  TELEPHONE  CO. 

(District  Ck)urt,  N.  D.  Ohio,  W.  D.  February  14,  1917.) 

[240  Fed.  Rep.,  759.] 

CoTTBTs  816 — JxjBisDicTioN — GoixusiON. — Judicial  Code  (Act  Mar. 
8, 1911,  c.  231)  (  37,  36  Stat.  1098  (CJomp  St  1913,  (  1019),  authoris- 
ing tlie  dismissal  of  a  suit  in  the  Federal  court  if  it  should  appear 
that  it  does  not  properly  involve  a  dispute  within  the  Jurisdiction  of 
the  court,  or  tliat  parties  have  been  collusively  made  or  joined  for 
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the  purpose  of  giving  the  court  jurisdictlen,  does  not  deprive  the 
Federal  court  of  jurisdiction  over  a  suit  by  the  subscribers  of  an 
interstate  telephone  company  whose  employ^  were  on  a  strike,  to 
compel  the  company  to  furnish  the  service  it  had  contracted  to  fur- 
nish, though  the  parties  thereto  were  friendly  antagonists,  and  the 
telephone  company  was  willing  to  have  the  controversy  submitted  to 
the  Federal  court,  since  the  collusion  which  deprives  the  court  of 
jurisdiction  is  not  an  agreement  between  the  parties  that  an  existing 
diq;>ute  cognizable  in  the  Federal  courts  shall  be  brought  there,  but 
an  agreement  so  to  adjust  the  situation  as  to  clothe  the  court  with 
an  apparent  jurisdiction  which  it  otherwise  would  not  have.^ 
[Bd.  Note.— For  other  cases,  see  CJourts,  Cent.  Dig.  (  862.] 

[760  J  Equity  48 — ^Adequate  Remedy  at  Law. — ^Under  Judicial  Code, 
i  267  (Oomp.  St  1913,  f  1244),  providing  that  suits  in  equity  shaU  not 
be  maintained  in  the  Federal  courts  where  a  plain,  adequate,  and 
complete  remedy  may  be  had  at  law,  the  fact  that  each  one  of  a 
large  number  of  subscribers  of  an  interstate  telephone  company 
might  have  an  adequate  r^onedy  at  law  for  the  interruption  of  the 
service  which  he  contracted  for  does  not  prevent  a  suit  by  several 
subscribers,  on  behalf  of  all,  to  compel  a  restoration  of  the  service, 
since,  while  the  several  actions  at  law  were  being  tried,  the  suspen- 
sion of  service  would  continue,  and  might  reach  the  proportions  of  a 
public  calamity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent  Dig.  (f  156.  158.] 

BJQUiTY  48 — ^Adequate  Remedy  at  Law — ^Mandamus — Strike. — ^Where 
a  telephone  company's  service  was  being  interrupted  during  a  strike 
by  acts  of  unknown  individuals,  the  remedy  of  subscribers  by  man- 
damus to  compel  a  restoration  of  the  service  is  not  sufficiently  speedy, 
and  is  inadequate,  since  it  can  not  reach  the  wrongdoers  whose  acts 
caused  the  interruption  of  the  service,  and  therefore  such  remedy 
does  not  prevent  a  suit  in  equity. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent  Dig.  (f  156,  158.] 

OouBTS  289 — JuBisDicmoN — Intebstats  Telephone  Company. — ^Under 
act  June  18,  1910,  c.  809,  (  7,  36  Stat  544  {Comp.  St  1913,  f  8563), 
amending  Interstate  Commerce  Act  Feb.  4, 1887,  c.  104,  (  1,  24  Stat. 
379,  so  as  to  make  it  apply  to  telephone,  telegraph,  and  cable  com- 
panies engaged  in  sending  messages  from  one  state,  territory,  or 
district  to  another  or  to  a  foreign  country,  which  companies  shall 
be  common  carriers  within  the  act,  the  Federal  courts  have  the  same 
jurisdiction  relating  to  a  tel^hone  company's  duties  as  an  inter- 
state agency  that  they  have  relating  to  railroads  and  other  interstate 
carriers. 
[Ed.  Note. — ^For  other  cases,  see  Courts,  Cent  Dig.  I  830.] 

COUBTS     289 — JUBISDICnON — CONTBOVKBST     UNDER     LAWS     OF     UNITED 

States — Interstate  Telephone  Service. — Under  Interstate  Com- 
merce Act  Feb.  4, 1887,  c.  104,  24  Stat  379,  as  amended  in  1889  (act 
Mar.  2, 1889,  c  382,  25  Stat  855)  and  1910  (act  June  18, 1910,  c.  809, 

*  Syllabus  copyrighted,  1917,  by  West  Publishing  (Company. 
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86  Stat  544),  interstate  telephone  companies  are  required  to  famlflh 
reasonable  facilities  for  the  transaction  of  their  business,  and  that 
duty  may  be  enforced  by  a  proceeding  in  equity  in  the  United  States 
courts  as  a  controversy  arising  under  the  laws  of  the  United  States. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent  Dig.  I  880.] 
CoNSTTTunoNAL  Law  70(1),  72 — CouBTS — Jurisdiction — ^LsGiSLATiyx 
OB  Administbativb  Acts. — ^A  suit  by  the  subscribers. of  an  interstate 
telephone  company,  to  require  it  to  repair  its  appliances  and  there- 
after to  keep  them  in  a  good  state  of  repair  and  in  condition  for 
operation,  is  not  beyond  the  Jurisdiction  of  the  court,  as  asking  the 
court  to  undertake  adminlstratiye  or  legislative  functions. 

[Ed.  Note. — For*  other  cases,  see  Constitutional  Law,  Cent  Dig. 
§§  129,  132,  133,  137.] 
Injunction  101  (3) —  Strike  —  Unlawful  Acts — **  Lawful." — ^Within 
Clayton  Act  Oct  15,  1914,  c.  323,  §  20,  38  Stat.  738,  providing  that 
no  injunction  in  any  case  between  employer  and  employes  shall  pro- 
hibit any  persons  from  terminating  the  relation  of  aiiployment,  or 
from  recommending  or  persuading  others  by  peaceful  means  so  to 
do,  or  from  attending  at  any  place  where  they  may  lavrfully  be  for 
the  purpose  of  peacefully  obtaining  or  communicating  information, 
or  from  peacefully  persuading  any  person  to  work  or  abstain  from 
work,  or  from  ceasing  to  patronize  or  employ  any  party,  the  test 
whether  the  act  is  lawful  is  the  question  whether  it  would  be  lawful 
if  no  strike  existed,  and  no  action  having  in  it  the  el^nent  of  intimi- 
dation, coercion,  or  abuse,  physical  or [761]  verbal,  or  of  invasion 
of  rights  of  privacy,  nor  any  act  or  speech  which  a  fair-minded  man 
may  reasonably  Judge  to  be  Intended  to  convey  insult  threat,  or 
annoyance  to  another,  or  to  work  abuse  upon  him.  Is  lawful. 

[Ed.  Note. — For  other  cases,  see  Injunction,  Cent  Dig.  ft  174,  175. 

For  other  definitions,  see  Words  and  Phrases,  First  and  Second  Se- 
ries, Lawful.] 
Injunction  101(2) — Strike — Interference  with  Publio  Utilities. — 
Striking  employes  of  a  telephone  company,  which  is  a  public  utility 
whose  first  duty  is  to  serve  the  public,  can  not  lawfully  interfere, 
under  the  Clayton  Act  with  the  business  of  the  company,  if  it  can 
find  people  willing  to  work  for  it  since,  if  it  can  find  laborers,  it 
must  employ  them  and  fulfill  its  public  duties. 

[Ed.  Note. — ^For  other  cases,  see  Injunction,  Cent.  Dig.  1 175.] 
Constitutional  Law  82  —  Personal  Riqhts  —  Extent.  —  Indivldtial 
rights  are  and  must  be  subordinated  to  the  public  good. 

[Ed.  Note. — ^For  other  cases,  see  Constitutional  Law,  -Cent  Dig. 
( 149.] 
Injunction  204 — Certainty — Picketing  by  Strikers. — ^An  injunction 
issued  in  a  suit  by  the  subscribers  of  a  telephone  company  whose 
employes  were  on  a  strike,  to  compel  the  company  to  perform  its  con- 
tracts, which  restrained  all  persons  from  doing  any  act  wldch  may 
interfere  in  any  respect  with  tlie  performance  of  those  duties,  is,  in 
view  of  the  fact  that  the  interests  of  the  public  are  paramount  to  the 
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interests  of  ttie  strikers  or  the  employers,  as  definite  as  it  conld  be 
made  and  be  effective,  and  complies  witti  Clayton  Act,  1 19,  providing 
that,  in  any  case  between  employers  and  employes,  an  injunction 
should  specify  in  reasonable  detail  the  things  enjoined,  conceding 
that  that  section  applied  to  such  a  suit 

[Ed.  Note.— For  other  cases,  see  Injunction,  Oent  Dig.  II  422, 423.] 

In  equity.  Separate  suits  by  A.  C.  Stephens  and  others  and 
by  the  Home  Telephone  Company  against  the  Ohio  State 
Telephone  Company,  in  which  Bert  Hoffman  was  allowed  to 
intervene  on  behalf  of  Liocal  245,  International  Brotherhood 
of  Electrical  Workers,  and  its  members.  On  motion  by  the 
intervener  and  other  members  of  the  union,  attacking  infor- 
mations charging  violation  of  the  injunction  issued  by  the 
court    Motions  denied. 

MctrahaU  <&  Fraser^  of  Toledo,  Ohio,  for  complainants. 

L.  T.  WiUiamSy  of  Toledo,  Ohio,  for  defendant. 

/.  A.  Cline^  of  Cleveland,  Ohio,  for  Local  245,  International 
Brotherhood  of  Electrical  Workers. 

H.  W.  Fraaer^  special  attorney,  of  Toledo,  Ohio,  for  the 
United  States. 

ElnxiTs,  District  Judge. 

December  12, 1916,  A.  C.  Stephens  and  others,  each  claim- 
ing a  cause  of  action  similar  in  character  and  occasion  to  that 
offered  by  every  other,  and  alleging  that  they  were  suing  in  a 
representative  capacity  in  behalf  of  numerous  other  persons 
similarly  situated,  filed  a  complaint  in  this  court  against  the 
Ohio  State  Telephone  Company,  a  corporation  organized 
under  the  laws  of  Ohio,  and  doing  business  in  Toledo,  of 
which  city  each  of  the  complainants  is  a  resident 

The  complaint  asserts  that  the  defendant  is  engaged  in  the 
business  of  transmission  of  messages  to  points  within  and 
without  the  State  of  [762]  Ohio  over  telephone  lines  and 
cables  of  its  own  extending  into  neighboring  States,  and 
through  its  connections  with  other  companies,  and  that  each 
of  the  complainants,  and  each  of  the  numerous  persons  in 
whose  behalf  also  the  complainants  profess  to  act,  are  patrons 
of  said  telephone  company,  with  an  interest  as  such  in  the 
maintenance  of  its  facilities  for  interstate  communication  by 
virtue  of  their  several  contracts  with  defendant,  whereby 
complainants,  severally,  are  entitled  to  enjoy  local  and  long- 
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distance  telephone  facilities  to  points  within  and  without  the 
State  of  Ohio. 

It  is  further  alleged  that  the  defendant  is  obligated,  by  tiie 
terms  of  its  charter  and  franchise  for  the  use  of  the  streets  of 
Toledo,  to  furnish  adequate  facilities  for  telephonic  com- 
munication to  points  in  the  city  and  within  and  without  the 
State  of  Ohio  to  all  persons  willing  to  pay  the  fixed  charges 
prescribed  for  such  services  by  the  company ;  that  it  has  over 
20,000  telephones  connected  in  the  city  of  Toledo  with  central 
exchanges  by  the  usual  and  necessary  wires  and  other  con- 
structions, and  maintains  a  so-called  '^  long-distance "  ex- 
change physically  connected  by  wires  and  other  instrumen- 
talities to  similar  long-distance  exchanges  and  central  ex- 
changes located  in  many  cities,  villages,  and  towns  in  the 
State  of  Ohio  and  in  adjoining  States,  and  that  thereby  the 
defendant  company  serves  the  community  as  an  instrumen- 
tality of  interstate  commerce;  that  the  defendant  company 
has  suffered  and  permitted  its  lines,  cables,  and  other  facili- 
ties to  become  so  greatly  out  of  repair  that  it  is  impossible  for 
complainants  to  obtain  and  to  have  service  for  which  they 
pay,  and  which  defendant  is  obliged  to  furnish,  and  that  it 
has  become  impossible  for  the  patrons  of  the  telephone  com- 
pany to  have  reasonably  full  use  of  the  company's  lines;  that 
at  25  or  more  places  in  the  city,  designated  in  the  complaint, 
defendant's  lines  and  cables  have  become  cut  and  are  per- 
mitted to  remain  out  of  repair,  to  the  end  that  over  2,500 
patrons  of  the  defendant  company  have  been  entirely  de- 
prived of  telephone  service,  including  many  of  the  prominent 
manufacturing  and  business  establishments  of  the  city,  in 
some  of  which  the  complainants  are  severally  interested;  that 
the  working  force  of  the  defendant  company,  of  operators, 
linemen,  and  repairmen,  has  been  permitted  by  the  company 
to  become  so  depleted  that  it  is  unable  to  and  fails  to  keep  its 
lines  and  facilities  in  reasonable  repair,  and  that  the  situa- 
tion presents  a  matter  of  grave  concern  to  the  prosperity  and 
well-being  of  the  city  of  Toledo  and  its  inhabitants,  including 
the  several  complainants,  in  that  the  legitimate  business  and 
commerce  of  the  city  to  points  within  and  without  the  State 
of  Ohio  are  seriously  and  very  largely  interfered  with,  to  the 
very  great  damage  of  community  interests;  that  the  corn- 
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plainants  have  no  adequate  remedy  at  law,  and  that  the  de- 
fendant indicates  neither  ability  nor  disposition  to  comply 
with  the  requirements  of  the  several  contracts  alluded  to,  and 
with  the  obligation  to  maintain  adequate  facilities  for  intra 
and  interstate  communication. 

It  is  asked,  therefore,  that  the  company  be  cited  to  answer 
the  bill ;  that  a  preliminary  order  be  issued  to  the  defendant, 
requiring  the  defendant  to  immediately  repair  and  put  its 
plants,  lines,  wires,  and  facil[763]ities  in  reasonable  order 
and  condition  for  operation,  and  to  observe  its  duties  and 
obligations  as  an  interstate  carrier  and  as  a  public  utility 
under  the  several  acts  of  Congress  and  its  contracts;  and  that 
it  be  determined  and  decreed  that  the  rights  and  interests  of 
the  public  and  of  the  complainants,  representing  the  public, 
are  paramount  in  all  respects  to  the  private  interests  of  the 
defendant,  its  oflScers,  and  employes,  and  all  other  persons 
whomsoever. 

A  few  days  after  the  filing  of  this  complaint,  a  Michigan 
corporation,  known  as  the  Home  Telephone  Company  of 
Grass  Lake,  filed  a  complaint  against  the  Ohio  State  Tele- 
phone Company,  alleging  substantially  the  same  condition  of 
affairs  as  in  the  former  complaint,  with  additional  circum- 
stances, setting  forth  the  Michigan  corporation's  particular 
interest  in  the  maintenance  of  the  facilities  and  obligations  of 
the  local  company,  because  the  latter  is  the  medium  by  which 
the  former  company  maintains  its  interstate  long-distance 
communication  with  points  in  the  State  of  Ohio,  and  that  its 
business  in  Ohio  was  interrupted  by  the  failure  of  defendant 
to  maintain  its  lines  in  proper  repair. 

Before  any  action  was  taken  by  the  court  these  cases  were 
consolidated,  and  thereupon  the  court,  after  notice,  found 
that  "within  the  past  three  weeks  the  cables  of  defendant 
company  have  been  cut,  damaged,  or  destroyed  "  at  the  sev- 
eral points  set  forth  in  the  complaint,  and  that  this  situation 
was  the  result  of  depredations  by  divers  persons  unknown  to 
the  telephone  company;  that  thereby  followed  large,  but  un- 
ascertainable,  losses  of  money  and  business  to  the  complain- 
ants and  others  and  the  community  and  an  interruption  of 
the  free  flow  of  interstate  commerce;  that  the  defendant  com- 
pany should  inmiediately  proceed  to  the  repairing  of  the 
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several  cables  located  at  or  about  the  places  m^itioned  in  the 
order,  and  should  thereafter  maintain  and  keep  all  other 
cables,  lines,  wires,  and  appliances  in  good  state  of  repair 
and  in  condition  for  operation.  Then  followed  this  pro- 
vision: 

"It  is  farther  ordered,  adjudged,  and  decreed  that  the  defendant 
company,  its  officers,  agents,  servants,  and  employes,  those  in  concert 
or  participating  with  them,  and  aU  persons  whatsoever,  and  particularly 
all  persons  having  notice  of  this  order,  be  and  are  hereby  enjoined 
and  restrained  from  interfering  in  any  way,  or  in  any  manner,  with 
the  cables  hereinbefore  enumerated,  or  with  the  repair  of  said  cables, 
or  with  worlanen  engaged  in  repairing  said  cables,  or  with  employes 
of  defendant  company  when  in  the  company's  service;  and  all  said 
persons  and  parties  are  enjoined  and  restrained  from  doing  any  acts 
or  things  which  may  interfere  in  any  respect  with  the  performance  of 
the  duties  and  obligations  of  the  defendant  company  as  a  common 
carrier." 

The  answer  of  the  defendant  company,  filed  some  time 
after  the  entering  of  the  preliminary  order,  admitted  many 
of  the  allegations  of  the  complaint,  but,  putting  the  com- 
plainants upon  proof  as  to  many  others  of  important  char- 
acter, which  need  not  be  discussed  here,  set  up  the  fact  by 
way  of  excuse  that  it  was  suffering  a  strike  on  the  part  of  its 
operators  and  linemen,  and  that  it  was  having  great  diffi- 
culty in  maintaining  its  working  force,  because  its  striking 
employes  and  their  sympathizers  were  conspiring  and  com- 
bining to  prevent  the  defendant  from  continuing  in  the  op' 
eration  of  its  telephone  system  and  from  employing  opera- 
tors, linemen,  cablemen,  and  other  electrical  [764]  workers 
to  repair  the  lines  upon  which  depredation  had  taken  place, 
and  from  maintaining  the  facilities  of  the  company  in  opera- 
tion; that  their  loyal  employes  were  subjected  to  intimida- 
tion, abuse,  and  violence ;  and  that  its  cables  and  lines  were 
being  destroyed  and  cut,  as  charged  in  the  complaints,  by  the 
striking  employes  and  their  sympathizers. 

Prior  to  the  coming  in  of  this  answer,  however,  one  Bert 
Hoffman,  representing  himself  as  a  resident  of  the  city  of 
Toledo,  applied  for  leave  to  intervene  by  answer  and  inter- 
vening petition  in  behalf  of  himself  and  the  several  members 
of  Local  245  of  the  International  Brotherhood  of  Electrical 
Workers,  of  which  he  was  a  member,  and  in  behalf  of  said 
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union.  After  a  finding  that  he  did  in  fact  sue  in  behalf  of  the 
said  union  and  its  members,  permission  was  granted,  and  his 
answer  and  intervening  petition  allowed  to  be  filed.  In  these 
admissions  were  made  of  substantially  the  facts  set  forth  in 
the  complaints,  except  that  Hoffman  denied  that  either  he  or 
any  of  the  parties  for  whom  he  attempted  to  speak  were 
guilty  of  the  depredations  of  the  lines  and  facilities  of  the 
defendant  company.  An  attempt  was  made  also^in  Hoff- 
man's pleadings  to  raise  the  merits  of  the  labor  controvert 
between  the  striking  employes  and  the  company,  an  issue 
which  the  court  has  not  yet  considered.  Hoffman's  pleadings 
in  behalf  of  himself  and  his  fellows  assert  their  intention : 

"  To  do  and  perform  singly  and  In  concert  with  others,  by  peaceful 
and  lawful  means,  aU  acts  which  he  is  able  to  perform  by  peaceful  and 
lawful  means,  to  compel  said  company  to  re^employ  its  striking  em- 
ployes, and  to  establish  fair  wages  and  decent  working  conditions; 
that  until  said  company  shall  comply  with  said  demands  of  its  em- 
ploy^ this  petitioner  will,  in  every  peaceable  and  lawful  manner  pos- 
sible, interfere  with  the  business  of  said  telephone  company." 

The  order  permitting  Hoffman  to  file  his  intervening  peti- 
tion and  his  answer  in  behalf  of  himself  and  his  fellow  mem- 
bers of  the  union,  and  of  the  union,  contains  a  stipulation  of 
his  counsel,  with  the  coimsel  of  all  the  other  parties  to  the 
cause: 

"  That  the  order  heretofore  entered  in  this  suit  upon  December  14, 
1916  (the  temporary  order  above  referred  to),  shall  be  and  remain  in 
full  force  and  effect  as  a  preliminary  Injunction  until  the  further  order 
of  this  court,  and  that  said  order  be  observed  and  respected  in  all  things 
until  the  further  order  of  this  court." 

After  the  temporary  restraining  order  had  become  a  tem- 
porary mandatory  injunction  in  the  language  above  quoted, 
to  which  all  the  parties  consented,  including  the  imion  men, 
as  above  stated,  testimony  was  had  before  the  court  in  several 
instances,  pursuant  to  the  last  provision  of  section  22  of  the 
act  of  October  15,  1914,  commonly  known  as  the  "  Clayton 
Act,**  which  testimony  tended  to  suggest  violations  of  the  pro- 
visions thereof  by  various  parties,  including  Hoffman,  the 
representative  defendant  himself.  Attachments  were  issued, 
based  upon  this  testimony,  and  subsequently  informations 
were  filed  by  direction  of  the  court.    The  parties  arrested 
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thereon  were  admitted  to  bail  in  amounts  of  &om  $100  to 
$400,  and  the  court  has  now  before  it  the  return  of  the  several 
respondents  to  the  respective  informations.  As  the  [765] 
returns  raise  practically  the  same  questions  in  each  instance, 
for  the  purpose  of  this  opinion  we  will  consider  only  that  of 
Gustav  M.  Bugniazet,  one  of  the  vice  presidents  of  the  Inter- 
national Order  of  Electrical  Workers,  who  had  been  in  charge 
of  the  alleged  strike  among  the  employes  of  the  defendant 
telephone  company.  The  points  raised  by  this  return,  which 
we  deem  worthy  of  special  consideration  at  this  time,  are: 

First,  the  jurisdiction  of  the  court  to  entertain  an  action 
attempted  to  be  brought  by  patrons  holding  contract  rela- 
tions with  the  Ohio  State  Telephone  Company  under  circum- 
stances such  as  obtain  here  is  questioned. 

Second,  that  the  terms  of  the  injunction  are  too  broad  and 
indefinite  to  be  valid  under  the  provisions  of  sections  19  and 
20  of  the  so-called  "  Clayton  Act,"  which,  it  is  insisted,  ex- 
clusively control  the  court  in  this  case. 

Bespecting  the  first  contention,  it  is  urged  that  jurisdiction 
is  lacking  because  the  suits  are  collusive,  and  because  there 
IS  a  lack  of  jurisdiction,  on  the  theory  that  legal  remedies  are 
present,  and  because  the  court  is  asked  to  undertake  adminis- 
trative and  legislative  functions. 

Respecting  the  second  position  taken  by  respondent,  it  is 
urged  that  the  order  attempted  to  restrain  employes  of  the 
telephone  company  and  persons  seeking  emplojrment  there- 
with from  attending  in  places  where  they  may  lawfully  be 
for  the  purpose  of  peacefully  obtaining  and  communicating 
information,  peacefully  persuading  persons  to  abstain  and 
cease  working  for  the  telephone  company,  and  from  doing 
acts  which  might  lawfully  be  done  in  the  absence  of  audi  dis- 
pute concerning  terms  and  conditions  of  employment,  con- 
trary to  the  provisions  of  section  20  of  the  Clayton  Act,  and 
that  the  order  did  not  describe  in  such  reasonable  detail  the 
act  or  the  acts  of  the  parties  to  be  restrained,  as  provided  by 
section  19  of  the  so-called  "  Clayton  Act." 

[1]  In  argument  it  is  urged  with  considerable  insistence 
that  the  court  has  before  it  a  case  squarely  within  the  provi- 
sions of  sections  19  and  20,  and  particularly  the  latter,  of  the 
act  of  October  15,  1914.    There  is  no  evidence  of  collusion 
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between  the  parties  in  this  case ;  that  the  original  parties  may 
be  friendly  antagonists  is  not,  however,  improbable.  Coun- 
sel's surmise  may  be  correct,  but  something  more  than  this 
is  necessary  to  make  their  "collusion"  reprehensible.  The 
court  will  not  concern  itself  with  the  fact,  if  it  exists,  that 
the  parties  to  the  cause  have  agreed  to  submit  their  alleged 
controversy  to  this  court;  if  there  is  nothing  in  substance  to 
support  the  theory  of  collusion,  other  than  that,  the  fact  is 
of  no  consequence.  Provided  a  real  controversy  between  the 
parties  exists,  and  the  same  elements  of  jurisdiction  obtain 
as  if  the  action  were  forced  upon  the  defendant  by  the  plain- 
tiff, the  court  will  not  inquire  into  the  reason  why  the  parties 
to  the  cause  entered  into  an  agreement,  if  they  did,  to  bring 
their  action  in  this  court  in  any  form.  Ashley  v.  Board  of 
Supers  of  Presque  Isle  Ccnmty^  88  Fed.  534,  27  C.  C.  A.  685; 
LeMgh  Mining  <&  Mfg.  Co.  v.  Kelly,  160  U.  S.  327,  16  Sup. 
Ct.  307, 40  L.  Ed.  444 ;  In  re  Metropolitan  Railway  Receiver- 
shipy  208  U.  S.  90,  110,  111,  28  Sup.  a.  219,  52  L.  Ed.  403. 
It  is  when  the  collusive  agreement  extends  to  an[766]adjust- 
ment  of  the  situation,  so  as  to  apparently  clothe  the  court 
with  jurisdiction  which  it  otherwise  would  not  have,  that  it 
becomes  obnoxious,  so  that  the  real  inquiry  here  is  the  inquiry 
as  to  jurisdiction  upon  the  facts  alleged,  and  if  it  is  found 
that  the  court  is  asked  to  consider  a  cause  of  action  which 
exists  as  one  within  its  jurisdiction,  no  matter  what  the  par- 
ties thereto  determine  to  do  with  it,  we  are  not  interested  to 
ask  why  they  presented  it  to  this  court.  Section  37  of  the 
Judicial  Code  is  addressed  to  that  form  of  collusion  which 
is  entered  into  "  for  the  purpose  of  creating  a  case  cogniz- 
able "  under  the  code.  The  statute  is  not  new ;  it  was  the  law 
under  consideration  in  the  cases  cited,  and  it  is  not  under- 
stood to  refer  to  an  agreement  to  submit  a  real  controversy 
over  facts  not  of  the  making  of  the  alleged  colluding  parties, 
but  to  the  collusive  establishment,  for  the  purposes  of  a  suit, 
of  facts  in  controversy  which  otherwise  would  have  had  no 
existence. 

[2]  Counsel  first  insist  that  the  complaints  present  no 
cause  of  equitable  cognizance,  because  the  complainants  have 
a  complete  and  adequate  remedy  at  law;  wherefore,  under 
95825'— vol.  6—17 69 
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favor  of  section  267  of  the  Judicial  Code,  this  suit  is  not  sus- 
tainable. It  is  suggested  that  each  of  the  complainants  might 
find  relief  through  appeal  to  the  Interstate  Conmierce  Com- 
mission, or  through  appeal  to  the  Ohio  State  Utilities  Board, 
or  in  an  action  for  damages,  or  by  an  action  in  mandamus. 
Assuming,  for  the  sake  of  arguing  counsel's  position,  that  any 
individual  complainant  might  have  a  remedy  at  law  through 
one  of  the  methods  suggested,  still  that  mere  fact  does  not 
suffice  to  make  the  situation  here  unrecognizable  in  equity.  It 
is  a  complete  and  adequate  remedy  at  lawj  only,  which  will 
oust  equitable  jurisdiction.  The  Supreme  Court,  in  WaUa 
WaUa  V.  WaUa  WaUa  Water  Co^  172  U.  S.  1, 19  Sup.  Ct  77, 
43  L.  Ed.  341,  announced  the  rule  as  follows: 

"  This  court  has  repeatedly  declared  in  afllrmance  of  the  generaUy 
accepted  proposition  that  the  remedy  at  law,  in  order  to  exdode  a 
concurrent  remedy  in  equity,  must  be  as  complete,  as  practical,  and  as 
efficient  to  the  ends  of  Justice  and  its  prompt  administration,  as  the 
remedy  in  equity.  •  ♦  •  Where  irreparable  injury  is  threatened,  or 
the  damage  be  of  such  a  nature  that  it  can  not  be  adequately  com- 
pensated by  an  action  at  law,  or  is  such  as,  from  its  continuance,  to 
occasion  a  constantly  recurring  grievance,  the  party  is  not  ousted  of 
his  remedy  by  injunction.** 

The  condition  which  complainants  picture  is  one  which 
affects  not  only  each  one  of  them  individually,  but  which 
affects  the  entire  public.  It  is  obvious,  assuming  that  the 
complaints  state  the  truth,  that  an  extension  of  the  damage 
done  to  the  properties  of  the  defendant  company  in  any  ma- 
terial d^ree  beyond  what  is  stated  in  the  complaints  would 
approximate  a  public  calamity,  if  that  state  of  affairs  does 
not  already  exist.  While  each  individual  complainant  was 
carrying  his  complaint  through  the  slow  processes  of  any 
legal  remedy,  whichever  one  of  those  enumerated  by  counsel 
for  respondent  should  be  chosen,  an  intolerable  public  situa- 
tion would  remain  and  doubtless  be  enhanced  in  its  calami- 
tous features. 

[3]  Assuming  that  any  one  of  the  complainants  mi^t  be 
compensated  for  his  damages  in  an  action  at  law,  while  he 
was  having  those  damages  ascertained,  following  legal  pro- 
cedure, they  would  be  continuing  and  increasing,  not  only 
as  to  him  up  to  the  day  of  trial,  but  as  to  [767]  every  con- 
tract holder  of  the  company,  for  his  contract  would  entitle 
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him  to  service  with  every  other  contract  holder.  While  the 
alternative  rule  in  mandamus  was  rtmning,  if  one  should  be 
granted,  which  would  be,  of  course,  only  against  the  defend- 
ant company,  there  would  be  no  restraint  upon  the  continuing 
action  of  irresponsible  people  who  were  placing  the  com- 
pany at  the  mercy  of  an  order  in  mandamus.  No  remedy 
at  law  would  be  possible,  either,  against  probable,  but  then 
imknown,  wrongdoers.  Some  of  the  remedies  suggested  in- 
volve of  necessity  a  multiplicity  of  suits,  which,  when 
brought,  would  be  eflfective  only  touching  the  particular 
actions,  and  would  not  reach  recurring  conditions,  involving 
new  causes  of  action.  Even  if  there  were  remedies  at  law 
available  to  complainants,  individually  or  collectively,  or 
to  the  public,  it  is  very  plain  that  none  was  adequate  to  meet 
this  situation,  for  no  remedy  had  in  it  that  celerity  and 
comprehensiveness  of  operation  which  mark  an  injunction 
order,  and  which  such  a  situation  as  this  required  in  order 
that  there  may  be  any  adequacy  at  all  in  the  remedy. 
While  the  public,  represented  by  complainants,  was  awaiting 
the  necessarily  slow  processes  of  law,  where  would  the  public 
service  have  been?  The  futility  of  a  resort  to  any  suggested 
legal  remedy  to  meet  the  situation  alleged  in  the  complaints 
is  too  plain  to  need  any  further  argument. 

[4]  In  1910  (act  June  18,  1910,  §  7)  the  Interstate  Com- 
merce Act  of  1887,  and  subsequently  amended,  was  further 
amended  to  the  effect  that : 

"  The  provisions  of  this  act  shall  apply  to  ♦  ♦  ♦  telegraph,  tele- 
phone, and  cable  companies  (whether  wire  or  wireless)  engaged  in 
sending  messages  from  one  State,  Territory,  or  district  of  the  United 
States  to  any  other  State,  Territory,  or  district  of  the  United  States, 
or  to  any  foreign  country,  wlio  shaU  be  considered  and  lieid  to  be  com- 
mon carriers  within  the  meaning  and  purpose  of  this  act.'* 

It  seems  to  be  clear  that  the  purpose  of  Congress  in  this  en- 
actment was  to  classify  such  corporations  as  the  defendant 
here,  for  all  purposes  so  far  as  the  administration  of  the  laws 
of  the  United  States  is  c<mcemed,  with  railroads  and  other 
transportation  common  carriers,  for  the  laws  pertaining  to 
interstate  commerce,  while  generally  providing  for  matters 
of  administration  of  the  duties  of  instrumentalities  of  inter- 
state commerce  toward  the  public,  yet  comprehensively  bring 
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them  within  the  jurisdiction  of  the  Federal  courts  for  all  pur- 
poses relating  especially  to  their  duties  as  interstate  agencies. 
We  cite  this  act,  therefore,  to  the  point  that  all  decisions 
touching  the  jurisdiction  of  the  Federal  courts  under  the  laws 
relating  to  interstate  commerce  are  applicable  to  situaticHis 
arising  with  reference  to  telephone  and  telegraph  companies, 
and  that  we  may  assimilate  controversies  respecting  interstate 
traffic  by  telephone  and  telegraph  with  those  which  deal  with 
transportation  of  goods  and  persons. 

[5]  It  probably  would  not  be  disputed,  at  least  it  is  not  sub- 
ject to  dispute,  that  the  acts  of  Congress  regulating  interstate 
traffic  are  intended  to,  and  do,  so  far  as  it  is  possible  for  mere 
enactments  to  accomplish  anything,  secure  to  the  public  the 
effective  performance  of  the  duties  imposed  upon  public 
utilities  by  virtue  of  their  contracts  and  [768]  those  public 
engagements  which  result  from  their  franchises.  It  was  long 
ago  held  by  the  declaration  of  the  Supreme  C!ourt  that  tele- 
graph lines,  when  extending  from  State  to  State,  were  instru- 
ments of  commerce  imder  the  protection  of  section  8  of  article 
1  of  the  Constitution — the  commerce  provision — and  that 
messages  transmitted  over  such  lines  from  one  State  to  an- 
other constitute  interstate  commerce.  Pensaoola  Telegraph 
Co.  V.  Western  Union  Telegraph  Co.^  96  U.  S.  1,  24  L.  Ed. 
708;  Telegraph  Co.  v.  Texas,  105  U.  S.  460,  26  L.  Ed.  1067; 
Western  Union  Telegraph  Co.  v.  Pendleton^  122  U.  S.  347,  7 
Sup.  Ct.  1126,  30  L.  Ed.  1187.  It  has  also  Itecome  the  settled 
law  by  adjudication,  as  well  as  in  many  States  by  statutory 
enactment,  that  for  all  purposes  respecting  the  rights  of  the 
public  a  telephone  company  must  be  treated  in  the  same  man- 
ner as  a  telegraph  company.  The  Federal  act  of  1910,  dted 
above,  is  effective  also  to  that  end. 

The  several  sections  of  the  Interstate  Commerce  Act,  as 
enacted  in  1887  (act  Feb.  4,  1887,  c.  104,  24  Stat.  379),  and 
amended  in  1889  (act  Mar.  2, 1889,  c  882,  26  Stat  856)  and 
1910  (act  June  18,  1910,  c.  309,  36  Stat  544),  require  tele- 
phone companies  to  afford  all  reasonable  facilities  for  the 
transaction  of  business  for  which  they  are  chartered  and 
which  they  engage  to  carry  on  through  their  contracts,  and 
subject  them,  as  in  case  of  other  instrumentalities  of  inter- 
state traffic,  to  heavy  penalties  for  failure  to  comply  with 
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these  obligations.  As  we  read  the  statutes,  the  same  law  and 
procedure  are  applicable  to  them  which  safeguard  public 
and  private  interests  in  the  operation  of  any  other  business 
engaging  in  interstate  commerce,  and  we  find  the  jurisdiction 
of  the  Federal  courts  over  analogous  controversies  upheld  by 
a  long  line  of  decisions  touching  so  great  a  variety  of  phases 
of  dereliction  that  we  may  safely  say  we  have  here  one  be- 
longing to  the  same  category.  We  cite:  Chicago^  B.  cfe  Q, 
Ry.  Co.  V.  Burlington,  C.  R.  dk  N.  Ry.  Go.  et  al.y  (C.  C.)  U 
Fed.  481 ;  Toledo  A,  A.  <&  N.  M.  Ry.  Co.  v.  Pennsylvmia  Co. 
et  dL.,  (C.  C.)  54  Fed.  730, 19  L.  E.  A.  387;  Toledo,  A.  A.  cfe 
N.  M.  Ry.  Co.  V.  Pennsylvania  Co.  et  aZ.,  (C.  C.)  54  Fed.  746, 
19  L.  R.  A.  395;  Wabash  R.  Co.  v.  Ean/nahan  et  al.y  (C.  C.) 
121  Fed.  563;  Sunderland  Bros,  et  al.  v.  Chicago,  R.  I.  <&  P. 
Ry.  Co.  et  al,  (C.  C.)  158  Fed.  877;  Northern  Pac.  Ry.  Co. 
et  al.  V.  Pacific  Coast  Lumber  Mfrs.^  Ass^n  et  al.,  165  Fed.  1, 
91  C.  C.  A.  39;  Cleveland,  C,  C.  <&  St.  L.  Ry.  Co.  v.  Hirsch, 
204  Fed.  849,  123  C.  C.  A.  145;  Alaska  S.  S.  Co.  v.  Intemor 
tional  Longshoremen^a  Ass^n  of  Puget  Sownd  et  ail.,  (D.  C.) 
236  Fed.  964;  In  re  Lermon,  166  U.  S.  548,  17  Sup.  Ct  668, 
41  L.  Ed.  1110;  Western  Union  Telegraph  Co.  v.  James,  162 
U.  S.  650, 16  Sup.  Ct.  934,  40  L.  Ed.  1105;  Southern  Railway 
Co.  V.  Tift,  206  U.  S.  428,  27  Sup.  Ct.  709,  51  L.  Ed.  1124, 
11  Ann.  Cas.  846;  Macon  Orocery  Co.  v.  Atlantic  Coast  Line 
Railroad  Co.,  215  U.  S.  501,  30  Sup.  Ct.  184,  54  L.  Ed.  300; 
Louisville  <&  Nashville  Railroad  Co.  v.  F.  W.  Cook  Brewing 
Co.,  223  U.  S.  70,  32  Sup.  Ct.  189,  56  L.  Ed.  355;  United 
States  V.  Pennsylvania  Railroad  Co.,  decided  Dec  11,  1916, 
87  Sup.  Ct  95. 

Extended  comment  upon  these  cases  is  unnecessary.  We 
may  note,  however,  that  in  the  Tift  case,  206  U.  S.  428,  27 
Sup.  Ct.  709,  51  L.  Ed.  1124, 11  Ann.  Cas.  846,  the  court  held 
that,  although  an  action  [769]  at  law  for  damages  to  recover 
unreasonable  rates  existed,  the  Federal  court  could  entertain 
a  bill  in  equity  to  restrain  the  enforcement  of  an  unreason- 
able schedule  of  rates;  and  in  the  case  last  cited  (United 
States  V.  Pennsylvania  Company)  it  was  held  that  the  Inter- 
state Commerce  Act  does  not  give  the  Interstate  Commerce 
Commission  power  to  direct  a  railroad  company  to  provide 
reasonable  facilities  for  service,  that  is,  that  the  act  does  not 
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give  the  commission  the  power  to  enforce  the  provision  that 
"it  shall  be  the  duty  of  every  carrier  *  *  *  to  provide 
and  furnish  such  transportation  upon  reasonable  requests 
therefor,"  but  that  such  power  is  lodged  only  in  the  courts. 
See  Pa.  R.  Co.  v.  U.  S.,  (D.  C.)  227  Fed.  911.  So,  also,  in 
the  Beer  case,  223  U.  S.  70,  32  Sup.  a.  189,  56  L.  Ed.  355,  it 
was  held  that  the  refusal  of  a  common  carrier  to  accept  a 
certain  class  of  freight  did  not  give  rise  to  an  administra- 
tive controversy  within  the  jurisdiction  of  the  Interstate 
Commerce  Commission,  but  created  a  question  to  be  deter- 
mined only  by  a  court.  The  criterion  is  the  presence  of  a 
controversy  arising  under  the  laws  of  the  United  States.  We 
feel  that  we  are  entirely  justified  upon  this  current  of  author- 
ity in  holding  that  we  have  such  a  controversy  here. 

[6]  As  the  court  is  not  asked  to  perform  an  administra- 
tive act,  so  we  are  unable  to  see  with  counsel  that  it  is  asked 
"to  legislate  and  fix  the  quality  of  service  required  to  be 
given  by  the  defendant  company,  not  only  that  the  present 
service  is  inadequate,  but  as  fixing  the  standard  of  service 
which  will  be  required  of  the  company."  We  see  no  appli- 
cation to  the  instant  situation  of  any  of  counsel's  authorities 
on  this  subject.  It  seems  to  us  that  this  is  plain  from  a  con- 
sideration of  the  order  issued,  which  follows  the  prayer  of 
the  complaint,  and  which  reads  in  its  material  parts  as 
follows: 

"The  court  finds  that  within  the  past  three  weeks  the  cables  of 
defendant  company  have  been  cut,  damaged,  or  destroyed  at  the 
points  hereinafter  set  forth,  and  that  by  reason  thereof  telephones  of 
defendant  company,  which  are  instrumentalities  used  and  useful  in 
Interstate  comm^ce,  have  been  r^Mlered  inoperative  and  that  com- 
plainants, being  directly  interested  in  certain  of  said  cables  and 
telephones,  and  appearing  herein  on  behalf  of  all  persons  interested, 
are  entitled  to  have  said  cables  immediately  repaired  and  to  have 
service  thereon  immediately  reestablished.  ♦  ♦  ♦  It  is  therefore 
ordered,  adjudged,  and  decreed  that  the  defendant  company  shall 
immediately  repair  aU  its  cables  located  at  or  near  the  following 
places:  [Here  follows  a  description  of  points  where  repairs  are  im- 
peratively needed  as  alleged  in  the  complaint]  ♦  ♦  ♦  It  is  further 
ordered,  adjudged,  and  decreed  that  the  defendant  company  shall 
immediately  repair  all  other  cables,  lines,  wires,  appliances,  and  facili- 
ties of  the  defendant,  and  that  it  shall  keep  and  maintain  all  said 
property  in  a  good  state  of  repair  and  in  condition  for  operation." 
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Other  parts  of  the  order  are  either  injnnctional  or  findings 
of  facts.  The  order  itself  is  sufficient  answer  to  all  of  oonn- 
sel's  argument.  Such  an  order  would  be  clearly  within  the 
power  of  a  court  in  mandamus  proceedings,  and  if  it  could 
be  issued  at  law,  in  a  case  of  tMs  kind  where  mandamus,  by 
reason  of  procedure  and  because  of  continuing  conditions,  is 
a  cumbersome  and  inadequate  remedy,  it  could  be  granted 
by  a  court  of  chancery. 

It  is  contended  that,  although  this  suit  was  instituted  by 
patrons  of  the  company  against  the  company  only,  it  is 
squarely  within  section  20  of  [770]  the  Clayton  Act,  which 
enacts  certain  limitations  upon  the  power  of  Federal  courts 
"  in  any  case  between  an  employer  and  employes,  or  between 
employers  and  employes,  *  *  *  or  between  persons  em- 
ployed and  persons  seeking  employment,"  involving  a  labor 
controversy.  This  contention  will  occupy  here  none  of  the 
court's  time.  It  is  at  present  of  no  consequence  to  consider 
whether  this  section  20  should  be  construed  to  govern  cases 
not  within  the  exact  terms  of  its  limitations.  If  this  por- 
tion of  the  act  presents  the  novel  features  claimed  for  it,  it 
may  well  be  argued  that  it  is  therefore  class  legislation,  which, 
if  valid  at  all,  must  be  construed  narrowly;  but  respond- 
ent's motion  to  the  information  against  him  may  be  disposed 
of  to  a  better  purpose  if  we  assimie,  with  his  coimsel,  that 
the  Clayton  Act  applies  in  every  section  to  this  controversy, 
it  being  understood,  of  course,  that  the  court  is  not  deciding 
the  point,  but  joint  with  counsel  in  the  assumption,  because, 
if  section  20  of  the  act  does  not  apply,  respondent's  case  is 
hopeless. 

The  fact  that  Local  245  of  the  International  Brotherhood 
of  Electrical  Workers  was  permitted  to  intervene  through 
the  representations  of  Hoffman  must  not  be  taken  as  indi~ 
cative  that  the  court  finds  the  case  to  be  under  section  20. 
The  question  still  remains  whether  the  issue  that  now  appears 
between  the  complainants  and  the  union  is  under  the  Clayton 
Act.  Without  extended  comment,  we  hold  that  an  "  irrep- 
arable injury  *  *  *  to  a  property  right,  of  the  party 
making  the  application,  tor  which  ♦  ♦  ♦  there  is  no  ade- 
quate remedy  at  law,"  is  involved  in  this  case,  to  prevent  and 
abate  which  the  action  is  brought.    As  clearly  we  must  hold, 
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also,  thAt  that  is  described  ^^  with  particularity  in  the  appli- 
cation." Argument  to  the  contrary  seems  to  us  to  be  mere 
eflFusive  verbality. 

[7]  The  second  paragraph  of  section  20  we  quote  in  full 
as  the  important  one.  It  has  sometimes  been  called  "  Labor's 
Bill  of  Rights."  We  may  as  well  call  it  an  "  Employer's  Bill 
of  Rights,"  and  also,  when  there  is  a  labor  controversy  involv- 
ing a  public  utility  as  here,  the  "  Public's  Bill  of  Ri^ts." 
The  '^  rights  "  guaranteed  by  it  to  the  employes,  ^  in  any  case 
between  employer  and  employes,"  are  to  be  set  up  against  and 
limited  by  the  certain  ^^ rights"  of  the  employer  therein 
written.  He  has  just  as  much  right,  under  this  section,  that 
his  employes  shall  not  exceed  the  limits  of  their  rights  under 
it  as  they  have  to  enjoy  them.  The  ri^ts  of  the  employer 
begin  where  those  of  the  employes  stop.  The  granting  of  a 
'^  right "  by  statute  always  involves  an  obligation  upon  the 
favored  one  not  to  ez6eed  its  limitations.    The  act  says: 

"And  no  such  restraining  order  or  injunction  shaU  prohibit  any  per- 
son or  persons,  whether  singly  or  in  concert,  from  terminating  any 
relation  of  employment,  or  from  ceasing  to  perform  any  work  or  labor, 
or  from  recommending,  advising,  or  persuading  others  by  peaceful 
means  so  to  do ;  or  from  attending  at  any  place  where  any  such  person 
or  persons  may  lawfuUy  be,  for  the  purpose  of  peacefully  obtaining 
or  communicating  information,  or  from  peacefully  persoading  any  i>er- 
son  to  work  or  to  abstain  from  working ;  or  from  ceasing  to  patronise 
or  to  employ  any  party  to  snch  dispute,  or  from  recommending,  advis- 
ing, or  persuading  others  by  peaceful  and  latoful  means  so  to  do;  or 
from  paying  or  giving  to,  or  withholding  from,  any  person  engaged  in 
such  dispute,  any  strike  benefits  or  other  moneys  or  things  of  value; 
or  from  peaceably  assembling  in  a  lawful  man[  771  ]ner,  and  fbr  lawful 
purposes;  or  from  doing  any  act  or  thing  which  might  lawfully  be 
done  in  the  absence  of  such  dispute  by  any  party  thereto;  nor  shaU 
any  of  the  acts  specified  In  this  paragraph  be  considered  or  held  to  be 
violations  of  any  law  of  the  United  States.*' 

It  is  well  to  note,  and  not  to  lose  sight  of,  the  fact  that  the 
words  "  lawfully,"  "  peacefully,"  "  lawful,"  "  peaceful,"  domi- 
nate the  thought  of  the  second  paragraph  of  the  section  in 
question;  they  control  its  meaning,  as  they  control  both  the 
court  and  the  parties  to  a  labor  controversy.  The  statute  but 
enacts  the  position  which  courts  have  universally  taken ;  there 
is  nothing  new  in  it,  for  we  hold  that  no  case  exists  wh^*e  a 
court  has  attempted  jurisdiction  to  control  lawful  and  peaoe- 
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able  action  by  injunction,  although  it  may  seem  that  some- 
times judgment  may  have  been  faulty  as  to  what  particular 
action  was  "  imlawful "  or  provocative  of  a  disturbed  peace. 
The  challenge  to  the  court  is  to  define  "  peaceful  picketing  " 
within  the  limits  of  this  section.  This  does  not  seem  to  be 
an  occasion  for  an  attempt  at  an  academic  formula,  which, 
in  any  detail,  would  meet  all  exigencies  possible  in  labor  con- 
troversies, if  one  could  be  drawn  up. 

Each  case  presents  its  own  peculiar  questions.  An  act  may 
be  lawful  and  peaceful,  or  just  the  opposite,  according  to  its 
setting.  It  is  easier,  and  far  more  practicable,  therefore,  to 
deal  in  prohibitions  than  in  affirmations.  Broad  generaliza- 
tions, however,  are  easily  framed,  because,  if  we  just  keep  in 
mind  the  prevalence  in  the  statute  of  the  qualifying  idea  of 
"  peaceful "  and  "  lawful "  action,  we  cannot  be  misled.  The 
best  we  have  seen  is  one  lately  appearing  in  a  newspaper  de- 
voted to  labor  interests.    It  is : 

"  What  constitutei  peaceful  picketing  may  he  answered  by  any  fair- 
minded  man,  if  this  question  is  asked,  '  Would  this  he  lawful  if  no 
stHke  existed?'" 

We  accept  this  as  a  very  good  test,  and  apply  it  to  the  con- 
crete questions  of  fact  arising  in  this  case,  as  propounded  in 
the  several  informations,  with  conclusions  certain  to  come  to 
every  "  fair-minded  man."  Suppose  no  strike  were  in  prog- 
ress— 

Would  it  be  lawful  for  one  or  more  men  to  use  offensive, 
abusive,  insulting,  or  threatening  language  to  another  or 
others — for  one  to  call  another  a  "  rat,"  a  "  scab,"  a  "  thief," 
an  "  outcast,"  or  by  any  other  name  commonly  accepted  as 
offensive,  or  degrading,  or  calculated  to  provoke  the  other  to 
break  the  peace  in  resentment  ? 

Would  it  be  lawful  for  one  man,  or  more,  to  take  station 
adjacent  to  the  place  of  rest,  lodging,  or  work  of  another,  or 
others,  and  there,  by  gesture,  language,  or  otherwise,  convey 
to  the  other  insult  or  threat? 

Would  it  be  lawful  for  one  or  more  men  to  force  his  or 
their  talk  upon  the  unwilling  ear  of  another — to  compel  him 
to  listen  against  his  willt 

Would  it  be  unlawful  for  one  man  or  more  to  persistently 
follow  another  to  and  from  his  work,  to  his  home  or  lodging. 
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and  about  the  city,  forcing  upon  him  unwillingly  their  pres- 
ence, without  occasion  other  than  to  unmistakably  suggest 
to  him  their  hostility  unless  he  meets  their  views? 

[772 J  Would  it  be  lawful  for  one  to  photograph  another 
against  his  will,  especially  under  circumstances  which  indi- 
cate unfriendliness  to  be  the  spirit,  and  a  hostile  use  of  the 
photograph  to  be  the  object? 

Would  it  be  lawful  to  slink  upon  an  unsuspecting  man, 
inoffensively  gazing  into  a  shop  window,  and  deal  him  a 
blow — ^to  step  from  the  hiding  of  an  alley  to  trip  a  lady  and 
then  to  strike  her  escort  as  he  stoops  to  her  assistance? 

These  questions  are  formulated  upon  the  testimony  pro- 
duced in  open  court,  because  of  which  attachments  were 
issued  xmder  the  law,  resulting  in  the  filing  of  informations 
against  which  counsel  for  respondents  has  presented  the 
motions  we  are  considering.  This  court  .has  heard  other 
testimony  upon  which  as  yet  no  writs  have  issued.  Upon 
the  facts  therein  alleged,  and  up<m  alleged  occurrences 
which  have  been  the  subject  of  comment  in  the  public  press 
since  the  middle  of  November  as  part  of  local  contempo- 
raneous history,  we  may  ask  certain  other  questicms,  and 
thus  touch  upon  all  the  phases  of  disorder  which  have  marked 
the  city  of  Toledo  in  the  time  mentioned  and  which  there 
is  apparent  justification  in  assuming  were  incidents  of  the 
strike.    If  no  strike  were  in  progress — 

Would  it  be  lawful  to  intercept  a  young  girl  on  her  way 
to  work  and  beat  and  scratch  her  and  tear  her  clothing;  to 
destroy  the  telephone  connections  with  public  hospitals,  so 
as  to  leave  them  without  means  of  communication;  to  de- 
stroy fire  department  lines,  hazarding  the  safety  of  prop- 
erty; to  so  menace,  threaten,  and  frighten  the  employes  of 
another  as  to  make  it  necessary  to  convey  them  to  and  from 
their  work  in  armored  or  protected  cars;  to  so  act  as  to 
gather  large  crowds  of  by^anders  and  curiosity  seekers 
about  places  of  business,  to  the  interruption  thereof;  for  a 
crowd  of  a  dozen  or  more  men  to  surround  a  vehicle,  f  cdlow 
it  through  the  business  streets  of  a  city,  shouting  offensive 
names,  stopping  or  interfering  with  traffic;  to  cut  automobile 
tires;  to  strew  tacks  in  streets  for  the  purpose  of  destroying 
tires;  to  throw  bricks  and  stones  at  automobiles;  to  assault 
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and  beat  a  boy  engaged  in  delivering  water  to  a  place  of 
business;  to  assault  persons  entering  one  of  the  prominent 
hotels  of  the  city,  or  to  follow  such  persons  from  their  place 
of  employment  to  said  hotel,  calling  them  offensive  names 
and  causing  crowds  to  gather? 

Of  course,  the  court  is  not  assuming  that  these  things  are 
established  facts,  or  that  the  commission  of  any  of  them 
should  be  charged  to  any  parties  now  before  the  court, 
although  the  public  prints,  without  any  denial,  ascribed 
some  of  these  transactions  to  the  activity  of  strikers  on 
picket  duty,  who  are  parties  to  this  cause.  We  are  calling 
attention  to  them  only  because  they  are  incidents  not  un- 
common in  labor  controversies,  and  as  such  occurrences  were 
not  noticeable  incidents  of  the  city's  history  prior  to  No- 
vember, 1916,  except  in  cases  of  other  strikes,  and  as  it  is 
not  understood  that  the  defendant  company  was  having 
such  experiences  before  that  date,  it  is  not  unnatural  to 
assimie  that  they  were  induced,  those  that  really  occurred, 
in  some  manner  by  the  labor  controversy  which  caused  this 
suit.  Because  such  occurrences  are  liable  to  be  the  result  of 
passions  inflamed  by  such  con[7781troversies,  there  is  an 
insistent  and  undeniable  demand  that  all  persons  having 
part  in  a  strike,  who  are  trying  to  exercise  their  rights  under 
the  law  to  maintain  a  strike,  should  be  persistent  in  their 
efforts  to  keep  the  controversy  within  lawful  bounds  and  to 
guard  that  these  inexcusable  results  do  not  follow;  other- 
wise, in  the  estimate  of  the  public  generally,  they  will  be 
held  to  some  considerable  measure  of  responsibility. 

"Any  fair-minded  man"  will  answer  each  of  these  ques- 
tions above  stated  in  the  negative.  It  must  be  borne  in 
mind  that  not  every  act  is  lawful  against  which  no  positive 
provision  of  law  exists.  Many  acts  are  unlawful  for  which 
no  affirmative  penalty  is  enacted,  or  against  which  no  redress 
at  law  is  possible;  and  some,  while  within  the  prohibitions 
of  positive  law  may  not  offer  a  practicable  occasion  for  re- 
dress at  law,  yet  a  court  of  equity  may  be  asked  to  protect 
the  intended  sufferer  from  the  annoyance  and  damage  they 
may  create,  and  such  a  court  may  enforce  its  prohibitions. 
No  legislation  yet  exists  to  the  contrary,  if  legislation  de- 
priving courts  of  such  power  is  possible.    Some  acts,  law- 
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ful  when  but  once  performed,  may  become  milawful  when 
repeated  for  the  purpose  of  annoyance  or  damage  and  may 
be  restrained  when  that  purpose  becomes  plain. 

The  right  of  free  speech  does  not  give  anyone  the  privi- 
lege to  force  his  views  upon  others,  to  compel  others  to 
listen.  The  right  of  the  others  to  listen  or  to  decline  to 
listen  is  as  sacred  as  that  of  free  speech.  It  is  clear  that, 
if  one  does  not  desire  speech  of  another,  he  may  as  surely 
have  his  privacy  therefrom  as  the  privacy  of  his  home.  It 
is  undeniable  that  the  so-called  right  of  peaceful  persuasion 
may  be  lawfully  exercised  only  upon  those  who  are  willing 
to  listen  to  the  persuasive  arguments. 

Again,  every  man  has  the  right  to  the  pursuit  of  his  law- 
ful business  or  employment  undisturbed,  and  any  act  per- 
formed with  intent  to  disturb  the  full  and  unrestrained 
exercise  of  his  faculties  and  wishes  in  such  employment  is 
plainly  unlawful. 

Again,  he  has  the  right  of  privacy  and  freedom  from 
molestation  of  private  persons,  hostile  or  otherwise,  at  his 
home,  at  his  lodging,  at  his  place  of  work;  he  has  the  right 
to  walk  the  streets  without  annoyance  from  the  unwelcome 
attentions  of  others,  so  long  as  he  is  conducting  himself  in  a 
lawful  manner. 

Again,  the  right  of  one  to  the  privacy  of  his  own  features, 
to  the  end  that  he  may  not  be  photographed  without  his 
consent,  is  manifest.  It  has  been  sustained  by  the  courts  in 
actions  for  damages. 

Again,  the  right  of  one  man  to  work  is  as  much  entitled 
to  respect  as  the  right  of  another  to  cease  work  or  to  strike. 

Again,  the  right  of  an  employer  to  engage  whomsoever 
he  chooses  is  as  strong  as  the  right  of  an  employe  to  refuse 
to  work. 

Again,  the  right  of  an  employer  to  have  access  to  and 
from  his  place  of  business,  and  his  right  to  have  the  streets 
and  public  highways  in  front  of  his  place  of  business  kept 
clear  of  crowds,  bystanders,  and  curiosity  seekers,  is  as 
strong  as  the  right  to  picket,  and  no  picketing  which  is  con- 
ducted in  a  manner  to  attract  and  retain  the  presence  of 
crowds  can  be  said  to  be  peaceful  or  within  the  law. 
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[774]  It  is  a  safe  and  proper  generalization  that  any 
action  haidng  in  it  the  element  of  intimidation  or  coercion, 
or  abuse,  physical  or  verbal,  or  of  invasion  of  rights  of  pri- 
vacy, when  not  performed  under  sanctions  of  law  by  those 
lawfully  empowered  to  enforce  the  law,  is  imlawful;  every 
a43t,  of  speech,  of  gesture,  or  of  conduct,  which  "  any  fair- 
minded  man  *'  may  reasonably  judge  to  be  intended  to  convey 
insult,  threat,  or  annoyance  to  another,  or  to  work  assault  or 
abuse  upon  him,  is  unlawful.  Not  a  syllable  of  the  Clayton 
Act,  or  of  any  other  law,  whether  of  legislation  of  Congress 
or  of  the  common  law,  sanctions  any  of  the  incidents  we  have 
referred  to.  They  are  to  be  condemned  as  legally  inexcus- 
able— such  must  be  the  verdict  of  "  any  fair-minded  man '' — 
nothing  can  be  said  in  justification. 

These  propositions  are  so  elemental  that,  but  for  the  con- 
fusion which  exists  in  many  minds  that  a  labor  controversy 
affects  the  commonest  rules  of  life,  it  would  seem  a  waste  of 
time  to  state  them.  The  existence  of  a  strike  does  not  make 
that  lawful  which  would  otherwise  be  unlawful.  These  per- 
sonal rights  to  which  we  have  alluded  are,  in  each  instance, 
precisely  those  which  the  striker  himself  would  insist  upon 
were  conditions  reversed.  They  are  also  so  plain,  and  the 
answers  to  the  questions  involving  them  so  certain,  that  one 
called  upon  to  enforce  the  law,  if  he  has  but  ordinary  intel- 
ligence, will  plainly  fail  to  do  his  duty  when  in  his  presence 
a  fellow  citizen  suffers  an  invasion  of  his  rights  of  this 
character. 

The  things  we  have  mentioned  are  so  clearly  unlawful  that 
the  failure  or  refusal  of  public  officials  to  prevent  their  oc- 
currence or  to  punish  their  commission  presents  a  plain  and 
reprehensible  evasion  of  official  duty.  Any  officer  of  the  law, 
a  policeman,  for  example,  ought  to  know  that  such  acts  are 
in  violation  of  law,  and  of  individual  rights,  subjecting  their 
perpetrators  to  restraint  and  to  punishment;  he  must  know 
that  a  sworn  duty  devolves  upon  him  to  arrest  the  guilty 
party,  and  that  such  an  arrest  would  be,  in  no  respect,  an 
invasion  of  any  right  arising  from  a  strike  or  the  right  of 
peaceful  picketing.  Having  a  mind  capable  of  understand- 
ing the  question,  "Would  this  be  lawful  if  no  strike  existed  ?  " 
he  could  have  no  difficulty  in  seeing  his  duty  to  prevent  such 
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occurrences.  If  the  court  may  accept  as  reasonably  accurate 
the  testimony  it  has  heard,  and  if  we  may  accept  as  fairly 
reliable  the  history  of  Toledo  as  it  was  detailed  in  the  news- 
papers in  the  months  of  November  and  December,  wherever 
the  responsibility  therefor  may  be  placed,  no  "  fair-minded 
man,''  in  our  judgment,  can  say  that  the  plain  rights  of  indi- 
viduals and  the  right  of  the  public  to  order  were  in  all  pos- 
sible cases  observed  and  preserved  to  the  degree  which  law 
and  official  obligation  demanded. 

The  labor  organization,  party  to  this  case  through  the  rep- 
resentation of  Hoffman,  came  here  voluntarily  and  was  ad- 
mitted upon  its  application  and  the  statement  of  its  counsel, 
in  the  presence  of  the  officers  of  the  organization,  that  the 
injunction  then  in  force  would  be  observed  and  respected 
until  it  should  be  modified  or  vacated  by  this  court  Indeed, 
we  have,  as  we  have  observed,  exactly  the  injunction  which 
the  labor  defendants  in  this  court  agreed  should  be  issued. 
Yet  it  pleads  that  it  intends  to  "  interfere  ■ '  by  all  "  lawful 
means  "  with  the  business  [776]  of  the  defendant  company. 
It  should  know,  and  act  upon  the  knowledge,  that  the  only 
"  interference  "  which  the  law  permits  is  that  incidental  to  a 
strict  observance  of  the  terms  of  section  20  of  the  Clayton 
Act.  If  it  goes  beyond  the  privileges  of  action  therein  pro- 
vided, it  comes  within  the  court's  restraining  and  punitive 
processes.  Its  only  safe  course,  in  pursuing  its  ^^interfer- 
ence" methods,  is  to  place  intelligently  and  carefully,  in 
word  and  conduct,  the  same  emphasis  which  Ccmgress  em- 
ployed on  the  expressions  "  lawful "  and  "  lawfully,"  "  peace- 
ful "  and  "  peacefully,"  as  used  in  the  act. 

[8]  The  Ohio  State  Telephone  Company  is  a  public  util- 
ity. Its  first  duty  is  to  serve  the  public.  Its  work  meets  a 
vital  public  necessity.  The  right  of  its  striking  employes 
to  "  interfere  by  lawful  means  "  with  its  business  does  not 
mean  a  right  to  cripple  performance  by  it  of  its  duties  to 
the  public,  if  it  can  find  people  willing  to  work  for  it  If 
labor  can  be  had,  the  company  must  employ,  and  the  strikers 
must  permit  it  to  employ  and  use,  labor  to  perform  its  public 
duties,  and  anyone  willing  to  work  for  it  must  be  allowed  by 
everybody  entire  freedom  to  do  so.  The  public,  having  a 
great  need  for  services  of  the  character  offered  by  this  puhtic 
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utility,  has  an  enforceable  right  to  demand  these  conditions 
of  both  the  company  and  of  those  associated  in  -controversy 
with  it.  This  court  is  empowered  to  say  to  the  company 
that  it  must  meet  its  public  obligations.  Coupled  with  that 
power  ol  the  court  is  the  power  and  duty  of  laying  its  pro- 
hibitive and  punishing  hand  upon  anyone  whose  willfully 
unlawful  conduct  tends  to  render  abortive  the  exercise  of 
that  power.  We  can  no  more  say  to  the  company  that  it 
must  yield  to  the  demands  of  its  striking  employes  than  we 
can  say  to  them  that  they  must  meet  the  company's  ex- 
actions. The  controversy  must  be  carried  on,  on  both  sides, 
without  substantial  detriment  to  the  company's  public 
service. 

"  Peaceful  picketing  "  is  exercisable  only  within  these  limi- 
tations; no  "interference"  with  the  company's  business  is 
lawful  which  exceeds  them.  Whatever  may  be  the  effect  of 
this  provision  of  the  Clayton  Act  now  under  consideration 
upon  controversies  engaging  corporations  not  public  utilities 
and  their  employes,  we  can  not  believe  that  Congress  enacted 
against  the  public  welfare  to  sanction  more  than  we  have 
above  indicated. 

[9]  Two  maxims,  which  have  much  the  same  meaning, 
are  universally  treated  as  controlling  all  legislation  and  as 
limiting  all  personal  rights.  They  are  "Salus  populi  est 
suprema  lex,"  and  "Salus  reipublicae  suprema  lex."  Lib- 
erally translated,  they  mean  that  the  public  welfare  is  the 
first  and  supreme  consideration.  They  are  the  law  of  all 
courts  and  all  countries.  Individual  rights  universally  are, 
and  plainly  must  be,  subordinated  to  the  public  good,  and 
of  this  principle  we  have  many  applications,  of  which  the 
superior  quality  of  the  public's  interest  in  the  service  of  a 
public  utility  vitally  conserving  the  public  welfare  is  one. 
Congress  must  be  considered  to  have  legislated  in  the  light 
of  this  principle,  which  must  be  resorted  to  as  one  essential 
criterion  of  interpretation  of  the  acts  of  all  legislatures. 

[10]  Holding,  as  we  must,  that  the  public  interest  in  the 
company's  public  service  is  the  first  consideration,  that  it  is 
paramount  to  that  in[776Jterest  in  the  company's  affairs 
held  by  the  very  small  fraction  of  the  public  which  would 
work  for  the  company,  and  to  that  enjoyed  by  that  other 
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very  small  fraction  whose  members  hope  for  a  return  from 
their  investments,  we  are  unable  to  agree  with  respondent's 
counsel  that  the  order  is  deficient,  because  it  does  not  con- 
form to  the  provision  of  section  19  of  the  Clayton  Act  that 
an  injunction  order  should  specify  in  "reasonable  detail '^ 
the  things  enjoined.  That  portion  most  vigorously  attacked 
as  too  broad  and  indefinite  is  the  provision  restraining  the 
doing  of — 

•*  any  acts  or  things  which  may  interfere  in  any  respect  with  the  per- 
formance of  the  duties  and  obligations  of  the  defendant  c(Mnpany  as  a 
common  carrier.*' 

This  provision  is  as  definite  as  it  is  possible  to  make  it. 
It  is  this  paramount  interest  in  the  public  which  may  not 
suffer  interference  as  the  result  of  the  controversy,  and  it 
is  impossible  to  set  out  every  act  or  line  of  conduct  which 
might  work  interference.  Labor  controversies  are  not  un-* 
expected  or  unusual;  courts  recognize  that  they  are  possible; 
courts  also  notice  that  the  existence  of  one  produces  some 
embarrassment  to  the  employer  affected  in  the  management 
of  his  business.  Whether  that  embarrassment  arises  to  a 
state  of  ^^interference,"  as  that  term  means  in  cases  of  this 
sort,  depends  upon  how  the  controversy  is  conducted  on 
either  or  both  sides.  A  total  cessation  of  the  employer's 
business,  even  of  that  of  a  public  utility,  might  not  indi- 
cate an  illegal  interference  under  some  circumstancea  A 
strike  lawfully  conducted  is  not  an  illegal  interference,  al- 
though it  might  effect  even  a  total  paralysis  of  a  public  util- 
ity's activities,  resulting  in  great  public  suffering  and  loss. 
The  right  to  abandon  employment,  by  individuals  singly  or  in 
association,  is  unquestioned,  and  the  law  maintains  the  right 
of  such  late  employes,  commonly  known  as  strikers,  to 
"  peacefully  "  persuade  others  to  abandon  the  same  employ- 
ment, or  to  refrain  from  engaging  in  employment,  and  to 
that  end  "  peaceful  picketing "  is  permitted  for  purposes  of 
observation  and  information  and  "peaceful  persuasion.'* 
But  no  single  act,  to  which  we  have  alluded  above,  can  be 
possibly  considered  to  be  a  necessary,  and  hence  an  excus- 
able, accompaniment  of  peaceful  picketing.  Such  acts  tend 
inevitably  to  that "  interference  "  which  the  law  condemns. 
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In  a  recent  decision,  Tri-City  Central  Trades  Council  v. 
American  Steel  Foundries,  238  Fed.  728,  161  C.  C.  A.  578 
(October  session,  1916, 7th  Circuit  Court  of  Appeals),  which 
the  public  prints  treated  as  one  favorable  to  organized  labor, 
this  language  occurs: 

"Plaintiffs  contention  that  a  court  may  restrain  lawful  acts  of 
striking  employes  when  committing  and  carrying  out  the  purpose  of 
an  unlawful  conspiracy  to  destroy  the  employer's  business  is  siq>- 
ported  by  many  authorities  (citing  [Sailors  Union  of  Poo.  v.  Ham- 
mond  Lumber  Co.]  166  Fed.  460  [85  C.  C.  A.  16] ;  [In  re  Debs]  168 
U.  8.  564  [15  Sup.  Ot  900,  88  L.  Bd.  1092] ;  [fiames  d  Co,  v.  Chicago 
TypoffrapMcal  Union  No.  16]  282  111.  424  [88  N.  B.  940,  14  L.  R.  A. 
(N.  S.)  1018,  13  Ann.  Cas.  54] ;  Karges  Fur,  Co.  v.  Amalgamated 
Woodworkers  Local  Union  No.  ISl]  165  Ind.  421  [75  N.  E,  877,  2  L.  R. 
A.  (N.  S.)  788,  6  Ann.  Cas.  829]).  ♦  ♦  ♦  If  the  purposes  of  the 
undertaking  complained  of  were  purely  and  simply,  or  even  primarily, 
interference  with  the  plaintitf  in  the  conduct  of  his  business  as 
allied,  no  act,  however  innocent  in  itself,  directed  to  that  end,  can 
be  said  to  have  a  lawful  purpose  for  its  doing." 

[777]  We  cite  and  quote  this  case,  not  because  it  presents 
a  novel  doctrine,  but  simply  because  it  is  the  latest  on  the 
subject.  It  is  a  legal  proposition,  too  firmly  settled  to  be 
disregarded,  that  two  or  more  persons  may  not  combine  to 
employ  activities,  in  which  singly  they  might  lawfully  en- 
gage, with  an  intent  that  the  effect  of  their  joint  action  should 
be  the  injury  of  another,  and  there  is  absolutely  nothing  in 
any  provision  of  the  Clayton  Act,  and  we  have  in  mind  par- 
ticularly secti(ms  6  and  20,  that  weakens  the  force  of  this 
principle.  The  case  we  cite  is  decided  with  reference  to  the 
Clayton  Act  In  this  view,  we  suggest  that  the  bald  state- 
ment in  the  pleading  of  the  labor  organization  referred  to 
that  its  purpose  is  to  ^  interfere  "  by  lawful  means  with  the 
business  of  this  public  utility  comes  perilously  near  a  con- 
fession that  an  unlawful  conspiracy  is  in  progress,  and  the 
only  way  that  such  a  conclusion  can  be  avoided  is  a  line  of 
condud;  during  the  further  continuance  of  this  strike  which 
will  secure  the  public  against  that  interference  with  the  busi- 
ness of  this  public  utility  which  is  the  direct  result  of  the 
unlawful  acts  of  the  character  of  those  to  which  we  have  al- 
luded. Accompanying  the  strike  have  been  occasions  of  un- 
doubtedly unlawful  interference.  If  convicticms  should  f ol- 
95826*— VOL  6—17 60 
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low  the  charges  now  before  the  court,  involving  members  of 
Local  246  when  on  "  picket "  duty,  the  attitude  of  the  union 
as  a  law-abiding  organization  would  be  prejudiced  very 
unfortunately,  especially  when  it  is  considered  that  it 
formally  urges  to  this  court  its  purpose  to  "  interfere  '*  with 
the  company's  business.  If  its  members  will  confine  their 
strike  activities  within  the  limits  of  the  Clayton  Act,  then 
whatever  embarrassment  ensues  to  the  company  will  be  no 
illegal  interference. 

The  court's  views  as  to  what  is  and  what  is  not  peaceful 
picketing  in  the  instant  case  are  sustained  by  an  unbroken 
current  of  authority.  The  early  authorities  are  summed  up 
in  Labatt  on  Master  and  Servant,  vol.  7,  p.  8364.  Our  posi- 
tion is  consistent  with  Judge  Tayler's  opinion  in  a  local  case. 
Pope  Motor  Car  Co.  v.  Keegan,  (C.  C.)  160  Fed.  148.  We 
cite  but  two  additional  cases,  already  referred  to  in  this  opin- 
ion, because  they  are  the  latest  cases  and  deal  with  conditions 
since  the  Clayton  Act  was  passed,  namely,  Tn-City  Central 
Trades  Council  v.  American  Steel  Foundries j  supra^  and 
Alaska  S.  S.  Co.  v.  International  Longshoremen^s  Ass^n  of 
Puget  Sound  et  al.j  supra.  The  concluding  paragraph  of 
Judge  Neterer's  able  opinion  in  the  last  case  cited  we  regard 
as  specially  worthy  of  the  attention  of  the  labor  defendants 
in  this  case.    We  quote  236  Fed.  972 : 

"  While  there  is  no  testimony  that  any  of  these  acts  were  expressly 
authorized,  there  is  no  evidence  that  the  acts  were  disapproved,  or 
members  disciplined  or  expelled.  The  testimony  does  show  that  the 
defendants  did  have  control  of  the  situation,  and  did  not  exercise  their 
influence  or  power  to  correct  the  irregularities  or  disavow  the  acts 
until  the  issuance  of  the  temporary  restraining  orda:  and  service  upon 
the  defendants,  when  all  overt  acts  ceased,  which,  considered  with 
what  defendants  did  do,  confirms  the  conclusion  that  the  acts  w^re 
under  the  authority  and  within  the  control  of  defendants.  When  p»- 
sons  or  parties  set  in  motion  machinery  for  the  purpose  of  shaping 
sentiment,  they  can  not  take  the  benefits  without  also  being  burdened 
with  responsibilities.  Such  parties  thereby  assume  the  burden  of  con- 
troUing  such  agency,  if  within  their  power;  and  if,  perchance,  some 
persons  unauthorized,  acting  with  def^idants,  commit  unauthorized 
acts,  it  is  incumbent  upon  the  defendants  to  [778]  show  such  fftct, 
and,  if  conmiitted  by  members  under  the  control  of  the  associati<m,  to 
disavow  such  acts  by  causing  such  offending  members  to  be  disciplined 
or  exj^e^** 
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A  history  of  tlus  controversy  shows  that,  immediately  after 
the  issuing  of  the  court's  temporary  restraining  order,  the 
most  flagrant  public  manifestations  of  unlawful  conduct 
ceased;  that  thereafter  those  things  were  done  which  could 
be  done  surreptitiously  or  with  a  smaller  chance  of  detection, 
although  one  or  more  of  the  informations  follow  attach- 
ments after  testimony  involving  several  members  of  the 
union,  and  consequently  parties  to  the  injimction,  in  what 
appears  to  have  been  an  indecent  public  disorder,  which 
was  permitted  by  a  local  peace  officer,  who  was  present,  to 
proceed  with  no  attempt  at  repression. 

The  informations  in  question  are  all  lodged  against  mem- 
bers of  the  union.  If  the  charges  are  sustained  on  trial,  it 
would  appear  that  they  have  violated  the  beneficent  provi- 
sions of  the  act  which  their  counsel  claims  gives  them  special 
consideration.  It  would  seem,  therefore,  that  more  time  for 
the  honor  of  the  defendant  local  union  might  be  profitably 
spent  in  getting  at  the  facts,  the  truth  of  the  charges,  and 
less  to  technical  objections  which  have  nothing  to  do  with 
the  merits. 

If  the  court  finds  the  several  charges  sustained  by  the 
testimony,  if  the  acts,  willfully  performed,  bear  with  reason- 
able certainty  the  construction  that  they  were  performed 
with  coercive,  intimidating,  insulting,  or  annoying  intent, 
that  thereby  the  lawful  business  of  the  company  may  suffer 
interference,  the  court's  duty  is  plain  to  say  that  the  acts  are 
not  privileged  by  any  law  and  are  violative  of  the  order  in 
this  case  to  which  Hoffman  and  his  fellow  members  con- 
sented. In  such  case,  some  more  tangible  and  distinct  proof 
is  indicated  to  be  necessary  that  the  union  honors  the  law 
its  counsel  invokes  than  mere  disclaimer  of  responsibility. 
In  such  an  event  the  unfortunate  assertion  in  the  pleadings 
that  Hoffman  and  his  associates  intend  to  "interfere"  by 
means  of  what  they  call  "  peaceful "  and  "  lawful "  measures 
would  create  a  demand  for  action  more  definite  than  even 
words  of  condemnation  by  Local  245  of  its  guilty  men. 
Judge  Neterer,  in  the  opinion  quoted,  points  out  the  way. 
The  law  that  is  called  upon  to  protect  Hoffman  and  his 
fellow  members  should  be  honored  by  it.  The  local  and  de- 
fendant union  "  set  in  motion  machinery  for  the  purpose  of 
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shaping  sentiment " ;  its  responsibility  is  clear  to  control  such 
agency  within  lawful  bounds. 

We  make  these  obsenrations,  not  to  convey  an  impreesicHi 
that  anyone  under  charge  is  guilty — ^no  one  has  been  tried, 
and  we  may  have  no  opinion  yet — but  moved  by  a  profound 
conviction  that,  because  of  the  undeniable  lawlessness  which 
has  accompanied  the  telephone  strike,  and  because  of  the 
condition  of  the  record  made  so  far  in  this  case,  an  impera- 
tive demand  exists  now,  for  its  own  good,  for  affirmative 
action  by  Local  245  to  range  itself  definitely  on  the  side  of 
law  and  order,  if  it  would  have  that  effici^icy  for  social  good 
of  which  organized  labor  is  capable,  and  which  alone  justifies 
its  existence,  and  if  it  would  have  and  retain  public  respect. 
The  local  should  protect  its  members  against  unjust  charges; 
its  duty  to  itself  and  its  membership  is  just  as  plain  to  [779] 
set  itself  sternly  against  disorder.  There  is  no  legal  excuse 
for  disorder  in  a  strike;  somebody  is  always  resp<Misible  in 
some  degree  to  the  law  for  disorder. 

The  motions  to  the  several  informations  should  be  denied. 


UNITfiD  COPPER  SECURITIES  COMPANY  ET  AL.  v. 
AMALGAMATED  COPPER  COMPANY  ET  AL. 

ERROR  TO  THE  CIRGUrr  COURT  OF  APFEAU3  FOR  THE  SEOOND 

CIRCUIT. 

No.  208.    Argned  April  24,  1917.— Decided  May  21,  1917. 

[244  U.  S.,  261.] 

The  established  principles  limiting  the  right  of  a  stocltholder  to  sue  on 
behalf  of  the  corporation  when  it  refuses  to  do  so,  restated  and  held 
applicable  to  an  action  for  damages  based  on  alleged  injnry  to  the 
corporation  through  violations  of  the  Sherman  Act^ 

The  rule  which  confines  the  individual  stockholder  to  the  equitable 
forum  when  seeking  to  enforce  a  right  of  the  corporation  applies 
when  the  cause  of  action  arises  under  the  Sherman  Act,  as  in  other 
cases.    Fleitmann  v.  Welsbach  Co,,  240  U.  S.  27,  distinguished. 

Whether  or  not  in  an  action  by  stockholders  to  enforce  an  alleged  right 
of  their  corporation  this  court  has  power  to  substitute  as  plaintiffis 
persons  appointed  receivers  of  the  corporatiMi  while  the  writ  of  error 
is  pending,  Held  that  in  the  circumstances  stated  in  the  (pinion  such 
a  motion  was  without  merit  in  this  case. 

223  Fed.  Rep.  421,  affirmed. 

•Syllabus  copyrighted*  1917,  by  The  Banks  Law  Publishing  Oom- 
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The  case  is  stated  in  the  opinion. 

Mr.  Ferdinand  E.  M.  BuUowa^  with  whom  Mr.  Ralph 
James  M.  Bvllowa^  Mr.  EmUie  M.  BvUowa^  and  Mr.  Robert 
H.  McCarter  were  on  the  briefs,  for  plaintiffs  in  error. 

[262J  Mr.  John  A.  Garver  for  defendants  in  error,  Amal- 
gamate Copper  Company  et  al. 

Mr.  Louis  Marshall  for  defendant  in  error,  Adolph  Lew- 
isohn. 

Mr.  Justice  Brandeis  delivered  the  opinion  of  the  court 

This  is  an  action  at  law.  The  complaint  alleges  that  plain- 
tiffs are  the  holders  of  more  than  200  of  the  500,000  shares 
of  the  outstanding  stock  of  the  defendant  United  Copper 
Company,  a  New  Jersey  corporation;  that  the  defendants 
other  than  that  company  have  by  conduct  violating  the 
Sherman  Law  (act  of  July  2,  1890,  c.  647,  26  Stat.  209) 
injured  it  to  the  extent  of  more  than  $5,000,000,^  and  that: 

**  rv.  In  or  about  the  month  of  January,  1912,  and  before  the  com- 
mencement of  this  action  the  plaintiffs,  United  Copper  Securities 
Company  and  Arthur  P.  Heinze,  each  made  a  demand  upon  the 
defendant.  United  Copper  Company,  that  this  or  a  Uke  action  be 
Instituted  by  said  corporation  defendant,  and  said  corp<M*atlon  de- 
fendant, and  its  board  of  directors,  have  refused  to  comply  with  said 
demand,  and  have  failed  and  refused  to  commence  or  cause  to  be 
commenced  any  action  whatever  in  compUance  therewith. 

*'y.  Tills  action  is  commenced  and  prosecuted  by  the  [868]  plain- 
tiff United  Copper  Securities  Company,  and  by  the  plaintiff,  Arthur  P. 
Heinze,  each  indlyldually  and  for  himself  and  also  on  his  own  behalf 
and  on  behalf  of  all  the  other  stockholders  of  said  United  Copper 
Company." 

The  complaint  concludes: 

"Wherefore,  the  plaintiffs  demand  judgment  in  their  favor  and 
in  favor  of  any  stockholders  of  the  United  Copper  Company  who  may 
join  with  them  in  the  prosecution  of  this  action  in  the  sum  of  three- 

^The  biU  is  framed  on  the  theory  that  the  injury  to  the  United 
Copper  Company  was  suffered  directly,  as  a  competitor  of  the  other 
defendants,  and  the  case  will  be  discussed  on  that  supposition.  It  is 
proper  to  observe,  however,  that  the  aUegations  of  the  bill  are  ambig- 
uous in  this  respect,  and  that  the  United  Copper  Company  appears  to 
have  been  a  mere  holding  company,  which  suffered  injury  only  indi- 
rectly as  controlling  stockholder  in  various  mining  companies  alleged 
to  have  been  damaged  by  the  conspiracy  and  which  were  not  made 
parties  to  this  suit 
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fold  damages  under  section  7  of  the  act  of  Oongress  aforesaid,  and 
that  each  of  the  defendants  shall  be  compelled  to  pay  the  damages 
sustained  by  the  United  Ck>pper  Company,  as  hereinbefore  alleged.** 

The  district  court  sustained  a  demurrer  and  dismissed  the 
complaint.  Its  judgment  was  affirmed  by  the  Circuit  Court 
of  Appeals,  223  Fed.  Bep.  421 ;  and  the  case  comes  here  on 
writ  of  error.  A  motion  for  substitution  of  plaintiffs,  here- 
after referred  to,  was  made  in  this  court  and  argued  with  the 
merits. 

There  is  no  statement  in  the  complaint  that  the  alleged 
wrongful  acts  have  caused  injury  to  the  plaintiffs  as  indi- 
vidual shareholders;  and  no  recovery  is  sought  for  damages 
to  them  or  to  their  property.  The  case  involves,  therefore, 
this  single  question :  Whether  a  stockholder  in  a  corporation 
which  is  alleged  to  have  a  cause  of  action  in  damages  against 
others  for  conduct  in  violation  of  the  Sherman  Ad;,  may  sue 
at  law  to  recover  such  damages  in  the  right  of  the  corpora- 
tion, if,  after  request,  it  refuses  to  institute  the  suit  itself? 
Insuperable  obstacles  to  the  maintenance  of  the  action  are 
presented  both  by  the  substantive  law  and  by  the  law  of 
procedure. 

Whether  or  not  a  corporation  shall  seek  to  enforce  in  the 
courts  a  cause  of  action  for  damages  is,  like  other  business 
questions,  ordinarily  a  matter  of  internal  management  and  is 
left  to  the  discretion  of  the  directors,  in  the  absence  of  in- 
struction by  vote  of  the  stockholders.  Courts  inter [264] fere 
seldom  to  control  such  discretion  intra  vires  the  corporation, 
except  where  the  directors  are  guilty  of  misconduct  equivalent 
to  a  breach  of  trust,  or  where  they  stand  in  a  dual  relation 
which  prevents  an  unprejudiced  exercise  of  judgment;  and, 
as  a  rule,  only  after  application  to  the  stockholders,  imless  it 
appears  that  there  was  no  opportunity  for  such  application, 
that  such  application  would  be  futile  (as  where  the  wrong- 
doers control  the  corporation),  or  that  the  delay  involved 
would  defeat  recovery.^   In  the  instant  case  there  is  no  allega- 

^Hatoes  v.  Oakland,  104  U.  S.  450;  Quincy  v.  Ste^,  120  U.  S.  241; 
Oarhus  v.  Alaska  Treadwell  Oold  Mining  Co,,  187  U.  S.  455 ;  Deiatoare 
.4  Hudson  Co.  v.  Albany  A  Susquehanna  R.  R,  Co,,  213  U.  S.  435.  See 
Macon,  D.  d  8.  R.  Co,  v.  STiailer,  141  Fed.  Rep.  585. 
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tion  that  the  United  Copper  Company  is  in  the  control  of  the 
alleged  wrongdoers  or  that  its  directors  stand  in  any  relations 
t'>  them  or  that  they  have  been  guilty  of  any  misconduct  what- 
soever. Nor  is  there  even  an  allegation  that  their  action  in  re- 
fusing to  bring  such  suit  is  unwise.  No  application  appears 
to  have  been  made  to  the  stockholders  as  a  body  or  indeed  to 
any  other  stockholders  individually ;  nor  does  it  appear  that 
there  was  no  opportunity  to  make  it,  and  no  special  facts  are 
shown  which  render  such  application  unnecessary.  For 
aught  that  appears,  the  course  pursued  by  the  directors  has 
the  approval  of  all  the  stockholders  except  the  plaintiffs.  The 
fact  that  the  cause  of  action  is  based  on  the  Sherman  Law 
does  not  limit  the  discretion  of  the  directors  or  the  power  of 
the  body  of  stockholders ;  nor  does  it  give  to  individual  share- 
holders the  right  to  interfere  with  the  internal  management 
of  the  corporation. 

But  even  if  the  circumstances  were  such  as  to  justify  indi- 
vidual stockholders  in  seeking  the  aid  of  the  court  to  enforce 
rights  of  the  corporation,  it  is  clear  that  their  remedy  is  not 
at  law.*  The  particular  equitable  relief  [265]sought  in  Fleit- 
mann  v.  Welsbach  Co.^  240  U.  S.  27,  was  denied;  but  this 
denial  affords  no  reason  for  assuming  that  the  long  settled 
rule  under  which  stockholders  may  seek  such  relief  only  in  a 
court  of  equity,  will  be  departed  from  because  the  cause  of  ac- 
tion involved  arises  under  the  Sherman  Law. 

This  action  was  commenced  May  3,  1912.  The  judgment 
dismissing  the  complaint  was  rendered  in  the  district  court 
September  24, 1914,  and  affirmed  by  the  Circuit  Court  of  Ap- 
peals April  13, 1915.  The  case  was  entered  in  this  court  July 
27, 1916.  On  April  7, 1917,  about  a  fortnight  before  the  case 
was  reached  for  argument,  George  D.  Hendrickson  and  Lu- 
ther Martin,  Jr.,  filed  in  this  court  a  motion  that  they  be  sab- 

»  Hawes  v.  Oakland,  104  U.  S.  450,  454 ;  Quincy  v.  Steel,  120  U.  S.  241. 
The  latter  case  was  an  equity  solt  by  a  stockholder  to  enforce  a  purely 
legal  claim  of  the  corporation — damages  for  breach  of  contract;  and 
the  court  sustained  a  demurrer  to  the  bill,  not  because  the  suit  should 
have  been  at  law,  but  because  the  bill  failed  to  show  that  complainant 
had  made  sufficient  effort  to  induce  the  directors  to  enter  suit. 
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stituted  as  plaintiffs  in  error.  The  motion  recites  that  they 
had,  on  March  1, 1917,  been  appointed  receivers  of  the  United 
Copper  Company  by  the  Court  of  Chancery  of  New  Jersey, 
and  had  on  April  2, 1917,  been  authorized  by  it  to  apply  for 
such  substitution.  Annexed  to  the  motion  is  a  copy  of  the 
petition  for  appointment  of  the  receivers  which  alleges  that 
the  United  Copper  Company  had  on  February  28, 1912,  been 
dissolved  by  proclamation  of  the  Governor  of  New  Jersey 
for  failure  to  pay  franchise  taxes;  and  that  it  had  assets  of 
large  value,  but  that  its  directors  named  (who  under  the 
statute  thereupon  became  trustees  for  the  corporation)  had 
taken  no  steps  whatever  to  collect  its  assets  or  settle  its  affairs 
and  were  not  fit  and  proper  persons  to  be  intrusted  with 
them.  Only  by  opposing  affidavits  filed  by  defendants  was 
it  disclosed  that,  on  February  10, 1913,  more  than  four  years 
previously,  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York  had  appointed  others  re- 
ceivers of  the  [266]  United  Copper  Company,  and  had  vested 
in  those  receivers  the  possession  of  "  all  the  properties  owned 
by  the  defendant  [the  United  Copper  Company],  or  in  which 
the  said  defendant  has  any  ownership  or  interest,  whether 
such  property  be  real,  personal,  or  mixed,  of  whatsoever  kind 
and  description,  and  wheresoever  situated,  including  ♦  ♦  * 
things  in  action,  credits,  stocks,  bonds,  securities,  shares  of 
stock  in  the  corporations  described  in  said  bill  of  com- 
plaint, and  all  shares  of  stock,  certificates  of  equitable  in- 
terest and  other  certificates  representing  any  interest  in  any 
property  and  all  other  securities  of  whatsoever  character 
owned  by  the  defendant  company,  on  or  in  which  it  has  any 
interest,  or  which  it  controls  directly  or  indirectly,"  and  that 
on  February  14,  1913,  the  same  persons  had  been  appointed 
ancillary  receivers  by  the  United  States  District  Court  for 
the  District  of  New  Jersey.  We  have  no  occasion  to  consider 
the  power  of  this  court  to  grant  the  motion  for  substitution. 
See  Railway  Co.  v.  Twombly^  100  U.  S.  78, 81.  It  is  without 
merit  and  is  denied. 
Judgment  affirmed. 
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PAINE  LUMBER  COMPANY,  LIMITED,  ET  AL.,  v. 
NEAL,  INDIVIDUALLY  AND  AS  SECRETARY 
AND  TREASURER  OF  THE  JOINT  DISTRICT 
COUNCIL  OF  NEW  YORK  AND  VICINITY  OF 
THE  UNITED  BROTHERHOOD  OF  CARPENTERS 
AND  JOINERS  OF  AMERICA  AND  AMALGA- 
MATED  SOCIETY  OF  CARPENTERS  AND  JOIN- 
ERS OF  AMERICA,  ET  AL.« 

APPEAL  FROM  THE  OIKOUIT  CX)UBT  OF  APPEALS  FOR  THE  SEGOND 

GntOnrr. 

No.  24.  Argued  May  3, 4, 1915 ;  restored  to  docket  for  reargument  June 
12,  1916 ;  reargued  October  24,  25,  1916.— Decided  June  11,  1917. 

[244  U.  S.  459.] 

A  private  party  can  not  maintain  a  suit  for  an  injunction  under  I  4  of 

the  Sherman  Anti-Trust  Law.* 
Such  action  upon  the  part  of  a  labor  union  as  is  Involved  in  this  case 

is  not  subject  to  be  enjoined  under  the  laws  of  New  York. 
214  Fed.  Rep.  82»  affirmed. 

The  case  is  stated  in  the  opinion. 

[460J  Mr.  Walter  Gordon  Merritt  and  Mr.  Daniel  Da/oenr 
port  for  appellants. 

The  combination  falls  within  that  class  of  restraints  of 
trade  intended  to  coerce  third  parties  and  strangers  from 
engaging  in  interstate  trade  except  on  conditions  that  the 
combination  imposes,  and  therefore  violates  the  Federal 
Anti-Trust  Law. 

The  object  is  to  control  conditions  of  manufacture  by 
preventing  the  sale  and  use  of  manufactured  articles  ainless 
they  come  from  mills  operated  and  exclusively  manned  by 
members  of  the  combination.  It  is  a  combination  between 
the  sources  of  production  and  those  who  control  distribution 
and  consumption,  to  limit  the  market  to  producers  joining 

•For  prior  opinions  (212  Fed.  269),  see  vol.  5,  p.  482— (214  Fed.  82), 
see  voL  5,  p.  445. 

*  Syllabus  and  statements  of  arguments  copyrighted,  1917,  by  The 
Banks  Law  Publishing  Company. 
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such  combination.  According  to  the  defendants'  ccmtenticm, 
they  must  protect  the  union  mills  from  the  competition  of 
non-union  mills  because,  under  the  natural  law  of  trade  and 
competition,  the  union  mills  can  not  survive  with  their  in- 
creased cost  of  production.  The  rule  against  using  or  work- 
ing on  open-shop  "  trim  "  was  therefore  adopted  to  destroy 
open-shop  competition.  The  Master  Carpenters'  Association 
also  take  active  steps  to  enforce  this  r^;ime  in  order  to  pro- 
tect themselves  from  the  competition  of  independent  con- 
tractors using  such  material. 

The  conceded  purpose  is  to  increase  profits  and  wages  in 
the  imion  mill  and  to  do  this  by  the  only  possible  method 
by  which  men  working  on  buildings  could  accomplish  such 
a  purpose,  viz,  restraining  trade  or  commerce  by  making 
open-shop  products  unsalable.  There  is  no  relation  between 
the  buildings  and  the  factories  except  commerce,  so  that  the 
only  way  in  which  the  conditions  in  the  mills  can  be  affected 
by  the  conduct  of  the  men  at  the  buildings  is  by  ccmtrolling 
commerce. 

The  union  manufacturers  and  their  employees  have  an 
imdoubted  interest  in  extending  the  sale  and  use  of  any  mer- 
chandise which  is  produced  by  their  joint  efforts,  [461]  and 
may,  therefore,  justify  and  excuse  any  injury  which  they 
inflict  upon  their  competitors  by  the  ordinary  methods  of 
legitimate  competition.  They  can  not,  however,  by  associa^ 
tion  or  combination  with  journeymen  who  have  no  such  in- 
terest, but  exercise  a  despotic  control  over  the  use  and  in- 
stallation of  such  products,  destroy  the  competition  of  busi- 
ness rivals  and  monopolize  the  market.  This  is  no  ordinary 
labor  case,  but  an  instance  where  the  defendants  are  seeking 
to  project  their  influence  into  trade  and  commerce  for  the 
purpdise  of  preventing  the  sale  and  distribution  of  completed 
articles  of  common  use  produced  by  their  competitors.  It 
is  an  attempt  to  drive  open-shop  products  out  of  commerce. 

The  distinction  between  a  combination  where  parties  sub- 
ject themselves  to  a  self-imposed  restraint,  and  a  combination 
which  has  also  the  objective  purpose  of  interfering  with  out- 
siders, has  been  recognized  by  this  court,  which  holds  that 
the  latter  combination  implies  a  wrongful  purpose.  United 
States  V.  Patterij  226  U.  S.  526;  Loewe  v.  Lawlor^  208  U.  S. 
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274;  Northern  Securities  Co.  v.  United  States^  193  U.  S.  197; 
Standard  OH  Co.  v.  United  States^  221  U.  S.  1 ;  Thomsen  v. 
Union  Castle  Mail  8.  S.  Co.,  166  Fed.  Eep.  251;  State  v. 
Duluth  Board  of  Trade  (Minn.),  121  N.  W.  Eep.  395;  Brown 
i&  Allen  V.  Jacobs  Pharmacy  (Ga.),  41  S.  E.  Eep.  553. 

If  the  object  of  the  combination  be  the  illegal  one  described, 
it  is  immaterial  that  the  means  are  otherwise  innocent  and 
lawful.  There  is  nothing  talismanic  about  the  right  to  strike 
which  excepts  it  from  this  universal  and  wholesome  rule  of 
law.  Aikens  v.  Wisconsin,  195  U.  S.  204;  Oompers  v.  Bucks 
Stove  c6  Range  Co.,  221  U.  S.  418;  Swift  <&  Co.  v.  United 
States,  196  U.  S.  375 ;  United  States  v.  Reading  Co.,  226  U.  S. 
324;  Loewe  v.  Lawlor,  supra. 

This  doctrine  that  an  act  otherwise  legal  may  become  illegal 
when  exercised  in  furtherance  of  an  illegal  con[462]8piracy 
has  been  frequently  applied  in  the  case  of  strikes.  [Citing 
numerous  authorities.] 

If  the  means  employed  are  calculated  and  intended  to  re- 
strain interstate  trade,  it  is  immaterial  that  they  are  to  be 
performed  or  operate  entirely  within  the  limits  of  (me  State. 
Loewe  v.  Lawlor,  supra;  United  States  v.  Reading  Co.,  supra; 
Swift  dk  Co.  V.  United  States,  196  U.  S.  375 ;  NortJtem  Securi- 
ties  Co.  V.  United  States,  193  U.  S.  197 ;  United  States  v.  Ter- 
minal R.  R.  Assn.,  227  U.  S.  683. 

The  case  at  bar  is  undistinguishable  in  principle  from  the 
cases  of  Montague  v.  Lowry,  193  XT.  S.  38 ;  Loewe  v.  Lawlor, 
supra;  Eastern  States  Retail  Lumber  Dealers*  Assn.  v.  United 
States,  234  U.  S.  600;  and  Lawlor  v.  Loewe,  235  U.  S.  522. 
The  judges  in  the  lower  court  entertained  no  doubt  as  to  the 
applicability  of  the  Anti-Trust  Law.  Irving  v.  Neal,  209 
Fed.  Rep.  471 ;  Paine  v.  Neal,  212  Fed.  Rep.  259  (case  at  bar). 

The  complainants,  being  irreparably  injured  in  their  prop- 
erty rights  by  acts  in  violation  of  the  Anti-Trust  Law,  are 
entitled  to  an  injunction.  The  jurisdiction  of  the  district 
court  was  invoked  both  on  account  of  diversity  of  citizenship 
and  the  Anti-Trust  Law.  The  complainants  appealed  to  its 
general  equitable  powers  to  protect  them  from  irreparable  in^^ 
jury  to  their  property  rights  by  unlawful  and  criminal  acts. 
To  deny  the  power  and  duty  of  the  chancellor  to  protect 
property  rights  from  irreparable  injury  due  to  criminal 
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acts,  involves  an  overthrow  of  fundamental  principles  and 
unfortunate  consequences  which  would  be  far-reaching.  If 
the  Federal  Anti-Trust  Law  supersedes  all  other  law  rela- 
tive to  combinations  which  restrain  interstate  trade  and  is 
to  be  construed  as  denying  the  right  of  an  injunction  to  a 
private  party,  then  persons  irreparably  injured  in  their 
property  rights  by  such  criminal  acts,  which  were  exclusively 
in  restraint  of  interstate  trade,  would  be  deprived  of  their 
property  without  due  process  of  law.  The  Federal  statute 
is  only  [468 J  declaratory  of  the  common  law  without  add- 
ing to  or  subtracting  from  the  substantive  offense;  it  speci- 
fies the  remedies  of  treble  damages,  confiscation,  and  in- 
junction by  the  Government,  which  were  not  available  under 
the  common  law,  and,  by  making  restraints  which  were 
purely  subjective  in  their  nature  affirmatively  unlawful,  en- 
titles a  private  party  suffering  damage  therefrom  to  all 
available  civil  remedies.  Since  the  law  does  not  lay  down 
any  new  rule  as  to  combinations  which  are  legal  or  illegal, 
the  remedies  which  it  prescribes  are  cumulative  and  do  not 
exclude  common-law  remedies. 

The  law  should  be  construed  with  a  view  to  suppressing 
the  mischief  and  advancing  the  remedy  for  which  it  is  ob- 
viously designed,  and  to  carry  with  it  all  the  incidents  and 
available  remedies  which  usually  accompany  such  statutes. 
Upon  this  question,  however,  the  lower  courts  are  in  dis- 
agreement. 

The  cases  holding  that  parties  injured  by  acts  in  violation 
of  this  law  are  entitled  to  an  injunction  imder  general 
equitable  principles  are  as  follows:  Bigelow  v.  Cahwrnet  (6 
Hecla  Mining  Co.^  155  Fed.  Rep.  877;  affd.  167  Fed.  Rep. 
721;  Umted  States  v.  Addyston  Pipe  <&  Steel  Co.,  85  Fed. 
Rep.  279;  Manmngton  v.  Hocking  VaUey  Ry.  Co.,  183  Fed. 
Rep.  140;  De  Koven  v.  Lake  Shore  <&  Michigan  Southern 
Ry.  Co.,  216  Fed.  Rep.  955;  Hitchman  Coal  cfe  Coke  Co.  v. 
Mitchell,  202  Fed.  Rep.  512;  Walsh  v.  Association  of  Plumb- 
ers (Mo.),  71  S.  W.  Rep.  455.  [Counsel  then  cited  coiitrary 
decisions  of  the  lower  Federal  courts,  a  number  of  which  are 
mentioned  in  the  dissenting  opinion.] 

It  is  our  contention  that  under  general  principles  any  per- 
Boa  q>ecially  injured  in  his  property  ri^ts  by  criminal  or 
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unlawful  acts  is  entitled  to  the  usual  and  appropriate  dvil 
remedies  to  protect  him  therefrom,  and  that  there  is  nothing 
in  the  Sherman  Act  which  deprives  him  of  that  right  or  con- 
tracts the  power  of  the  district  court  to  grant  [464]  him 
injunctive  relief.  Hayes  v.  Michigan  Central  R.  R.  Co.^  Ill 
U.  S.  228 ;  WiUy  v.  MuOedy,  78  N.  Y.  314 ;  Mairs  v.  Baltimore 
<&  Ohio  R.  R.  Co.^  175  N.  Y.  413;  Huda  v.  American  Glucose 
Co.,  154  N.  Y.  481;  Angle  v.  Chicago  <&  St.  Paul  Co.,  151 
U.  S.  2 ;  Bitterman  v.  LouisviUe  <&  Nashville  R.  R.  Co.,  207 
U.  S.  206;  1  Rev.  Swift's  Dig.,  side  page  553;  In  re  Debs,  158 
U.  S.  593,  594;  Cooler  v.  Whittingham,  15  Ch.  Div.  501; 
Parker  v.  Barnard,  135  Massachusetts,  120;  Hayes  v.  Porter, 
22  Maine,  371 ;  Toledo  A.  A.  dh  N.  M.  Ry.  Co.  v.  Pewn  Co., 
54  Fed.  Rep.  730;  Hardie-Tynes  Mfg.  Co.  v.  Cruse  (Ala.),  66 
So.  Rep.  657;  Thomas  v.  N.  0.  <&  T.  P.  Ry.  Co.,  62  Fed. 
Rep.  821. 

The  fact  that  Congress  has  since  given  a  private  individual 
the  right  to  an  injunction,  by  the  Clayton  Act,  seems  to  indi- 
cate what  was  its  intention  under  the  original  act. 

The  complainants  have  suffered  special  damages  entitling 
them  to  injunctive  relief. 

The  defendants'  combination  violates  §§  340  and  341  of 
article  22  of  the  General  Business  Law  of  New  York,  and 
complainants,  being  irreparably  injured  in  their  property 
rights  by  such  unlawful  acts,  are  entitled  to  an  injunction. 

If  the  acts  of  the  defendants  constitute  a  misdemeanor 
under  the  terms  of  this  State  statute,  then  the  plaintiffs  are 
entitled  to  all  the  appropriate  and  usual  civil  remedies,  even 
though  those  remedies  are  not  prescribed  by  the  statute.  It 
is  the  settled  law  of  New  York  that  one  who  is  specially  in- 
jured by  an  act  forbidden  by  the  criminal  law  is  entitled  to 
civil  relief.  Kellogg  v.  Sowerhy,  190  N.  Y.  370;  Rour^  v. 
Elk  Drug  Co.,  77  N.  Y.  Supp.  374;  Dueher  Co.  v.  Howard 
Co.,  24  N.  Y.  Supp.  647;  Straus  v.  American  Publishers^ 
Assn.,  m  N.  Y.  473;  193  N.  Y.  496;  199  N.  Y.  548;  231  U.  S. 
222;  85  App.  Div.  446;  Park  dk  Sons  v.  National  Druggists^ 
Assn.,  175  N.  Y.  1;  Locker  v.  American  Tobacco  Co.,  196 
N.  Y.  565.  The  statute  is  little  more  [465]  than  a  codifica- 
tion of  the  common  law.  Matter  of  Dames,  168  N.  Y.  89; 
People  V.  American  Ice  Co.^  120  N.  Y.  Supp.  448.    The  corn- 
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modities  produced  by  plaintiffs  are  included.  The  motive 
which  actuates  the  members  of  the  combination  is  immaterial, 
but  the  purpose  and  object  of  the  combination  is  material. 
Kellogg  v.  Sowerby^  190  N.  Y.  370;  People  v.  American  Ice 
Oo.^  120  N.  Y.  Supp.  443 ;  Schwarcz  v.  International  Union^ 
124  N.  Y.  Supp.  968;  State  v.  Minneapolie  Milk  Co.  (Minn.), 
144  N.  W.  Rep.  417.  If  the  plaintiffs  are  to  prevail  under 
this  statute,  it  is  because  the  acts  of  the  defendants  constitute 
a  public  offense  forbidden  by  the  statute  and  have  resulted 
in  injury  to  the  plaintiffs.  The  character  of  the  participants 
is  immaterial.  The  fact  that  the  defendants  are  endeavoring 
to  suppress  competition  in  the  supply  and  price  of  completed 
articles  in  common  use  removes  their  combination  and  con- 
duct from  the  case  of  National  Protective  Assn.  v.  Gumming^ 
170  N.  Y.  316,  and  brings  them  within  the  purview  of  the 
Anti-Trust  Law.  Rourke  v.  Elk  Drug  Co.y  77  N.  Y.  Supp. 
376;  Loewe  v.  Lawlor^  208  U.  S.  274. 

If  the  combination  of  the  defendants  is  illegal,  then  every 
act  in  furtherance  thereof,  though  otherwise  innocent  and 
constitutionally  protected,  becomes  illegal  because  done  in 
furtherance  of  tiie  illegal  purpose.  Acts  which  might  be 
innocent  when  done  by  one  person  may  become  illegal  when 
done  by  a  number  in  combination  in  violation  of  the  statute. 
Rourke  v.  Elk  Drug  Co.,  77  N.  Y.  Supp.  378;  Locker  v. 
American  Tobacco  Co.,  196  N.  Y.  868;  Locker  v.  Am^erican 
Tobacco  Co.,  106  N.  Y.  Supp.  118  (Judge  Guynor's  opinion)  ; 
Walsh  V.  Dioight,  68  N.  Y.  Supp.  91. 

Generally  as  to  the  application  of  this  law  to  cases  like 
the  present,  see  People  v.  McFarlin,  89  N.  Y.  Supp.  627; 
Irving  v.  Neal,  209  Fed.  Rep.  471;  Pome  v.  Neal,  212  Fed. 
Rep.  289;  GUI  Engraving  Co.  v.  Doerr,  214  Fed.  Rep.  111. 
Within  the  meaning  of  this  act  defendants'  combination 
[466]  (a)  seeks  to  create  and  maintain  a  monopoly  in  the 
manufacture,  production,  and  sale  of  the  articles  in  ques- 
tion. Their  own  reports  show  that  they  have  already  ac- 
quired a  complete  monopoly  at  higher  prices  of  trade  in 
wood  trim  on  the  Island  of  Manhattan,  thereby  terminating 
all  trade  in  that  borough  with  any  open  diops.  People  v. 
American  Ice  Co.,  120  N.  Y.  Supp.  448.  (6)  It  attempts 
to  restrain  or  prevent  competitioii  in  the  supply  and  price 


Digitized  by  VjOOQIC 


PAINE   LUMBER   CO.   V.   NEAL.  959 

Argument  for  Appellant 
of  these  articles,  {c)  It  seeks  to  restrain  or  prevent  the  free 
pursuit  of  a  lawful  trade  or  business,  in  order  thereby  to 
create  or  maintain  a  monopoly  in  the  production  and  sale 
of  these  articles.  Straus  v.  American  Publishers*  As9n.y 
supra;  People  v.  McFarlin^  89  N.  Y.  Supp.  527;  Cum/mings 
V.  Union  Blue  Stone  Co.^  164  N.  Y.  401 ;  Amot  v.  Pittston 
Coal  Co.,  68  N.  Y.  558. 

The  restraint  is  not  incidental  to  any  legitimate  end  which 
the  defendants  seek,  but  is  the  direct  purpose  of  the  com- 
bination. The  benefits  sought  by  the  defendants  are  the 
result  of  the  restraint  of  trade,  and  the  restraint  of  trade 
is  not  the  result  of  the  benefits  or  incidental  to  them. 

The  defendants'  combination  violates  sub-division  6  of 
§  580  of  article  54  of  the  Penal  Law  of  New  York;  also  sub- 
division 5  of  §  580  of  that  law ;  also  §  530  of  article  48  of  that 
law. 

Section  582  of  the  Penal  Law  of  New  York  is  declaratory 
of  the  common  law  and  does  not  legalize  the  defendants' 
acts. 

A  combination  of  traders,  to  promote  their  own  interests 
by  suppressing  the  competition  of  rivals,  is  illegal  at  com- 
mon law  and  it  is  immaterial  whether  the  combination  aims 
at  one  rival  or  a  class  of  rivals.  If  the  complainants  are 
being  irreparably  injured  in  their  property  rights  by  unlaw- 
ful acts  committed  within  the  State,  they  would  be  entitled 
to  relief  regardless  of  the  existing  Federal  law,  whether 
those  acts  were  unlawful  at  common  law  or  because  of  some 
State  statute. 

[467]  The  facts  establish  a  combination  to  cause  strikes 
against  customers  of  complainants  for  the  purpose  of  pre- 
venting the  sale  of  their  products  as  long  as  they  operate 
an  open  shop,  and  is,  in  eflfect,  a  secondary  boycott  of  the 
complainants,  which  is  unlawful.    [Citing  many  authorities.] 

The  combination  of  defendants  to  bring  about  the  em- 
ployment of  members  of  their  organization  exclusively  in 
their  industry  throughout  an  entire  community  is  unlawful. 
[Counsel  here  went  into  an  analysis  of  the  means  employed 
and  th^  rights  affected  and  dangers  involved,  referring  to 
numerous  authorities.] 


Digitized  by  VjOOQIC 


960  244  UNITED  STATES^  468b 

Argument  for  Appellant 

The  relief  prayed  for  will  not  interfere  with  the  legal 
provisions  of  any  of  the  arbitration  agre^nents. 

Complainants  are  entitled  to  an  injunction  under  §  16  of 
the  Clayton  Act,  of  October  15,  1914.  This  section  is  de- 
claratory of  ancient  common-law  principles  and  is  highly 
remedial,  and  should  be  construed  so  as  to  advance  the 
remedy.  It  was  meant  to  remove  doubt  arising  from  diver- 
gent Federal  decisions,  and  is  to  be  taken  as  a  legislative 
construction  of  the  prior  law,  of  retrospective  operation, 
applicable  to  pending  suits  like  this.  Bailey  v.  Clark^  21 
Wall.  284;  Tiger  v.  Western  Investment  Co.^  "Xtl  U.  S.  286; 
Missouri  Padiic  Ry.  Co.  v.  United  States,  189  XT.  S.  274; 
Dinsmore  v.  Southern  Express  Co.,  183  U.  S.  115;  Sam- 
peyreac  v.  United  States,  7  Pet.  222;  United  States  v.  The 
Schooner  Peggy,  1  Cranch.  105.  ♦ 

It  was  not  the  intention  by  §  6  of  the  Clayt<Hi  Act  to 
change  in  any  respect  the  Sherman  Anti-Trust  Act  as  it  had 
been  construed  and  applied  by  this  court  in  any  case.  The 
history  of  the  legislation,  shown  by  the  committee  reports 
and  even  the  debates  in  Congress,  establishes  this.  More- 
over, the  act  in  §  4  re-enacts,  word  for  word,  §  7  of  tiie 
Sherman  Anti-Trust  Act,  under  which  the  Loewe  case  was 
brought  to  and  decided  by  this  court,  without  excepting  that 
or  any  other  case  from  its  provisions,  [468]  which  action, 
upon  established  principles  of  construction,  is  an  adoption 
by  Congress  of  the  doctrines  of  that  case. 

The  presence  of  §  6  in  the  act  is  due  to  the  fact  that  it  was 
thought  desirable  to  put  at  rest  the  contentions  of  some,  that 
the  existence  of  labor  unions  for  legitimate  purposes  was  for- 
bidden by  the  Sherman  Anti-Trust  Act. 

Section  20  of  the  Clayton  Act  has  obviously  no  application 
since  here  the  relation  of  employer  and  employee  does  not 
exist  actually  or  prospectively  between  the  contending  parties. 

It  is  further  obvious  that  the  various  acts  mentioned  in  §  20, 
against  which  injunctions  shall  not  issue  in  this  limited  class 
of  cases,  are  most  of  them  acts  which  in  and  of  themselves 
are  ordinarily  lawful,  and  that  this  section  accomplishes  no 
other  purpose  than  to  declare  the  previously  existing  law  on 
this  subject.  The  recognition  of  a  right  by  a  statute,  sudi 
as  the  Clayton  Act,  will  not  justify  the  exercise  of  that  ri^t 
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in  furtherance  of  a  criminal  conspiracy,  which  is  expressly 
defined  by  the  same  statute.  Athens  v.  Wisconrinj  195  U.  S. 
IMiGompers  v.  Bucks  Stove  <6  Range  Co.j  221  U.  S.  439. 

Otherwise  construed,  the  Clayton  Liaw  would  be  unconsti- 
tutional as  class  legislation,  and  depriving  persons  of  prop- 
erty without  due  process  of  law.  Cldand  v.  Anderson^  66 
Nebraska,  262;  ConnoV/y  v.  Union  Pipe  Co.,  184  U.  S.  540. 

It  is  proper  for  the  complainants  to  unite  as  co-plaintiffs 
since  they  were  all  similarly  affected  by  the  same  combination. 

Mr.  Charles  Maitland  Beatatie  for  the  labor  union  appellees. 

Mr.  Frederick  Hvlse  for  appellees. 

Mr.  Anthmiy  Gref,  Mr.  Charles  J.  Hardy,  and  Mr,  Fred- 
[469]«H(?A  P.  Whitdker  filed  a  brief  in  behalf  of*  appellee, 
James  Elgar,  Inc. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court 

This  is  a  bill  in  equity  brought  by  corporations,  of  States 
other  than  New  York,  engaged  in  the  manufacture  of  doors, 
sash,  etc.,  in  open  shops,^  (^gainst  officers  and  agents  of  the 
United  Brotherhood  of  Carpenters  and  Joiners  of  America 
and  of  the  New  York  branch  of  the  same)^ertain  union  man- 
ufacturers of  doors,  sash,  etc.,  men^rs  of  the  Manufacturing 
Wood  Workers'  Association^  and  6nany  master  carpenters, 
members  of  the  Master  Carpenters'  Association,  whose  busi- 
ness is  to  install  such  products  in  buildings.)  The  bill  was 
dismissed  by  the  district  court,  212  Fed.  Rep.  269,  and  the 
decree  was  affirmed  by  the  Circuit  Court  of  Appeals.  214 
Fed.  Rep.  82;  130  C.  C.  A.  522. 

The  bill  alleges  a  conspiracy  of  the  members  of  the  brother- 
hood and  the  New  York  branch  to  prevent  the  exercise  of  the 
trade  of  carpenters  by  any  one  not  a  member  of  the  brother- 
hood, and  to  prevent  the  plaintiffs  and  all  other  employers 
of  carpenters  not  such  members  from  engaging  in  interstate 
commerce  and  selling  their  goods  outside  of  the  State  where 
the  goods  are  manufactured,  and  it  sets  out  the  usual  devices 
of  labor  unions  as  exercised  to  that  end.  In  1909  the  master 
carpenters,  coerced  by  the  practical  necessities  of  the  case, 
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made  an  agreement  with  the  New  York  branch,  accepting  a 
previously  established  joint  arbitration  plan  to  avoid  strikes 
and  lockouts.  This  agreement  provides  that  ^'  there  shall  be 
no  restriction  against  the  use  of  any  manufactured  material 
except  non-union  or  prison  made ; "  the  arbitration  plan  is  con- 
fined to  shops  that  use  union  labor  and  the  employers  agree 
to  employ  union  labor  only.  The  unions  will  not  erect  ma- 
terial made  by  non-union  mechanics.  [470]  Another  agree- 
ment between  the  Manufacturing  Wood  Workers'  Associa- 
tion, the  brotherhood,  and  the  New  York  branch  also  adopts 
the  plan  of  arbitration;  the  labor  unions  agree  that  ^ none  of 
their  members  will  erect  or  install  non-union  or  prison  made 
material,"  and  the  woodworkers  undertake  that  members  of 
the  brotherhood  shall  ^^  be  employed  exclusively  in  the  mills 
of  the  Manufacturing  Wood  Workers'  Association."  It  is 
found  that  most  of  the  journeymen  carpenters  in  Manhattan 
and  part  of  Brooklyn  belong  to  the  brotherhood,  and  that 
owing  to  their  refusal  to  work  with  non-union  men  and  to 
employers  finding  it  wise  to  employ  union  men,  it  is  very 
generally  impracticable  to  erect  carpenter  work  in  those 
places  except  by  union  labor.  It  also  is  found  that  owing 
to  the  above  provisions  as  to  non-union  material  the  sale  of 
the  plaintiffs'  goods  in  those  places  has  been  made  less.  The 
workmen  have  adopted  the  policy  complained  of  without 
malice  toward  the  plaintiffs,  as  part  of  a  plan  to  bring  about 
^^  a  nation-wide  unionization  in  their  trade." 

An  injunction  is  asked  against  the  defendants'  (other 
than  the  master  carpenters)  conspiring  to  refuse  to  work 
upon  material  made  by  the  plaintiffs,  because  not  made  by 
union  labor;  or  enforcing  by-laws  intended  to  prevent  work- 
ing with  or  upon  what  is  called  unfair  material ;  or  induchig 
persons  to  refuse  to  work  for  persons  purchasing  such  ma- 
terial, or  taking  other  enumerated  steps  to  the  same  general 
end;  or  conspiring  to  restrain  the  plaintiffs'  interstate  busi- 
ness in  order  to  compel  them  to  refuse  to  employ  carpenters 
not  members  of  the  brotherhood.  It  is  prayed  further  that 
the  provision  quoted  above  from  the  master  carpenters' 
agreement  and  another  ancillary  one  be  declared  void  and 
the  parties  enjoined  from  carrying  them  out.  No  other  or 
alternative  relief  is  prayed.    The  ground  on  whidi  tiie  in- 
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junction  was  refused  by  the  district  court  was  tiiat,  al- 
though it  appeared  that  the  agreements  above  mentioned 
were  parts  of  a  comprehen[471]sive  plan  to  restrain  com- 
merce among  the  States,  the  conspiracy  was  not  directed 
specially  against  the  plaintiffs  and  had  caused  them  no  spe- 
cial damage,  different  from  that  inflicted  on  the  public  at 
large.  The  Circuit  Court  of  Appeals,  reserving  its  opinion 
as  to  whether  any  agreement  or  combination  contrary  to  law 
was  made  out,  agreed  with  the  judge  below  on  the  ground 
that  no  acts  directed  against  the  plaintiffs  personally  were 
shown. 

In  the  opinion  of  a  majority  of  the  court  if  the  facts  show 
any  violation  of  the  act  of  July  2, 1890,  c.  647,  26  Stat.  209, 
a  private  person  can  not  maintain  a  suit  for  an  injunction 
under  §  4  of  the  same,  Minnesota  v.  Northern  Securities  Co.j 
194  U.  S.  48,  70,  71,  and  especially  such  an  injunction  as  is 
sought;  even  if  we  should  go  behind  what  seems  to  have 
been  the  view  of  both  courts  below,  that  no  special  damage 
was  shown,  and  reverse  their  conclusion  of  fact.  No  one 
would  maintain  that  the  injunction  should  be  granted  to 
parties  not  showing  special  injury  to  themselves.  Person- 
ally, I  lay  those  questions  on  one  side,  because,  while  the  act 
of  October  16, 1914,  c.  828,  §  16,  88  Stat.  730,  737,  establishes 
the  right  of  private  parties  to  an  injunction  in  proper  cases, 
in  my  opinion  it  also  establishes  a  policy  inconsistent  with 
the  granting  of  one  here.  I  do  not  go  into  the  reasoning  that 
satisfies  me,  because  upon  this  point  I  am  in  a  minority. 

As  this  court  is  not  the  final  authority  concerning  the  laws 
of  New  York,  we  say  but  a  word  about  them.  We  shall  not 
believe  that  the  ordinary  action  of  a  labor  union  can  be 
made  the  ground  of  an  injunction  under  those  laws  until 
we  are  so  instructed  by  the  New  York  Court  of  Appeala 
National  Protective  Association  of  Steam  Fitters  dk  Helpers 
V.  Gymndng^  170  N.  Y.  316.  Certainly  the  conduct  com- 
plained of  has  no  tendency  to  produce  a  monopoly  of  manu- 
facture or  building  since  the  more  successful  it  is  the  more 
competitors  are  introduced  into  the  trade.  Cases  like  Kd- 
logg  V.  Sowerbj/j  190  N.  Y.  370,  [478]  concerning  con- 
spiracies between  railroads  and  elevator  companies  to  pre- 
vent competition,  seem  to  us  very  clearly  not  to  have  been 
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intended  to  overrule  the  authority  that  we  cite,  and  not  to 
have  any  bearing  on  the  present  point 
Decree  aflirmed. 

Mr.  Justice  PrrNBY,  with  whom  concurred  Mr.  Justice 
McEenna  and  Mr.  Justice  Van  Dbvanter,  dissenting. 

Appellants,  who  were  complainants  below,  filed  their  bill 
in  the  United  States  Circuit  Court  (afterwards  District 
Court)  in  the  month  of  February,  1911,  to  obtain  an  in- 
junction against  the  prosecution  of  a  conspiracy  to  restrain 
interstate  trade  and  commerce  in  the  products  of  complain- 
ants' wood- working  mills  and  destroy  their  interstate  busi- 
ness by  means  of  a  boycott.  The  Federal  jurisdiction  was 
invoked  both  on  the  ground  of  diverse  citizenship  and  on  the 
ground  that  the  action  arose  under  the  Sherman  Anti-Trust 
Act  of  July  2,  1890,  c.  647,  26  Stat.  209.  Upon  the  merits, 
the  laws  of  the  State  of  New  York  were  relied  upon,  as  well 
as  the  Federal  act.  (General  Business  Law  of  N.  Y.,  §  340; 
Penal  Law  of  N.  Y.,  §  580,  subd.  6.) 

It  was  found  by  the  District  Court  (212  Fed.  Rep.  269, 263, 
266)  that  the  defendants  were  engaged  in  a  combination 
directly  restraining  competition  between  manufacturers  and 
operating  to  restrain  interstate  commerce,  in  violation  of  both 
Federal  and  State  acts.  The  Circuit  Court  of  Appeals  asr 
sumed  this  to  be  so  (214  Fed.  Bep.  82),  and  there  is  no  se- 
rious dispute  about  it  here.  The  District  Court  dismissed  the 
bill,  upon  the  ground  that  injimctive  relief  under  either 
statute  could.be  had  only  at  the  instance  of  the  United  States, 
or  the  State  of  New  York,  as  the  case  might  be,  and  therefore 
complainants  could  not  have  relief  in  this  suit;  citing  Na- 
tiondl  Fireproopng  [478]  Co,  v.  Mason  Builders^  AasociaUonj 
169  Fed  Eep.  259,  263.  The  Circuit  Court  of  Appeals  af- 
firmed the  decree  upon  the  ground  that  defendants'  acts  were 
not  malicious  and  not  directed  against  the  individual  com- 
plainants personally,  and  hence  relief  by  injimction  could 
not  be  granted,  irrespective  of  whether  tiie  particular  com- 
bination in  question  was  obnoxious  either  to  the  commcm  law 
or  to  the  statutes.  This  decision  was  rendered  on  April  7, 
1911 
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In  this  court,  the  prevailing  opinion  is  that,  although  the 
facts  show  a  violation  of  the  Sherman  Act,  a  private  person 
can  not  maintain  a  suit  for  an  injunction  under  its  fourth 
section.  I  dissent  from  the  view  that  complainants  can  not 
maintain  a  suit  for  an  injunction,  and  I  do  so  not  because 
of  any  express  provision  in  the  act  authorizing  such  a  suit, 
but  because,  in  the  absence  of  some  provision  to  the  contrary, 
the  right  to  relief  by  injunction,  where  irr^arable  injury  is 
threatened  through  a  violation  of  property  rights  and  there 
is  no  adequate  remedy  at  law,  rests  upon  settled  principles 
of  equity  that  were  recognized  in  the  constitutional  grant  of 
jurisdiction  to  the  courts  of  the  United  States.  I  think  com- 
plainants were  entitled  to  an  injimction  also  upon  grounds  of 
State  law ;  but  wiU  confine  what  I  have  to  say  to  the  Federal 
question. 

The  proofs  render  it  clear  that  defendants  are  engaged  in 
a  boycotting  combination  in  restraint  of  interstate  commerce 
prohibited  by  and  actionable  under  the  Sherman  Law,  on  the 
authority  of  Montague  <&  Co.  v.  Lowry^  193  U.  S.  38,  44-48; 
Loewe  v.  Lawlor^  208  U.  S.  274,  292,  et  seq.;  Eastern  States 
Retail  Lumber  Dealers^  Assn.  v.  United  States^  284  U.  S.  600, 
614 ;  Lawlor  v.  Loewe^  235  U.  S.  522,  584.  The  proof  is  clear 
also  that  the  conspiracy  is  aimed  at  the  property  rights  of 
complainants  in  particular;  certainly  that  it  is  designed  to 
injure  directly  and  drive  out  of  business  a  limited  class  of 
traders — the  so-called  "  non-union  "  wood- working  mills — ^to 
which  complainants  belong;  that  complainants  are  sustaining 
direct  [474]  and  serious  injury  through  the  closing  of  the 
channels  of  interstate  trade  to  their  products,  an  injury  quite 
different  from  that  suffered  by  the  public  in  general ;  and  that 
it  is  a  continuing  injury  not  adequately  remediable  by  the 
ordinary  action  at  law  or  the  action  for  treble  damages  under 
the  Sherman  Act,  and  hence  is  an  irreparable  injury  in  the 
sight  of  equity.  That  there  is  no  particular  animosity  to- 
ward complainants  as  individuals — assuming  it  to  be  true — 
is,  in  my  view,  a  matter  of  no  consequence.  If  evidence  of 
malice  be  necessary  (and  I  do  not  think  it  is),  this  is  only  in 
the  sense  that  malice  consists  in  the  intentional  doing  of  an 
unlawful  act,  to  the  direct  damage  of  another,  without  just 
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cause  Or  excuse.    Brennan  v.  United  Hatters^  73  N.  J.  L. 
729,  744. 

f  Free  access  to  the  markets  through  unobstructed  channels 
j  of  commerce  is  the  very  breath  of  the  life  of  such  manuf actur- 
'  ing  establishments;  and  to  say  that  complainants  are  not 
specially  injured  by  the  conduct  of  defendants  seems  to  me  to 
require  that  the  eyes  be  closed  to  the  evidence  in  the  case  and 
to  the  familiar  facts  of  commerce.  I  do  not  understand  either 
of  the  courts  below  to  have  held  as  matter  of  fact  that  com- 
plainants were  not  specially  injured;  but  that  the  District 
Court  (212  Fed.  Bep.  267),  while  finding  ii>  fact  that  com- 
plainants were  directly  injured,  reasoned  (erroneously,  as  I 
think,)  that  it  was  not  such  special  injury  as  was  contem- 
plated by  certain  New  York  decisions  cited. 

Section  1  of  the  Sherman  Act  declares  that  every  combina- 
tion or  conspiracy  in  restraint  of  trade  or  commerce  among 
the  several  States  or  with  foreign  nations  is  illegal,  and  im- 
poses a  punishment  of  fine  or  imprisonment  upon  the  guilty 
parties.  It  clearly  recognizes,  what  is  well  known,  that  in- 
jury to  other  traders  and  competitors  is  the  primary  effect  of 
such  a  combination.  A  right  of  action  for  damages  by  a  party 
specially  aggrieved  would  have  followed  by  implication 
(Texas  c&  Pacific  By.  Co.  [475]  v.  Bigsby^  241  U.  S.  33,  39)  ; 
and  it  was  doubtless  because  treble  damages  were  to  be 
allowed  that  an  express  authorization  of  suit  at  law  was  in- 
cluded in  the  act.    Section  7. 

The  fourth  section  provides:  "The  several  Circuit  Courts 
of  the  United  States  are  hereby  invested  with  jurisdiction 
to  prevent  and  restrain  violations  of  this  act;  and  it  shall 
be  t^e  duty  of  the  several  district  attorneys  of  the  United 
States,  in  their  respective  districts,  under  the  direction  of 
the  Attorney  General,  to  institute  proceedings  in  equity  to 
prevent  and  restrain  such  violations,''  etc.  The  act  was 
designed  to  be  highly  remedial,  so  far  as  preventing  re- 
straints of  trade  and  commerce  is  concerned,  and  the  semi- 
colon in  the  sentence  just  quoted  indicates,  as  I  think,  that 
the  grant  of  jurisdiction  was  intended  to  be  general,  and  that 
the  following  clause  was  intended  to  impose  a  special  duty 
upon  the  district  attorneys  to  resort  to  that  jurisdiction 
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whenever,  in  the  discretion  of  the  Attorney  G^ieral,  a  pub- 
lic prosecution  should  seem  to  be  called  for. 

Nor  is  the  omission  of  an  express  declaration  that  persons 
threatened  with  special  injury  through  violations  of  the  act 
may  have  relief  by  injunction,  of  particular  significance. 
Declarations  of  that  character  are  rarely  met  with  in  the 
legislation  of  Congress.^  The  reason  is  not  far  to  seek.  By 
§  2  of  Article  III  of  the  Constitution,  the  judicial  power  is 
made  to  extend  to  ^'all  Cases,  in  Law  and  Ekjuity,  arising 
under  this  Constitution,  the  Laws  of  the  United  States,'' 
etc.  This  had  the  effect  of  adopting  equitable  remedies  in 
all  cases  arising  under  the  Consti[476]tution  and  laws  of 
the  United  States  where  such  remedies  are  appropriate. 
The  Federal  courts,  in  exercising  their  jurisdiction,  are  not 
limited  to  the  remedies  existing  in  the  courts  of  the  respec- 
tive States,  but  are  to  grant  relief  in  equity  according  to 
the  principles  and  practice  of  the  equity  jurisdiction  as  es- 
tablished in  England.  Robinson  v.  CampbeU^  3  Wheat.  212, 
221,  223;  United  States  v.  Hawland,  4  Wheat  108,  116; 
Irvine  v.  Marshall^  20  How.  558,  565.  In  United  States  v. 
Detroit  Lumber  Co.y  200  U.  S.  321,  839,  the  court,  by  Mr. 
Justice  Brewer,  declared:  ^^It  is  a  mistake  to  suppose  that 
for  the  determination  of  equities  and  equitable  rights  we 
must  look  only  to  the  statutes  of  Congress.  The  principles 
of  equity  exist  independently  of  and  anterior  to  all  Congres- 
sional legislation,  and  the  statutes  are  either  annunciations 
of  those  principles  or  limitations  upon  their  application  in 
particular  cases." 

To  speak  accurately,  it  is  not  the  statute  that  gives  a  right 
to  relief  in  equity,  but  the  fact  that  in  the  particular  case  the 
threatened  effects  of  a  continuing  violation  of  the  statute  are 
such  as  only  equitable  process  can  prevent.  The  right  to 
equitable  relief  does  not  depend  upon  the  nature  or  source 
of  the  substantive  right  whose  violation  is  threatened,  but 

^  Section  16  of  the  so-caUed  Clayton  Act  of  October  15,  1914,  c  828, 
38  Stat.  730,  737,  contains  such  a  provision ;  but  this  was  inserted  only 
because  some  of  the  Federal  courts  had  held — erroneously,  as  I  think — 
that  private  parties  could  have  no  relief  by  injunction  against  threat- 
ened violations  of  the  Sherman  Act  These  decisions  wlU  be  dis- 
cussed below. 
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upcm  the  consequences  that  will  flow  from  its  violation.  As 
the  court,  by  Mr.  Justice  Field,  declared  in  Holland  v.  Choi' 
len^  110  XJ.  S.  16,  25 ;  "  If  the  controversy  be  one  in  which  a 
court  of  equity  only  can  afford  the  relief  prayed  for,  its  juris- 
diction is  unaffected  by  the  character  of  the  questions 
involved," 

To  take  a  familiar  example:  The  Constitution  of  the 
United  States  does  not  declare  in  terms  that  infringements 
of  the  rights  thereby  secured  may  be  prevented  by  injunction. 
Ordinarily  they  may  not  be.  It  is  only  where  a  threatened 
infringement  will  produce  injury  and  damage  for  which  the 
law  can  affcM'd  no  remedy — such,  for  instance,  as  irreparable 
and  continuing  damage,  or  a  [477]  multiplicity  of  suits — 
that  resort  may  be  had  to  equity ;  and  when  this  does  appear, 
the  right  to  an  injunction  arises  because  that  is  the  only  ap- 
propriate relief.  Oshom  v.  United  States  Bank^  9  Wheat. 
738,  838-845 ;  Pennoyer  v.  McConnaughy^  140  U.  S.  1, 12, 18 ; 
Fargo  v.  Hart,  193  U.  S.  490,  503. 

So,  tax  laws  rarely,  if  ever,  contain  express  authorization 
of  an  injunction  to  restrain  illegal  taxes.  And  a  suit  in 
equity  will  not  lie  on  the  mere  ground  that  a  tax  is  illegal. 
But  if,  in  addition,  enforcement  of  the  tax  would  lead  to  a 
multiplicity  of  suits,  or  produce  irreparable  injury,  or  if  the 
property  taxed  is  real  estate  and  the  tax  throws  a  cloud  upon 
the  title,  equity  will  interfere  by  injunction.  Dows  v.  City 
of  Chicago,  11  Wall.  108,  112;  Hannewinkle  v.  Georgetown, 
15  Wall.  547;  Union  Paxxfic  Ry.  Co.  v.  Cheyerme,  113  U.  S. 
516,  525;  PaciHc  Express  Co.  v.  Seihert,  142  U.  S.  339,  348; 
Ogden  City  v.  Armstrong,  168  U.  S.  224,  237;  Ohio  Tax 
Cases,  232  U.  S.  576,  587. 

The  fact  that  the  threatened  invasion  of  plaintiffs'  rights 
will  amount  at  the  same  time  to  an  offense  against  the  crim- 
inal laws  is  no  bar  to  relief  by  injunction  at  the  instance  of 
a  private  party.    In  re  Dels,  158  U.  S.  564,  593. 

I  find  nothing  in  the  letter  or  policy  of  the  Sherman  Act 
to  exclude  the  application  of  the  ordinary  principles  of 
equity,  recognized  in  the  constitutional  grant  of  jurisdiction. 
Applying  them  to  the  facts  of  the  present  case,  appellants 
are  entitled  to  an  injunction  to  restrain  the  threatened,  con* 
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tinuing,  and  irreparable  injury  and  damage  that  otherwise 
will  result  from  defendants'  violation  of  the  act. 

The  special  duty  imposed  upon  the  Attorney  General  and 
the  district  attorneys  is  not  incondstent  with  this  view.  The 
field  to  be  covered  by  such  public  prosecutions,  and  the  ob- 
jects sought  thereby,  are  quite  different  ^from  the  scope  and 
effect  of  an  injunction  granted  to  a  private  party  threatened 
with  special  and  irreparable  injury  to  [478]  his  property 
rights  through  a  violation  of  the  act.  The  proceeding  by 
the  district  attorney  is  a  kind  of  equitable  ^[tw  warrantOy  cal- 
culated to  bring  the  entire  combination  to  an  end,  whether  it 
be  in  the  form  of  a  corporation  or  otherwise.  But  thei^  may 
be  and  are  cases  of  direct  and  irreparable  injury  to  private 
parties  resulting  from  violations  of  the  act,  not  capable  of 
being  redressed  through  actions  at  law  imder  §  7;  and  jus- 
tice to  the  parties  aggrieved  requires  that  the  act  be  con- 
strued, if  the  language  admits  of  such  a  construction  (and 
I  think  it  does),  so  as  to  allow  an  injunction  to  prevent  irrep- 
arable injury  to  a  private  party,  otherwise  remediless,  with- 
out going  to  the  extent  of  dissolving  the  combination  alto- 
gether, which  in  some  cases  might  not  be  a  matter  of  public 
interest  or  importance.  Unless  so  construed,  the  act  must 
operate  in  many  instances  to  deprive  parties  of  a  right  of 
injunction  that  they  would  have  had  without  it.  So  far  at 
least  as  boycotting  combinations  are  concerned — and  this  case 
is  of  that  character — ^the  act  creates  no  new  offense  and  gives 
no  new  right  of  action.  Temperton  v.  RusseU^  1893, 1  Q.  B. 
Div.  716 ;  Quinn  v.  Leathem^  1901,  A.  C.  495 ;  Barr  v.  Essex 
Trades  Council^  53  N,  J.  Eq.  101,  112-121 ;  Jonas  Glass  Co. 
V.  Glass  Bottle  Blowers'  Assn.y  77  N.  J.  Eq.  219,  225. 

I  find  no  controlling  decision  in  this  court.  Minnesota  v. 
Northern  Securities  Co,y  194  U.  S.  48,  71,  is  not  an  authority 
against  the  right  of  complainants  to  an  injunction  to  prevent 
special  and  irreparable  damage  to  their  property  rights 
through  a  violation  of  the  Sherman  Act;  the  effect  of  that 
decision  being  merely  to  deny  relief  by  injunction  to  indi- 
viduals not  directly  and  specially  injured.  There  the  State 
of  Minnesota  sued  in  one  of  its  own  courts  imder  certain 
statutes  of  its  own,  as  well  as  under  the  Sherman  Act,  and 
the  case  was  removed  to  the  United  States  Circuit  Court  as 
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being  one  arising  under  the  Constitution  and  laws  of  the 
United  States.  The  purpose  of  [479]  the  suit  was  to  annul 
an  agreement  and  suppress  a  combination  alleged  to  exist 
between  the  defendant  railroad  corporations;  and  the  only 
threatened  injury  because  of  whidi  an  injunction  was  prayed 
was  that  the  State  being  the  owner  of  large  tracts  of  land 
whose  value  depended  upon  free  and  open  competition  over 
the  lines  of  railway  involved  in  the  combination,  and  being 
the  owner  of  certain  public  institutions  whose  supplies  must 
of  necessity  be  shipped  over  the  same  railways,  it  was  alleged 
that  the  successful  maintenance  of  these  institutions  as  well 
as  the  performance  by  the  State  of  its  governmental  functions 
depended  largely  upon  the  value  of  real  and  personal  prop- 
erty situate  within  the  State  and  the  general  prosperity  and 
business  success  of  its  citizens,  and  that  these  in  turn  de- 
pended upon  maintaining  fi-ee  and  unrestricted  competition 
between  the  railway  lines  involved.  The  court,  by  Mr.  Jus- 
tice Harlan,  said  (p.  70)  that  the  threatened  injury  was  at 
most  only  remote  and  indirect,  and  such  as  would  come  alike, 
although  in  different  degrees,  to  every  individual  owner  of 
property  in  a  State  by  reason  of  the  suppression  of  free  com- 
petition between  interstate  carriers,  and  was  ^^not  such  a 
direct,  actual  injury  as  that  provided  for  in  the  seventh  sec- 
tion of  the  statute; "  and  that  upon  the  view  contended  for, 
"  every  individual  owner  of  property  in  a  State  may,  upon 
like  general  grounds,  by  an  original  suit,  irrespective  of  any 
direct  or  special  injury  to  him  [italics  mine],  invoke  the 
original  jurisdiction  of  a  Circuit  Court  of  the  United  States, 
to  restrain  and  prevent  violations  of  the  Anti-Trust  Act  of 
Congress."  It  was  said  further  (p.  71):  "Taking  all  the 
sections  of  that  act  together,  we  think  that  its  intention  was 
to  limit  direct  proceedings  in  equity  to  prevent  and  restrain 
such  violations  of  the  Anti-Trust  Act  as  cause  injury  to  the 
general  pvhlic^  or  to  all  aUke^  merely  from  the  suppression 
of  competition  in  trade  and  conmierce  among  the  several 
States  and  with  foreign  nations,  to  those  instituted  [480]  in 
th^  name  of  the  United  States.  ♦  *  ♦  Possibly  the  thou^t 
of  Congress  was  that  by  such  a  limitation  upon  suits  in 
equity  of  a  general  nature  to  restrain  violations  of  the  act, 
irrespective  of  a/ny  direct  injury  sustained  by  pairHcular  per- 
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90ns  or  ocrparationSy  interstate  and  international  trade  and 
commerce  and  those  carrying  on  such  trade  and  commerce, 
as  well  as  the  general  business  of  the  country,  would  not  be 
needlessly  disturbed  by  suits  brought,  on  all  sides  and  in 
every  direction,  to  accomplish  improper  or  speculative  pur- 
poses.*' [Italics  mine.]  The  reasoning  manifestly  proceeds 
upon  the  assumption  that  individuals  sustaining  direct  and 
irreparable  injury  through  a  continuing  violation  of  the  act 
would  be  entitled  to  an  injunction. 

Wilder  Mfg.  Co.  v.  Ccyrn  Products  Refining  Co.^  236  U.  S. 
165, 174, 175,  is  not  in  point.  There  plaintiff  in  error,  which 
had  purchased,  received,  and  consumed  goods  from  defend- 
ant in  error,  defended  a  suit  for  the  price  upon  the  ground 
that  defendant  in  error  was  an  illegal  combination  in  viola- 
tion of  the  Sherman  Act,  and  therefore  could  not  sue  to  re- 
cover for  goods  sold  with  direct  reference  to  and  in  execution 
of  agreements  that  had  for  their  object  and  effect  the  accom- 
plisliment  of  the  illegal  purposes  of  the  combination.  The 
court  held  that  an  individual  could  not  defend  a  suit  brought 
against  him  on  his  otherwise  legal  contract  by  asserting  that 
the  corporation  or  combination  suing  had  no  legal  existence 
because  of  its  violations  of  the  act,  the  statute  having  cast 
upon  the  Attorney  Greneral  of  the  United  States  the  responsi- 
bility of  enforcing  its  provisions  in  that  regard. 

The  question  whether  private  parties  threatened  with  in- 
jury through  violations  of  the  Sherman  Act  might  (prior  to 
the  Clayton  Act  of  October  15, 1914,  c  323,  §  16, 38  Stat.  730, 
737)  have  relief  by  injimction  is  one  upon  which  the  lower 
Federal  courts  are  not  in  accord.  In  the  present  case  the 
District  Court,  in  dismissing  the  bill  upon  the  [481]  ground 
that  relief  by  injunction  might  be  had  only  at  the  instance  of 
the  United  States  (212  Fed.  Rep.  259,  266),  merely  cited  and 
lelied  upon  National  Fireproofing  Co.  v.  Mason  Builders^ 
Association^  169  Fed.  Rep.  259,  263.  That  case  was  decided 
upon  the  authority  of  Oreer  v.  Stoller^  77  Fed.  Rep.  1,  8, 
and  Southern  Indiana  Exp.  Co.  v.  United  States  Exp,  Co.^ 
88  Fed.  Rep.  659,  663.  Reference  was  made  also  to  Bement 
V.  National  Harrow  Co.,  186  U.  S.  70,  87,  88,  where  the  point 
was  assumed  arguendo;  Post  v.  Railroad,  103  Tennessee,  184, 
228,  where  it  was  ruled  on  the  authority  of  86  Fed.  Rep.  407 
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and  88  Fed.  Kep.  659,  663;  and  the  following  cases  in  the 
Federal  courts:  BlindeU  v.  Hag  an  (C.  C),  54  Fed.  Rep.  40, 
41 ;  Hagan  v.  BlindeU  (C.  C.  A.),  66  Fed.  Rep.  696;  Pideock 
V.  Harrington  (C.  C),  64  Fed.  Rep.  821;  Ovlf  <6c.  B.  Co.  v. 
Miamd  SteamsMp  Go.  (C.  C.  A.),  86  Fed.  Rep.  407,  420; 
Block  V.  Standard  Distilling  <&c.  Co.  (C.  C.)?  96  Fed.  Rep. 
978;  and  Metcalf  v.  Amerifcan  School-Furmture  Co.  (C.  C), 
108  Fed.  Kep.  909.  An  examination  of  these  cases  (including 
Greer  v.  Stoller  and  Southern  Indiana  Exp.  Co.  v.  United 
States  Exp.  Co.^  supra)  discloses  that  BlindeU  v.  Hagan^  64 
Fed.  Rep.  40,  41,  is  the  source  from  which  all  the  others  de- 
rive the  only  authority  they  have  for  the  doctrine  that  under 
the  Sherman  Act  the  remedy  by  injunction  was  available  to 
the  Government  only.  But  one  or  two  of  the  cases  contain 
any  reasoning  upon  the  question,  and  that  is  meager  and 
unsatisfactory. 

Moreover,  so  far  as  these  cases  have  held  that  private  par- 
ties could  have  no  injunction  for  a  violation  of  the  Sherman 
Act  (some  of  them  have  not  so  held),  the  real  ground  of 
decision  in  BlindeU  v.  Hagan  was  misunderstood.  In  that 
case  the  jurisdiction  of  the  Federal  court  was  invoked  upon 
the  ground  of  the  alienage  of  complainants,  defendants  being 
citizens  of  the  State  of  Louisiana,  and  also  upon  the  ground 
that  defendants  were  engaged  in  a  c(Hnbination  in  restraint 
of  trade  between  New  Orleans  [482]  and  Liverpool,  contrary 
to  the  prohibition  of  the  Sherman  Act  The  Circuit  Court, 
in  declining  to  allow  an  injunction  under  the  act,  said :  "  This 
act  makes  all  combinations  in  restraint  of  trade  or  commerce 
unlawful,  and  punishes  them  by  fine  or  imprisonment,  and 
authorizes  suits  at  law  for  triple  damages  for  its  violation, 
but  it  gives  no  new  right  to  bring  a  suit  in  equity,  and  a 
careful  study  of  the  act  has  brought  me  to  the  conclusion  that 
suits  in  equity  or  injunction  suits  by  any  other  than  the 
Government  of  the  United  States  are  not  authorized  by  it." 
Evidently  this  was  intended  to  be  confined  to  the  questicm  of 
an  express  authorization  of  an  injimction  for  a  mere  viola- 
tion of  the  act,  for  the  court  proceeded  to  grant  preventive 
relief  on  the  ground  that  there  was  jurisdiction  because  of 
the  citizenship  of  the  parties,  and  that  undw  the  ordinary 
equity  jurisdiction  an  injunction  should  issue  because  of  the 
threatened  irreparable  injury  and  the  inadequacy  of  pecu- 
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niary  compensation,  and  in  order  to  prevent  a  multiplicity 
of  suits.  Upon  appeal  the  decree  was  affirmed  upon  the 
grounds  expressed  by  the  court  below,  56  Fed.  Eep.  696. 
Since  there  was  no  infringement  of  complainants'  rights  ex- 
cept through  a  combination  in  restraint  of  foreign  trade,  as 
to  which  manifestly  the  Sherman  Act  furnished  the  exclusive 
rule  of  law,  the  eflFect  of  the  decision  is  to  allow  an  injunc- 
tion to  one  injured  through  a  violation  of  that  act  if  he  show 
in  addition  the  ordinary  grounds  for  resorting  to  equity,  such 
as  the  probability  of  irreparable  mischief,  the  inadequacy  of 
a  pecuniary  compensation,  or  the  necessity  of  preventing  a 
multitude  of  suits. 

So,  in  Bigelow  v.  CaLvmet  <&  Hecla  Mining  Co.  (€•  C.)?  185 
Fed.  Eep.  869,  876,  the  court,  after  reviewing  the  previous 
decisions,  declared  (p.  877) :  "  They  do  not  commend  them- 
selves to  my  judgment  so  far  as  they  deny  the  right  of  a 
private  party,  who  has  sustained  special  injury  by  a  viola- 
tion of  the  Anti-Trust  Act,  to  relief  by  [488]  injunction 
under  the  general  equity  jurisdiction  of  the  cx)urt.  As  al- 
ready seen,  the  cases  referred  to  do  not  generally  announce 
such  rule." 

Aside  from  their  rights  under  the  act  of  1890, 1  think  ap- 
pellants are  now  entitled  to  an  injunction  under  §  16  of  the 
Clayton  Act — ^the  case  clearly  being  within  the  terms  of  the 
section — ^notwithstanding  the  act  took  effect  after  the  final 
decree  in  the  district  court.  In  an  equity  suit  for  injunction 
the  reviewing  court  should  decide  the  case  according  to  the 
law  as  it  exists  at  the  time  of  its  decision.  This  is  not  giv- 
ing a  retrospective  effect  to  the  new  statute,  for  the  relief 
granted  operates  only  in  future. 

The  suggestion,  in  behalf  of  defendants,  that  §  6  of  the 
Clayton  Act  ^  establishes  a  policy  inconsistent  with  relief  by 

*  **  Sec.  6.  That  the  labor  of  a  human  being  is  not  a  commodity  or 
article  of  commerce.  Nothing  contained  in  the  Anti-Tmst  laws  shall  be 
construed  to  forbid  the  existence  and  operation  of  labor,  agricultural, 
or  horticultural  organizations,  instituted  for  the  puriioses  of  mutual 
help,  and  not  having  capital  stock  or  conducted  for  profit,  or  to  forbid 
or  restrain  individual  members  of  such  organizations  from  lawfully 
carrying  out  the  legitimate  objects  thereof;  nor  shall  such  organiza- 
tions, or  the  members  thereof,  be  held  or  construed  to  be  illegal  combi- 
;iatiOD8  or  coiUi>iracie8  in  restraint  of  trade,  under  the  Anti-Trust  laws." 
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injunction  in  such  a  case  as  the  present,  by  making  legitimate 
any  acts  or  practices  of  labor  organizations  or  their  members 
that  were  unlawful  before,  is  wholly  inadmissible.  The  sec- 
tion prohibits  restraining  members  of  such  organizations 
from  "  lawfully  carrying  out  the  legitimate  objects  thereof 
What  these  are  is  indicated  by  the  qualifying  words:  "in- 
stituted for  the  piu:poses  of  mutual  help,  and  not  having 
capital  stock  or  conducted  for  profit."  But  these  are  pro- 
tected only  when  "  lawfully  carried  out."  The  section  safe- 
guards these  organizations  while  pursuing  their  legitimate 
objects  by  lawful  means,  and  prevents  tiiem  from  being  con- 
sidered, merely  because  organized,  to  be  illegal  combinations 
or  conspiracies  in  restraint  of  trade.  The  section,  fairly  con- 
strued, has  [ISl]  no  other  or  further  intent  or  meaning.  A 
reference  to  the  legislative  history  of  the  measure  confirms 
this  view.  House  Bep.  No.  627,  63d  Cong.,  2d  sess.,  pp.  2, 
14-16;  Senate  Rep.  No.  698,  63d  Cong.,  2d  sess.,  pp.  1, 10,  46. 
Neither  in  the  language  of  the  section,  nor  in  the  committee 
reports,  is  there  any  indication  of  a  purpose  to  render  lawful 
or  legitimate  anything  that  before  the  act  was  unlawful, 
whether  in  the  objects  of  such  an  organization  or  its  mem- 
bers or  in  the  measures  adopted  for  accomplishing  them. 

It  is  altogether  fallacious,  I  think,  to  say  that  what  is  being 
done  by  the  present  defendants  is  done  only  for  the  purpose 
of  strengthening  the  imion.  Conceding  this  purpose  to  be 
lawful,  it  does  not  justify  or  excuse  the  resort  to  unlawful 
measures  for  its  accomplishment.  A  member  of  a  labor 
union  may  refuse  to  work  with  non-union  men,  but  this  does 
not  entitle  him  to  threaten  manufacturers  for  whom  he  is 
not  working,  and  with  whom  he  has  no  concern,  with  loss  of 
trade  and  a  closing  of  the  channels  of  interstate  commerce 
against  their  products  if  they  do  not  ccmduct  their  business  in 
a  manner  satisfactory  to  him. 

And  the  suggestion  that,  before  the  Clayton  Act,  unlawful 
practices  of  this  kind  were  usually  and  notoriously  resorted 
to  by  labor  unions,  and  that  for  this  reason  Congress  must 
have  intended  to  describe  them  as  "  legitimate  objects,"  and 
thus  render  lawful  what  before  was  unlawful,  is  a  libel  upon 
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the  labor  organizations  and  a  serious  impeachment  of 
Congress. 

Nor  can  I  find  in  §  20  of  the  Clayton  Act  anything  inter- 
fering with  the  right  of  complainants  to  an  injunction.  It 
refers  only  to  cases  ^^between  an  employer  and  employees,  or 
between  employers  and  employees,  or  between  employees,  or 
between  persons  employed  and  persons  seeking  employment, 
involving,  or  growing  out  of,  a  dispute  concerning  terms  or 
conditions  of  employment.*'  [485]  These  words  evidently  re- 
late to  suits  arising  from  strikes  and  similar  controversies, 
and  the  committee  reports  upon  the  bill  bear  out  this  view 
of  the  scope  of  the  section.  But  this  is  not  such  a  suit. 
There  is  no  relation  of  employer  and  employee,  either  present 
or  prospective,  between  the  parties  in  this  case.  Defendants 
who  are  employees  are  in  one  branch  of  industry  in  New 
York  City;  complainants  are  employers  of  labor  in  another 
branch  of  industry  in  distant  States.  Nor  is  there  any  dis- 
pute between  them  concerning  terms  or  conditions  of  em- 
ployment. Section  20  prohibits  an  injimction  restraining 
any  person  "from  ceasing  to  patronize  or  to  employ  any 
party  to  such  dispute^  or  from  recommending,  advising,  or 
persuading  others  by  peace  fid  and  lawful  means  so  to  do; 
*  *  *  or  from  peaceably  assembling  in  a  lawful  man/ner^ 
and  for  lawful  purposes;  or  from  doing  any  act  or  thing 
which  might  lawfuUy  he  done  in  the  absence  of  such  dispute 
by  any  party  thereto." 

Clearly,  tiiis  provision  is  limited  to  the  participants  in  a 
dispute  of  the  character  just  indicated.  And  quite  as  clearly, 
only  "lawful"  measures  are  sanctioned — ^that  is,  of  course, 
measures  that  were  lawful  before  the  act.  There  is  no  grant, 
in  terms  or  by  necessary  inference,  of  immunity  in  favor  of 
a  boycott  of  traders  in  interstate  commerce,  violative  of  the 
provisions  of  the  Sherman  Act,  to  which  the  Clayton  Act  is 
supplementaL 

Mr.  Justice  McBeynolds  also  dissents. 
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UNITED  STATES  v.  WILLAKD  C.  HOLLIS  ET  AL. 

(District  Ck)urt,  D.  Minnesota,  Fourth  Diyision.    Blar.  14,  1917.) 

[Not  reported.] 

Combination — Use  of  "Customers*  Lists"  to  Accompush  Illeqal 
PuBPOSB. — ^Tbe  Northwestern  Lumbermen's  Association  was  a  vol- 
untary membership  association,  having  as  members  retail  lumber 
dealers  in  the  States  of  Minnesota,  Iowa,  North  and  South  Dakota, 
and  a  part  of  Nebraska.  A  principal  object  of  the  association  was 
to  force  the  ultimate  consumer  to  buy  his  lumber  from  the  regular 
and  recognized  (by  the  association)  retail  dealers  operating  in  the 
vicinity  where  such  lumber  was  to  be  used  and  to  prevent  the  manu- 
facturer of  and  wholesale  dealer  in  lumber  from  selling  or  shipping 
direct  to  consumers.  To  accomplish  this  object  the  association, 
among  other  things,  issued  and  furnished  to  its  members  so-called 
"Customers'  Lists.**  These  lists  were  prepared  by  the  secretary, 
who,  at  the  beginning  of  each  year,  would  send  to  each  member  a 
circular  letter  asking  for  a  list  of  the  manufacturers  and  whole- 
sale dealers  with  whom  the  member  dealt  This  information,  when 
received,  was  so  compiled  as  to  show  the  customers  of  the  various 
manufacturers  and  wholesale  dealers  in  the  territory  covered  by 
the  members  of  the  association.  By  exchange  of  lists  this  informa- 
tion was  extended  to  cover  the  territory  of  other  similar  organiza- 
tions. When  a  sale  or  shipment  was  made  by  a  manufacturer  or 
wholesale  dealer  direct  to  a  consumer,  the  member  from  that  terri- 
tory would  notifjr  the  secretary  oi  the  sale  or  shipment,  who  there- 
upon would  noti^  the  customers  of  the  ofl^iding  manufacturer  or 
wholesale  dealer  in  regard  to  the  unethical  or  irregular  shipment; 
whereupon  such  customers  would  protest  to  such  manufacturer  or 
wholesale  dealer  against  such  sale  or  shipment  The  purpose  and 
effect  of  such  use  of  the  **  Chistomers'  Lists  **  was  to  coerce  manu- 
facturers and  wholesale  dealers  to  refrain  from  selling  or  shipping 
lumber  direct  to  consumers.  Held,  That  such  use  of  such  lists 
constituted  an  undue  restraint  of  interstate  commerce  and  will  be 
enjoined.* 

The  Test  is  Whether  Commebce  is  Substantially  Restrained. — 
The  test  is  not  whether  by  alleged  methods  carried  out  in  pursuance 
of  a  conspiracy  some  portion  of  interstate  commerce  is  annihilated, 
but  whether  such  commerce  is  substantially  interfered  with  or  re- 
strained. 

Responsibilitt  of  Conspiratobs  Not  Lessened  Because  Unlawtul 
Means  Employed,  in  Some  Cases  Not  BFFBcnvE. — ^The  responsi- 
bility of  those  who  unlawfully  place  substantial  obstacles  in  the 
legitimate  channels  of  interstate  conmierce  is  not  lessened  by  the 

•  Syllabus  by  the  eompilera. 
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fticC  that  80BM  of  the  pertsons  engaged  In  audi  commerce  ave  able 
by  superior  agility  to  surmount  the  obstacles  and  tkat  others  by 
strength  are  able  to  break  them  down. 

OocBT  Wux  Not  Adjudicate  Extent  of  Restraint  if  it  bx  Sub- 
stantial.— ^The  court  will  not  adjudicate  in  mathematical  terms 
the  extent  of  the  restraint  if  the  evidence  shows  that  It  is  sub- 
stantial. 

Motives  of  Defendants  in  Cabbtino  Out  Unlawful  Pubposb  Im- 
MATEBiAL. — It  is  immaterial  that  the  motives  of  the  defendants  in 
carrying  out  the  activities  described  were  of  the  best;  the  sole  in- 
quiry being  whether  the  facts  disclosed  show  an  undue  restraint 
of  interstate  commerce. 

In  equity.  Suit  to  enjoin  an  association  of  retail  lumbei' 
dealers  from  carrying  out  a  conspiracy  to  prevent  manu- 
facturers of  and  wholesale  dealers  in  lumber  from  selling 
and  shipping  lumber  direct  to  consumers.  Injunction 
granted. 

Mr.  Blackburn  EsterUne^  special  assistant  to  the  Attorney 
General,  and  Mr.  Frank  M,  Locke^  of  counsel. 

Mr.  Clark  McKercher^  special  assistant  to  the  Attorney 
General,  and  Mr.  F.  H,  Watson^  of  counsel. 

Mr.  George  N.  Mwrdock  and  Mr.  C.  C.  Houpt^  United 
States  District  Attorney,  appeared  for  the  petitioner. 

Messrs.  Lancaster^  Simpson  <&  Pwrdy^  Mr.  C.  C.  Boyle^ 
Messrs.  Boyle  <&  HoweU^  of  counsel,  Mr.  C.  D.  Joslyn  ap- 
peared for  the  defendants. 

Booth,  District  Judge. 

This  is  a  suit  in  equity  for  an  injunction  brought  by  the 
United  States  against  the  defendants  under  the  Sherman 
Anti-Trust  Act. 

Plaintiff  alleges  that  the  defendants  at  the  time  of  the 
filing  of  the  bill  were  and  for  several  years  had  been  en- 
gaged in  an  unlawful  conspiracy  and  combinati<m  imduly, 
unreasonably,  and  directly  to  restrain  certain  described 
trade  and  commerce  among  and  between  the  several  States 
and  Territories  of  the  United  States,  in  lumber  and  lumber 
products,  in  violation  of  the  act  of  Cimgress  approved  July 
2,  1890,  entitled  ^^An  act  to  protect  trade  and  conamercf 
against  unlawful  restraints  and  monopolies.'* 
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The  bill  alleges  and  the  answer  admits  that  the  lumber 
trade  is  and  for  many  years  prior  to  the  filing  of  the  bill 
has  been  divided  into  the  following  classes : 

1.  Manufacturers  who  operate  at  various  points  in  the 
United  States,  receive  logs  from  the  forests,  and  saw  them 
into  various  sizes  and  lengths  of  timber  and  lumber  required 
by  the  trade  for  building  and  manufacturing  purposes,  and 
ship  such  products  from  the  points  of  manufacture  by  rail- 
road or  steamship  lines  through  and  into  the  States  of  the 
United  States  to  the  various  markets  where  such  lumber 
products  are  required,  and  specifically  through  and  into  the 
States  of  Minnesota,  North  Dakota,  South  Dakota,  Iowa, 
and  Nebraska. 

2.  Wholesalers  who  deal  in  lumber  and  lumber  products, 
and  are  usually  located  at  or  near  large  markets  or  centers 
of  trade.  In  some  cases  the  wholesaler  maintains  a  yard  for 
receiving  and  storing  the  lumber  purchased  by  him  from  the 
manufacturer;  in  other  cases  the  wholesaler  does  not  main- 
tain a  yard,  but  handles  the  manufactured  product  through 
orders  from  customers  transmitted  by  the  wholesaler  to  the 
manufacturer. 

3.  Retailers,  located  in  towns  and  cities,  who  receive  and 
store  limiber  purchased  either  from  wholesaler  or  manu- 
facturer  and  sell  for  building  or  manufacturing  purposes  in 
the  city  or  town  where  such  retail  yard  is  located. 

4.  Consumers,  who  are  divided  into  various  classes,  gen- 
erally, as  follows:  (a)  The  constructing  builder;  (J)  the 
converter  or  manufacturer;  (c)  the  United  States  (Jovem- 
ment,  and  sometimes  municipalities  and  railroads;  (d)  the 
small  consumer  of  lumber  for  small  building,  construction, 
and  repair  work.  • 

In  addition  to  the  foregoing  are  (1)  mail-order  houses, 
who  buy  either  from  wholesalers  or  manufacturers  and  sell 
to  all  classes  of  customers;  (2)  cooperative  associations,  who 
buy  for  the  benefit  of  their  own  members  only. 

The  latter  classes  are  regarded  by  some  as  retailers,  by 
otliers  as  consumers,  and  by  still  others  as  separate  and  dis- 
tinct classes. 

The  Government  charges  that  the  defendants  in  pursuance 
of  the  alleged  conspiracy,  by  various  ^eons  and  methods, 
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have  arbitrarily  fixed  and  maintained  divisions  and  classi- 
fications of  the  lumber  trade  in  interstate  commerce,  whereby 
such  commerce  is  unreasonably  restrained  and  competition 
imreasonably  prevented ;  that  the  purpose  and  effect  of  the 
acts  of  the  defendants,  pursuant  to  said  conspiracy,  are: 

1.  To  unreasonably  eliminate  or  restrict  competition,  ex- 
cept as  between  retail  yards,  for  the  trade  of  (a)  ccmtractors 
and  builders;  (6)  mail-order  houses;  (o)  co5perative  yards; 
(d)  the  ultimate  consumer,  except  possibly  some  consumers, 
such  as  the  United  States  (government,  railroads,  grain  ele- 
vators, etc. 

2.  To  force  the  ultimate  consumer  to  buy  at  retail  prices 
from  regularly  established  and  organized  retail  lumber  mer- 
chants recognized  by  retail  associations. 

3.  To  force  the  ultimate  consumer  to  buy  from  the  regular 
and  recognized  retail  merchant  who  is  operating  a  yard  in 
the  vicinity  where  such  lumber  is  to  be  used. 

4.  To  prevent  any  wholesale  dealer  or  manufacturer  from 
quoting  prices  or  selling  and  shipping  to  consumers. 

The  main  question  in  the  case  is  whether  at  the  time  of  the 
filing  of  the  bill  the  defendants  were  engaged  in  a  con- 
spiracy in  restraint  of  interstate  commerce  as  charged  in  the 
bill.  The  Government  claims  that  the  conspiracy  was 
formed  long  before  the  filing  of  the  bill,  and  that  it  has  been 
a  continuing  one,  with  activities  thereunder,  differing  in 
kind  at  various  periods,  but  all  directed  to  the  same  unlaw- 
ful ends. 

The  defendants  by  their  joint  and  several  answer  deny 
the  existence  of  any  conspiracy  amongst  the  defendants  at 
any  time,  and  while  admitting  certain  declarations  and 
activities  on  the  part  of  some  and  perhaps  all  of  the  de- 
fendants prior  to  1907,  which  might  be  considered  of  doubt- 
ful legality,  nevertheless  claim  and  allege  that  since  the 
adoption  of  the  new  constitution  by  the  Northwestern  Lum- 
bermen's Association  in  January,  1907,  not  only  no  con- 
spiracy has  existed  between  the  various  defendants  or  any  of 
them,  but  there  have  been  no  acts  or  declarations  on  the  part 
of  the  defendants  or  any  of  them  the  legality  of  which  can 
be  called  in  question. 
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In  the  view  I  take  of  the  evidence  it  will  not  be  necessary 
to  determine  the  question  what  relief,  if  any,  could  be  granted 
if  it  should  be  found  that  defendants  or  some  of  them  were 
guilty  of  conspiracy  as  charged  and  with  activities  as 
charged,  prior  to  1907,  but  if  it  should  be  also  found  that 
there  were  no  activities  under  such  conspiracy  since  1907, 
but  merely  the  continued  existence  of  the  conspiracy  po- 
tential in  restraint  of  trade,  but  not  actually  so.  The  record 
does  not  present  the  situation. 

No  review  of  the  thousands  of  pages  of  testimony  and  ex- 
hibits introduced  in  the  case  will  be  attempted,  but  it  may 
be  useful  to  state  some  of  the  salient  facts  disclosed  by  the 
evidence. 

The  Northwestern  Lumbermen's  Association,  organized  in 
1890,  is  a  voluntary-membership  association,  having  as  mem- 
bers retail  lumber  dealers  in  the  States  of  Minnesota,  Iowa, 
North  Dakota,  South  Dakota,  and  part  of  Nebraska.  In  the 
earlier  years  wholesale  dealers  were  admitted  as  honorary 
members.  In  the  original  constitution  is  foimd  the  fol- 
lowing: 

"The  title  of  this  association  shaU  be  the  Northwestern  Lumber- 
men's Association,  and  it  shaU  have  for  its  object  the  protection  of 
its  members  against  sales  by  wholesale  dealers  and  manufacturers  to 
contractors  and  consumers,  and  the  giving  of  such  other  protection  as 
may  be  within  the  limits  of  the  cooperative  association." 

And  in  section  3  of  the  by-laws  is  found  the  following,  re- 
ferring to  sales  by  wholesale  dealers  to  consumers: 

"If  the  manufacturer  or  wholesale  dealer  refuse  to  abide  by  the 
decision  of  the  board  of  directors,  it  shaU  be  the  duty  of  the  secretary 
to  notify  the  members  of  the  association  of  the  name  of  such  whole- 
sale dealer  or  manufacturer.  If  any  member  continues  to  deal  with 
such  wholesaler  or  manufacturer,  he  shaU  be  expeUed  from  the 
association.** 

Also  the  following: 

"  It  shall  be  contrary  to  the  spirit  of  this  organization  for  one  re- 
tailer who  may  be  a  member  of  this  organization  to  ship  lumber  In 
car  lots  into  the  territory  of  any  other  retailer  who  may  also  be  a 
member  of  this  association.'' 

Also: 

"  The  secretary  shall  pr^are  and  cause  to  be  published  every  three 
months  a  list  of  aU  the  members  of  this  association,  both  active  and 
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bonorary,  and  mail  the  sasoe  to  all  retailers.  Alao  the  list  of  all 
wholesale  dealers  and  manufacturers  of  lumber  who  shall  refuse  to 
comply  with  the  rules  prescribed  in  section  8  of  the  by-laws,  and 
mail  one  of  each  of  such  lists  to  the  members  of  this  association.** 

Also: 

"  It  shall  be  competent  for  this  association  to  exchange  its  blacklist 
for  a  similar  list  of  wholesale  dealers  who  may  be  reported,  as  pro^ 
Tided  for  in  section  3  of  these  laws,  with  any  other  association  which 
may  have  a  membership  in  whole  or  in  part  in  the  territory  covered 
by  this  organization.  The  spirit  of  this  section  being  that  there  shall 
be  reciprocity  between  associations  whose  object  shall  be  the  protec- 
tion of  retailers  against  wholesalers  selling  to  contractors  and 
consumers." 

Changes  in  the  constitution  and  by-laws  were  made  from 
time  to  time. 
In  1895  in  a  declaration  of  principles  occurs  the  following: 
"  We  seek  to  establish  the  equitable  principle  that  the  retailer  shall 
not  be  subjected  to  competition  with  the  parties  from  whom  he  hujs ; 
that  a  fair  opportuity  shall  be  offered  the  man  who  invests  his  time 
and  money  in  the  retail  business  and  assumes  the  risk  which  such 
business  inevitably  involves,  to  earn  an  adequate  remuneration  for  his 
labor  and  the  use  of  his  capital.  We  also  seek  to  promote  that  spirit 
of  harmony  in  the  trade  which  shall  prompt  every  retail  dealer  to 
maintain  friendly  relations  with  his  competitors  at  home  and  his 
brother  retailers  everywhere.** 

Among  the  by-laws  at  this  time  are  the  following: 
"The  secretary  shaU  prepare  and  cause  to  be  issued  as  often  as 
once  each  month,  what  shall  be  known  as  the  *  official  buUetin,*  which 
shaU  contain  a  record  of  the  facts  in  connection  with  aU  claims  which 
shaU  come  to  his  office.  The  '  official  bulletin  *  shaU  be  maUed  under 
sealed  covers  only  to  active  members  of  this  association,  for  their 
private  and  confidential  use,  and  no  case  shall  be  reported  therein 
until  the  shipper  is  first  given  a  reasonable  oi^wrtunity  to  explain 
bis  position  in  the  matter.  The  'official  buUetin*  shaU  also  contain 
a  list  of  those  not  in  harmony  with  this  association  as  provided  in 
section  3  of  these  by-laws,  a  list  of  those  against  whom  th&ce  are 
unadjusted  complaints,  and  a  complete  list  of  mepobers  of  this  asso- 
ciation, both  active  and  honorary. 

''The  secretary  shall  also  send  a  complete  Ust  of  the  members  of 
Oils  association  to  all  manufacturers  of  or  wholesale  dealers  in  lum- 
ber who  ship  into  the  territory  covered  by  this  association  as  oft&i 
as  ShaU  be  deemed  necessary  by  the  board  of  directors.** 

In  the  constitution  of  1897  the  following  appears: 
"It  shaU  be  contrary  to  the  lEpirit  of  this  association  tot  any  of 
its  members  to  make  or  cause  to  he  made  shipments  into  the  legitimate 
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territory  of  members  of  other  associationB  of  retail  lumber  dealers, 
and  members  who  shall  so  offend  shall  be  snbject  to  such  discipline 
as  may  be  prorlded  in  the  roles  of  this  association. 

"Any  person  or  persons,  whether  carrying  a  stock  of  lumber  or  not, 
making  a  practice  of  quoting  prices,  selling,  or  shipping  (to  other 
than  regular  dealers)  lumber,  sash,  doors,  etc,  into  territory  under 
the  protection  of  this  association,  where  said  person  or  persons  have 
no  yards,  shall  be  designated  as  '  poachers.*  When  said  poachers  are 
reported  in  the  membersliip  list  and  notification  sheet  they  will  be 
considered  as  consumers  at  points  other  than  where  they  may  own 
yards,  and  any  wholesaler  or  manufacturer,  or  their  agents,  making 
sales  or  shipments  to  said  parties  into  the  territory  of  any  member 
of  this  association  after  being  thus 'reported  will  be  considered  as 
having  sold  or  shipped  to  a  consumer.** 

In  1901  a  new  constitution  and  declaration  of  principles 
was  adopted  containing  the  following: 

"  We  recognize  the  right  of  manufacturers  and  wholesalers  to  sell 
in  whatever  market,  to  whatever  purchaser,  and  at  whatever  iH*lce 
they  may  see  fit 

"We  claim  for  ourselves,  both  individually  and  collectively,  the 
right  to  buy  of  such  manufacturers  or  wholesalers  or  their  agents, 
as  we  may  prefer,  and  to  refrain  from  buying  of  those  who  disregard 
the  equities  of  the  trade  to  our  injury  and  the  demoralization  of  the 
retail  lumber  business. 

******* 

"The  sole  purpose  and  object  of  this  association  shall  be  to  keep 
its  members  constantly  informed  of  those  manufacturers  and  whole- 
salers who  may  persist  in  selling  at  retail  in  competition  directly  or 
Indirectly  with  any  member  of  this  association,  to  the  end  that  mem- 
bers hereof  may  refrain  from  dealing  with  such  manufacturers  and 
wholesalers  and  their  agents,  if  they  or  any  of  them  so  elect  or  desire. 

**  Membership. 

"Any  person,  firm,  or  corporation  within  the  territory  of  this  asso- 
ciation regularly  engaged  in  the  retail  lumber  trade,  carrying  an  as- 
sorted stock  of  lumber,  sash,  doors,  and  other  building  material, 
reasonably  conmiensurate  with  the  demands  of  his  community,  shall 
be  considered  a  retail  lumber  dealer  and  be  eligible  to  membership  in 
this  association." 

Further  changes  were  made  in  the  constitution  in  1903. 
In  this  constitution  in  Article  VII  appears  the  following: 

"Reports  to  secretary:  Any  member  of  this  association  having 
Imowledge  of  a  sale  by  a  manufacturer  or  wholesale  dealer  or  his 
agents,  to  a  consumer,  within  the  territory  of  such  member,  may  notify 
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the  secretary  of  this  association  In  writing,  giving  as  full  information 
in  reference  thereto  as  practicable 

"Upon  receipt  of  such  written  notice  the  secretary  shall  immediate 
verify  such  report  so  far  as  practicable,  and  under  the  direction  of 
the  board  of  directors  shall  notify  the  members  of  the  association  of 
such  sale  or  sales  or  shipment  by  such  manufacturer  or  wholesaler.** 

In  the  constitution  of  1903  appears  also  the  foUowing 
provisions : 

"Article  III.  Limitations  and  restrictions. 

"  Section  1.  No  rules,  regulations,  or  by-laws  shall  be  adopted  in  any 
manner  stifling  competition,  limiting  production,  restraining  trade, 
regulating  prices,  or  pooling  profits. 

"  Sec.  2.  No  coercive  measures  of  any  kind  shall  be  practiced  or 
adopted  toward  any  retailer,  either  to  induce  him  to  join  the  asso- 
ciation or  to  buy  or  refrain  from  buying  of  any  particular  manufitc- 
turer  or  wholesaler.  Nor  shall  any  discriminatory  practices  on  the 
part  of  this  association  be  used  or  allowed  against  any  retailer  for 
the  reason  that  he  may  not  be  a  member  of  this  association,  or  to 
induce  or  persuade  him  to  become  such  member. 

"  Sec.  8.  No  promises  or  agreements  of  any  kind  shaU  be  requisite 
to  membership  in  this  association,  nor  shall  any  penalties  be  imposed 
upon  its  members  for  any  cause  whatsoever.'* 

Whether  these  latter  provisions  were  seriously  intended  to 
substantially  change  the  aims  and  purposes  or  the  methods 
of  the  association  may  well  be  doubted,  in  view  of  the  ac- 
tivities which  the  evidence  shows  were  still  carried  on  under 
this  constitution.  One  of  the  secretary  members  of  the 
Lumber  Secretaries  Bureau  of  Information  (one  of  the  de- 
fendants herein),  in  writing  to  a  brother  secretary  in  May, 
1903,  in  reference  to  certain  similar  changes  in  the  constitu- 
tion of  his  association,  uses  the  following  quaint  language: 

"A  number  of  our  members  have  asked  me  what  we  propose  to  do 
since  we  wiped  out  aU  penalties  and  obUgatlons,  and  I  have  answered 
aU  of  them  that  every  dealer  in  lumber  who  is  a  member  of  the  asso- 
ciation has  been  in  business  long  enough  to  know  just  what  the  object 
of  the  association  is,  and  that  we  propose  to  protect  our  members  in 
the  same  old  way  as  we  have  been  doing,  and  that  it  is  not  necessary 
to  put  it  down  in  black  and  white  in  our  constitution  and  by-laws, 
and  I  have  found  that  they  have  aU  been  satisfied  with  the  change 
and  feel  a  good  deal  frear  since  we  have  wiped  out  ail  semblance  of 
anything  that  might  be  construed  by  a  prejudiced  judge  as  in  conflict 
with  the  Anti-Trust  laws  of  our  several  States.** 
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In  1906-7  the  constitution  was  amended  by  striking  out 
from  the  membership  clause  above  quoted  the  words  "  con- 
sidered a  retail  lumber  dealer,  and  be." 

In  1906-7  the  constitution  was  further  amended  by  elimi- 
nating Article  VII  relating  to  "  Reports  to  secretary." 

In  the  declaration  of  purpose  occurs  the  following : 

"  We  alao  recognize  the  disastrous  consequences  which  result  to 
the  legitimate  retaU  dealer  from  direct  competition  with  wholesalers 
and  manufacturers,  and  appreciate  the  importance  to  tiie  retail  dealer 
of  accurate  information  as  to  the  nature  and  extent  of  such  com- 
petition where  any  ezista*' 

'*And  recognizing  and  appreciating  the  advantage  of  cooperation  in 
securing  and  disseminating  any  and  aU  proper  information  for  our 
mutual  convenience,  benefit,  or  protection,  we  have  organized  this 
association  and  have  adopted  the  foUowing  articles  for  the  government 
of  our  affairs." 

Among  the  articles  is  the  following: 

"The  object  of  this  association  is  and  shaU  be  to  secure  and  dis- 
seminate to  its  members  any  and  aU  legal  and  proper  information 
which  may  be  of  interest  or  value  to  any  member  or  members  thereof 
in  his  or  their  business  as  retail  lumber  dealers." 

A  consideration  of  the  provisions  of  the  several  consti- 
tutions and  by-laws,  portions  of  which  are  quoted  above,  in 
connection  with  other  evidence  in  the  case,  leads  to  the  con- 
clusion that  among  the  purposes  of  the  association,  at  least 
prior  to  1907,  were  the  following:  To  eliminate  competition, 
except  as  between  retail  yards  for  the  trade  of  the  consumer; 
to  force  the  consumer  to  buy  from  a  regular  organized  re- 
tail dealer  operating  a  yard  in  the  vicinity  where  such  lum- 
ber was  to  be  used,  and  to  prevent  the  wholesale  dealer  or 
manufacturer  from  selling  direct  to  the  consumer. 

Various  means  and  methods  to  bring  about  the  desired 
results  were  tried  during  the  period  prior  to  1907.  Ex- 
pulsion of  members,  blacklists  of  offending  wholesale  deal- 
ers, fines,  and  penalties  for  offending  members;  cooperation 
with  other  similar  associations  and  the  exchange  of  black- 
lists and  other  information;  furnishing  of  informatioDL  to 
lumber  credit  agencies  touching  the  status  of  various  per- 
sons, firms,  or  corporations,  whether  they  should  be  classed 
as  retailers,  co5perati ve  yards,  consumers,  or  otherwise ;  pub- 
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lication,  alone  or  in  cooperation  with  other  similar  associa- 
tions, of  a  hand-book  for  the  lumber  trade  containing,  among 
other  things,  a  list  of  manufacturers  who  sold  to  consumers 
direct  and  other  non-ethical  dealers ;  formation  of  the  Lumber 
Secretaries'  Bureau  of  Information  for  the  purpose  of  co- 
operation between  the  different  associations  of  retail  lumber 
dealers  in  carrying  out  the  aims  and  purpose  above  enumer- 
ated. 

The  defendant,  the  Lumber  Secretaries'  Bureau  of  In- 
formation, was  incorporated  in  1902.  It  grew  out  of  a  prior 
voluntary  association  known  as  the  Secretaries'  Association. 
Its  membership  consisted  of  the  secretaries  of  the  various 
retail  lumber  associations  as  representing  the  associations 
themselves.  During  this  period  the  membership  increased 
until  15  associations  were  represented.  The  Northwestern 
Lumbermen's  Association  was  included  from  1902  to  1906 
and  from  1909  continuously. 

Article  III  of  the  constitution  of  said  bureau  is  as  follows : 

**  The  object  for  which  this  bareau  is  formed  is  to  supply  its  mem- 
bers with  any  and  all  information  which  may  legitimately  come  into 
its  possession  which  may  be  of  value  or  interest  to  said  subscribers.*' 

In  December,  1902,  a  series  of  resolutions  was  recom- 
mended by  said  bureau  for  adoption  by  the  constituent  mem- 
bers of  the  several  retail  lumber  dealers'  associations. 
Among  said  resolutions  were  the  following: 

"  Whereas,  there  are  certain  manufacturers  and  jobbers  in  lumber 
who  seek  our  trade,  and  whom  we  have  patronised  liberally,  who  are 
also  seeking  the  trade  of  or  are  sui^lylng  the  so-called  'poachers* 
who  are  invading  our  territory  with  catalogues  and  other  demoralizing 
literature,  and  who  make  a  business  of  selling  direct  to  the  consumers ; 
and 

"Whereas,  some  manufacturers  and  jobbers  in  lumber  habitually 
ship  lumber  to  their  customers  to  points  where  said  customers  have 
no  yards  and  who  in  fact  are  '  peddlers  ;*  and 

"  Whereas,  some  manufacturers  and  jobbers  in  lumber,  with  no  re- 
gard for  the  interests  of  the  retail  lumber  trade,  sell  and  ship  direct 
to  consumers,  and  also  to  aggregations  of  consumers  organized  as  so^ 
called  '  cooperative  yards ;  *  and 

"  Whereas,  we  do  not  consider  such  practices  to  be  good  ethics,  and 
the  lumber  trade  in  general  is  not  in  any  manner  benefited  thereby ; 
be  it  therefore 
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"  Resolved,  That  we,  the  undersigned,  in  conv^iition  assembled,  to- 
gether with  any  other  of  our  members  who  may  indorse  these  senti- 
ments and  sign  with  us,  do  hereby  request  the  secretary  of  this  asso- 
ciation as  often  as  once  in  every  60  days,  or  at  such  periods  as  may 
be  found  to  be  the  most  practicable,  either  through  his  own  office  or 
through  the  Lumber  Secretaries'  Bureau  of  Information,  to  notify  us 
of  all  such  cases  as  may  come  to  his  official  notice  that  we  may  thereby 
be  kept  fully  informed  and  better  enabled  to  distinguish  foes  as  well 
as  friends ;  and  be  it  further 

"Resolved,  That  our  secretary  be  requested  to  co9perate  with  the 
secretaries  of  all  other  State  and  interstate  retail  lumber  dealers*  as- 
sociations, through  the  Lumber  Secretaries*  Bureau  of  Information, 
to  the  end  that  we  may  have  this  information  from  all  retail  ter- 
ritory.'* 

Among  the  activities  of  the  Lumber  Secretaries'  Bureau 
of  Information  was  the  publication  of  a  bulletin  or  report 
published  and  distributed  as  outlined  in  the  above  resolu- 
tion. This  publication  began  as  early  as  1908  and  continued 
as  late  as  1908. 

In  December,  1903,  said  bureau  adopted  further  resolu- 
tions, and  among  others  the  following: 

"To  codperate  with  the  Eastern  States  Retail  Lumber  Dealers' 
Association,  an  eastern  body  corresponding  to  the  Lumber  Secretaries* 
Bureau  of  Information. 

"  To  approve  the  plan  of  use  of  '  customers*  lists  *  proposed  by  the 
said  Willard  G.  Hollis,  as  hereinbefore  described. 

"To  secure  reciprocity  agreements  with  the  Sash  and  Door  Manu- 
facturers* Association  and  with  the  National  Lumber  Manufacturers' 
Association.** 

Statement  has  been  made  by  counsel  for  defendants  that 
the  Lumber  Secretaries'  Bureau  of  Information  has  since 
the  commencement  of  this  suit  terminated  its  existence.  At- 
tention has  not  been  called  to  anything  in  the  record  estab- 
lishing such  to  be  the  fact,  and  the  Gk>yemment  has  not 
admitted  it.  If  deemed  advisable,  evidence  on  the  matter 
may  be  offered  before  entry  of  final  decree. 

In  1890,  the  Mississippi  Valley  Lumberman,  a  weekly 
newspaper  published  in  Minneai>olis,  was  made  the  official 
organ  of  the  Northwestern  Lumbermen's  Association,  and 
this  paper  continued  to  be  such  official  organ,  though  with- 
out formal  vote  after  the  first  one,  until  January,  1894,  when 
the  Northwestern  Lumberman,  a  Chicago  publication,  was 
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made  the  official  paper  for  that  year.  By  arrangement 
made  with  the  latter  paper  the  association  was  entitled  to 
<nie  page  per  week  in  said  paper  over  the  signature  of  the 
secretary,  for  such  official  communications  to  members  as  he 
might  dioose  to  make. 

The  effect  of  these  various  activities  during  the  period 
prior  to  1907,  is  shown.  Among  other  evidence  are  the  state- 
ments made  from  time  to  time  by  the  members  of  the  asso- 
ciation and  the  Lumber  Secretaries'  Bureau.  In  1903,  the 
president  of  the  association,  in  his  annual  address,  said: 

"Vi^e  are  to-day  acting  In  anion  with  15  other  retail  associations 
representing  5,000  yards,  maidng  with  our  own  a  total  of  7,200  yards, 
covering  territory  extending  from  the  western  slope  of  the  Alleghenies 
on  the  east  to  the  eastern  slope  of  the  Rockies  on  the  west,  and  from 
Winnipeg  down  to  the  '  Sunny  South  by  the  Sea.'  In  this  vast  terri- 
tory it  is  estimated  that  of  all  the  lumber  used  in  the  building  trades, 
94  per  cent  of  it  is  confined  to  its  proper  channels,  reaching  the  con- 
sumer through  the  retail  yards.  Possibly  this  estimate  is  too  hlgli, 
but  it  is  beyond  doubt  that  the  great  bulk  of  irregular  shipments 
have  been  cut  off  through  the  well-directed  forces  of  united  efforts. 
*  ****** 

''The  idea  that  in  union  there  is  strength  has  crystalized  15  retail 
associations  into  one  central  organization.**  (The  Lumber  Secre- 
taries* Bureau  of  Information.) 

In  1905,  Mr.  Ewing,  at  the  annual  meeting,  said : 

**  I  have  been  on  the  board  for  a  number  of  years— ever  since  the 
organization  of  the  association. 

"  I  want  to  say,  gentlanen,  that  if  this  association  would  go  out  of 
existence  to-day  our  whole  territory  would  be  covered  with  men  selling 
lumber  to  consumers  from  all  the  markets  of  the  Northwest  direct 
You  could  not  keep  on  your  feet  This  association  has  given  you 
more  protection  than  you  have  ever  dreamed  of.  We  want  to  make  It 
stUl  stronger.  We  can  if  you  will  do  your  duty  and  not  buy  lumber 
from  men  that  are  not  in  sympathy  with  us.** 

Indeed,  it  is  not  necessary  to  go  outside  of  the  pleadings 
to  determine  the  purposes  of  the  defendants,  the  methods  em- 
ployed by  them,  and  the  effect  produced  during  the  period 
prior  to  1907. 

The  answer  admits  the  substance  of  the  allegations  of  the 
bill  as  to  these  matters,  but  though  making  this  admission. 


Digitized  by  VjOOQIC 


988  NOT  BEPOBTBD. 

Opinion  of  the  Court 

defendants  deny  that  there  was  a  conspiracy  amongst  the 
defendants  or  any  of  them. 

A  careful  consideration  of  the  record,  however,  leads  to 
the  conclusion  that  if  suit  had  been  brought  in  1906,  and 
the  same  admissions  and  evidence  been  introduced  that  are 
now  before  the  court  touching  the  period  prior  to  1907,  the 
Government  would  clearly  have  been  entitled  to  injunctive 
relief. 

It  is  but  fair  to  add  that  the  adoption  of  its  original  con- 
stitution by  the  Northwestern  Lumbermen's  Association  was 
prior  to  the  passage  of  the  Sherman  Anti-Trust  Act;  and 
that  many  of  the  activities  of  this  earlier  period  were  thought 
to  be  sanctioned  by  the  decision  in  BoJm  Mfg.  Co.  v.  HoUia 
et  dl.,  54  Minn.,  223. 

Turning  next  to  the  period  subsequent  to  the  adoption  of 
the  1907  constitution. 

As  heretofore  noted,  certain  changes  are  found  in  the  oon- 
stitution  of  1907.  The  definition  of  who  should  be  con- 
sidered retail  lumber  dealers  has  been  eliminated. 

Article  VII  of  the  constitution  as  it  existed  in  1908,  re- 
lating to  reports  to  the  secretary  of  the  association  by  mem- 
bers thereof,  touching  sales  by  manufacturers  and  whole- 
salers direct  to  consimiers,  is  also  eliminated. 

In  fact,  if  the  constitution  of  1907  be  considered  by  itself 
alone,  it  affords  no  substantial  basis  to  sustain  the  charge  of 
conspiracy  alleged  in  the  bill. 

Turning  now  to  the  activities  of  the  defendant  association 
subsequent  to  the  adoption  of  the  constitution  of  1907,  it  is 
found  that  certain  of  the  activities  of  former  years  are  no 
longer  continued.  Expulsion  of  members,  penalties  imposed 
upon  members  for  offenses  contrary  to  the  provisions  of  the 
constitution  or  by-laws,  are  eliminated,  so  far  as  the  defend- 
ant association  is  concerned. 

It  is  claimed  on  the  part  of  the  Government,  however,  tliat 
with  the  discontinuance  of  certain  activities  others  were 
introduced  to  take  their  place,  and  that  these  new  activities 
should  be  considered  not  merely  with  reference  to  Ae  new 
constitution,  but  in  the  light  of  the  whole  prior  hi^;ory  of 
the  defendants,  and  that  when  so  consideredy  the  new  aetivi- 
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ties  are  found  to  be  inspired  by  the  same  purposes,  directed 
to  the  same  ends,  and  effective  to  a  substantial  extent  in  ac- 
ciHnplishing  those  ends. 

Among  the  activities  subsequent  to  the  adoption  of  the 
1907  constitution,  are  the  uses  made  of  certain  lumber-trade 
publications.  "  The  Scout,"  a  trade  publication  of  Detroit, 
Michigan,  is  one  of  these.  This  publication  was  made  the 
official  organ  of  the  defendant  Northwestern  Lumbermen's 
Association  for  the  year  1909.  In  its  columns  were  pub- 
lished by  the  secretary  of  the  association  lists  of  wholesalers 
and  manufacturers  who  made  sales  which  were  considered 
unethical  or  irregular.  In  May,  1909,  the  secretary  of  the 
association,  in  writing  to  an  alleged  unethical  manufacturer, 
recites  some  of  the  various  means  theretofore  employed  in 
advancing  what  he  calls  "  The  Association  Idea."  Among 
other  things  he  mentions:  (1)  Honorary  membership  for 
wholesalers  and  manufacturers  in  the  retail  association ;  (2) 
buyers'  guide  for  distribution  among  the  members  of  the 
retail  association,  containing  advertisements  of  the  manu- 
facturers; (3)  the  sending  of  a  monthly  sealed  letter;  (4) 
establishment  by  the  Mississippi  Valley  Lumberman  of  its 
publicity  department,  but  not  claiming  that  this  was  an  ac- 
tivity of  the  association;  (5)  the  plan  of  using  the  Scout  as 
a  medium  of  conveying  to  the  membership  of  the  association 
information  regarding  sales  to  mail-order  houses  and  to 
others  not  regular  retail  dealers. 

This  use  of  the  Scout  was  discontinued  after  a  trial  of  one 
year. 

In  May,  1908,  a  conference  between  certain  representatives 
of  the  various  branches  of  the  lumber  trade  was  held  at 
Tacoma.  The  Northwestern  Lumbermen's  Association  was 
represented  and  a  call  was  issued  for  a  subsequent  national 
conference  to  be  held  at  Minneapolis  in  June,  1908,  imme- 
diately following  the  convention  of  the  National  Lumber 
Manufacturers'  Association.  This  lumber  trade  congress 
was  held  and  delegates  from  30  lumber  associations  were 
present,  including  those  from  the  Northwestern  Lumber- 
men's Association.  At  this  congress  a  code  of  ethics  was 
adopted,  which  was  thereafter  also  adopted  by  said  North- 
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western  Lumbermen's  Association.    Among  the  articles  in 
the  new  code  of  ethics  appeared  the  following: 

*'  It  should  be  the  duty  of  the  manufacturer  and  wholesaler  to  take 
an  active  interest  in  the  marketing  of  their  products  through  re^^ular 
channels  only. 

"  It  is  the  sense  of  the  conference  that  the  widest  trade  publicity  be 
given  for  the  purpose  of  making  known  irresponsible,  irregular,  and 
unscrupulous  dealers  and  manufacturers." 

This  last  provision  was  changed  in  1909  by  substituting 
the  word  "  unethical "  in  place  of  the  word  "  irregular.'^ 

This  code  of  ethics  continued  in  force  without  material 
change  at  the  time  of  the  commencement  of  the  present  suit 

The  evidence  also  shows  that  during  this  period  the  sec- 
retary of  the  Northwestern  Lumbermen's  Association  from 
time  to  time  furnished  information  and  advice  to  the  lumber 
credit  agencies  in  reference  to  the  classification,  not  only  of 
members  of  the  association  itself,  but  of  other  dealers  as  to 
whether  they  should  be  classified  as  cooperative  yards,  re- 
tail dealers,  consumers,  or  otherwise. 

It  is  to  be  borne  in  mind  in  this  connection  that  the 
lumber  credit  agencies  lists  were  in  constant  use  by  whole- 
salers and  manufacturers. 

The  issuance  of  an  official  bulletin  or  official  report  by  the 
Lumber  Secretaries'  Bureau  of  Information  continued  dur- 
ing the  years  1907  and  1908.  The  method  of  its  compila- 
tion and  use  was  as  follows :  A  retail  lumber  dealer  learning 
of  a  sale  by  a  wholesaler  to  a  consumer  would  make  com- 
plaint in  writing  to  the  secretary  of  the  association  to  which 
the  retailer  belonged.  The  secretary  would  thereupon  take 
the  matter  up,  ascertain  the  facts  in  regard  to  the  matter 
complained  of,  and  submit  his  report  to  the  board  of  di- 
rectors of  the  Lumber  Secretaries'  Bureau  of  Information. 
This  body  determined  whether  the  matter  should  be  reported 
in  the  next  issue  of  the  Bulletin  and  instructed  the  secre- 
tary accordingly.  The  Bulletin  when  issued  was  distributed 
among  the  members  of  the  several  associations.  It  should 
be  noted  in  connection  with  this  matter  of  the  Bulletin,  how- 
ever, that  the  secretary  of  the  Northwestern  Lumbermen's 
Association  resigned  from  the  Lumber  Secretaries'  Bureau  of 
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Information  in  the  spring  of  1906,  and  did  not  again  become 
a  member  of  said  bureau  until  1909. 

Among  the  activities  of  the  Northwestern  Lumbermen's 
Association  during  the  period  subsequent  to  1907  was  the 
use  of  "Customers'  Lists,"  This  was  a  plan  apparently 
originating  with  the  secretary  of  this  association,  and  sug- 
gested by  him  to  the  secretaries  of  otiier  similar  associations 
through  the  secretaries'  bureau,  and  adopted  by  other  sec- 
retaries to  a  greater  or  less  extent.  Briefly  the  plan  was 
this:  The  secretary  of  the  association  at  the  beginning  of 
each  year  would  send  a  circular,  letter  to  the  members  of 
the  association  asking  for  a  list  of  wholesalers  or  manufac- 
turers with  whom  the  retailer  dealt,  and  in  reference  to 
whom  he  desired  to  be  kept  informed.  Upon  receiving  such 
lists,  the  information  was  rearranged  and  compiled  upon  a 
card  index,  so  as  to  show  the  customers  of  the  various  manu- 
facturers and  wholesalers  in  the  territory  covered  by  the 
association,  and  by  exchange  of  lists  the  information  upon 
this  card  indefx  would  be  extended  so  as  to  cover  the  terri- 
tory of  other  associations.  Liformation  was  then  obtained 
by  the  secretary  of  the  association  as  to  irregular  or  un- 
ethical shipments  by  such  wholesalers  or  manufacturers. 
The  two  principal  sources  of  such  information  to  the  secre- 
tary were  communications  from  the  members  of  the  associa- 
tion as  to  irregular  or  unethical  sales  which  came  to  their 
notice  in  their  vicinity,  and  reports  by  detectives  hired  by 
the  association  from  time  to  time  to  make  investigation  and 
report  to  the  secretary.  The  defendant  Boyce  was  largely 
employed  in  this  work. 

Upon  the  receipt  of  such  information  the  secretary  would 
notify  customers  of  the  offending  wholesaler  or  manufac- 
turer in  regard  to  the  specific  unethical  or  irregular  sale. 

Whether  such  notice  by  the  secretary  should  be  sent  to  a 
few  or  to  many  of  the  customers  of  the  offending  wholesaler 
or  manufacturer  rested  in  the  discretion  of  the  secretary. 
In  one  extreme  instance  it  was  sent  to  1,200  customers.  The 
customers  receiving  such  information  would  then  take  up 
the  matter  with  the  offending  wholesaler  or  manufacturer, 
protesting  against  such  unethical  or  irregular  shipments. 
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There  is  no  dispute  as  to  tiie  existence  and  operation  of  Qnn 
method,  but  it  is  denied  by  defendants  that  it  was  carried 
out  in  pursuance  of  any  conspiracy  or  agreement.  It  is  fur- 
ther strenuously  urged  that  the  various  members  of  the  as- 
sociation receiving  notices  from  the  secretary  of  unethical 
or  irregular  sales  by  any  particular  wholesaler  or  manufac- 
turer, were  under  no  obligation  or  agreement  to  take  any 
action  whatsoever,  but  the  evidence  is  conclusive  that  action 
was  taken  by  the  individual  members  upon  receiving  the 
information.  In  the  earlier  years  of  the  use  of  customers' 
lists  the  secretary  of  the  association  would  himself  write 
directly  to  the  offending  wholesaler  or  manufacturer.  This 
plan  was  later  changed  for  the  one  above  outlined.  The 
change  in  method  was  made  for  two  reasons,  according  to 
the  testimony  of  the  secretary.  First,  on  account  of  a  de- 
cision of  the  Supreme  Court  of  the  State  of  Nebraska  in  the 
case  of  State  v.  Adams  Lvmber  Co.^  116  N.  W.,  302;  sec- 
ondly, because  many  of  the  manufacturers  resented  receiv- 
ing such  conmiunications  from  the  secretary. 

A  careful  consideration  of  the  evidence  has  convinced  me 
that  these  two  activities,  the  use  of  the  bulletin  and  the  use 
of  the  customers'  lists,  are  not  substantially  different  from 
the  use  of  the  "  Official  Report"  under  consideration  in  the 
case  of  Eastern  States  Lumber  Association  v.  United  States, 
284  U.  S.,  600. 

The  court  in  that  case  said : 

"  The  circulation  of  these  reports  not  only  tends  to  directly  restrain 
the  freedom  of  commerce  by  preventing  the  listed  dealers  from  en- 
tering into  competition  with  retailers,  as  was  held  by  the  district 
coort,  but  it  directly  tends  to  prevent  other  retailers  ^ilio  have  no 
personal  grievance  against  him  and  with  whom  he  might  trade  from 
so  doing,  they  being  deterred  solely  because  of  the  influence  of  the 
report  circulated  among  the  members  of  the  association.** 

While,  as  above  noted,  the  secretary  of  the  association 
mentions,  among  other  methods  used  to  effect  desired  ends, 
the  establishment  of  the  ^^ publicity  department"  in  the 
Mississippi  Valley  Lumberman  "  in  which  Mr.  Walker  un- 
dertook to  give  fair  notice  to  all  the  trade  of  the  operaticms 
of  various  pirates  and  buccaneers  in  the  lumber  business,'' 
he  does  not  claim  that  this  effort  was  under  the  authority  or 
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by  the  direction  of  the  association;  nor  does  the  evidence 
warrant  a  conclusion  that  the  ^^  publicity  department"  of  the 
Mississippi  Valley  Lumberman  was  under  the  management 
or  control  of  the  association.  It  is  admitted  in  the  answer, 
however,  that  during  said  period  the  secretary  did  from 
time  to  time  furnish  to  the  Mississippi  Valley  Lumberman 
various  items  of  information  showing  shipments  of  lumber 
and  lumber  products  from  manufacturers  and  wholesalers 
direct  to  consumers.  Also  it  is  admitted  that  both  the  sec- 
retary and  the  Defendant  Walker  knew  and  intended  that 
such  items  should  be  published  in  said  paper  and  circulated 
therein  as  items  of  interest  to  the  subscribers  of  said  paper. 
But  it  is  denied  that  this  was  done  in  furtherance  of  any 
conspiracy  or  combination. 

During  a  portion  of  this  period  there  appeared  in  the 
Mississippi  Valley  Lumberman  in  the  "publicity  depart- 
ment "  the  standing  announcement: 

"Selfish  ttealers.  That  the  trade  can  have  an  opportunity  to  be- 
come thoroughly  fftmiliar  with  the  names  of  the  retail  lumbermen 
who  buy  from  manufacturers  who  are  known  to  be  supplying  cata- 
logue houses  with  material,  we  r^roduce  the  list  once  more.'* 

Followed  by  a  list  of  dealers. 
Also  the  following  announcement : 

**  We  again  reproduce  the  Ust  of  those  who  have  signed  the  affidavit 
eertitying  that  they  do  not  seU  to  catalogue  houses  nor  aoUcit  trade 
of  the  consumers  in  the  territory  of  the  legitimate  dealers.'* 

The  evidence  is  convincing  that  the  defendant  Walker 
during  this  period  was  zealous  in  his  efforts  to  carry  out  the 
same  aims  as  the  association  in  respect  to  the  lumber  trade; 
that  he  received  from  time  to  time  frc»n  the  secretary  of  the 
association  information  which  had  been  collected  by  the  use 
of  the  customers'  lists;  and  that  such  information  was  used 
in  the  columns  of  his  paper.  The  fact  that  he  independently 
gathered  other  infonnation  is  not  material  here. 

It  is  claimed  by  counsel  for  defendants  that  there  is 
nothing  in  the  record  indicating  that  the  use  of  customers' 
lists  interfered  in  the  slightest  way  with  the  channels  of 
interstate  commerce.  This  claim  in  my  judgement  is  not  sus- 
tained by  the  record.  The  purpose  and  effect  of  the  use  of 
»5825*— 17— vol.( 
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the  customers'  lists  were  to  coerce  wholesalers  and  manufac- 
turers to  refrain  from  selling  direct  to  consumers.  The  evi- 
dence of  the  secretaries  themselves  is  quite  persuasive.  The 
secretary  of  one  of  the  associations  writes  to  the  secretary  of 
defendant  association : 

*'  I  have  sent  little  or  nothing  to  the  Scout  for  a  good  many  months 
for,  like  yourself,  I  feel  that  the  customers*  lists  is  by  all  odds  the 
most  effective — at  least  we  have  always  found  it  so." 

The  secretary  of  defendant  association  replies: 
"Noting  what  you  say  about  the  effectiveness  of  the  use  of  the 
customers'  list,  I  want  to  say  that  I  quite  agree  with  yom  that  it  is 
by  f^r  the  best  method  which  has  ever  been  applied." 

Again  a  secretary  of  one  of  the  allied  associations  writes : 

••  We  have  perfected  a  customers'  list  now  for  the  last  three  years 
at  the  beginning  of  the  year  and  have  used  it  very  effectively  wlien- 
ever  it  was  necessary.  I  am  of  the  opinion  that  no  l>etter  results 
can  be  obtained  than  for  the  Northwestern,  Southwestern,  Western, 
and  possibly  the  Illinois  Association  to  fully  perfect  a  customers* 
list  so  that  we  can  exchange  information  from  time  to  time.  Others 
will  fall  in  line  as  time  goes  on,  and  I  think  the  very  best  results  wiU 
then  be  accomplished  in  a  quiet  and  effective  way." 

The  secretary  of  the  Northwestern  Lumbermen's  Associa- 
tion testified  in  reference  to  this  matter  as  follows: 

**Q.  At  the  time  that  this  customers'  list — ^you  were  using  it  in 
1908  and  1909  and  1910 — when  a  manufacturer  who  had  been  shipping 
to  the  consuming  trade  paid  no  attention  to  the  letter  of  the  retaUer, 
did  you  do  anything  further  in  the  matter? — ^A.  I  don't  recaU  a  single 
case  where  a  manufacturer  did  not  pay  some  attention  to  it 

"  Q.  What  do  you  mean  by  paying  some  attention  to  it? — A.  WeU, 
he  answered  the  letter  and  either  explained  it  in  a  satisfactory  way 
to  this  dealer,  in  a  way  which  satisfied  the  dealer  who  had  made  the 
complaint,  or  he  indicated  that  it  was  a  mistaken  step  on  his  part 
and  he  intended  not  to  do  it  again  and  would  not  do  it  again,  and 
that  was  the  end  of  it" 

But  this  is  not  all.  A  mass  of  evidence  in  the  record  bears 
out  these  statements  of  tiie  secretaries.  The  testimony  and 
admissions  of  manufacturers  and  wholesalers,  of  persons 
connected  with  mail-order  houses,  of  retail  dealers,  and  of 
consumers  show  that  these  efforts  of  the  defendants  were 
successful  to  a  very  considerable  degree  in  restraining  such 
Wte^rstat^  cojnfoeroe  as  was  con^id^red  unethical  or  irrcgu- 
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lar,  and  in  restricting  interstate  commerce  to  so-caUed  regu- 
lar channels — ^that  is,  from  wholesalers  and  manufacturers 
to  the  retailer,  and  from  the  retailer  to  the  consumer. 

It  is  true  that  many  of  these  witnesses,  as  well  as  others, 
testified  that  notwithstanding  the  efforts  of  the  defendants 
they  were  able  to  provide  themselves  with  such  lumber  as 
they  needed,  and  it  is  claimed  on  the  part  of  counsel  for  de- 
fendants that  this  being  the  case  the  restraint  of  interstate 
commerce,  if  any,  by  reason  of  the  methods  of  the  defend- 
ants, was  merely  negligible.  In  my  judgment,  this  conten- 
tion is  not  sound.  The  test  is  not  whether  by  alleged 
methods  carried  out  in  pursuance  of  a  conspiracy  some  por- 
tion of  interstate  commerce  is  annihilated,  but  whether  such 
commerce  is  substantially  interfered  with  or  restrained. 

The  responsibility  of  those  who  unlawfully  place  substan- 
tial obstacles  in  the  legitimate  channels  of  interstate  com- 
merce is  not  lessened  by  the  fact  that  some  of  the  persons 
engaged  in  such  commerce  are  able  by  superior  agility  to 
surmount  the  obstacles  and  that  others  by  strength  are  able 
to  break  them  down. 

The  court  will  not  feel  itself  compelled  to  adjudicate  in 
mathematical  terms  the  extent  of  the  restraint  of  interstate 
commerce  if  the  evidence  shows  that  it  is  substantial. 

Nor  is  it  material  here  that  the  motives  of  the  defendants 
in  carrying  out  the  activities  above  described  were  of  the 
best,  and  that  the  acts  were  inspired  by  an  honest  belief  that 
the  interests  not  only  of  those  engaged  in  the  lumber  trade, 
but  of  the  community  at  large,  would  be  best  served  by  hav- 
ing lumber  and  lumber  products  distributed  solely  through 
so-called  regular  channels.  Such  matters  might  very  prop- 
erly be  considered  by  Congress  in  determining  the  propriety 
of  enacting  proposed  legislation.  The  sole  inquiry  here  be- 
fore the  court  at  this  time,  however,  is  whether  the  facts 
disclosed  by  the  record  make  out  a  case  within  the  statute 
already  enacted. 

In  Eastern  States  Lumber  Association  v.  United  States, 
the  court  uses  the  following  language: 

"The  argument  that  the  course  pursued  is  necessary  to  the  pro- 
tection of  the  retaU  trade  and  promotiye  of  the  puhllc  welfare  in 
providing  retail  facilities  is  answered  hy  the  fact  that  €k>ngre8S,  with 
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the  right  to  control  the  field  of  interstate  commerce,  has  so  legislated 
as  to  prevent  resort  to  practices  which  unduly  restrain  competition 
or  unduly  obstruct  the  free  flow  of  such  commerce,  and  private  choice 
of  means  must  yield  to  the  national  authority  thus  exerted.  Addy- 
Stan  Pipe  Co.  v.  United  States,  175  U.  S.,  211,  241-242." 

In  my  judgment,  the  Government  has  clearly  made  oat  a 
case  within  the  statute,  as  interpreted  in  Eastern  States 
Lirniher  Association  v.  United  States,  234  U.  S.,  600;  Lawler 
V.  Loewe,  235  U.  S.,  522,  and  is  entitled  to  relief  by  way  of 
injunction. 

It  is  proper  to  add  that  the  defendants  have,  each  of  them, 
activities  other  than  those  above  criticized,  of  wide  range  and 
considerable  importance,  in  reference  to  which  no  complaint 
is  made. 

The  injunction  should  therefore  be  against  the  several  de- 
fendants, but  directed  specifically  toward  the  illegal  activi- 
ties heretofore  and  at  the  time  of  the  filing  of  the  bill  carried 
on  by  them  in  interference  with  and  restraint  of  interstate 
commerce,  to  wit:  The  use  of  customers'  lists  in  collecting, 
compiling,  and  distributing  information  whether  to  the 
members  of  the  association,  to  trade  publications  or  other 
newspapers,  to  credit  agencies,  or  to  the  public  at  large,  as 
to  sales  by  wholesalers  and  manufacturers  direct  to  con- 
sumers, including  mail-order  houses  and  cooperative  yards. 

Decree  may  be  prepared  accordingly.  ^ 


FREY  &  SON,  INC.,  v.  CUDAHY  PACKING  CO.* 

(District  CJourt,  D.  Maryland.    June  21,  1917.) 
[243  Fed.  Rep.,  205.] 

Dam  A0E8  226 — Rbcovkby — Amount. — In  an  action  for  damages  fbr 
tortious  injury,  where  plaintiff  proved  a  ioss  of  profits  it  would 
have  made  on  resale  of  a  commodity,  had  it  been  able  to  buy  such 
commodity  at  the  price  other  jobbers  could  obtain  it  from  de- 
fendant, plaintiff  can  only  recover  for  those  damages  suffered 
before  the  date  of  the  filing  of  the  suit,  and  is  not  entitled  to 
recovCT  thoBe  suffered  between  that  time  and  verdict^ 
[Bd.  Note.--For  other  cases,  see  Damages,  Cent  Dig.,  1667.] 

•For  opinion  on  motion  to  qnash  service  (228  Fed.  209),  see  tmt9,  p.  876. 
On  demmfer  to  bill  (282  Fed.  640),  tee  mmU,  p.  888.  For  charge  to  Iwy  on 
trial  of  caee,  see  imte,  p.  876. 

>  Syllabus  cepyrighted,  1917,  by  West  Publishing  Company. 
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At  law.  Action  by  Frey  &  Son,  Inc.,  against  the  Cndahy 
Packing  Co.,  a  corporation.  On  objection  to  the  entry  of 
judgment  on  so  much  of  the  verdict  as  ascertained  the  dam- 
ages suffered  by  plaintiff  subsequent  to  the  date  of  the  filing 
of  suit.    Judgment  entered  upon  balance  of  verdict. 

See  also  (D.  C.)  228  Fed.,  209;  (D.  C.)  232  Fed.,  640. . 

Daniel  W.  Baker^  of  Washington,  D.  C,  and  Horace  T. 
Smithy  of  Baltimore,  Md.,  for  plaintiff. 

Gilbert  H.  Montague^  of  New  York  City,  and  Washington 
Bowie^  jr.^  of  Baltimore,  Md.,  for  defendant. 

BosEJ  District  Judge.  The  defendant  objects  to  the  ent^- 
ing  of  the  judgment  upon  so  much  of  the  verdict  of  the  jury 
in  this  case  as  ascertained  the  damages  suffered  by  plaintiff 
subsequent  to  the  date  of  the  filing  of  the  suit  In  the  na- 
ture of  things  there  is  no  reason  why  a  jury  should  not  be 
allowed  to  ascertain  and  award  the  damages  suffered  by 
plaintiff  down  to  the  time  of  trial  from  wrongful  acts  of  the 
same  nature  as  those  mentioned  in  the  declaration.  If  such 
were  the  law,  there  would  doubtless  sometimes  be  difficulty 
in  applying  it;  but,  on  the  whole,  much  trouble  and  expense 
would  be  saved. 

The  general  rule  is  to  the  contrary ;  perhaps  because  when 
it  was  first  formulated  the  judges  were  interested  in  the  fees 
paid  to  the  chancery  for  the  writs,  and  they  did  not  care  to 
furnish  for  the  price  of  one  the  justice  that,  from  their  point 
of  view,  should  be  paid  for  by  the  suing  out  of  two  or  more. 
However  this  may  be,  it  has  long  been  established  that  the 
plaintiff  can  recover  only  for  such  damages  as  were  the  con- 
sequences of  what  the  defendant  did  before  suit  was  brought, 
although  it  is  immaterial  whether  the  effect  of  what  was 
done  showed  itself  before  or  after  the  bringing  of  the  suit, 
as,  for  example,  where  the  thing  complained  of  is  a  tortious 
injury  to  the  person  or  property  from  some  particular  act, 
the  plaintiff  may  recover  for  any  damage  which  manifests 
itself  up  to  the  time  of  the  verdict.  On  the  other  hand, 
where  the  injury  sued  for  is  caused  l^  a  mere  repetition  or 
continuation  of  acts  of  the  same  class  as  that  for  which  the 
suit  was  brought,  the  plaintiff's  recovery  is  limited  to  the 
damages  resulting  from  such  of  those  acts  as  were  done  be- 
fore the  bringing  of  the  suit.    In  Lawlor  v.  Loewe,  236  U.  S., 
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536, 85  Sup.  Ct.,  170,  59  L.  Ed.,  341,  the  plaintiff  was  allowed 
to  recover  for  the  damage  done  to  it  by  a  secon[206jdary 
boycott  instigated  by  the  defendant  before  the  bringing  of 
the  suit,  although  some  of  the  injury  did  not  manifest  itself 
until  afterwards;  but  the  authorities  cited  by  the  Supreme 
Court  in  support  of  its  conclusion  do  not  justify  the  assump- 
tion that  it  intended  to  modify  the  previously  recognized 
principles  of  law. 

In  this  case  the  only  damage  proved  by  the  plaintiff  was 
the  loss  of  profits  it  would  have  made  on  resales  of  Old 
Dutch  Cleanser,  if  it  had  been  able  to  buy  Old  Dutch  Cleanser 
at  the  price  at  which  other  jobbers  could  obtain  it.  Such 
damage  is  a  damage  which  occurs  from  day  to  day,  and  the 
damage  on  one  day  is  not  the  necessary  result  of  an  act  done 
by  the  defendant  at  an  earlier  date.  The  difference  between 
cases  in  which  the  jury  can  give  damages  down  to  the  date 
of  the  verdict  and  those  in  which  it  can  not  may  be  illus- 
trated thus :  If  the  defendant  had  made  some  false  and  libel- 
ous statement  against  the  plaintiff  which  acquired  general 
circulation,  the  damage  from  that  false  and  libelous  state- 
ment might  well  have  continued  long  after  the  bringing  of 
the  suit,  and  long  after  defendant  ceased  to  be  in  business 
at  all.  On  the  other  hand,  if  the  defendant  in  the  case  at 
bar  had  wound  up  its  affairs  the  day  after  the  suit  was 
brought,  no  one  would  contend  that  plaintiff  was  entitled 
to  recover  damages  caused  by  the  refusal  of  defendant  to 
sell  its  goods  after  that  date,  or  to  permit  other  persons  so 
to  do,  because  both  the  motive  and  the  power  to  enforce  such 
refusal  or  restraint  ceased  with  the  defendant's  going  out 
of  business. 

I  wish  the  law  were  otherwise,  but,  as  it  is,  I  shall  be  com- 
pelled to  set  aside  so  much  of  the  verdict  as  awards  the  plain- 
tiff damages  from  the  time  of  the  institution  of  the  suit  to 
the  verdict  Judgment  in  plaintiff's  favor  will  be  entered 
upon  the  balance  of  the  verdict. 
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SAMPLINEE  V.  MOTION  PICTUEE  PATENTS 

CO.  ET  AL. 

(District  CJourt,  S.  D.  New  York.    June  4,  1»17.) 

[243  Fed.  Rep..  277.] 

Chaicfebty  and  Maintenance  5(6) — Pubchask  of  Claims  loi  Dam- 
ages BY  Attobneys. — While  a  claim  for  treble  damages  by  a  per- 
son injured  by  a  violation  of  the  Sherman  Anti-Trust  law  (act 
July  2,  1890,  c.  647,  26  Stat,  209)  is  assignable,  where  a  lawyer, 
for  services  that  he  was  willing  to  settle  for  $5,000  cash,  took  an 
assignment  of  a  claim  which  he  thought  was  worth  at  least 
$75,000,  the  transaction  was  champertous,  and  he  could  maintain 
no  action  on  the  assigned  claim,  as  it  was  taken  for  purposes  of 
speculation.* 

[Ed.  Note. — For  other  cases,  see  Champerty  and  Maintenance, 
Cent.  Dig.,  S§  36-44.] 

[278]  Action  by  Joseph  Sampliner  against  the  Moticm 
Picture  Patents  Co.  and  othera  On  motion  for  a  directed 
verdict.    Motion  granted. 

Plaintiff  claimed  to  be  the  assignee  of  the  Lake  Shore 
Film  &  Supply  Co.,  of  Cleveland,  Ohio,  against  defendants 
for  triple  damages  under  the  Sherman  Anti-Trust  Act.  The 
defendants  set  up  the  defense  of  champerty,  and  that  issue 
was  tried  separately  under  the  provisions  of  Code  N.  Y., 
section  973,  before  judge  and  jury. 

Rogers  <&  Rogers^  Ghistavus  A.  RogerSy  and  Saul  E. 
Rogers^  all  of  New  York  City,  for  plaintiff. 

Charles  F.  Kingaley^  of  New  York  City,  for  defendants 
Motion  Picture  Patents  Co.,  Jeremiah  J.  Kennedy,  and 
Harry  N.  Marvin. 

Coudert  Bros.,  Samuel  Seabvry^  and  Charles  B.  Samuels^ 
all  of  New  York  City,  for  defendants  Path6  Frires  and 
Jacques  A.  Berstw 

Robert  H.  McCarterj  of  Newark,  N.  J.,  and  Oeorge  F. 
SouU^  of  New  York  City,  for  defendants  Thomas  A.  Edison 
(Inc.),  Frank  L.  Dyer,  and  William  Pelzer. 

R.  O.  Moon,  of  Philadelphia,  Pa.,  for  defendant  Ealem 
Co 

•Syllabus  copyrighted,  1917,  by  West  Publishing  Company. 


Digitized  by  VjOOQIC 


1000  213  FBINBBAL  KBPOBTEB,  279. 

Opinion  of  the  Ck>ai;t 

Dvnght  Macdonaldj  of  New  York  City,  for  defendant  Per- 
cival  Waters. 

Samuel  O.  Edmonds  and  Sam/uel  Seahury^  both  of  New 
York  City,  for  defendants  Albert  E.  Smith  and  Vitagraph 
Co.  of  America. 

Mayer,  District  Judge.  Both  sides  having  moved  for  a 
direction  of  a  verdict,  I  find  as  a  fact  that  the  plaintiff  pur- 
chased this  cause  of  action  with  intent  to  sue  thereon.  I 
find,  as  a  fact,  also,  that  the  so-called  assignment.  Plaintiff's 
Exhibit  No.  1,  was  executed  by  the  Lake  Shore  Co.,  through 
its  officers,  pursuant  to  action  at  a  special  meeting  of  the 
board  of  directors.  Having  thus  disposed  of  the  facts,  I 
proceed  to  express  briefly  my  views  of  the  law  of  the  case. 

The  Sherman  Anti-Trust  law  was  enacted  by  Congress  with 
the  fundamental  purpose  of  redressing  what  Congress  re- 
garded as  grievous  wrongs  visited  upon  persons  by  those 
combinations  or  monopolies  which  the  statute  denounced.  It 
provided,  broadly  speaking,  two  kinds  of  remedies :  One  was 
a  suit  in  equity  at  the  instance  of  the  Grovemment  to  dissolve 
unlawful  combinations,  and  in  that  manner  to  destroy  con- 
spiracies directed  against  what  Congress  regarded  as  the 
appropriate  conduct  of  the  business  of  this  country.  The 
other  remedy  which  was  afforded  was  to  gi^e  to  the  person 
injured  in  his  business  or  his  property  an  opportunity  to 
recover  damages  for  injury  to  his  business  or  his  property, 
and  Congress  provided  that,  whatever  the  damage  was 
which  the  jury  might  find,  that  damage  should  be  trebled — 
the  theory  being  that  the  injured  person  should  be  recom- 
pensed in  a  manner  so  exemplary  that  it  would  be  a  lesson 
to  others. 

Now,  the  courts  have  held  that  that  provision  does  not 
provide  for  a  penalty,  but  must  be  regarded  as  in  the  nature 
of  damage  compensation.  It  certainly  never  could  have 
been  the  intent  of  Congress  that  so  impoi^nt  a  remedy,  hav- 
ing to  do  with  the  appropriate  con  [S79]  duct  of  the  business 
of  the  country,  should  be  the  subject-matter  of  bargain,  sale, 
and  speculation  at  the  hands  of  attorneys.  Judge  Hough 
has  held,  and  I  am  bound  to  follow  his  holding,  in  the  Im- 
perial Film  Case,  244  Fed.  985,  that  such  a  cause  of  action  is 
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assignable.  I  must  therefore  start  off  with  the  assumption 
that,  as  a  matter  of  law,  the  cause  of  action  could  be  as- 
signed, and  it  is  probably  true  that,  if  the  courts  thus  hold, 
it  will  be  because  they  feel  that  in  a  proper  case  a  merchant 
who,  or  a  corporation  which,  has  been  injured,  may  so  avail 
of  the  cause  of  action  as  to  be  serviceable  to  creditors,  or 
perhaps  to  other  persons.  But  I  have  a  strong  conviction* 
that  it  never  will  be  held  in  a  Federal  court,  either  in  a 
court  of  original  jurisdiction  or  an  appellate  court,  that 
such  a  cause  of  action  is  merchandise,  to  be  availed  of  by  an 
attorney. 

I  personally,  and  every  gentleman  in  this  case  on  both 
sides,  have  a  very  deep  regard  for  the  profession  to  which 
we  belong.  It  is  a  profession  which  insists  that  its  pur- 
poses are  noble  and  its  practices  are  useful.  It  is  the  duty 
of  the  lawyer  to  render  services,  to  advise,  to  assist,  and  aid 
those  whose  life  or  liberty  or  property  is  in  one  manner  or 
another  in  periL  But  the  moment  a  lawyer  steps  down  from 
that  high  place  to  be  a  speculator  in  law-suits,  he  is  absolutely 
violating  every  tradition  of  the  profession,  and  the  courts 
have  persistently  frowned  on  that  sort  of  thing.  The  case 
is  entirely  different  from  one  where  a  lawyer,  for  services 
rendered,  takes  an  assignment  of  some  thing  in  action  clearly 
and  unquestionably  to  recompense  himself  for  such  service. 

Now,  what  is  this  case?  In  this  case  a  lawyer,  for  services 
that  he  was  willing  to  settle  for  $5,000  cash,  takes  an  assign- 
ment of  a  daim  which  he  himself  thought  was  worth  at 
least  $75,000,  and  which,  trebled,  makes  over  $200,000.  He 
then  proceeds,  later  to  bring  a  law-suit  in  which  he  makes 
these  damages  $101,000,  which,  trebled,  means  $303,000,  and 
then  he  comes  into  this  jurisdiction  with  a  claim  of  $250,000, 
which,  trebled,  makes  $750,000.  If  that  is  not  the  rankest 
kind  of  speculation,  I  never  heard  of  a  case  in  my  life  that 
involved  speculation.  More  than  that,  little  things  in  a  law- 
suit are  of  great  service,  and,  in  response  to  Mr.  McCarter'a 
final  cross-examination,  I  noted  that  the  plaintiff  said,  '^  The 
time  I  bought  the  claim  " — ^that  is  unquestionably  what  he 
did ;  if  he  could  get  a  settlement,  well  and  good ;  if  he  could 
not  get  a  settlement,  then  he  could  speculate  upon  what 
damages  he  could  obtain. 
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Now,  thes»  defendants,  if  they  were  guilty  of  wrongs, 
could  have  responded  in  a  lawsuit  to  the  true  plaintiff.  This 
plamtiff's  attorney  would  have  had  the  right  to  say,  "  I  will 
take  this  lawsuit  for  you  on  a  ccmtingency,  dependent  on  re- 
covery ;"  and  if  he  had  done  that  he  would  not  have  violated 
the  law  in  any  respect,  as  I  understand  it.  But  he  was  ready 
to  take  this  claim,  and  pay  money  out  of  his  own  pocket, 
which  is  champertous  in  itself,  for  the  disbursements  neces- 
sary to  prosecute  this  lawstiit  to  an  end. 

Now,  both  sides  have  presented  many  authorities.  I  think 
the  case  is  not  one  which  requires  much  citation  of  authority, 
and  I  shall  content  myself  with  quoting,  as  part  of  my  opin- 
ion that  I  am  now  [280] delivering  orally  upon  this  record, 
the  significant  words  of  Chancellor  Kent,  in  a  case  where 
perhaps  the  facts  were  a  little  different,  but  where  the  prin- 
ciples were  stated  with  the  clarity  and  the  firmness  that 
characterized  his  judicial  career.  He  put  the  matter  in 
language  that  any  man  may  understand,  and  he  said : 

"  The  puix!hase  was  avowedly  made  as  a  matter  of  speculation,  antf 
at  a  time  when  this  attorney  knew,  from  previous  disclosures  made 
to  him  in  his  character  of  attorney,  aU  the  facts  on  whidi  the  founda- 
tion of  the  claim  so  purchased  rested,  and  which  created  a  belief  in 
his  mind  that  the  value  of  the  wine  could  be  recovered.  Such  a  pur- 
chase, by  such  an  officer,  and  under  such  circumstances,  can  not  be 
sustained.  It  is  champerty,  for  the  unlawful  maintenance  of  a  suit, 
and  the  contract  was  therefore  unlawful,  as  w^  by  common  law,  as 
by  the  statute." 

And  he  continued,  and  I  am  quoting  from  Arden  v.  Pat- 
tersoriy  5  Johns.  Ch.  (N.  Y.)  44: 

"  The  purchase  of  a  lawsuit  by  an  attorney,  in  a  case  like  this,  is 
champerty  in  its  most  odious  form;  and  it  ought  equaUy  to  be  con- 
demned on  principles  of  pubUc  policy.  It  woul^  lead  to  fraud,  op- 
pression, and  corruption.  As  a  sworn  minister  of  tlie  courts  of  Justice, 
the  attorney  ought  not  to  be  permitted  to  avaU  himself  of  the  knowl- 
edge he  acquires  in  his  professional  character  to  speculate  in  lawsuits. 
The  precedent  would  tend  to  corrupt  the  profession,  and  produce  last- 
ing mischief  to  the  community." 

Adopting  those  clear  and  unquestioned  statements  as  the 
doctrine  to  which  every  lawyer  and  judge  who  loves  his  pro- 
fession must  subscribe,  I  grant  the  motion  and  direct  a  vw- 
dict  for  the  defendants. 
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UNITED  STATES  v.  COWELL  ET  AL. 

(District  CJourt,  D.  Oregon.    July  16,  1917.) 

[243  Fed.  Rep.,  730.] 

Monopolies  31 — Criminal  Pbosectttions — Indictment. — ^An  indict- 
ment for  combining  and  engaging  in  a  monopoly  in  restraint  of 
interstate  trade  and  commerce  need  not  set  out  any  overt  act,  as 
the  combination  or  contract  in  any  form  in  restraint  of  trade  con- 
stitutes the  offense  under  the  statute,  and  it  is  only  essential  to 
charge  the  combination  or  contract.^* 

Indictment  and  Information  87(6) — Monopolies — ^Time  of  Couuib- 
siON  OF  Offense. — ^An  indictment  for  combining  and  engaging  in 
a  monopoly  in  restraint  of  interstate  commerce  sufficiently  alleges 
the  time  of  the  offense  by  alleging  that  the  parties  were  en- 
gaged in  the  unlawful  combination  or  contract  between  specified 
dates,  as  the  offense  is  a  continuing  one  and  the  parties  are  trans- 
gressing the  statute  while  engaged  in  the  operation  of  the  design 
or  in  carrying  it  into  effect 

Monopolies  29 — Criminal  Offenses. — All  contracts  or  acts  which  are 
theoretically  attempts  to  monopolize,  and  which  in  practice  have 
come  to  be  considered  as  in  restraint  of  trade  in  a  broad  sense, 
are  an  offense  under  the  statute  against  monopolies ;  but  contracts 
not  unduly  restraining  commerce  are  not  prohibited,  the  standard 
of  reason  being  the  measure  used  for  the  purpose  of  determining 
whether  the  particular  act  is  prohibited  by  the  statute. 

Indictment  and  Information  110(20) — Language  of  Statute — 
.  Monopolies. — ^An  indictment  for  combining  and  engaging  in  a 
monopoly  in  restraint  of  interstate  trade  and  commerce  must  give 
particulars,  and  not  rely  simply  on  the  words  of  the  statute. 

Monopolies  31 — Prosecutions — Indictment. — ^An  indictment  alleged 
that  various  corporations  or  companies  located  in  northern  and 
southern  California,  Oregon,  and  Washington  were  manufactur- 
ing cement  for  the  general  trade  and  engaged  in  interstate  com- 
merce; that  they  were  represented  by  certain  officers  and  mana- 
gers, who  promoted  and  carried  on  the  business;  that  such  of- 
ficers and  managers  Imowingly,  by  concerted  action,  carried  on 
tlie  business  of  such  concerns  without  comi)etition  as  to  the  price 
of  their  cement,  and  by  the  same  concerted  action  prevented  the 
southern  California  company  from  selling  or  consigning  cement 
for  sale  in  Washington  or  Oregon,  the  northern  California  com- 
panies from  selling  or  consigning  for  sale  in  Washington,  the 
Washington  company  from  doing  the  same  in  Oregon  or  Cali- 
fornia, and  the  Oregon  company  as  to  Washington  and  California, 
and  had  prevented  the  northern  California  and  Oregon  companies 

•  Syllabus  copyrighted,  1917,  by  West  Publishing  Co. 
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from  sdling  in  Oregon  otherwise  than  upon  arbitrary  and  non- 
competitive prices  fixed  and  agreed  upon  in  advance;  and  that 
by  reason  thereof  consumers  tiad  been  compelled  to  pay  arbitrary 
prices  greatly  In  excess  of  the  price  at  which  they  would  have 
secured  such  cement  but  for  the  combination.  Held,  That  the 
indictment  was  sufiiclent,  as  it  would  enable  defendants  to  pre- 
pare their  defense  and  to  defeat  any  subsequent  prosecution  for 
the  same  offense,  and  enable  the  court  to  determine  that  a  com- 
bination existed,  that  defendants  were  engaged  therein,  and  that 
the  restraint  of  trade  was  undue  or  unreasonable. 
Indictment  and  Infobmation  87(2) — Allegations  as  to  Vbntje. — ^The 
objection  that  no  venue  was  laid  in  such  indictment  was  without 
merit 

[781]  S.  H.  Cowell  and  others  were  indicted  for  offenses. 
On  demurrer  to  the  indictment.    Demurrer  overruled. 

Clarence  L.  BeameSj  United  States  attorney,  and  Bamett 
H.  Goldstein^  Assistant  United  States  attorney,  both  of 
Portland,  Oreg.,  for  the  United  States. 

Frederick  Bau^man^  of  Seattle,  Wash.,  and  Veazie^  Me- 
Court  <&  Veazie^  of  Portland,  Oreg.,  fof*  defendants  Eden, 
Sutherland,  Coats,  Baillie,  and  W.  P.  Cameron. 

Teal^  Minor  &  Winfree^  of  Portland,  Oreg.,  for  defend- 
ants Butchart  and  Moore. 

WoLVERTON,  District  Judge.  The  indictment  herein 
charges  that  the  defendants,  during  the  period  between 
August  1,  1914,  and  the  finding  of  the  indictment,  know- 
ingly and  unlawfully  engaged  in  a  combination  in  restraint 
of  trade  and  commerce  among  the  several  States,  and  by  a 
second  count  that  during  the  same  time  they  engaged  in  a 
monopoly  in  like  restraint  of  trade.  The  defendants  are 
officers  in  some  capacity,  in  control  to  a  greater  or  less  ex- 
tent, of  certain  corporations  and  companies  engaged  in  the 
manufacture  of  cement,  and  in  the  traffic  and  sale  of  the 
products  in  States  other  than  where  manufactured,  as  well 
as  in  their  own  States.  The  companies  are  classified  as  the 
Northern  California  companies,  the  Southern  California 
company,  the  Washington  companies,  and  the  Oregon  com- 
pany. 

A  demurrer  has  been  interposed  to  the  indictment,  by 
which  three  questions  are  presented,  namely:  That  defend- 
ants are  not  advised  of  the  time,  place,  or  circumstances 


Digitized  by  VjOOQIC 


UNITED  STATES  V.  COWBLL.  1005 

Opinion  of  the  Court 

upon  which  the  Government  relies  for  conviction;  that  the 
offense  with  which  it  is  sought  to  charge  the  defendants  is 
not  so  stated  as  to  afford  them,  after  conviction  or  acquittal, 
protection  against  a  second  indictment  for  the  same  offense; 
and  that  the  court  is  not  able  to  determine  from  the  indict- 
ment whether  a  combination  existed,  or  any  of  the  defend- 
ants engaged  therein,  or  whether  the  restraint  referred  to 
was  undue  or  unreasonable. 

[1]  First,  as  it  relates  to  the  time  charged  as  to  when  the 
offense  was  committed :  The  parties  were  engaged  from  Au- 
gust 1,  1914,  until  the  finding  of  the  indictment,  and  by 
nature  the  act  was  continuing  in  its  operation.  In  a  case 
under  this  statute,  it  is  necessary  to  set  out  any  overt  act 
Simply  the  combination  or  contract  in  any  form  in  restraint 
of  trade  between  the  States  or  with  foreign  nations  consti- 
tutes the  offense,  and  it  is  only  essential  to  charge  the  combi- 
nation or  contract.  Nash  v.  United  States^  229  U.  S.  373, 
33  Sup.  Ct.  780,  57  L.  Ed.  1232;  United  States  v.  Bintelen 
(D.  G)  233  Fed.  793. 

[2]  The  combination  is  not  a  thing  of  the  instant  the 
minds  of  the  agreeing  parties  have  come  to  a  complete  un- 
derstanding, either  express  or  implied.  The  purpose  thereof 
is  an  essential  element  as  well,  and  this  may  contemplate 
liiat  its  operation  shall  extend  over  a  period  of  time.  While 
the  parties  are  engaged  in  the  operation  of  the  design,  or  in 
carrying  the  same  into  effect,  they  are  transgressing  the 
statute,  they  are  still  agreeing  to  the  unlawful  offense,  and 
still  cohering  in  the  thing  that  the  law  condemns.  Thus  the 
offense  becomes  a  continuing  one,  and  it  is  only  necessary  to 
allege  that  the  parties  were  engaged  in  the  unlawful  combi- 
nation or  contract  between  specified  dates.  By  [733]  such 
allegation  the  offenders  are  apprised  of  the  time  of  their 
transgression.  United  States  v.  MacAndrews  &  Forbes  Co. 
(C.  C),  149  Fed.,  823. 

[3]  The  next  question  involves  the  nature  of  the  offense. 
This  has  been  settled  by  the  Supreme  Court.  The  statute 
has  been  construed  to  be  very  broad,  and  not  only  this,  but 
very  comprehensive.  It  comprises,  says  the  court  in  Stand- 
ard OH  Co.  V.  UnUed  States^  221  U.  S.  1,  59,  81  Sup.  Ct.  502, 
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515,  55  L.  Ed.  619,  84  L.  E.  A.  (N.  S.)  884,  Ann.  Cas.  1912D, 
734: 

"All  contracts  or  acts  which  theoreticaUy  were  attempts  to  monop- 
olize, yet  which  in  practice  had  come  to  be  considered  as  in  restraint 
of  trade  in  a  broad  sense."  And,  further,  it  evinces  "  the  intent  not 
to  restrain  the  right  to  make  and  enforce  contracts,  wliether  result- 
ing from  combination  or  otherwise,  which  did  not  unduly  restrain 
interstate  or  foreign  commerce,  but  to  protect  tliat  commerce  from 
being  restrained  by  methods,  whether  old  or  new,  which  would  con- 
stitute an  interference  that  is  an  undue  restraint"  And  **it  was 
intended  that  the  standard  of  reason  which  had  been  ai^lied  at  the 
common  law  and  in  this  country  in  dealing  with  subjects  of  the  char- 
acter embraced  by  the  statute,  was  intended  to  be  the  measure  used 
for  the  purpose  of  determining  whether  in  a  given  case  a  particular 
act  had  or  had  not  brought  about  the  wrong  against  wtiich  the  statute 
provided." 

[4]  There  has  since  been  no  digression  from  this  holding, 
and  it  is  unnecessary  to  cite  the  succeeding  authorities.  Of 
course,  I  realize  and  recognize  the  authority  of  United  States 
V.  Cruikshank  et  aZ.,  92  U.  S.  542,  28  L.  Ed.  588.  It  is  essen- 
tial in  a  case  like  this  to  descend  to  particulars,  and  not  to 
rely  simply  on  the  words  of  the  statute  in  pleading.  United 
States  V.  Hess,  124  U.  S.  488,  8  Sup.  Ct.  571,  81  L.  Ed.  516. 

[5]  Turning  to  the  indictment,  we  find  various  corpora- 
tions or  companies,  located  in  different  States,  manufactur- 
ing Portland  cement  for  the  general  trade  and  engaged  in 
interstate  commerce.  The  companies  are  represented  by  cer- 
tain officers  and  managers,  who  promote  and  carry  on  their 
business,  being  the  defendants  under  indictment.  These  per- 
sons have  knowingly,  by  concerted  action,  carried  on  the 
business  of  the  several  concerns  named,  without  competition 
as  to  prices  in  the  several  States  in  which  they  are  engaged 
in  the  manufacture  of  their  cement,  and  by  the  same  con- 
certed action  have  prevented  the  soutJiem  California  com- 
pany from  selling  or  consigning  for  sale  in  eiliier  Washing- 
ton or  Oregon  and  the  northern  California  companies  from 
selling  or  consigning  for  sale  in  Washington,  the  Washing- 
ton companies  from  doing  the  same  as  it  respects  Oregon  and 
California,  and  the  Oregon  company  as  to  Washington  and 
California,  and  have  prevented  the  northern  California  and 
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Oregon  companies  from  selling  or  consigning  for  sale  in 
Oregon  otherwise  than  upon  arbitrary  and  non-competitive 
prices,  fixed  and  agreed  upon  in  advance;  and  it  is  further 
stated  that,  by  reason  thereof,  consumers  have  been  com- 
pelled to  pay  for  such  cement  arbitrary  prices  greatly  in  ex- 
cess of  prices  at  which  they  would  have  secured  such  cement 
if  it  were  not  for  the  combination. 

This,  to  my  mind,  states  quite  clearly  the  scheme  and  pur- 
pose of  the  combination.  It  descends  to  particulars,  and  no 
one  need  be  misled  into  preparing  his  defense  for  something 
other  than  as  alleged  against  him.  The  court  knows  what 
the  charge  is,  without  the  liability  of  mis  [733]  conception  or 
mistake,  and  the  defendants  need  not  fear  that  another 
prosecution  can  follow  after  trial  upon  this  indictment. 

Apply  the  standard  of  reason,  which  counsel  insist  that 
we  shall,  and  then  inquire  further  whether  there  is  an  undue 
restraint  of  trade  or  commerce.  The  indictment  does  allege 
that,  by  reason  of  these  things,  the  defendants  were  engaged 
in  undue  and  unreasonable  restraint  of  trade.  We  may  put 
this  to  one  side  as  a  conclusion.  There  is  sufficient  alleged, 
however,  from  which  to  deduce  this  very  conclusion.  The 
concert  of  action  which  implies  a  combination  for  marketing 
their  cement  in  particular  locations,  and  the  direct  agreement 
between  them  for  fixing  arbitrary  and  non-competitive  prices 
for  the  sale  of  cement  in  Oregon,  is  sufficient  to  stamp  their 
demeanor  as  in  restraint  of  interstate  trade  and  commerce. 
Such  a  combination  is  without  the  elements  or  indicia  of  a 
wholesome  agreement,  and  can  not  be  so  characterized.  The 
following  cases  are  illustrative :  Standard  Sanitary  Mfg.  Co. 
V.  United  States,  226  U.  S.  20,  33  Sup.  Ct.  9,  67  L.  Ed.  107; 
Eastern  States  Lumber  Ass^n  v.  United  States,  234  U.  S.  600, 
34  Sup.  Ct.  951, 68  L.  Ed.  1490,  L.  R.  A.  1916A,  788. 

The  third  objection  is  answered  by  the  foregoing.  The 
same  reasoning  applies  to  the  objections  to  the  second  count. 

[6]  The  objection  that  no  venue  is  laid  is  without  merit. 

Demurrer  overruled. 


k   JOiA^^^ 
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FOED  MOTOE  CO.  v.  UNION  MOTOE  SALES  CO. 
ETAL.* 

(Gircoit  Court  of  Appeals,  Sixth  Circuit    August  1«  1017.) 
[244  Fed.  Eep.  156.] 

Monopolies  17(1) — Rbstbaiivt  on  Tbai»— Puob  Bbstbiotion — Uk- 
SALE. — ^At  least  subject  to  limitatioDS,  a  system  of  contracts  be- 
tween a  manufacturer  and  retail  dealers*  whereby  it,  in  connecticm 
with  absolute  sales  of  its  product,  attempts  to  control  the  resale 
prices  for  all  sales,  by  all  dealers,  is  a  restraint  on  trade,  inyalld 
both  at  common  law  and,  so  far  as  it  afTects  Interstate  commerce, 
under  Sherman  Anti-Trust  Act,  July  2, 1890,  c  647,  26  Stat  209.* 

Patents  216 — Sale  of  Pati:nted  Abticles — ^ABsoLxrrB  ob  Condi- 
tional.— ^There  is  an  absolute  as  distinguished  from  a  conditional 
sale  of  patented  articles  by  the  manufacturer,  the  dominant  charac- 
ter of  the  dealing  being  one  of  sale  with  attempt  to  provide  and  en- 
force resale  price,  and  title  being  reserved  in  the  manufacturer 
only  till  full  purchase  price  is  paid,  with  right  of  repossession  only 
in  case  of  default  in  such  payment  manifestly  only  to  enforce  pay- 
ment, and  the  manufacturer  being  under  no  obligation  to  take  back 
the  articles,  though  the  parties  are  styled  manufacturer  licensor 
and  dealer  licensee,  and  the  contract  in  terms  grants  right  and 
license  to  use  and  vend  the  articles  within  specified  territory,  the 
manufacturer  agreeing  to  sell  its  products  to  die  dealer,  and  he 
agreeing  to  purchase  the  articles  at  specified  times,  and  it  being 
provided  that  he  is  in  no  way  the  legal  representative  or  agent  of 
the  manufacturer,  and  it  being  stipulated  that  he  shall  pay  a  cer- 
tain amount  as  agreed  damages  for  each  fnilure  to  observe  the 
agreement  to  maintain  resale  prices. 

Patents  216 — Rights  of  Patentee — ^DictatinO'  Rbsalb  Pbiobs. — A 
patent  gives  the  patentee  no  right  to  dictate  price  at  whidi  patented 
articles  absolutely  sold  by  him  shall  be  resold  by  the  purchaser, 
and  so  no  right  to  restrain  sale  at  less  than  the  price  attempted  to 
be  fixed  by  the  patentee  by  a  third  person  buying  from  the  pur- 
chaser from  the  patentee  at  less  than  such  price,  with  knowledge 
of  the  contract  between  the  patentee  and  such  pur<4ias»  attempt- 
ing to  fix  the  resale  price. 

Appeal  from  the  District  Court  of  the  United  States  for 

the  Southern  District  of  Ohio;  Howard  C.  Hollister,  judge. 

Suit  by  the  Ford  Motor  Company  against  the  Union 

•For  opinion  of  the  District  Court  (225  Fed.  873)  see  ante,  p.  182. 
•  Syllabus  copyrighted,  1917.  by  West  Publishing  Co, 
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Motor  Sales  Company  and  others.  From  a  decree  dismiss- 
ing bill  (225  Fed.  373),  plaintiff  appeala    Affirmed. 

Alfred  Lucking^  of  Detroit,  Mich.,  for  appellant. 

Hon.  Jvdson  Harmon^  of  Cincinnati,  Ohio,  for  appellees. 

Before  Knaffxn,  Mack,  and  Denison,  circuit  judges. 

Knappen,  Circuit  Judge.  Plaintiff  is  a  manufacturer, 
seller,  and  distributor  of  automobiles,  important  and  es- 
sential parts  of  which  are  patented.  It  marketed  its  prod- 
uct under  a  so-called  ^^  license  systan,"  by  whidi  dealers  pur- 
chased the  automobiles  and  were  given  definite  and  re^xicted 
territory,  and  in  turn  agreed  to  resell  only  at  fdaintiff'a  full 
list  prices.  Ford  automobiles  could  thus  be  obtained  at  no 
less  price  except  by  inducing  Ford  dealers  to  break  their 
agreement  with  plaintiff.  Defendants  obtained  Ford  ma- 
chines from  a  dealer  or  dealers,  and  sold  them  and  advertised 
to  sell  them  at  less  than  plaintiff's  regular  price  list.  Plain- 
tiff filed  its  bill  to  restrain  this  interference  with  its  [157] 
business.  Upon  final  hearing  on  pleadings  and  proofs  the 
bill  was  dismissed.  (D.  C.)  226  Fed.  878.  The  appeal 
from  the  decree  of  dismissal.  The  ultimate  questions  ccm- 
cem  the  validity  and  enforceability  of  the  price-restricting 
agreement  involved. 

[1]  At  least  subject  to  certain  limitations  hereafter  stated, 
it  is  the  general  and  well-settled  rule  that  a  system  of  con- 
tracts between  a  manufacturer  and  retail  dealers  by  which 
the  manufacturer,  in  connection  with  absolute  sales  of  his 
product,  attempts  to  control  the  resale  prices  for  all  sales,  by 
all  dealers,  eliminating  all  competition,  and  fixing  the  amount 
which  the  ultimate  purchaser  shall  pay,  amounts  to  restraint 
of  trade,  and  is  invalid  both  at  common  law  and,  so  far  as  it 
affects  interstate  commerce,  under  the  Sherman  Anti-Trust 
Act  {Dr.  Maes  Medical  Co.  v.  Park  db  Sons  Oo.^  220  U.  S. 
373,  400,  81  Sup.  Ct  876,  66  L.  Ed.  602;  John  D.  Park  db 
Sons  Co.  V.  Har^num  [C.  C.  A.  6]  168  Fed.  24,  82  C.  C-  A. 
158, 12  L.  R.  A.  [N.  S.]  186;  Bauer  v.  O'DonneU,  229  XT.  S. 
1  [The  Sanatogen  Case]  88  Sup,  Ct  616,  67  L.  Ed.  1041,  60 
L.  R.  A.  [N.  S.]  1185,  Ann.  Cas.  1916A,  160;  UnUed  States 
V.  KeOogg  Toasted  Com  Flake  Co.  [D.  C]  222  Fed.  726, 728, 
Ann.  Cas.  1916A,  78,  decided  by  three  judges  of  this  circuit, 
95825*— 17— vol.  6 64 
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sitting  nnder  Expediting  act,  Feb.  11,  1908,  c.  644,  82  Stat 
828  [Comp.  St.  1916,  §§  8824,  8825] ;  Bobbs-MerriU  Co.  v. 
Straus,  210  U.  S.  339, 28  Sup.  Ct  722,  52  L.  Ed.  1086;  Straus 
V.  American  Pub.  Ass'n,  231  U.  S.  222,  34  Sup.  Ct.  84,  58  L. 
Ed.  192,  L.  R.  A.  1916A,  1099,  Ann.  Cas.  1915A,  369;  Straus 
V.  Victor  Talldng  Machine  Co.,  243  U.  S.  490,  37  Sup.  Ct. 

412,  61  L.  Ed. ;  Motion  Picture  Co.  v.  Universal  FUm 

Co.,  243  U.  S.  602, 37  Sup.  Ct.  416,  61  L.  Ed. ),  and  that, 

at  least  as  against  a  purchaser  from  such  dealer,  an  attempt 
to  enforce  a  reservation  of  right  to  fix  the  price  at  which 
resale  shall  be  had  by  the  vendee  is  equally  futile,  notwith- 
standing the  article  is  patented,  provided,  as  already  said, 
the  transfer  to  the  vendee  is  full  and  complete  (Bauer  v. 
O^DonneU,  supra;  Straus  v.  Victor  Co.,  supra). 

There  can  be  do  doubt  that  if  plaintiff's  contracts  with  its 
dealers  amounted  to  absolute  sales  of  its  automobiles,  and  if 
the  case  otherwise  falls  within  the  principles  declared  in  the 
cases  cited,  plaintiff  was  properly  denied  relief.  Plaintiff 
contends,  however,  that  its  case  does  not  fall  within  the 
principles  stated  or  the  authorities  cited;  that  under  its  con- 
tracts with  its  dealers  a  conditional  sale  only  was  effected, 
passing  but  a  qualified  or  restricted  title  to  the  automobiles 
delivered  thereunder;  that  the  restrictions  attempted  to  be 
imposed  by  the  plaintiff,  as  patentee,  on  the  purchaser's  right 
to  resell  are  valid,  and  having  been  agreed  to  by  the  pur- 
diaser  are  binding  not  only  upon  him,  but  upon  those  pur- 
chasing from  the  dealer  with  knowledge  of  the  price  re- 
striction. 

[2]  The  question  of  the  nature  of  the  contract  between 
plaintiff  and  its  dealers,  whether  one  of  absolute  or  condi- 
tional sales  of  automobiles,  lies  at  the  threshold  of  the  con- 
troversy. From  a  consideration  of  all  the  terms  of  the  con- 
tract, it  is  clear  that  it  is  essentially  one  of  absolute  sale. 
While  the  contract,  which  recites  plaintiff's  ownership  of 
various  patents  and  patent  applications,  styles  plaintiff  the 
"  manufacturer  licensor  "  and  the  purchaser  the  "  dealer  li- 
censee," and  in  [158]  terms  grants  the  ^^  full  right  and  license 
to  use  and  vend  "  within  the  licensed  territory  automobiles 
and  parts  of  plaintiff's  manufacture,  the  dominant  character 


Digitized  by  VjOOQIC 


FORD  MOTOB  CO.  V.  MOTOB  SALB8  00.  1011 

Opinion  of  the  Ooort 

of  the  dealing  is  plainly  one  of  sale,  with  attempt  to  provide 
and  enforce  resale  price  and  territorial  restrictions.  For 
example:  Plaintiff  agrees  to  ^^sell  its  product  to  the  dealer 
licensee  "  at  certain  discounts  from  list  prices,  and  to  allow 
certain  additional  rebates  scaled  on  the  ^^net  amount  of 
business"  done,  which  plainly  means  the  amount  of  the 
dealer's  purchases  from  plaintiff;  the  dealer  agrees  to  take 
deliveries  and  to  '^purchase  the  said  Ford  automobiles''  in 
various  months  specified.  The  title  to  the  articles  sold  is 
reserved  in  plaintiff  only  until  the  full  purchase  price  is 
paid,  with  right  of  repossession  only  in  case  of  default  in 
such  payment.  The  provision  manifestly  is  designed  only 
to  enforce  payment.  Plaintiff  is  under  no  obligations  to 
take  back  any  of  the  goods  purchased  by  the  dealer,  and  it 
is  expressly  stated  that  the  ^^  dealer  licensee  is  in  no  way  the 
legal  representative  or  agent  of  the  manufacturer  licensor." 
For  each  failure  to  observe  the  agreement  to  maintain  resale 
prices,  the  dealer  agrees  to  pay  $250  as  ^^  agreed  damages  the 
manufacturer  licensor  will  sustain,"  and  is  made  subject  to 
forfeiture  of  his  contract  at  plaintiff's  option.  The  other 
provisions  of  the  contract  are  not  sufficiently  controlling  or 
important  to  require  mention. 

Courts  will  look  to  the  dominant  intention  of  the  parties, 
and  in  this  view  the  case^is  one  of  absolute,  as  distinguished 
from  conditional,  sale,  not  only  within  our  decisions  gen- 
erally {Mishawaka  Woolen  Mfg.  Co.  v.  Westveer^  191  Fed., 
466;  112  C.  C,  A.,  109;  John  Deere  Plow  Co.  v.  Mowry^  222 
Fed.  1,  137  C.  C.  A.  539;  In  re  StougJUon  Wagon  Co.^  281 
Fed.  676,  145  C.  C.  A.  562;  Wood  Mowing^  etc.,  Machine 
Co.  V.  Croll,  231  Fed.  679, 145  C.  C.  A.  566),  but  within  the 
applicable  decisions  of  the  Supreme  Court  in  the  Miles, 
Sanatogen,  and  Victor  Cases,  supra.  As  expressed  in  the 
Sanatogen  Case  (229  U.  S.,  16;  38  Sup.  Ct.,  619;  67  L.  Ed., 
1041 ;  50  L.  R.  A.  [N.  S.],  1186,  Ann.  Cas.,  1916A,  160) : 

The  title  transferred  was  full  and  complete  with  an  attempt  to 
reserve  the  right  to  fix  the  price  at  which  subsequent  sales  could  be 
made.  *  *  *  There  was  no  transfer  of  a  limited  right  to  use  this 
invention,  and  to  call  the  sale  a  Ucense  to  use  is  a  mere  play  upon 
words. 


Digitized  by  VjOOQIC 


1012  244  FEDERAL  BEPOBTBB,  150. 

OplQloo  of  the  Court 

See  in  this  connection  the  Victor  Case^  supra^  248  U.  S.,  at 
pages  497-501 ;  37  Sup.  Ct,  412,  61  L.  Ed.  — . 

[3]  Turning,  then,  to  a  consideration  of  plaintiff's  rights 
as  patentee:  Its  counsel  states  the  broad  proposition  that 
^^  this  is  a  case  of  patented  articles,  and  it  is  absolutely  law- 
ful to  create  a  monopoly  in  patented  articles."  In  support 
of  this  proposition,  counsel  cite  the  statement  in  Bement  v. 
National  Harrow  Co.,  186  U.  S.,  70,  91 ;  22  Sup.  Ct.,  747, 
755  (46  L.  Ed.,  1058),  that  "the  fact  that  the  conditions  in 
the  contracts  keep  up  the  monopoly  or  fix  prices  [in  patented 
articles]  does  not  render  them  illegal,"  and  the  proposition 
in  the  Creamery  Package  Case^  227  U.  S.  8,  32,  33  Sup.  Ct. 
202,  57  L.  Ed.  393,  to  the  effect  that  the  owner  of  a  patent 
has  exclusive  rights  of  making,  using,  and  selling,  which 
he  may  keep  or  transfer,  in  whole  or  in  part.  Neither  of 
[169  J  these  cases  lends  support  to  the  contention  that  the 
patent  grant  confers  upon  the  patentee  the  right  to  dictate 
the  price  at  which  patented  articles  absolutely  sold  by  him 
shall  be  resold  by  his  purchaser.  In  the  Bobhs-MerrUl  Case, 
supra,  which  involved  the  right  of  an  owner  of  a  copyright 
to  restrict  the  price  on  resale,  it  was  said  (210  U.  S.  345,  28 
Sup.  Ct.  724,  52  L.  Ed.  1086)  of  the  Bement  Case  that: 

It  was  '*  between  the  owners  of  the  letters  patent  as  Ucensor  and 
licensees,  seeking  to  enforce  a  contract  as  to  the  price  and  terms  on 
which  the  patented  article  might  be  dealt  with  by  the  licensee.  The 
case  did  not  involve  facts  snch  as  in  the  case  now  before  ns  and 
concerned  a  contract  of  license  sued  upon  in  the  State  court,  and,  of 
course,  does  not  dispose  of  the  questions  to  be  decided  in  this  case.** 

The  Creamery  Package  Case  merely  held,  so  far  as  ma- 
terial here,  that  a  contract  by  which  the  manufacturer  of 
a  patented  article  appointed  another  and  distinct  manufac- 
turer, selling  like  articles,  his  exclusive  agent  for  the  output 
of  the  factory  does  not  violate  the  Sherman  Act  Mani- 
festly, neither  of  these  decisions  relates  in  any  way  to  re- 
strictions upon  the  right  of  resale  of  patented  articles  pur- 
chased absolutely.  Not  only  has  the  Supreme  Court  not 
held  that  the  right  given  by  the  patent  law  extends  to  a 
control  of  the  price  at  which  articles  absolutely  sold  by  the 
manufacturer  patentee  could  be  resold  by  his  vendee,  but 
that  court  has  repeatedly  held  the  contrary. 
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In  the  Sanatogen  Case^  supra^  where  it  was  held  that  an 
attempt  to  reserve  the  right  to  fix  the  price  at  which  a 
patented  article  fully  and  completely  transferred  should  be 
resold  by  the  vendee  is  futile  under  the  statute,  it  was  said 
(229  U.  S.  10,  33  Sup.  Ct.  617,  57  L.  Ed.  1041,  50  L.  R.  A. 
[N.  S.]  1185,  Ann.  Cas.  1915A,  150) : 

"  The  right  to  make,  use,  and  seU  an  invented  article  is  not  derived 
from  the  patent  law." 

And  again  (229  U.  S.  17,  33  Sup.  Ct.  620,  57  L.  Ed.  1041, 
50  L.  R.  A.  [N.  S.]  1185,  Ann.  Cas.  1915A,  150) : 

"  The  right  to  vend  conferred  by  the  patent  law  has  been  exercised, 
and  the  added  restriction  is  beyond  the  protection  and  purpose  of 
the  act." 

This  proposition  was  recognized  and  applied  in  the  Victor 
Case^  supra;  and  see  by  analogy  the  Universal  Film  Case^ 
supra,  243  U.  S.  at  page  513,  37  Sup.  Ct  416,  61  L.  Ed. . 

Henry  v.  Dick,  224  U.  S.  1,  32  Sup.  Ct.  364,  56  L.  Ed.  645, 
Ann.  Cas.  1913D,  880,  lends  no  support  to  the  plaintiff's 
propositions.  In  that  case  contributory  infringement  was 
found  in  the  direct  sale  (to  the  purchaser  of  a  patented 
mimeograph)  of  a  kind  of  ink  suitable  for  use  with  the  ma- 
chine, with  knowledge  by  the  seller  of  a  license  restriction 
that  the  mimeograph  be  used  only  with  ink  made  by  the 
vendor,  and  with  the  expectation  that  the  ink  sold  would  be 
used  with  the  machine.  In  the  Sanatogen  Case,  supra,  the 
Dick  Case  was  distinguished  by  the  consideration  that  in 
thAt  case  merely  a  qualified  title  passed  to  the  purchaser, 
while  in  the  Sanatogen  Case  the  absolute  title  passed;  and 
in  the  recent  Universal  Film  Case,  supra,  243  U.  S.  518,  37 
Sup.  Ct.  416,  61  L.  Ed.  —  the  Dick  Case  was  distinctly  over- 
ruled. [160  J  Counsel  cite  several  cases  thought  to  be  incon- 
sistent with  the  views  we  have  thus  far  expressed.  Many 
of  these  cases  were  referred  to  in  the  Kellogg  Case,  supra. 
But  it  seems  enough  to  say  that  we  find  in  none  of  them  any- 
thing opposed  to  the  propositions  we  have  stated,  except  so 
far  as  such  cases  are  in  conflict  with  the  decisions  of  the 
Supreme  Court,  notably  in  the  Sanatogen,  Victor,  and  Uni- 
versal Film  Cases,  supra.  We  find  nothing  in  either  the 
Clayton  Act  (act  Oct.  15,  1914,  c.  323.  88  Stat.  730)  or  the 
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Federal  Trade  Commission  act  (act  Sept.  26,  1914,  c  311, 
38  Stat.  717  [Comp.  St  1916,  §§  8836a-8836k] )  validating 
price  restrictions  by  a  vendor  on  resale  of  property  sold 
absolutely  by  him. 

But  counsel  contends,  and  with  especial  emphasis,  that 
the  decisions  of  the  Supreme  Court  in  both  the  Bohhs- 
MerriU  and  Sanatogen  Cases  were  grounded  "solely  upon 
the  principle  that  the  owner  of  a  patent  or  copyright  can 
not  qualify  the  title  passed  by  means  of  a  mere  notice  at- 
tuihed  to  the  chattel^  so  as  to  restrict  third  persons  in  the 
sale  of  such  articles";  and  it  is  argued  that  the  instant  case 
is  distinguished  from  the  cases  mentioned  by  the  existence 
of  express  contract  between  the  manufacturer-patentee  and 
the  dealer.  It  is  true  that  in  the  Bohhs-MernU  Case  (which 
involved  a  copyrighted  book)  the  wholesale  dealers  from 
whom  defendants  purchased  copies  of  the  book  were  under 
no  agreement  to  enforce  the  terms  of  the  notice  by  retail 
dealers,  or  to  restrict  their  sales  to  such  dealers  as  would 
agree  to  observe  the  terms  stated  in  the  notice,  which  were 
that  no  dealer  is  licensed  to  sell  at  a  less  price  than  $1,  and 
that  a  sale  at  a  less  price  would  be  treated  as  an  infringe- 
ment of  the  copyright;  and  there  was  thus  no  claim  of  con- 
tract limitation  or  license  agreement  controlling  the  sub- 
sequent sales  of  the  book.  The  holding  (210  U.  S.  350,  28 
Sup.  Ct.  726,  62  L.  Ed.  1086)  was  that  the  copyright  statutes 
"  do  not  create  a  right  to  impose,  by  notice,  such  as  is  dis- 
closed in  this  case,  a  limitation  at  which  the  book  shall  be 
sold  at  retail  by  future  purchasers,  with  whom,  there  is  no 
privity  of  contract?'^  In  the  Sanatogen  Case  it  does  not  ap- 
pear whether  or  not  the  jobber  from  whom  appellee  (a 
I'Ctailer)  purchased  the  patented  article  was  under  contract 
relations  with  the  patentee's  selling  agent  not  to  sell  below  a 
given  price.  Upon  the  package  was  a  "notice  to  the  re- 
tailer" in  effect  similar  to  that  in  the  Bohhs-MerriU  Case. 
The  case  was  in  the  Supreme  Court  on  certificate  from  a 
Court  of  Appeals,  and  the  sole  question  presented  was 
whether  the  acts  of  the  appellee,  in  retailing  at  less  than  the 
price  fixed  in  the  notice,  constituted  an  infringement  of  ap- 
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pellant's  patent*  While  the  ultimate  decision  was  limited  to 
a  negative  answer  to  the  question  propounded  by  the  Court 
of  Appeals,  the  principles  declared  in  the  opinion  would 
equally  deny  relief  in  the  case  of  actual  contract  between  the 
manu[161]facturer  and  the  dealer.  It  was  said  (229  U.  S. 
16,  17,  33  Sup.  a.  619,  57  L.  Ed.  1041,  50  L.  R.  A.  [N.  &] 
1185,  Ann.  Cas.  1916A,  150) : 

The  packages  were  sold  [by  the  jobber  from  whom  appellee  pur- 
chased] with  as  full  and  complete  title  as  any  article  could  have 
when  sold  in  the  open  market,  excepting  only  the  attempt  to  limit 
the  sale  or  use  when  sold  for  not  less  than  $1.  ♦  ♦  ♦  The  right  to 
vend  conferred  by  the  patent  law  has  been  exercised,  and  the  added 
restricti<m  is  beyond  the  protection  and  purpose  of  the  €Lct,  This  be- 
ing so,  the  case  is  brought  within  that  line  of  cases  in  which  this 
court  from  the  beginning  has  held  that  a  patentee  who  has  parted 
with  a  patented  machine  by  passing  title  to  a  purchaser  has  placed 
the  article  beyond  the  limits  of  the  monopoly  secured  by  the  patent 
act. 

And  again  (quoting  with  approval  from  Adams  v.  Burke^ 
17  Wall.  453,  21  L.  Ed.  700,  229  U.  S.  18,  33  Sup.  Ct  620,  57 
L.  Ed.  1041,  50  L.  R.  A.  [N.  S.l  1185,  Ann.  Cas.  1915A,  160)  : 

When  the  patentee,  or  the  person  having  his  rights,  sells  a  machine 
or  Instrument  whose  sole  value  is  in  its  use,  he  receives  the  consid- 
eration for  its  use  and  he  parts  with  the  right  to  restrict  that  use. 
The  article,  in  the  language  of  the  court,  passes  without  the  limit  of 
the  monopoly.  That  is  to  say,  the  patentee  or  his  assignee  having  in 
the  act  of  sale  received  all  the  royalty  or  consideration  which  he 
claims  for  the  use  of  his  invention,  in  that  particular  machine  or  in- 
strument, it  is  open  to  the  use  of  the  purchaser  without  further 
restriction  on  account  of  the  monopoly  of  the  patentees. 

All  italics  in  quotations  from  opinions  are  ours. 

We  are  unable  to  see  any  principle  upon  which  the  ex- 
istence of  a  contract  between  the  manufacturer  and  his 
vendee  restricting  the  price  on  resale  can  give  right  of  action 
against  the  purchaser  from  his  vendee  which  is  denied  in 

•  It  is  said  in  the  brief  of  plaintlfTs  counsel  here  that  the  Waltham 
Watch  Company  filed  a  brief  in  the  Sanatogen  Oase  calling  to  the 
court's  attention  that  it  had  certain  litigation  poiding  involving  the 
validity  of  written  contracts,  and  requested  the  Supreme  Ck>urt  not  to 
decide  "  any  such  question/*  Manifestly,  the  only  question  to  be  passed 
upon  was  that  propounded  by  the  certificate  of  the  court  below. 
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the  absence  of  such  contract,  but  in  the  presence  of  a  warn- 
mg  notice.  In  each  case  the  purchaser  from  the  manufac- 
tures vendee  has  knowledge  of  the  attempted  restriction; 
in  neither  case  is  there  privity  of  contract  between  the  manu- 
facturer and  the  purchaser  from  his  vendee;  and  this  feature 
of  lack  of  privity  is  prominent  in  the  decision  of  the  Bobbs- 
Merrill  Case^  from  which  we  have  quoted.  Moreover,  in  the 
Victor  Case  the  reason  given  (243  U.  S.  497,  87  Sup.  Ct  414, 

61  L.  Ed. )  for  the  proposition  that  "  whatever  rights 

the  plaintiff  has  against  the  defendants  must  be  derived  from 
the  ^license  notice'  attached  to  each  machine''  is  that  ^no 
contract  rights  existed  between,  them^  the  defendants  being 
only  ^members  of  the  unlicensed  general  public,'  and  that 
the  sole  act  of  infringement  charged  against  the  defendants 
is  that  they  exceeded  the  terms  of  the  license  notice  by  ob- 
taining machines  from  the  plaintiff's  wholesale  or  retail 
agents  and  by  selling  them  at  less  than  the  price  fixed  by  the 
plaintiff." 

But  the  question  we  are  considering  is  set  at  rest  by  the 
recent  decision  in  the  Victor  Case^  for  it  there  expressly  ap- 
pears (243  U.  S.  495,  496,  37  Sup.  a.  412,  61  L.  Ed. ) 

that  the  plaintiff  (who  was  denied  relief)  had  with  each  of 
its  licensed  dealers  ^^a  written  contract  in  which  all  the 
terms  of  ^  the  license  notice '  are  in  substance  repeated,"  and 
that  the  dealer  is  authorized  to  dispose  of  machines  only  sub- 
ject to  the  conditions  expressed  in  that  notice. 

The  instant  case  is  not  distinguished  trom  the  otherwise 
controlling  decisions  cited  by  the  considerations  that  here 
the  purchases  from  the  retailers  were  covert  and  secret  and 
at  less  than  the  restricted  prices.  While  in  the  Sanatogen 
Case  it  does  not  appear  whether  the  [163]  price  at  which 
defendant  purchased  was  below  the  restricted  price,  in  the 
Victor  Case  it  was  expressly  alleged  that  the  dealers  were 
"induced  'covertly  and  on  various  pr^^nses'"  to  violate 
their  contracts  with  the  plaintiff,  and  that  the  sales  were  at 
less  than  the  restricted  price& 

We  see  no  merit  in  the  contentions  earnestly  pressed  that 
the  plaintiff's  price  restrictions  were  incidental  only  to  the 
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building  up  of  its  business  and  procuring  the  widest  possible 
stable  market,  and  so  were  reasonable  and  proper,  as  being 
in  the  interest  of  the  public,  especially  in  that  they  tended 
to  secure  constant,  uniform,  and  convenient  service  (includ- 
ing garage  and  repair  service),  which  could  not  be  had  un- 
less dealers  are  protected  against  price-cutting  competition. 
The  law  can  not "  be  evaded  by  good  motives  " ;  it  is  "  its  own 
measure  of  right  and  wrong,  of  what  it  permits  or  forbids, 
and  the  judgment  of  the  courts  can  not  be  set  up  against  it 
in  a  supposed  accommodation  of  its  policy  with  the  good 
intention  of  the  parties,  and,  it  may  be,  of  some  good  results." 
Standard  Sanitary  Mfg.  Co.  v.  United  States^  226  XT.  S.  20, 
49,  33  Sup.  Ct  9,  57  L.  Ed.  107 ;  International  Harvester  Co. 
V.  Missouri,  234  U.  S.  199,  34  Sup.  Ct.  859,  58  L.  Ed.  1276, 
52  L.  R.  A.  (N.  S.)  525;  Thomsen  v.  Cayser,  243  U.  S.  66, 

85,  37  Sup.  Ct.  353,  61  L.  Ed.  ;  United  States  v.  Ot. 

Lakes  Towing  Co.  (D.  C.)  208  Fed.  733,  744. 

The  earnestness  with  which  the  validity  of  plaintiffs  price 
restrictions  has  been  pressed  upon  us  has  seemed  to  justify 
the  discussion  we  have  made  of  recent  authorities,  reference 
to  which,  especially  the  Sanatogen,  Victor,  and  Universal 
Film  Cases  (the  two  latter  were  made  since  plaintiff's  origi- 
nal brief  was  prepared),  so  far  from  showing  a  tendency  to 
"go  back  to  the  firm  ground  of  the  right  of  a  patentee  to 
absolutely  monopolize  the  vending,  as  well  as  the  manufac- 
ture and  use  of  the  patented  article,"  indicates  to  our  minds 
a  constantly  progressive  tendency  in  the  opposite  direction. 
The  Victor  and  Universal  Film  Cases,  the  latest  utterances 
of  the  Supreme  Court  on  the  questions  here  involved,  have, 
to  say  the  least,  marked  no  backward  step.  The  invalidity 
of  plaintiff's  price  restrictions  is  clearly  demonstrated  by 
the  decisions  we  have  cited,  and  no  room  is  thus  left  for  the 
charge  of  unfair  competition  in  invading  these  restrictions. 

Of  the  territorial  restrictions  we  need  only  say  that  they 
can  not  make  valid  a  price  restriction  otherwise  invalid. 

The  decree  of  the  District  Court  dismissing  plaintiff's  bill 
is  affirmed. 
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AMERICAN  STEEL  CO.  v.  AMERICAN  STEEL  A 
WIRECO.ETAL. 

(District  Court,  D.  Massachusetts.    October  17, 1016.) 

[244  Fed.  R^.,  900.] 

Monopolies  28 — Right  of  Actior  fob  Damages. — ^Wbere  a  company 
attempted  to  monopolize  the  manufacture  and  sale  of  coated  wire 
nails,  and  as  part  of  its  plan  ^igaged  in  various  illegal  and  unfair 
practices,  such  as  hindering  its  competitors  from  obtaining  raw  ma- 
terials and  the  necessary  machines,  bribing  their  factory  employees 
to  disclose  factory  conditions  and  to  send  out  defective  goods,  and 
bribing  office  employes  to  disclose  the  names  of  th^r  customers  and 
their  contracts,  and  then  selling  to  such  customers  below  cost,  a 
competitor  attacked  in  these  ways  had  a  right  of  action  for  damages, 
under  Sherman  Act  July  2,  1890,  c  647,  26  Stat  209  (Conqp.  St 
1916,  fi$  8820-8823),  since,  while  no  action  Ues  under  that  act  tor 
unfair  practices,  damages  are  recoverable  thereunder  for  monopoliz- 
ing, or  attempting  to  monopolize,  and  acts  which  are  a  part  of  the 
monopolizing,  or  attempting  to  monopolize,  are  a  subject  for 
damages.* 

Monopolies  28 — Right  of  Action  fob  Damages — ^Pkbsons  t^tabtjc  — 
Where  a  company  was  engaged  in  a  sinfi^e  continuing  attempt  to 
secure  a  monopoly  of  a  particular  business,  in  which  attempt  dif- 
ferent parties  Joined  successively,  and  by  which  a  competitor  was 
injured,  all  those  Joining  in  the  unlawful  attempt  at  different  times 
became  liable  for  whatever  injury  resulted  from  the  tortious  act  in 
which  he  participated. 

Monopolies  28 — ^Right  of  Action  fob  Damages — Pkbsons  Liablb. — 
A  party  participating  in  a  company's  attempt  to  monopolize  a  par- 
ticular business  need  not  expect  to  profit  by  his  illegal  conduct,  in 
order  to  render  him  liable. 

Monopolies  28 — Actions  fob  Damages — ^Pleading. — In  an  action  for 
damages,  caused  by  a  combination  and  consphracy  in  restraint  of 
tlie  manufacture  and  interstate  sale  of  coated  wire  nails,  a  count 
containing  no  description  of  the  trade  or  of  the  business  situation  to 
which  the  alleged  conspiracy  or  combination  applied,  and  which 
did  not  describe  plaintlfit*s  business,  or  that  of  defendant  and  which 
contained  no  allegations  that  defendant's  acts  were  intended  to 
affect  anybody  but  plalntifF,  nor  that  they  were  part  of  any  general 
scheme  or  conspiracy  relating  to,  and  affecting  in  any  broad  or  sulh 
stantlal  manner,  the  manufacture  and  sale  of  such  nails,  or  that  they 
did  or  could  effect  such  manufacture  and  sale  generally,  was  in- 
sufficient 

•  Syllabus  copyrighted,  1917,  by  West  Publishing  Company. 
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Monopolies  28 — ^PLEADnro — ^Essentials  of  Dbolabation. — ^In  an  action 
against  an  ill^al  monopoly  for  damages  under  tbe  Sherman  Act, 
the  declaration  must  describe  the  conditions  in  the  trade  in  ques- 
tion, the  alleged  conspiracy  or  combination,  and  the  business  of 
plaintilf,  and  the  elfect  thereon  of  the  alleged  conspiracy  or  com- 
bination, sufficiently  so  that  the  court  can  see  that  its  acts  might 
have  affected  the  general  conditions  in  the  trade,  and  that  plaintifTs 
business  and  situation  were  such  that  it  might  liave  been  damaged 
by  its  conduct 

At  law.  Action  by  the  American  Steel  Co.  against  the 
American  Steel  &  Wire  Co.  and  others.  On  demurrer.  De- 
murrer overruled  as  to  the  first  count  and  sustained  as  to  the 
second  coimt. 

McLeUan^  Carney  <&  Brickley,  of  Boston,  Mass.,  for  plain- 
tiff. 

EJJmdge  R,  Anderson^  of  Boston,  Mass.,  for  defendant 
Baackes. 

Samuel  D.  Elmore^  of  Boston,  Mass.,  for  defendants  Ayres 
and  J.  C.  Pearson  Co. 

[301]MoRTON,  District  Judge.  This  is  an  action  for  three- 
fold damages  under  the  Sherman  Act  (26  Stat.  209).  The 
business  in  question  is  that  of  manufacturing  and  selling 
coated  wire  nails.  The  first  count  charges  a  monopoly  or 
attempted  monopoly  in  such  manufacture  and  sale;  the  sec- 
ond, a  combination  or  conspiracy  in  restraint  of  trade  in 
respect  thereto.  The  defendants  have  demurred;  and  the 
question  is  whether  the  declaration  states  a  cause  of  action. 
It  covers,  without  the  annexed  exhibits,  74  closely  printed 
pages,  and  I  shall  not  attempt  to  restate  or  summarize  it. 

As  to  the  first  count :  This  count  describes,  as  I  construe  it, 
the  following  business  situation : 

A  group  of  men  planned  to  obtain  a  monopolistic  control 
of  the  manufacture  and  first-hand  sale  of  wire  nails.  To  this 
end,  after  two  abortive  attempts,  they  organized  the  prin- 
cipal defendant,  the  American  Steel  &  Wire  Co.  of  New 
Jersey  (hereinafter  referred  to  as  the  Wire  Co.),  which  se- 
cured control  of  75  per  cent  of  the  entire  output  of  such 
nails  in  the  United  States. 

Coated  wire  nails  are  made  from  wire  nails  by  a  further 
process  of  manufacture,  and  constitute,  evidently,  a  separate 
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article  of  commerce.  The  Wire  Co.  (to  discuss  the  case 
first  with  reference  to  it  alone  and  consider  the  other  de- 
fendants later) ,  thus  producing  or  controlling  three-quarters 
of  all  uncoated  wire  nails,  determined  to  acquire  a  monopoly 
in  the  manufacture  and  first-hand  sale  of  coated  wire  nails. 
The  plan  which  it  adopted  to  accomplish  that  result  was, 
broadly  speaking,  to  create  such  diiSSculties  for  its  competi- 
tors— first,  in  the  manufacture,  and,  second,  in  the  sale,  of 
coated  wire  nails — as  to  drive  out  of  the  business  all  of  them 
with  whom  it  was  unable  to  come  to  terms. 

The  details  of  what  was  done  in  carrying  out  this  plan 
varied  with  different  competitors.  On  the  manufacturing 
side,  some  were  hindered  in  obtaining  their  raw  material 
(nails,  rods,  or  wire),  and  some  in  obtaining  the  necessary 
machinery;  some  were  secretly  attacked  by  bribing  their 
factory  employees  to  disclose  their  factory  conditions,  and 
to  send  out  defective  goods,  so  that  their  trade  was  lost;  and 
various  other  expedients  were  resorted  to,  to  make  manu- 
facture of  coated  wire  nails  by  the  defendant's  competitors 
diflScult  or  impossible.  On  the  selling  side,  competitors  were 
attacked  by  bribing  their  office  employees  to  inform  the  de- 
fendant as  to  their  customers  and  contracts,  and  then  seUing 
to  these  customers  below  cost,  and  by  a  general  policy  of 
selling  below  cost  when  competition  developed,  until  the 
competitor  was  forced  out  of  that  market,  or  out  of  business. 
Other  methods,  which  it  is  unnecessary  to  state  in  detail, 
were  also  used  by  the  Wire  Company  to  hinder  and  interfere 
with  the  sale  of  coated  wire  nails  by  its  competitors. 

Without  particularizing  further,  it  is  enough  to  say  that, 
OR  the  allegations  of  the  declaration,  the  defendant's  con- 
duct and  methods  were  lawless  and  indefensible.  They  were 
adopted,  not  simply  for  the  purpose  of  injuring  or  putting 
out  of  business  each  separate  competitor  on  whom  they  were 
practiced,  but  as  coordinated  movements  in  a  campaign  hav- 
ing as  its  object  the  elimination  of  all  effective  competition 
[302]  with  the  defendants  in  the  manufacture  and  sale  of 
coated  wire  nails.  The  result  was  that,  in  large  and  im- 
portant commercial  districts  comprising  many  States,  the 
defendants  were  successful,  and  all  effective  competition  was 
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destroyed.  The  defendants'  campaign  was  inaugurated  years 
before  the  plaintiff  came  into  the  business;  but  it  was  con- 
tinued thereafter  along  the  same  lines,  and  in  pursuance  of 
it  the  plaintiff  was  attacked  in  several  of  the  ways  above 
mentioned,  and  was  damaged. 

[1]  It  is  urged  for  the  defendant  that  an  action  does  not 
lie  under  the  Sherman  Act  for  unfair  business  practices, 
which  of  course  is  true.  But  the  first  count  of  the  declara- 
tion plainly  sets  up  a  claim  for  damages  for  an  illegal  mo- 
nopoly, or  an  attempted  monopoly,  in  coated  wire  nails;  and 
the  illegal  and  unfair  practices  are  alleged  only  in  connection 
therewith,  and  as  part  thereof.  The  thing  forbidden  by  the 
statute,  and  for  which  damages  may  be  recovered,  is  monopo- 
lizing, or  attempting  to  monopolize.  These  would  usually 
involve — and  are  here  alleged  to  have  involved — ^many  sepa- 
rate acts,  each  of  which,  so  far  as  it  was  part  of  the  monopo- 
lizing, or  attempt  to  monopolize,  would  be  forbidden,  and 
therefore  a  subject  for  damages  imder  the  statute.  The  de- 
fendant had  a  perfect  right,  for  instance,  so  far  as  the  Sher- 
man Act  goes,  to  undersell  the  plaintiff  in  ordinary  business 
competition,  or  for  the  purpose  of  putting  the  plaintiff  out 
of  business.  It  had  no  right  to  do  so  as  part  of  a  plan  to 
drive  everybody  out  of  the  trade  in  order  to  obtain  a  monop- 
oly for  itself,  which  is  what  is  alleged.  Swift  v.  United 
States,  196  U.  S.  375,  396,  25  Sup.  Ct.  276,  49  L.  Ed.  518; 
Monarch  Tobacco  Works  v.  American  Tobacco  Co.  (C.  C.) 
165  Fed.  774.  The  first  count  of  the  declaration  states  a 
cause  of  action  against  the  American  Steel  &  Wire  Co.  of 
New  Jersey  and  against  Baackes,  its  vice  president,  director, 
and  general  sales  manager. 

There  remains  the  further  question  under  this  count 
whether  it  states  a  case  against  the  other  defendants,  viz, 
J.  C.  Pearson  Company,  J.  Cv  Pearson  Company  (Inc.),  and 
Frank  C.  Ayres.  Ayres  was  treasurer,  director,  and  general 
manager  of  J.  C.  Pearson  Company,  he  was  president  of  J.  C. 
Pearson  Company  (Inc.).  J.  C.  Pearson  Company  (Inc.), 
succeeded  J.  C.  Pearson  Company  as  selling  agent  of  the 
Wire  Company  on  June  30, 1913,  and  has  since  acted  in  that 
capacity.    For  several  years  before  that  date,  the  relati<m8 
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brtween  the  Wire  Company  and  J.  C.  Pearson  Ccnnpany 
were  evidently  cloee,  though  it  is  not  alleged  specifically  that 
the  latter  acted  as  agent  of  the  former. 

[2,  3]  The  plaintiff  began  business  January  1,  1912,  and 
has  continued  it  up  to  the  present  time.  During  all  this 
period  the  Wire  Company  has  been  carrying  out  its  plan,  as 
above  outlined,  for  monopolizing,  or  attempted  monopoliz- 
ing, the  manufacture  and  sale  of  coated  wire  nails.  During 
the  first  part  of  the  period  J.  C.  Pearson  Company  know- 
ingly and  actively  cooperated  with  and  assisted  the  Wire 
Company  in  so  doing.  Since  June  30,  1913,  J.  C.  Pearson 
Company  (Inc.),  has  been  doing  the  same  sort  of  thing;  all 
its  stock  is  owned  by  the  Wire  Company.  Both  of  the  Pear- 
son companies  and  [803]  Ayres,  through  whom  they  acted, 
are  alleged  to  have  been  engaged  in  an  attempt,  various  acts 
in  connection  with  which  are  set  forth  in  detail,  to  monopolize 
the  trade  in  question  for  the  benefit  of  the  Wire  Company. 
There  were  not  successive  attempts  by  the  Wire  Company  to 
secure  a  monopoly;  there  was  a  single  continuing  one,  in 
which  different  parties  joined  successively,  and  by  which  the 
plaintiff  was  injured.  Everybody  who  joined  in  the  unlaw- 
ful attempt  became  liable  for  whatever  injury  resulted  from 
the  tortious  act  in  which  he  participated.  Umted  Stdten  v. 
Ntmnemacher,  7  Bissell,  111,  123,  Fed.  Cas.  No.  15,902;  At- 
lantic <b  Pacific  R.  R.  Co.  v.  Laird^  164  U.  S.  393, 396, 17  Sup. 
Ct  120,  41  L.  Ed.  485.  It  is  not  necessary  that  a  defendant 
should  expect  to  profit  by  his  illegal  conduct  in  order  to 
render  him  liable  therefor.  CarMnowweaLth  v.  HaHey^  7 
Mete.  (Mass.)  462.  Whether  this  count  can  be  supported,  as 
the  plaintiff  contends,  as  alleging  a  conEfpiracy  in  restraint  of 
trade,  without  an  explicit  allegation  to  that  effect,  is  doubt- 
ful ;  but,  upon  the  ground  stated,  it  seems  to  me  good  against 
all  the  defendants. 

As  to  the  second  count:  The  second  count  is  founded  up<m 
an  alleged  combination  and  conspiracy,  under  the  same 
statute  (section  1),  among  the  defendants  in  restraint  of  the 
manufacture  and  interstate  sale  of  coated  wire  nails. 

[4]  This  count  omits  many  of  what  seem  to  me  to  be  im- 
portant allegations  in  the  first  count.    It  contains  no  de- 
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scription  of  the  trade  or  of  the  business  situation  to  which  the 
alleged  conspiracy  or  combination  applied.  It  does  not  de- 
scribe, either  the  business  of  the  plaintiff,  or  that  of  the  de- 
fendant. There  is  no  allegation  that  the  defendant's  acts 
were  intended  to  affect  anybody  but  the  plaintiff,  nor  that 
they  were  part  of  any  general  scheme  or  conspiracy  relating 
to  and  affecting  in  any  broad  or  substantial  manner,  the 
manufacture  and  sale  of  the  product  in  question,  nor  that 
they  did  or  could  affect  generally  such  manufacture  and 
sale. 

[5]  It  is  well  settled  that  a  declaration  under  this  section 
must  describe  (a)  conditions  in  the  trade  in  question;  (b) 
the  alleged  conspiracy  or  combination ;  and  (c)  the  business 
of  the  plaintiff,  and  the  effect  thereon  of  the  alleged  con- 
spiracy or  combination,  sufficiently,  so  that  the  court  can  see 
that  the  defendant's  acts  might  have  affected  general  condi- 
tions in  the  trade  in  question,  and  that  the  plaintiff's  business 
and  situation  were  such  that  it  might  have  been  damaged  by 
the  defendant's  conduct 

Applying  ihis  test,  it  is  clear  that  the  second  count  is  in- 
sufficient.   The  demurrer  to  it  must  be  sustained. 

Demurrer  overruled  as  to  first  count;  sustained  as  to  sec- 
ond count 


FORD  MOTOR  CO.  v.  BENJAMIN  E.  BOONE  (INC.), 

ET  AL. 

(Circuit  Oourt  of  Appeals,  Ninth  Circuit    August  20,  1917,) 

[244  Fed.  Rep.,  385.] 

Tbaoe-Mabks  and  Trade-Names  73(1) — ^Unfaib  Competition — ^Decep- 
tive Pbactices. — ^Byen  admitting  the  so-called  agency  contracts  of 
plaintiff  manufacturer  of  the  Ford  car,  whereby  the  so-called  agent 
is  required  to  sell  at  a  fixed  uniform  list  price,  and  only  to  persons 
buying  for  immediate  use,  and  not  for  resale,  to  be  invalid,  it  is 
unfair  competition  for  defendants,  buying  them  from  such  an  agent 
and  resiling  at  less  than  list  price,  for  the  purpose  of  deceiving,  to 
use  plaintiff's  trade-mark  after  the  manner  of  a  regular  Ford 
agency,  and  to  advertise  that  they  are  "  Ford  agents  "  and  a  "  Ford 
auto  agency."  • 


•  Syllabus  copyrighted,  1017,  by  West  Publishing  Company. 
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Sales  457 — Conditional  Sales. — A,  contract  between  the  manufac- 
turer of  automobiles  and  one  whom  it  purports  to  appoint  agent 
for  their  sale,  in  limited  territory,  and  only  -to  users  residing  therein, 
and  only  at  list  retail  price  fixed  by  the  manufacturer,  and  by  which 
It  agrees  with  him  that  in  consideration  of  his  paying  85  per  cent 
of  such  price,  and  of  his  promise  to  sell  only  !n  such  territory,  and 
only  to  a  user,  and  only  for  such  stipulated  price,  It  will  consign 
the  cars  to  him,  but  will  retain  title  till  it  shall  have  received  the 
full  consideration,  if  constituting  a  sale,  constitutes  a  conditional 
sale,  transferring  a  qualified  title,  though  the  85  per  cent  is  re- 
quired to  be  paid  before  it  parts  with  possession  of  the  cars;  title 
passing  only  on  compliance  with  the  other  conditions  constituting 
part  of  the  consideration. 

Contracts  116(7) — CoNomoNAL  Sale  of  Patented  Automobiles — 
Validity. — Stipulation  in  sales  to  retailers  by  the  patentee  manu- 
facturer of  automobiles  by  which  it  retains  title  till  the  cars  have 
been  resold  to  a  user  at  a  stipulated  price  is  not  invalid  as  between 
them,  as  against  the  public  policy;  the  manufacturer  not  being  in 
exclusive  control  of  an  article  of  conMnerce  for  which  there  Is  no 
substantial  substitute,  but  controlling  only  one  of  many  similar  de- 
vices which  may  be  purchased  on  the  open  market,  and  the  contract, 
so  far  as  appears,  not  interfering  with  the  free  play  of  wlK^esome 
competition. 

Appeal  from  the  District  Court  of  the  United  States  for 
the  District  of  Oregon ;  Robert  S.  Bean,  Judge. 

Suit  by  the  Ford  Motor  Company  against  Benjamin  E. 
Boone,  Incorporated,  and  others.  Bill  dismissed,  and  plain- 
tiff appeals.    Reversed,  with  directions. 

[3361  Piatt  cfe  Piatt  and  McDaugal  db  MoDougal,  all  of 
Portland,  Oreg.  {Alfred  Lucking  and  Z.  B.  Robertson^  both 
of  Detroit,  Mich.,  and  Harrison  G.  Piatt,  of  Portland,  Oreg., 
of  counsel),  for  appellant. 

Littlefield  c&  Maguire,  of  Portland,  Oreg.  {E.  V.  Litite- 
field,  of  Portland,  Oreg.,  of  counsel),  for  appellees. 

Before  GUiBERT  and  Hunt,  Circuit  Judges,  and  Dietkich, 
District  Judge. 

Dietrich,  District  Judge.  The  plaintiff  company  is  the 
manufacturer  of  the  Ford  automobile.  It  maintains  what 
it  calls  an  agency  for  the  sale  of  its  cars  and  extras,  and  for 
repair  work,  at  Portland,  Oreg.  The  defendants  are  en- 
gaged in  a  general  automobile  business  in  that  cily,  but  have 
never  been  authorized  by  the  plaintiff,  eitiier  aB  agents  or 
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otherwise,  to  sell  its  products.  The  suit  is  brought  to  re- 
strain them  from  engaging  in  what  the  plaintiff  claims  to  be 
unfair  practices,  by  which  its  rights  are  violated  and  the  pub- 
lic is  deceived.  Upon  the  defendants'  motion  the  bill  was 
dismissed  in  the  lower  court,  and  the  plaintiff  appeals. 

Sketching  the  complaint  a  little  more  fully,  it  shows  that 
for  about  12  years  last  past  the  plaintiff  has  been  engaged 
in  the  manufacture  and  sale  of  automobiles  invented  by  it, 
and  commonly  known  as  the  "  Ford  car,'' "  Ford  automobile," 
or  "Ford,"  the  same  being  fully  protected  by  patents;  that 
it  has  spent  large  sums  of  money  advertising  the  "  Ford," 
and  by  reason  of  its  inherent  merit  and  as  a  result  of  sudi 
advertising  the  "Ford"  has  come  into  great  public  favor; 
that  in  advertising  plaintiff  has  very  generally  used  two 
trade-marks  duly  registered  and  fully  protected  by  the 
United  States  copyright  and  trade-mark  laws,  namely,  a 
design  known  to  the  trade  and  the  public  as  the  "  winged 
pyramid,"  which  carries  in  script  the  word  "Ford"  above 
the  words  "  The  Universal  Car,"  and  also  the  word  "  Ford  " 
iQ  script;  that  in  the  conduct  of  its  business  the  plaintiff  ap- 
points agents  in  limited  territories  througKout  the  United 
States,  and  that  the  rights  and  duties  of  such  agents  are  de- 
fined by  a  imiform  contract;  that  in  connection  with  the 
signs  on  their  buildings  and  windows,  and  their  advertising 
by  the  use  of  cards,  letter  heads,  and  other  printed  matter, 
such  agents  are  required  to  use  the  word  "  Ford  "  or  "  Fords  " 
in  dress  and  style  resembling  such  trade-marks  or  designs, 
and  as  a  consequence  of  such  common  use  by  the  plaintiff 
and  its  agents  it  has  come  to  be  understood  generally  by  the 
public  that  persons  making  use  of  such  expressions  and  de- 
signs are  duly  authorized  agents  for  the  sale  of  the  plaintiff's 
product  in  the  territory  where  such  advertising  is  used ;  that, 
although  they  are  without  any  authority  whatsover  from  the 
plaintiff,  for  the  purpose  of  misleading  the  public  and  of 
fraudulently  and  unfairly  diverting  the  plaintiff's  trade, 
which  belongs  to  it  and  its  authorized  agents,  and  of  causing 
the  public  to  believe  that  the  defendants  are  the  plaintiff's 
authorized  agents,  they,  the  defendants,  have  made  and  are 
making,  and  threaten  to  continue  to  make,  certain  false  and 
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misleading  representations,  particularly  in  that:  First,  they 
maintain  in  a  conspicuous  place  upon  their  business  building 
the  word  "Fords";  second,  they  have  caused  to  be  printed 
and  use  certain  [337]  posters  upon  oil  cans  containing  au- 
tomobile oil  upon  which  posters  is  a  winged  pyramid,  with 
the  script  word  "  Ford  "  thereon,  imitative  of  the  plaintiff's 
trade-mark,  and  at  the  bottom  of  the  poster  the  words  "  Ben- 
jamin E.  Boone  &  Co.,  Ford  Agents,  Portland,  Oregon"; 
third,  they  falsely  and  fraudulently  represent  to  prospective 
purchasers  of  Ford  cars  that  they  are  Ford  agents,  and  that 
they  obtain  Ford  cars  in  quantity  from  the  plaintiff's  fac- 
tories; fourth,  they  have  caused  to  be  printed  in  the  Port- 
land classified  index  of  the  Pacific  Telephone  &  Telegraph 
Company's  directory  the  following:  "  Boone,  Benj.  E,  &  Co., 
Ford  Auto  Agency,  514  Alder  St.,  Main  3966";  fifth,  they 
have  importuned  certain  of  the  plaintiff's  "  agents"  to  breach 
their  "  agency  "  contracts  with  the  plaintiff,  and  in  collusion 
with  such  agents  they  have  sent  in  to  plaintiff's  factories 
false  and  fictitious  orders  for  cars;  ^xth,  they  have  adver- 
tised in  the  local  papers  the  sale  of  Ford  automobiles  which 
they  fraudulently  obtained  through  the  plaintiff's  agents,  at 
prices  greatly  below  the  regular,  advertised,  retail  selling 
price  of  the  plaintiff's  cars. 

The  significance  and  materiality  of  the  fifth  and  sixfli 
specifications  depend  largely,  if  not  entirely,  upon  the  effect 
we  give  to  the  plaintiff's  "agency  contract,"  which  the  de- 
fendants contend  is  invalid.  This  contract  is  of  great  length, 
and  we  refer  to  such  features  only  as  have  direct  bearing 
upon  the  question  of  its  validity.  It  purports  to  appoint  an 
"  agent "  for  the  sale  of  the  plaintiff's  cars  and  of  accessories 
and  parts,  and  to  provide  facilities  for  making  repairs.  The 
right  of  the  "  agent "  to  sell  is  limited  to  certain  defined  ter- 
ritory. He  may  sell  cars  only  to  users  residing  in  such  ter- 
ritory, and  only  at  the  list  retail  prices  fixed  by  the  plaintiff. 
He  must  pay  85  per  cent  of  such  list  price  in  advance  at  the 
time  of  ordering  the  cars,  and  must  pay  freight  charges  and 
other  expenses  incident  to  the  transportation  of  the  cars 
from  the  factory  to  the  agency,  as  well  as  taxes  and  insur- 
ance, and  must  suffer  such  loss,  if  any,  as  is  sustained  by 
injury  to  the  cars  from  the  time  they  leave  the  factory  until 
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they  are  delivered  to  the  purchasing  user.  The  86  per  cent 
cash  advance  is  the  full  money  consideration  which  the  plain- 
tiff receives,  but  under  the  terms  of  the  contract  it  retains 
complete  title  until  a  bill  of  sale  signed  by  it  has  been  deliv- 
ered to  the  vfflidee,  who  shall  be  only  a  user,  that  is,  one  who 
purchases  for  immediate  use,  and  not  for  resale.  Additional 
compensation  is  provided  for  the  ^  agent "  over  and  above 
the  15  per  cent  of  the  retail  price  by  way  of  graduated  com- 
missions, depending  upon  the  aggregate  amoimt  of  sales  dur- 
ing the  year.  The  "  agent ''  is  required  to  "  maintain  on  his 
own  account  and  at  his  own  expense  a  place  of  business  and 
properly  equipped  repair  shop,  ♦  ♦  ♦  and  shall  employ 
competent,  efficient  salesmen,"  and  the  plaintiff  is  not  to  be 
held  responsible  ^^  for  the  rent,  taxes,  wages,  or  other  charges 
or  liabilities  of  any  nature,"  arising  out  of  or  in  connection 
with  such  business.  Provision  is  also  made  for  advertising 
and  for  many  other  details.  The  defendants'  contention  in 
brief  is  that,  while  the  instrument  is  adroitly  phrased,  for 
the  purpose  of  giving  to  the  relation  between  the  plaintiff 
and  the  other  party,  whom  we  shall  call  the  consignee,  the 
appearance  of  an  agency,  they  in  reality  stand  in  the  relation 
to  each  other  of  vendor  and  vendee, 

[888]  [1]  The  first  question  is  whether  or  not,  even  if 
we  assume  the  invalidity  of  the  agency  contract,  the  defend- 
ants may,  in  the  conduct  of  their  business,  engage  in  the  de- 
ceptive practices  pointed  out  in  the  first  four  specifications. 
It  is  too  narrow  a  view  to  take  of  the  scope  of  the  doctrine 
of  unfair  competition  to  say,  as  is  suggested,  that  there  can 
be  no  unfair  competition  in  such  case  because  admittedly 
the  defendants  are  selling  genuine  "Ford"  cars.  If  there 
is  no  advantage  to  them  and  no  corresponding  disadvantage 
to  the  plaintiff,  why  the  pretense  of  being  a  Ford  agency? 
The  purchase  of  an  automobile  is  not  like  the  purchase  of  a 
sack  of  potatoes.  An  automobile  is  a  complex  mechanism, 
designed  to  be  used  for  an  indefinite  l^igth  of  time.  Parts 
wear  out  and  must  be  replaced.  The  ordinary  purchaser 
realizes  that  he  is  incompetent  to  judge  whether  in  all  respects 
an  offered  car  is  up  to  the  manufacturer's  advertised  stand- 
ard. It  is  a  consideration  of  some  inq>ortance  to  him  to  be 
able  to  deal  with  the  maker  or  its  recognized  agent    He 
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desires  the  assurance  that  the  article  he  purchases  is  stand- 
ard; that  it  has  the  maker's  guaranty;  that  he  will  be  able 
to  procure  parts  and  accessories  as  he  may  need  them;  and, 
of  course,  that  no  question  will  be  raised  touching  his  title. 
Obviously  the  defendants  could  not  give  a  prospective  pur- 
chaser all  of  these  assurances.  If  they  are  rightfully  in  pos- 
session of  new  ^^  Fords,"  they  may,  as  a  matter  of  course,  sell 
them  where  and  to  whom  they  please,  and  as  an  inducement 
they  may  cut  the  plaintiff's  price,  but  they  can  not,  by  pre- 
tending to  be  its  agents,  thus  do  it  the  double  wrong  of  pirat- 
ing  upon  its  patronage,  and  also  injuring  it  in  the  estimation 
of  the  public,  by  making  it  appear  to  be  actually  selling  its 
cars  at  different  prices,  while  professing  to  maintain  the  same 
price  for  all.  Such  deceptive  practices  are  of  the  very  es- 
sence of  unfair  competition. 

"A  distinctlye  name  of  a  place  of  business  wiU  be  protected  as  a 
trade-name  against  use  or  Imitation  by  others.  Deceptive  signs  and 
names  upon  a  place  of  business  or  dec^tive  dress  of  a  store  wiU  be 
enjoined.  The  right  to  the  ezclusiye  use  of  a  distinctive  name  or 
sign  in  a  particular  locality  may  be  acquired."    38  Cyc.  826. 

It  is  suggested  in  their  brief  that  the  defendants  did  not 
expressly  claim  or  advertise  that  they  were  ^^  agents  of  the 
Ford  Motor  Company."  It  is  true  that  they  did  not,  by  ad- 
vertisement or  otherwise,  make  such  claim  with  precision  or 
in  technical  language,  but  such  a  defense  is  as  common  as 
it  is  futile.  As  was  said  by  Mr.  Justice  Bradley  in  CeUuloid 
Mfg.  Go.  V.  Cellonite  Mfg.  Co.  (C.  C.)  32  Fed.  97: 

"  It  is  not  Identical  with  the  complainant's  name.  That  would  be 
too  gross  an  invasion  of  the  complainant's  rights.  SimUarity,  not 
identity,  is  the  usual  recourse  when  one  party  seeks  to  benefit  himself 
by  the  good  name  of  another.  What  similarity  is  sufficient  to  effect  the 
object  has  to  be  determined  hi  each  case  by  its  own  circumstances. 
We  may  say,  generally,  that  a  similarity  which  would  be  likely  to 
deceive  or  mislead  an  ordinary,  unsuspecting  customs  is  obnoxious 
to  the  law." 

The  defendants  used  plaintifPs  trade-mark  after  the  man- 
ner of  a  regular  Ford  agency.  They  falsely  and  with  the 
intent  to  deceive  advertised  that  they  were  "  Ford  agents,** 
and  that  they  are  a  ^  Ford  auto  agency,"  and  for  the  same 
purpose  they  have  fraudulently  rep  [889]  resented  to  pros- 
pective purchasers  of  Ford  cars  that  they  were  ^Ford 
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agents.^  Admittedly  they  resorted  to  these  practices  for  ihe 
purpose  of  deceiving,  and  there  can  be  no  question  that  the 
means  employed  were  well  adapted  to  that  purpose.  It  may 
be  that  some  people,  with  knowledge  of  the  actual  conditions, 
would  purchase  cars  from  the  defendants  for  $25  fa^plow  the 
current  price,  but,  upon  the  other  hand,  it  may  very  well  be 
assumed  that  others  would  prefer  to  pay  the  additional  $25 
for  the  assurances  and  security  supposed  to  attend  purchases 
through  a  regular  agency,  and  in  its  enjoyment  of  the  trade 
which  would  naturally  come  to  it  from  tiiis  latter  class  the 
plaintiff  is  entitled  to  protection  against  the  defendants' 
unfair  and  deceptive  practices. 

[2]  Passing  now  to  a  consideration  of  the  validity  of  the 
agency  contract:  The  defendants  attach  controlling  signifi- 
cance to  the  fact  that  the  consignee  must  pay  tiie  full  money 
consideration  before  or  at  the  time  he  receives  the  cars;  the 
argument  being  that  such  payment  ipso  facto  operates  to 
transfer  an  unqualified  title,  notwithstanding  the  express 
agreement  of  the  parties  to  the  contrary.  It  is  urged  that 
the  contract  is  only  an  adroit  attempt  to  avoid  the  effect  of 
certain  decisions  of  the  Supreme  Court  of  the  United  States, 
such  as  BohhS'MerriU  Co.  v.  8l/roms^  210  U.  S.  339,  28  Sup. 
Ct.  722,  52  L.  Ed.  1086,  Dr.  Miles  Medical  Co.  v.  John  D. 
Park  c6  Sons,  220  U.  S.  373,  31  Sup.  Ct  376,  56  L.  Ed.  502, 
Standard  Samtary  Mfg.  Co.  v.  United  States,  226  U.  S.  20, 
33  Sup.  Ct.  9,  57  L.  Ed.  107,  Bauer  <6  Cie.  v.  O'DonneU,  229 
U.  S.  1,  33  Sup.  Ct.  616,  57  L.  Ed.  1041,  50  L.  R  A.  (N.  S.) 
1185,  Ann.  Caa  1915A,  150,  and  Straus  v.  American  Pub- 
lishers' Ass'n,  231  U.  S.  222,  34  Sup.  Ct.  84,  58  L.  Ed.  192, 
L.  R.  A.  1915A,  1099,  Ann.  Cas.  1915A,  369,  and  that  it  runs 
counter  to  the  principles  recognized  in  StroMS  v.  Victor  Talk- 
ing Machine  Co.  (No.  374)  243  U.  S.  490,  87  Sup.  Ct.  412, 
61  L.  Ed.  — ,  decided  April  9, 1917,  and  perhaps  of  the  com- 
panion case.  Motion  Picture  Patents  Co.  v.  Universal  FUm 
Co.,  243  XJ.  S.  502,  37  Sup.  Ct.  416,  61  L.  Ed.  — ,  decided  at 
the  same  time.  The  plaintiff  cites,  among  others,  Bement 
V.  National  Harrow  Co.,  186  XJ.  S.  70,  22  Sup.  Ct.  747,  46  L. 
Ed.  1058,  and  United  States  v.  Keystone  Watch  Co.  (D.  C.) 
218  Fed.  502,  514.  It  is  to  be  admitted  that  the  plaintiff, 
before  parting  with  possession  of  its  care,  requires  the  pay- 
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ment  by  the  <Kxisignee  of  the  entire  money  conidderation 
which  it  expects  to  receive.  Indeed,  if  the  aggregate  of  the 
sales  consummated  by  the  consignee  in  a  year  exceeds  a  cer- 
tain amount,  the  plaintiff  is  under  obligation  to  return  to 
it  a  part  of  the  advance  payment,  by  way  of  commissions. 
The  defendants'  contention,  however,  ignores  the  fact  that 
there  are  other  considerations  deemed  by  the  plaintiff  to  be 
valuable,  and  without  the  promise  of  which  it  would  doubt- 
less decline  to  enter  into  the  contract.  It  agrees  with  the 
consignee  that,  in  consideration  of  his  paying  85  per  cent  of 
the  list  retail  price  and  of  his  prcnnise  to  sell  only  within 
a  certain  territory  to  a  user  for  a  stipulated  price,  it  will  con- 
sign the  car  to  him,  but  will  retain  title  tiiereto  until  it  shall 
have  received  the  full  ccmsideration.  May  the  consignee, 
knowing  that  the  plaintiff  will  not  deal  with  him  unless  he 
executes  such  a  contract,  assent  to  all  of  such  [340]  condi- 
tions, but  with  the  intention  of  abiding  by  (mly  one  of  them, 
and,  upon  the  performance  of  this  one,  secure  the  absolute 
title  to  the  car?  If,  instead  of  providing  for  the  consignee's 
possession  as  soon  as  he  pays  the  stipulated  amoimt,  it  were 
agreed  that  the  plaintiff  should  retain  possession  and  deliver 
only  to  the  purchasing  user,  could  the  consignee  require  de- 
livery to  himself,  or  to  a  dealer  for  resale?  Or,  if,  instead 
of  receiving  payment  of  85  per  cent,  the  plaintiff  received 
but  80  or  84  per  cent,  with  the  understanding  that  the  right, 
and  the  only  right,  obtained  by  the  consignee  was  to  have 
possession  of  the  car,  with  the  power  to  negotiate  a  sale 
thereof  to  a  user,  to  whom,  and  to  whom  only,  the  plaintiff 
would  be  bound  to  convey  the  title  upon  receiving  the  re- 
maining 5  per  cent,  or  1  per  cent,  as  the  case  might  be,  would 
there  be  any  doubt  of  the  retention  of  the  title  by  the  plain- 
tiff, with  the  right  to  decline  to  convey  to  anyone  other  than 
the  purchasing  user  ?  But  other  considerations  are  sometimes 
quite  as  valuable  as  the  money  to  be  paid  for  an  article. 

Admittedly  the  plaintiff  has  the  ri^t  to  sell  its  cars  where 
and  to  whom  it  may  choose,  and  for  such  price  as  it  may  see 
fit.  It  may  decline  to  deal  with  the  trade  at  all,  and,  dis- 
pensing with  middl^nen,  sell  directly  to  users,  by  mail,  or 
through  traveling  salesmen  or  local  agents.  Accordingly  it 
may  lawfully  appoint  an  agent  at  Portland  authorized  to 
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seU  its  cars,  limiting  his  authority  to  sales  within  a  pre- 
scribed territory,  and  to  users,  and  for  a  fixed  price;  and  it 
may  impose  as  one  of  the  conditions  of  sale  that  it  will  not 
pass  title  except  to  the  ultimate  user  and  after  such  price 
has  been  paid  in  full.  In  short,  the  plaintiff  may  lawfully 
do  precisely  what  it  professes  to  be  doing  under  the  existing 
contract,  and  the  question  therefore  is  not  whether  its  object 
is  legitimate,  but  whether  the  means  it  employs  are  unlawful 
or  are  for  some  other  reason  ineffective.  Even  if  it  be  held 
that  the  contract  under  consideration  does  not  create  an 
agency  in  the  strict  sense,  but  in  effect  provides  for  a  sale, 
it  is  still  clearly  the  understanding  of  the  parties  that  it  is 
a  conditional  or  restricted  sale,  and  that  the  title  to  the  cars 
passes  only  upon  a  compliance  with  the  other  conditions,  as 
well  as  that  of  paying  the  85  per  cent. 

[3]  The  intent  of  the  parties  is  clear  enough,  and  the  only 
question  is  whether  effect  can  be  given  to  such  intent.  It 
being  a  well-recognized  principle  of  law  that  the  vendor  may 
retain  title  to  the  thing  sold  until  the  full  stipulated  consid- 
eration therefor  shall  have  been  paid  {Bailey  v.  Baker  Ice 
Mach.  Co.,  239  U.  S.  268,  36  Sup.  Ct.  50,  60  L.  Ed.  275),  it 
would  seem  that,  if  we  are  to  hold  the  stipulation  to  that 
effect  in  this  contract  invalid,  it  must  be  because  under  the 
circumstances  of  the  case  such  a  transaction  would  be  vio- 
lative of  some  rule  or  principle  of  public  policy.  But,  when 
the  conditions  are  analyzed,  what  public  interest  would  be 
subserved  by  striking  down  the  contract  and  thwarting  the 
intent  of  the  parties  thereto?  As  already  suggested,  it  would 
be  entirely  possible  for  the  plaintiff  to  accomplish  all  the 
objects  which  it  seeks  under  the  present  plan,  by  marketing 
its  product  through  its  own  agencies,  so  constituted  that  there 
could  be  no  doubt  that  its  salesmen  were  its  agents  merely, 
and  not  vendees.  But,  were  it  otherwise,  what  benefit  would 
result  to  the  public  by  open [841  ]ing  the  door  for  the  bush- 
whacking competition  which,  and  which  only,  is  likely  to 
follow  ?  It  is  to  be  borne  in  mind  that  the  plaintiff  has  no 
monopoly  of  the  automobile  business,  but  only  of  one  out  of 
almost  innumerable  kinds  of  cars,  all  differing  in  detail  one 
from  the  other,  but  of  the  same  general  type  and  all  designed 
to  be  used  in  the  same  general  manner,  and  for  the  same  gen- 
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eral  purpose.  If,  as  was  admitted  to  be  the  fact  in  the  Mo- 
tion Picture  Patents  Company  Case,  the  plaintiff's  car  were 
wholly  indispensable  to  the  carrying  on  of  a  great  industry, 
and  if  its  plan  of  marketing  were  such  as  to  constitute  an 
instrument  of  oppression  or  favoritism,  then  the  courts 
should  perhaps  be  astute  to  discover  means  by  which  to  dis- 
organize its  system  and  to  encourage  OMnpetitive  effort  as 
between  the  ssJesmen  or  distributors  of  its  product;  but  such 
is  not  the  case.  Whatever  its  merits,  the  Ford  car  is  not, 
except  in  the  most  remotely  relative  sense,  essential  to  the 
well-being  of  the  public  or  any  group  thereof,  or  any  indi- 
vidual. There  are  other  automobiles  in  great  variety  avail- 
able to  anyone  who  has  need  and  desires  to  purchase,  some 
cheaper,  some  more  expensive,  some  less  efficient,  some  more 
efficient,  some  less  attractive  in  appearance,  others  more  at- 
tractive. Cole  Motor  Car  Co.  v.  Hur%t  (C.  C.  A.  5th)  228 
Fed.  280,  284,  142  C.  C.  A.  572.  Obviously,  therefore,  the 
public  already  has  competition  to  the  fullest  extent  desir- 
able, not  a  competition  entailing  the  waste  of  duplication 
and  overlapping  effort  in  marketing  the  product,  with  spo- 
radic price  cutting  of  an  irrational  sort,  but  the  competition 
of  many  products,  each  independently  seeking  publid  &vor. 
against  one  of  like  character,  but  slightly  different.  Is  not 
each  manufacturer  now  under  the  highest  sort  of  pressure 
from  without?  Must  it  not  be  alert  to  discover  new  im- 
provements and  conveniences  and  to  keep  down  to  the  mini- 
mum the  cost  of  construction  and  distribution?  It  is  a  mat- 
ter of  public  knowledge  that  fortunes  are  spent  in  advertis- 
ing these  competitive  products,  in  an  effort  to  attract  and 
cultivate  public  favor.  Under  such  conditions  will  the  pub- 
lic be  benefited  by  requiring  the  manufacturer  to  assume  the 
further  burden  of  internal  guerrilla  competition,  with  the 
confusion  and  waste  entailed  thereby?  It  is  futile  to  say 
that  $uch  a  burden  will  fall  not  upon  the  manufacturer  or 
the  public,  but  upon  the  local  dealer  or  distributor.  If 
there  were  10  dealers  selling  Ford  cars  in  Portland,  where 
there  is  now  but  one,  would  not  the  expense  of  marketing 
b^  greatly  increased,  and  if ,  as  is  contended,  the  contract 
under  consideration  is  hardi  to  the  ^^  dealer,"  does  it  not 
follow  that,  with  the  trade  divided  into  10  parts,  and  with» 
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the  expense  of  rentals  and  perscmal  service  multiplied,  the 
price  of  the  car  to  the  public  would  increase?  Does  anycme 
suppose  that  such  dealers  would  for  any  considerable  length 
of  time  cut  the  price?  In  the  light  of  experience  is  it  not 
so  probable  as  virtually  to  amount  to  a  certainty  that  the 
prices  would  soon  reach  a  common  level,  and  that  level  would 
be  higher  than  the  present  one?  Upon  the  other  hand,  vnll 
the  public  not  have  the  benefit  of  the  freest  and  most  effec- 
tive competition  if  each  patentee  manufacturer  of  automo- 
biles is  permitted  to  market  his  product  in  his  own  way? 
May  it  not  be  assumed  that,  impelled  by  considerations  of 
self-interest,  he  will  select  the  most  economical  meth[34:8]od, 
and  that  the  keen  and  vigorous  competition  of  innumerable 
other  manufacturers  will  force  him  to  give  to  the  public  the 
major  benefit  arising  from  his  economies?  At  least,  we  do 
not  think  that  we  would  be  warranted  in  holding  that  the 
contract  here  is  inherently  vicious.  If,  in  fact,  it  is  preju- 
dicial to  the  public  interest  because  to  an  unreasonable  de- 
gree it  operates  in  restraint  of  trade  and  interferes  with  the 
free  play  of  wholesome  competition,  the  defendants  may 
plead  and  show  the  facts. 

When  we  come  to  consider  the  decided  cases,  we  find  that 
no  decision  cited  by  either  party  from  the  Supreme  Court  of 
the  United  States  involves  the  precise  question,  and  that 
court,  it  is  to  be  noted,  appreciating  from  an  early  day  the 
growing  complexity  of  our  industrial  life  and  the  importance 
of  curtailing  the  liberty  of  contract  only  in  so  far  as  positive 
law  or  considerations  of  public  policy  might  from  time  to 
time  clearly  require,  has  been  careful  to  limit  its  decisions 
strictly  to  the  matters  directly  in  issue.  Adams  v.  Burksy 
17  WalL  458,  21  L.  Ed.  700;  Bauer  v.  O'Donndl,  229  U.  S. 
1,  33  Sup.  Ct.  616,  57  L.  Ed.  1041,  50  L.  R.  A.  (N.  S.)  1185, 
Ann.  Cas.  1915A,  150.  And  in  reading  the  cases  these  con- 
siderations should  be  kept  in  mind :  There  is  no  attempt  here 
to  bind  the  purchasing  public  by  a  mere  notice  attached  to 
the  machine,  nor  is  there  any  claim  that  a  patent  is  of  such 
force  that  a  violation  of  the  warning  or  the  provisions  of 
a  notice  of  that  character  'Constitutes  an  infringement  If 
involved  at  all,  the  rights  of  the  public  are  only  rennrf^Ly 
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affected.  The  issue  is  between  the  patentee  manufacturer 
and  the  consignee,  who  have  expressly  omtracted  with  each 
other.  In  the  second  place,  as  we  have  seen,  the  plaintiff  is 
not  in  the  exclusive  control  of  a  useful  or  desirable  article 
of  commerce,  whether  patented  or  copyrighted,  for  which 
there  is  no  substantial  substitute;  that  is,  it  is  without  the 
power  to  oppress  the  public  by  fixing  grossly  excessive  prices 
or  imposing  onerous  and  unreasonable  conditions  upon  the 
use  of  its  product.  It  controls  but  one  of  many  similar  de- 
vices which  may  be  purchased  upon  the  open  mark^  In  the 
third  place,  the  plaintiff  makes  no  attempt  to  restrain  trade 
in  unpatented  or  uncopyrighted  articles  of  commerce  by 
requiring  the  use  thereof  upon  or  in  connection  with  its  cars. 

That  this  first  consideration  has  been  deemed  to  be  an 
important  one  not  only  appears  to  be  held  in  other  juris- 
dictions (see  Trust  Laws  and  Unfair  Competition,  issued  by 
the  Government  Printing  Office  in  1916,  pp.  579,  580,  592, 
593,  651,  652),  but  is  abundantly  shown  by  the  decisions  of 
the  Supreme  Court  already  referred  to.  In  Adams  v.  BurkSj 
17  Wall.  (84  U.  S.)  453, 21  L.  Ed.  700,  it  was  held  that,  while 
the  purchasers  from  a  patentee  had  the  right  to  manufac- 
ture, sell,  and  use  the  patented  article  only  within  the  limits 
of  a  circle  of  ten  miles  around  Boston,  as  stipulated  in  the  con- 
tract, a  purchaser  from  them  of  a  single  patented  article 
acquired  the  right  to  use  it  anywhere.  Note,  too,  the  distinc- 
tion made  in  Keeler  v.  Standard  Folding  Bed  Co,^  157  U.  S. 
659, 16  Sup.  a.  738,  39  L.  Ed.  848: 

"  Where  the  patentee,"  such  is  the  language  of  the  court,  "  has  not 
parted,  by  assignment,  with  any  of  his  original  rights,  but  chooses 
hims^f  to  make  and  v^id  a  patented  article  manufactured,  it  is  obvi- 
ous that  a  purchaser  can  use  [848]  the  article  in  any  part  of  the 
United  States,  and,  wUeas  restrained  by  a  contract  with  t?ie  patentee, 
can  sell  or  dispose  of  the  same."     (Italics  ours.) 

And  again,  after  reviewing  a  number  of  cases,  the  court 
says: 

**  Upon  the  doctrine  of  these  cases  we  think  it  f oUows  that  one  who 
buys  patented  articles  of  manufacture  from  one  authorized  to  s^ 
them  becomes  possessed  of  an  absolute  property  in  such  articles,  unre- 
stricted in  time  or  place.  VHiether  a  patentee  may  protect  liima^ 
and  his  assignees  by  special  contracts  brou^t  home  to  the  purchasers 


Digitized  by  VjOOQIC 


FOBD  MOTOB  00.  V.  BOONB.  1085 

Opinion  of  the  Ck>iirt 

is  not  a  question  before  ns,  and  upon  which  we  express  no  opinion. 
It  is,  however,  obvious  that  such  a  question  would  arise  as  a  question 
of  contract,  and  not  as  one  under  the  inherent  meaning  and  effect 
of  the  patent  laws." 

In  Bobbs-Mema  Co.  v.  Straus^  210  U.  S.  839,  350,  28  Sup. 
Ct  722,  726  (52  L.  Ed.  1086),  it  is  said: 

"  In  this  case  the  stipulated  facts  show  that  the  books  sold  by  the 
appellant  were  sold  at  wholesale,  and  purchased  by  those  who  made 
no  agreement  as  to  the  control  of  future  sales  of  the  book,  and  took 
upon  themselves  no  obligation  to  enforce  the  notice  printed  in  the  boo^ 
undertaking  to  restrict  retail  sales  to  a  price  of  one  dollar  p^  copy. 

"  The  precise  question  therefore  in  this  case  is :  Does  the  sole  right 
to  Y&id  secure  to  the  owner  of  the  copyright  the  right,  after  a  sale  of 
the  book  to  a  purchaser,  to  restrict  future  sales  of  the  book  at  retail, 
to  the  right  to  sell  it  at  a  certain  price  per  copy,  because  of  a  notice 
in  the  book  that  a  sale  at  a  different  price  will  be  treated  as  an  in- 
fringement, wliich  notice  has  been  brought  home  to  one  undertaking 
to  sell  for  less  than  the  named  sum?  We  do  not  think  the  statute 
can  be  given  such  a  construction,  and  it  is  to  be  remembered  that  this 
Is  purely  a  question  of  statutory  construction.  There  is  no  claim  in 
this  case  of  contract  limitation  nor  license  agreement  controlling  the 
subsequent  sales  of  the  book.** 

In  Bcmer  &  Cie  v.  O'Dannell,  229  U.  S.  1,  33  Sup.  Ct  616, 
57  L.  Ed.  1041,  50  L.  R.  A.  (N.  S.)  1185,  Ann.  Cas.  1915A, 
150,  confidently  relied  upon  by  the  defendants,  the  issue  was 
expressly  defined  by  the  court  as  follows : 

''May  a  patentee  by  notice  limit  the  price  at  which  future  retail 
sales  of  the  patented  article  may  be  made,  such  article  being  in  the 
hands  of  a  retaUer  by  purchase  from  the  jobber,  who  has  paid  to  the 
agent  of  the  patentee  the  full  price  asked  for  the  article  sold?  ** 

And  again : 

**The  real  question  is  whether  in  the  exclusive  right  secured  by 
statute  to  'vend*  a  patented  article  there  is  included  the  right,  by 
notice,  to  dictate  the  price  at  which  subsequent  sales  of  the  article 
may  be  made.*' 

In  United  States  v.  Keystone  Watch  Co.  (D.  C.)  decided 
by  Judges  Buffington,  Hunt,  and  MePherson,  218  Fed.  502, 
514,  it  was  expressly  held  that — 

"As  the  owner  of  these  patents,  the  company  had  the  right  to  make 
a  direct  agreement  with  the  Jobbers  whereby  a  minimum  price  was 
fixed  at  which  the  jobbers  might  selL** 
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In  stating  the  issae  in  one  of  the  two  most  recent  decisions 
(the  Motion  Picture  Patents  Company  Casey  supra)  ^  Mr. 
Justice  Clark,  speaking  for  the  court,  said : 

**  It  is  obvious  tliat  in  this  case  we  have  presented  anew  the  inquiry, 
which  is  arising  with  increasing  frequency  in  recent  years,  as  to  the 
extent  to  which  a  patentee  or  liis  assignee  is  authorized  by  our  patent 
laws  to  prescribe  by  [S44]  notice  attached  to  a  patented  machine  the 
conditions  of  its  use,  and  the  supplies  which  must  be  used  in  the 
operation  of  it  under  pain  of  infringement  of  the  patent" 

•  The  case  is  also  in  striking  contrast  with  what  we  have 
here,  by  reason  of  the  fact  that  the  plaintiff's  patented  de- 
vice "is  the  only  one  with  which  motiop-picture  films  can 
be  used  successfully,"  and  for  the  further  reason  that  after 
the  device  was  sold  and  paid  for  it  continued  to  be  subject 
not  only  to  a  restriction  as  to  supplies  which  could  be  used 
with  it,  but  to  "  conditions  as  to  use  or  royalties  which  the 
company  which  authorized  its  sale  might  see  fit  after  the 
sale  from  time  to  time  to  impose."  Commenting  upon  this 
feature,  the  court  said : 

"The  perfect  instrument  of  favoritism  and  oppression  which  such 
a  system  of  doing  business,  if  vaUd,  would  put  into  the  control  of  the 
owner  of  such  a  patent,  should  make  courts  astute,  if  need  be,  to  de- 
feat its  operation.  If  these  restrictions  were  sustained,  plainly  the 
plaintiff  might,  for  its  own  profit  or  that  of  its  favorites,  by  the  obvi- 
ously simple  expedient  of  varying  its  royalty  charge,  min  anyone 
nnfortunate  enough  to  be  dependent  upon  its  confessedly  important 
improvanents  for  the  doing  of  business." 

In  the  Victor  Talking  Machdne  Case^  supra,  the  court  said: 

**  The  abstract  of  the  biU  which  we  have  given  makes  it  plain :  That 
whatever  rights  the  plaintiff  has  against  the  defendants  must  be  de- 
rived from  the  '  license  notice '  attached  to  eadi  nuudiine ;  for  no  con- 
tract rights  existed  between  them." 

The  question  in  the  Standard  Samtary  Manufacturing  Co. 
CasCy  as  well  as  in  Straus  v.  American  Publishers^  Association^ 
was  whether  or  not  a  combination  of  80  per  cent  of  aU  the 
manufacturers  of  enameled  ware  or  of  75  per  cent  of  all  the 
publishers  of  books,  copyrighted  and  uncop3rrighted,  f  ol*  the 
purpose  of  fixing  prices  and  eliminating  competition,  was 
exempt  from  the  operation  of  the  Anti-Trust  laws  merely 
because  enameling  is  a  patented  process,  and  some  of  the 
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books  pubtkahed  Were  protected  by  copyright  Clearly  no 
such  question  arises  here.  Were  the  plaintiff  in  a  combina- 
tion with  75  or  80  per  cent  of  the  manufacturers  of  automo- 
biles, for  the  purpose  of  fixing  prices  and  restricting  compe- 
tition, we  would  have  a  similar  case.  The  chief  reliance  of 
defendants  seems  to  be  upon  Dr.  Miles  Medical  Co.  v.  Park 
<&  Sans  Co.,  220  U.  S.  373,  31  Sup.  Ct.  376,  65  L.  Ed.  502. 
The  complainant  there  was  engaged  in  the  manufacture  and 
sale  of  proprietary  medicines,  prepared  by  means  of  secret 
formulas,  but  touching  which  there  was  no  patent  or  other 
statutory  grant  It  adopted  an  intricate  system  for  main- 
taining uniform  prices  to  the  retail  as  well  as  to  the  whole- 
sale trade.  In  the  respect  in  which  the  case  has  a  bearing 
upon  the  question  here  under  consideration,  it  may  best  be 
distinguished  by  the  following  excerpt  quoted  from  the 
opinion: 

"  The  first  inquiry  is  whether  there  is  any  distinction,  with  respect 
to  such  restrictions  as  are  here  presented,  between  the  case  of  an 
article  manufactured  by  the  owner  of  a  secret  process  and  that  of  one 
produced  under  ordinary  conditions.  The  complainant  urges  an  anal- 
ogy to  rights  secured  by  letters  patent  Bement  v.  National  Harrow 
Company,  186  U.  S.  70  [22  Sup.  Gt  747,  46  L.  Ed.  1058].  In  the  case 
cited  there  were  licenses  for  the  manufiicture  and  sale  of  articles  cov- 
ered by  letters  patent  with  stipulations  as  to  the  prices  at  which  the 
Ucensee  should  selL  The  court  said,  referring  to  the  [845]  act  of 
July  2,  1890  (pages  92,  03) :  *  But  that  statute  clearly  does  not  refer 
to  that  kind  of  restraint  of  interstate  commerce  which  may  arise  from 
reasonable  and  legal  conditions  imposed  upon  the  assignee  or  licensee 
of  a  patent  by  the  owner  thereof,  restricting  the  terms  upon  which 
the  article  may  be  used  and  the  price  to  be  demanded  therefor.  Such 
a  construction  of  the  act,  we  have  no  doubt,  was  never  contemplated 
by  its  framCTs.* 

"But  whatever  rights  the  patentee  may  enjoy  are  derived  from 
statutory  grant  under  the  authority  conferred  by  the  Constitution. 
l*his  grant  is  based  upon  public  considerations.  The  purpose  of  the 
patent  law  is  to  stimulate  invention  by  protecting  inventors  for  a  fixed 
time  in  the  advantages  that  may  be  derived  from  exclusive  manufac- 
ture, use,  and  sale." 

It  may  be  noted  that  the  passage  here  quoted  from  Bement 
r.  National  Harrow  Company,  was  subsequently  again  ap- 
proved in  the  Standard  Swnita/ry  Manufacturing  Company 
Case,  supra. 
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By  drawing  attention  to  the  fact  that  the  plaintifPs  auto- 
mobile here  is  covered  by  letters  patent,  we  do  not  intimate 
the  view  that  the  patents  of  themselves  would  be  a  suffident 
basis  upon  which  to  grant  the  relief  sou^t.  As  has  been 
frequently  held,  the  statutes  conferring  exclusive  rights  upon 
the  patentee  do  not  of  their  own  vigor  perpetuate  such  rights 
indefinitely,  and  therefore  an  unconditional  sale  of  a  pat* 
ented  article  releases  it  from  the  patentee's  control.  So,  go- 
ing a  step  further,  the  patentee  can  not  unconditionally  sell 
the  article  patented,  and  by  attaching  a  notice  thereto  so  ex- 
tend the  scope  of  the  patent  as  to  enable  him  successfully  to 
claim  that  a  violation  of  the  provisions  of  the  notice  con- 
stitutes an  infringement  of  his  statutory  right,  as  was  the 
contention  in  the  "Sanatogen"  Case  (Bauer  v.  O^DonneU). 
The  plaintiff  here  makes  no  such  claim.  It  is  asserting  only 
the  right,  to  be  exercised  within  such  limits  as  may  be  pre- 
scribed by  statutory  law  or  considerations  of  sound  public 
policy,  expressly  to  contract  with  the  person  to  whom  it  de- 
livers possession  of  its  patented  product  to  reserve  to  itself 
a  measure  of  the  absolute  ownership  and  control  with  which 
admittedly  it  is  invested. .  So  far  as  we  are  advised  by  the 
contract,  and  that  is  all  Uiat  we  have  before  us,  the  plain- 
tiff's system  of  selling  its  cars  can  not  be  made  the  means  of 
laying  an  unreasonable  restraint  upon  the  free  play  of  com- 
petition or  of  dealing  oppressively  with  the  public.  Presum- 
ably the  contract  was  adopted  in  good  faith,  to  accomplish 
an  object  which  apparently  is  in  itself  legitimate.  It  is  of 
no  present  interest  that  in  some  of  its  provisions  it  may  be 
harsh,  or  even  unenforceable  as  against  the  consignee;  he  is 
not  complaining.  If  he  desires  to  withdraw  from  the  rela- 
tion, that  is  his  right,  but  he  can  not  at  the  same  time  claim 
all  the  benefits  of  the  contract  and  repudiate  its  burdens. 

The  objection  that  the  complaint  is  insufficient  to  disclose 
jurisdiction  in  the  court  below  we  have  considered,  but  it  is 
deemed  to  be  without  merit. 

The  judgment  will  be  reversed,  with  directions  to  overrule 
the  motion  to  dismiss,  and  to  take  further  proceedings  not 
out  of  harmony  with  the  views  hereinbefore  expressed. 
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IN  THE  MATTER  OF  THE  APPLICATION  OF 
GREAT  EASTERN  CLAY  PRODUCTS  COM- 
PANY. 

(District  Court,  S.  D.  New  York.    Marcb  2, 1915.) 

(Not  reported.] 

Ofticeb  of  BxEcunvB  Depaetment — Pboduction  of  Dooumknts — 
Pbocess. — ^A  Federal  court  will  not  entertain  process,  in  a  suit  be- 
tween private  parties,  to  compel  the  production  before  an  examiner, 
by  an  officer  of  an  executive  department  of  the  Gtovernment,  of  pa- 
pers coming  into  his  possession  as  such  officer  in  the  discharge  of  his 
official  duties.* 

Immunitt — SxTiT  BETWEEN  Pbivatb  Pabtdbs. — ^A  wltness,  in  a  suit  be- 
tween private  parties,  can  not  be  given  immunity  under  the  Federal 
statutes  so  as  to  bind  the  Department  of  Justice. 

Pbachcb — ^Documents — ^Pboduction  of,  Undeb  Sitbpcbna. — Where  a 
witness  produces  documents  under  subpoena,  each  document  so  pro- 
duced goes  direct  to  the  court  and  will  not  be  seen  by  the  counsel 
compelling  its  production,  unless  and  until  the  court  has  held  It  to 
be  admissible. 

Contempt  proceedings  against  Mark  Hyman,  a  special 
assistant  to  the  Attorney  Oeneral  of  the  United  States,  and 
J.  Julian  Hall,  to  compel  the  production  before  an  examiner 
before  whom  depositions  were  being  taken,  of  certain  papers 
then  in  the  possession  of  Hyman,  and  which  had  come  into 
his  possession  as  sach  officer  in  the  discharge  of  his  official 
duties.    Process  denied  as  to  Hyman,  but  granted  as  to  Hall. 

Complaint  having  been  filed  with  the  Department  of  Jus- 
tice that  the  National  Fire  Proofing  Company  and  others 
were  in  a  combination  in  restraint  of  trade,  an  investigation 
was  undertaken  by  the  Department  of  Justice.  In  the  course 
of  this  investigation  a  special  agent  of  the  Department  of 
Justice  interviewed  several  witnesses  and  received  from  them 
certain  documents  material  to  the  question  of  whether  a  com- 
bination in  restraint  of  trade  existed.  Thereupon  an  investi- 
gation was  instituted  before  the  grand  jury  in  the  Southern 
District  of  New  York,  in  the  course  of  which  investigation 

•  Syllabus  by  the  compilers. 
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certain  of  the  documents  so  obtained  by  ihe  special  agent 
were  read  in  evidence  before  the  grand  jury.  The  grand 
jury  term  ended  before  the  completion  of  the  investigation, 
and  no  further  proceedings  were  instituted. 

Prior  to  the  beginning  of  the  Government  investigation, 
a  suit  had  been  filed  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Ohio  by  the  Great  Eastern  Clay 
Products  Company  against  the  National  Fire  Proofing  Com- 
pany for  triple  damages,  in  which  it  was  alleged,  in  sub- 
stance, that  the  National  Fire  Proofing  Company  was  at- 
tempting to  monopolize  and  had  monopolized  interstate 
trade  in  clay  products,  and  that  in  the  course  of  its  monopo- 
lization it  had  coerced  the  Great  Eastern  Clay  Products  Com- 
pany to  sell  its  competing  plant  to  the  National  Fire  Proof- 
ing Company  at  a  greatly  reduced  price.  Issues  having 
been  joined  in  the  triple  damage  case,  the  plaintiff  started 
to  take  depositions  and  in  the  course  of  these  depositions 
learned  that  many  of  the  documents  material  to  its  case  were 
in  the  possession  of  Mark  Hyman,  a  special  assistant  to  the 
Attorney  Greneral  and  in  charge  of  the  investigation  on  be- 
half of  the  Gt>vemment  The  plaintiff  thereupon  applied 
to  said  Hyman  for  access  to  said  documents,  and  was  in- 
formed that  these  documents  were  obtained  by  the  Depart- 
ment of  Justice  for  Government  use,  and  that  it  was  con- 
trary to  the  rules  of  the  department  to  permit  either  party 
in  a  private  controversy  to  have  access  to  them,  but  that  Oib 
department  would  take  due  steps  to  have  these  documents 
photographed,  and  thereupon  would  return  them  to  the  wit- 
nesses from  whom  they  were  obtained. 

The  plaintiff,  however,  desiring  immediate  access  to  the 
documents,  served  a  subpcena  dtufes  tecum  upon  Mark  Hy- 
man to  produce  these  documents  before  an  examiner  in  the 
Southern  District  of  New  York.  Mark  Hyman  appeared 
before  the  commissioner  and  respectfully  declined  to  produce 
them  because  of  the  aforesaid  instructions  from  the  Depart- 
ment of  Justice.  Thereupon,  the  plaintiff  instituted  onn- 
plaint  proceedings  against  him  and  against  J.  Julian  Hall, 
one  of  the  witnesses  fr<Mn  whom  the  documents  were 
obtained. 
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The  proceedings  came  on  before  Judge  Hough  on  Decem- 
ber 18,  1914,  who  dismissed  them  as  to  Hall,  because  the 
papers  were  not  in  his  custody,  and  as  to  Hyman,  because 
the  court  had  no  power  to  interfere  with  the  determination 
of  the  Department  of  Justice  in  the  matter,  saying: 

Hough,  D.  J. 

••  I  utterly  .decline  to  recognize  the  power  of  this  or  any  other  court 
to  coerce,  or  interfere  with,  or  compel  action  by  virtue  of  subpoena, 
eitlier  personal  or  duces  tecum,  as  to  any  of  the  great  officers  of  the 
Federal  Goyenunent  or  the  great  executive  officers  of  any  of  the 
States.  Such  matters  are  not  Judicial,  they  are  political.  Govern- 
mental officers  may  seriously  Interfere  with  the  administration  of 
private  Justice;  they  fiequently  do;  but  If  you  begin  to  endeavor  to 
subject  (for  example)  Cabinet  officers  (or  their  authorized  deputies 
acting  under  authority  of  such  Cabinet  officers)  to  tfie  ordinary  proc 
esses  of  the  courts  In  times  of  stress  and  difficulty,  there  the  door  Is 
opened  to  paralyze  the  powers  of  the  Government. 

**  It  Is  no  answer,  that  In  times  of  peace  when  nobody  Is  called  upon 
to  suffer  except  a  few  private  citizens  from  what  Is  often  tyranny; 
it  seems  easy  to  make  even  such  officers  amenable  to  the  ordinary 
writs  of  the  court. 

••  I  have  already  twice  refused  to  exercise,  or  permit  the  effort  to 
exercise,  the  powers  of  the  court  as  shown  by  a  subpoena  against  the 
Cabinet  departments — once  upon  the  Department  of  the  Interior,  and 
once  the  Department  of  War. 

**  It  is  undoubtedly  true  that  circumstances  may  arise ;  they  have 
arisen  In  other  cases,  and  they  may  exist  here,  where  the  power  of 
one  of  the  great  officers  of  the  United  States  Government  is  used  to 
defeat  the  ends  of  Justice  between  private  parties.  It  is  not  for  me 
or  this  court  In  any  proceeding  of  this  kind  to  Investigate  such  matter 
or  impute  such  motive. 

"  It  is  a  matter,  In  my  Judgment,  of  public  policy,  so  overwhelming 
In  Its  nature,  that  even  where  my  own  personal  feelings  may  be  that 
an  injustice  Is  being  committed,  the  remedy  for  the  injustice  is  not 
to  seek  to  make  a  court  interfere  with  what  an  officer  of  the  (Govern- 
ment considers  to  be  his  official  duty,  but  to  go  to  that  officer — and 
by  that  officer  I  mean  the  head  of  the  department  to  which  that  officer 
l>elongs — and  rely  upon  him  to  do  that  which  a  good  citizen  ought  to 
do.  If  he  refuses,  as  I  have  stated  before,  the  remedy  is  not  Judicial, 
but  political." 

Thereafter,  after  photographing  the  documents,  Hyman 
tendered  them  back  to  Hall,  who  declined  to  receive  them, 
and  a  second  contempt  proceeding  was  accordingly  instituted. 

95825'— 17— vol6 66 


Digitized  by  VjOOQIC 


1042  NOT   REPORTED. 

Opinion  of  the  Court. 

Cliftan  P.  WUliamsan,  of  New  York,  and  W.  Z>.  Turner^ 
of  Cleveland,  Ohio,  for  the  plaintiff. 

Herbert  C.  Smpthy  of  New  York,  for  the  witness  Hall. 

H.  Snowden  JUarshaU^  United  States  attorney,  and  Mark 
Ill/man^  specml  assistant  to  the  Attorney  Creneral,  for  the 
Government. 

Lacombe,  C.  J. :  This  is  a  proceeding  intended  to  secure  the 
production  of  certain  documents  before  an  examiner  who  is 
now  taking  testimony  here  to  be  used  in  an  action  to  be  tried 
in  Ohio.  The  action  is  for  treble  damages  under  section  7 
of  the  Anti-Trust  Act.  The  documents  are  now  in  the  cus- 
tody of  officers  of  the  Department  of  Justice,  who  are  ready 
and  willing  to  return  them  to  the  person  from  whom  the}' 
took  them,  tte  respondent  Hall.  The  present  proceedings 
are  directed,  the  one  against  the  special  assistant  to  the  At- 
torney General  who  now  has  the  documents;  the  other 
against  Hall  himself. 

As  to  the  special  assistant,  I  concur  with  Judge  Hough 
that  process  to  compel  him  to  produce  the  documents  will 
not  be  entertained. 

So  far  as  Hall  is  concenied,  he  is  now  in  a  position  where 
he  can  repossess  himself  of  his  documents  without  entering 
into  any  bargain  with  any  one  about  them.  He  should  take 
back  his  documents  and  thus  put  himself  in  a  position  to 
obey  the  subpoena. 

It  is  objected  to  their  production  that  the  witness  may 
avail  himself  of  his  constitutional  privilege — ^lie  contends  that 
he  may  be  prosecuted  under  the  Federal,  or  the  State  Anti- 
Trust  Laws.  In  answer  to  this  it  is  suggested  that  he  may 
be  given  immunity.  I  do  not  see  how  he  can  be  given  immu- 
nity under  the  Federal  statutes  in  this  action,  which  is  one 
brought  by  a  private  person.  It  would  open  the  door  to 
great  abuses  if  coimsel  in  a  private  suit,  or  even  the  judge 
before  whom  such  suit  was  tried  could  give  immunity,  so  as 
to  bind  the  Department  of  Justice.  However,  these  ques- 
tions are  not  now  here  for  decision.  Each  document  will 
be  disposed  of  separately ;  when  produced  in  r^ponse  to  the 
subpoena  it  goes  direct  to  the  court  and  will  not  be  seen  by 
the  counsel  who  has  brought  it  out  of  the  hands  of  an  unwill- 
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ing  witness,  unless  and  until  the  judge  shall  have  disposed 
of  all  questions  as  to  its  admissibility,  including  priyilege. 

Motion  denied  as  to  Hyman. 

Motion  as  to  Hall  granted  to  the  extent  of  requiring  him 
to  repossess  himself  of  all  documents  which  the  Department 
of  Justice  took  from  him  and  now  offers  to  return  him  free 
of  all  restrictions  and  bring  them  to  court. 

IMPERIAL  FILM  EXCH.  v.  GENERAL  FILM  CO. 

ET  AL. 

(District  Court,  S.  D.  New  York.    Dec.  14,  1915.) 
L244  Fed.  Rep.,'985.] 

roitPORATTo??8  617(1) — DissoLinioN — Effect. — ^The  dissolution  of  a 
corporation  is  equivalent  to  the  death  of  a  natural  person.* 

^foNOPOUKS  28 — Injuries — ^Action. — ^An  action  under  Sherman  Anti- 
Trust  Act  July  2, 1890,  c.  647,  I  7.  26  Stat.  210  (U.  S.  CJomp.  St.  1916, 
§  8829),  for  treble  damages  for  Injuries  to  person  or  property  by  rea- 
son of  unlawful  monopoly,  is  one  for  a  personal  wrong,  and  sounds 
in  tort. 

CoiTRTs  889 — FoLix)wi?ro  State  Laws — ABATRMBi<rr  and  Revivai^ — ^Lo- 
cal state  statutes  in  respect  to  abatement  and  survival  of  actions  have 
no  application  to  an  action  depending  solely  upon  a  statute  of  the 
United  States. 

Abatement  and  Revival  49 — Survival — Common  Law. — Where  there 
Is  no  Federal  statute,  either  preventing  or  permitting  the  survival  of 
an  action  depending  solely  on  a  Federal  law,  the  rules  of  common  law, 
which  include  judicial  opinions,  even  the  most  modem,  on  points  not 
regulated  by  statute,  must  be  looked  to,  to  determine  whether  the 
action  survives. 

Abatement  and  Revival  57 — Survival — Ck)MMON  Law. — ^An  action  for 
treble  damages,  brought  under  Sherman  Anti-Trust  Act,  I  7,  based 
on  combinations  In  restraint  of  trade,  survives  the  death  of  [989] 
the  person  or  dissolution  of  a  corporation  Injm-ed,  being  an  action  tot 
injuries  to  property,  which  might  have  been  assigned;  the  modern 
rule  being  in  favor  of  assignment  of  actions,  and  tort  actions  for  inju- 
ries to  property  which  were  assignable  surviving. 

Abatement  and  Revival  73 — Corporations — Re>^ival  of  Action — Par- 
ties.— Where,  on  dissolution  of  a  corporation,  the  State  court  ap- 
pointed a  trustee,  who  was  In  all  respects  the  equivalent  of  an  as- 
signee, such  trustee  may  be  substituted  as  plaintiff  In  an  action  pre- 
viously instituted  by  the  corporation  to  recover  treble  damages  under 
Sherman  Anti-Trust  Act,  §  7,  for  injuries  occasioned  by  a  violation 
of  the  act. 
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At  Law.  Action  by  the  Imperial  Film  Exchange  against 
the  General  Film  Ccnnpany  and  others  to  recover  treble  dam- 
ages under  Sherman  Anti-Trust  Law,  §  7.  On  motion  by  one 
appointed  trustee  of  the  property  of  plaintiff  corporation  to 
be  substituted  as  party  plaintiff.    Motion  granted. 

Plaintiff  is  a  New  York  corporation,  which,  pursuant  to 
the  General  Corporation  Law  of  that  state  (Consol.  Laws,  c. 
23),  applied  for  voluntary  dissolution.  The  application  was 
granted,  and  on  May  20,  1913  (after  the  institution  of  this 
suit),  an  order  was  entered  in  the  Supreme  Court  reciting 
that  the  plaintiff  herein  was  insolvent,  and  that  it  would  be 
for  the  benefit  of  its  stockholders  that  it  be  dissolved ;  where- 
upon it  was  "ordered  that'the  said  corporation.  Imperial  Film 
Exchange,  be  and  it  hereby  is  dissolved."  The  order  then 
proceeded  to  appoint  Mr.  Joseph  R.  Truesdale  "  permanent 
receiver  of  all  the  assets  and  property  of  said  corporation, 
with  all  the  powers  conferred  by  law  on  permanent  receivers." 
The  statute  above  referred  to  (section  231  et  seq.)  provides 
that  permanent  receivers  of  New  York  corporations  in  dis- 
solution "  shall  be  trustees  of  the  property  [of  the  corpora- 
tion] for  the  benefit  of  the  creditors  of  the  corporation  and 
of  its  stockholders,"  and  also  that  such  receivers  shall  be 
"  vested  with  all  the  property  real  and  personal  of  the  cor- 
poration," etc.  Mr.  Truesdale  then  moved  in  this  count  to 
be  substituted  as  plaintiff  herein  and  to  amend  the  complaint 
in  an  appropriate  manner.  This  motion  is  opposed  on  the 
ground  that  the  right  of  action  set  forth  in  the  complaint 
died  with  the  death  (i.  e.,  the  dissolution)  of  the  plaintiff 
corporation;  that  thei'efore  the  action  abated,  and  cun  not 
now  be  revived,  because  the  cause  of  action  itself  did  not 
survive  the  dissolution  aforesaid. 

Laurence  A.  Sullivan  and  Eugene  M\  Chegory^  both  of 
New  York  City,  for  receiver. 

Harold  Nathan^  of  New  York  City,  for  defendants. 

Hough,  District  Judge.  The  exact  point  of  law  raised  by 
this  motion  has  never  been  decided,  nor,  indeed,  so  far  as  my 
own  investigations  and  those  of  counsel  reveal,  has  it  ever 
been  mooted  before.  The  very  able  and  interesting  briefs  of 
counsel  I  have  considered  a  long  time,  and  yet  after  such 
lengthy  reflection  it  appears  to  me  that  the  matter  must  be 
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decided  by  one's  views  of  some  elementary  and  fundamental 
propositions.  To  put  the  matter  in  another  way,  decision 
must  be  here  arrived  at,  not  by  a  nice  consideration  of  closely 
joining  decisions,  but  by  the  view  entertained  of  the  applica- 
tion of  certain  broad  propositions,  concerning  the  general 
correctness  of  which  certainly  no  counsel  here  concerned  could 
entertain  any  doubt.  Defendants'  position  may,  I  think,  be 
fairly  outlined  thus: 

[1]  1.  The  dissolution  of  the  plaintiff  is  equivalent  to  the 
death  of  a  natural  person.  To  this  I  agree,  and  consider 
the  references  made  [987]  in  argument  entirely  sufficient, 
viz:  Greeley  v.  Smithy  3  Story,  657,  Fed.  Cas.  No.  5748; 
Pendleton  v.  Russell,  144  U.  S.  640, 12  Sup.  Ct.  743, 36  L.  Ed. 
:)74;  Matter  of  Stewart,  39  Misc.  Eep.  275,  79  N.  Y.  Supp. 
525;  Id.,  40  Misc.  Rep.  32,  81  N.  Y.  Supp.  209;  Id.,  86  App. 
Div.  627,  83  N.  Y.  Supp.  1117;  Id.,  177  N.  Y.  558,  69  N.  E. 
1131. 

[2]  2.  The  cause  of  action  set  forth  in  the  complaint  herein 
(or  any  cause  of  action  properly  brought  under  section  7  of 
the  Sherman  Act)  is  certainly  for  a  personal  wrong,  and 
therefore  an  action  for  tort.  I  agree  to  this  as  far  as  it  goes, 
but  do  not  think  that  it  states  the  whole  trutii. 

[3]  3.  Since  this  suit  depends  for  its  vitality  solely  upon  a 
statute  of  the  United  States,  the  statutes  of  the  state  of  New 
York  in  respect  of  abatement  md  survival  of  actions  or 
causes  of  action  have  no  application.  To  this  I  agree,  upon 
the  authority  of  the  cases  cited :  Michigan  Central,  etc.,  Co. 
V.  Vreeland,  227  U.  S.  59, 33  Sup.  Ct.  192, 57  L.  Ed.  417,  Ann. 
<:as.  1914C,  176;  Baltim&re  <&  Ohio  R.  R.  v.  Joy,  173  U.  S. 
226, 19  Sup.  Ct.  387,  43  L.  Ed.  677. 

[4]  4.  There  is  no  statute  of  the  United  States  either  pre- 
venting or  permitting  the  survival  of  such  a  cause  of  action  as 
this.  Therefore  the  rules  of  the  common  law  become  appli- 
cable. Holding  common  law  to  include  also  judicial  opin- 
ions, even  the  most  modem,  on  points  not  regulated  by  statute, 
I  agree  to  this. 

[5,  6]  5.  The  dissolution  (i.  e.,  death)  of  this  plaintiff  cor- 
poration must  have  wholly  abated  this  action,  because  the 
action  is  for  tort,  and  the  common-law  rule  regarding  the 
death  of  personal  actions  still  applies.    To  this  conclusion  I 
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cannot  agree,  because  of  what  I  conceive  to  be  the  half  truth 
heretofore  alluded  to.  Such  an  action  as  this  under  the 
Sherman  Law  can  only  be  brought  when  a  person  is  *^  injured 
in  hia  business  or  property."  Section  7.  The  action  is  to  re- 
cover "threefold  the  damages  by  him  sustained";  i.  e.,  sus- 
tained by  and  in  the  said  "  business  "  or  "  property." 

Such  an  action  as  this  might  well  be  called  sui  generis,  but 
surely  the  nearest  approach  to  one  of  the  old  legal  categories 
that  can  be  made  is  to  assign  this  new  statutory  cause  of 
action  to  that  of  actions  for  a  tort  occasioning  injury  to  prop- 
erty, of  which  perhaps  the  most  ancient  and  familiar  illus- 
trations are  trespass  q.  c.  f .  and  trespass  d.  b.  a.  By  a  long 
list  of  decisions  the  general  test  of  survivability  of  actions  is 
their  assignability.  In  fact,  many,  if  not  most,  of  the  cases 
seem  to  reason  in  a  circle;  i.  e.,  if  the  question  is  of  assigna- 
bility, a  case  of  survival  is  thought  to  rule  it,  and  e  converse. 
See  such  decisions  catalogued  in  4  Cyc.  23.  In  short,  assigna- 
bility and  the  right  of  survival  are  attributes  of  causes  of 
action  discoverable  by  the  same  tests ;  as  a  general  rule  they 
are  "convertible  terms."  Selden  v.  III.  Trusty  etc.^  Bank, 
239  lU.  67,  87  N.  E.  860, 130  Am.  St.  Rep.  180;  Tanas  v.  J/w- 
nieipat  Gas  Co.^  88  App.  Div.  251,  84  N.  Y.  Supp.  1053; 
Morenus  v.  Crawford^  51  Him,  89,  5  N.  Y.  Supp.  453 ;  Gro- 
cers^ National  Bank  v.  Clark^  48  Barb.  (N.  Y.)  26. 

Admitting  that  most  actions  for  wrong  to  the  person,  or 
indeed  to  a  person,  are  still  subject  to  the  common-law  rule, 
it  is  several  cen[988]turies  since  an  exception  was  established 
(in  the  language  of  Story)  that : 

'*  Vested  rights  ad  rem  and  in  re,  possibilities  coupled  witli  an  inter- 
est, and  claims  growing  out  of  and  adhering  to  property  may  pass  by 
assignment"    Comegya  v.  Vasae,  1  Pet.  at  213,  7  L.  Ed.  108. 

Sometimes  this  rule  is  covered  up  or  disguised  by  an  assign- 
ment of  the  property  injured,  as  in  Tome  v.  Dubois^  6  Wall. 
548, 18  L.  Ed.  943,  where  the  defendant  had  wrongfully  de- 
prived the  plaintiff's  assignor  of  a  quantity  of  saw-logs.  The 
assignor  sold  the  saw-logs  to  the  plaintiff,  though  he  had  no 
possession  of  them,  and  the  plaintiff  maintained  an  action 
for  conversion.  In  New  York,  not  merely  such  property 
might  have  been  assigned,  together  with  the  cause  of  action 
growing  out  of  it,  but  the  cause  of  action  itself  might  have 
been  directly  assigned.     Richtmeyer  v.  Renisen^  38  N.  Y.  206. 
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Assuming  that  the  cause  of  action  set  forth  in  this  com- 
plaint, being  statutory,  is  sui  generis,  the  Congress  has  not 
prescribed  whether  said  cause  of  action  may  be  assigned  or 
not.  In  the  absence  of  such  permission  or  prohibition,  the 
question  of  assignability  of  rights  conferred  by  statutes  is 
to  be  governed  by  the  general  principles  regulating  that  qual- 
ity in  choses  in  action  in  general.  The  general  rule  was  laid 
down  in  Meech  v.  Stoner^  19  N.  Y.  26,  when  Comstock,  J.,  said, 
in  speaking  of  the  right  to  assign  a  claim  under  the  statute 
for  money  lost  at  gambling: 

**  liie  aMifutbility  of  tliUigs  in  action  is  now  tbe  rule,  ooo-aeaigna- 
biUty  the  exception ;  and  this  exception  is  confined  to  wrong  dou«  to 
the  person,  the  r^utation,  or  the  feelings  of  the  injured  party,  and  to 
contracts  of  a  purely  personal  nature,  like  promises  of  marriage/*  19 
N.  Y.  29. 

Therefore,  if  this  be  regarded  merely  as  a  statutory  claim, 
it  is  of  such  a  nature  as  to  be  assignable.  The  chose  in  action 
alleged  to  exist  in  the  complaint  is  undoubtedly  property  in 
the  largest  sense  of  that  word,  the  test  whereof  is  that  it 
could  by  appropriate  process  be  reached  by  the  creditors  of 
the  Imperial  Film  Exchange.  I  do  not  think  it  open  to 
doubt  that  a  judgment  creditor  of  this  plaintiff  could  by  pro- 
ceedings supplementary  to  execution  procure  the  appropria- 
tion of  this  cause  of  action  to  himself  in  satisfaction  of  his 
judgment.    This  is  enough  to  prove  that  it  is  property. 

The  Supreme  Court  of  the  state  by  its  order  has,  in  obedi- 
ence to  the  statute,  preserved  and  handed  on  to  Mr.  Trues- 
dale,  as  trustee,  all  the  property  of  this  plaintiff ;  that  is,  it 
has  taken  possession  of  everything  that  the  plaintiff  could 
have  assigned  and  everything  that  the  creditors  of  the  plain- 
tiff could  hope  to  reach,  either  at  law  or  in  equity.  This 
lawful  action  of  the  court  having  supei*vision  of  this  cor- 
poration is  the  equivalent  (at  least)  of  an  assignment. 

Because,  therefore,  the  permanent  receiver,  Mr.  Truesdale, 
is  the  equivalent  of  an  assignee,  because  the  cause  of  action  is 
capable  of  assignment,  and  Mr.  Truesdale  has  become  the 
owner  of  it,  I  regard  the  legal  death  of  the  corporation  as  an 
immaterial  element  in  this  application.  Therefore  the  mo- 
tion is  granted. 
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Opinion  of  the  Ck>urt. 

JESSE  T.  LOWN  v.  UNDERWRITERS'  ASSOCIA- 
TION  OF  THE  DISTRICT  OF  COLUMBIA  AND 
HOME  INSURANCE  COMPANY  OF  NEW  YORK. 

(Supreme  Oonrt,  District  of  Columbia,  June  28,  1915.) 

[Not  reported.] 

CJOMBINATXON— FiBB  InSUHANCB — '*  TbADE  *'  AND  *' Ck>MHEBCE  7 — DIS- 
TRICT OF  Ck)LUMBiA. — ^The  words  **  trade  "  and  "  commerce,"  as  used 
in  the  Sherman  and  the  Clayton  Acts,  do  not  apply  to  the  business  of 
fire  insurance  in  the  District  of  Columbia.* 

In  equity.  Suit  by  Jesse  T.  Lown,  to  restrain  the  defend- 
ants, the  Underwriters'  Association  of  the  District  of  Colum- 
bia, and  the  Home  Insurance  Co.,  of  New  York,  under  sec- 
tion 16  of  the  Clayton  Act  [Act  Oct.  15,  1914  (38  Stat., 
730)],  from  fixing  rates  for  fire  insurance  in  the  District  of 
Columbia.    Injunction  denied,  and  bill  dismissed. 

McCoy,  Judge.  The  issuing  of  a  policy  of  insurance  is 
not  a  transaction  of  commerce  within  the  meaning  of  the 
clause  of  the  Constitution  which  provides  that  Congress 
shall  have  the  power  to  regulate  commerce  with  foreign  na- 
tions and  among  the  several  States.  Paul  v.  Va.y  8  Wall., 
168;  Hooper  v.  Cal.^  155  U.  S.,  648;  New  York  Life  Insur- 
ance Co.  V.  Cravens^  178  U.  S.,  389. 

There  is  nothing  in  the  Sherman  Act  or  the  supplement 
thereto  of  October  15,  1914,  which  indicates  that  the  words 
"trade"  and  "commerce"  were  used  as  applying. to  trans- 
actions other  than  those  which  Congress  has  power  to  regu- 
late under  the  provision  of  the  Constitution  above  referred 
to;  consequently  those  acts  can  not  be  held  to  apply  to  the 
business  of  fire  insurance  in  the  District  of  Columbia. 

The  motion  for  injunction  is  denied,  and  the  bill  dismissed, 
with  costs. 

*  Syllabus  by  the  compilers. 
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